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41 I. L. R, ALLAHABAD Serizs, ror Janvary-Feervary, 1919. 
E ga EF 
a ae . TRO 
- Names of Parties, Sa | Page. Names of Parties. SET 
E g eH gah 
$ Row Kos 
3 b | Ra > 
: NE : i . ; Loe? 
Naim-ul-haq ` v. Muhammad | 47 | Hirde Narain v. Alam Singh 148 353 
Subhan-ullah | ~ . |48 9i 51 | Mahmud Ali v. Tamiz-un-nissa 
Pahladi Lal’ v. Musammat Bibi 47 842 
Laraiti .. |48 200| 54 | Ram Faqir v, Bindeshri Singh ... | 4&7 837 
Jamna Prasad v. Karan Singh ... | 46 338 60 | Emperor v. Bhagwati 48 481 
Ali Raza v. Sanwal Das 48 212 63 | Banwari Lal v. Mahesh 49 540 
Nannhn v. Sri Thakurji Maharaj 46 764 68 | Lakhpat Rai v. Sri Kishan Das... | 48 450 
Nanhe Mal v. Chet Ram -| 48 364 97 | Kishore Singh v. Bahadur Singh. 48 470 
Makhan Lal-Parsotam Das v. 104 | Mohan Lal v, Tika Ram we | &7 926 
Chuni Lal-Birj Lal 47 610 | 108 | Munna Singh v. Ansan Singh 48 422 
Hasan Ali Khan v. Azhar-ul. 111 | Roshan Lal v. Kanhaiya Lal 47 845 
hasan 48 367! 116 | Emperor v. Mathura. . 148 344 
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Ratanlal v, Municipal Commis- 128 | Ehtisham Ali v. Lalji Singh | 49 362 
: sioner for the City of Bombay... | 48 404] 129; Jagaveera Rama Venkatesvara v. i 
Mahadev Kori v, Sheoraj Ram .., | ` To be _  Alawarasa Asari 48 907 
printed. | 141 | Narain Das v, Dilawar | To be 
Mula v. Emperor 9 98 | ; printed, 
Veera Basavaraju v, Balasurya 145 | Emperor v. Sarju Mallah 49 778 
Prasada Rao . | 48 706 | 146 | Emperor v. Ram Charan .' 49 181 
Ganga v. Kanhai Lal 47 222| 147 | Sarju v. Emperor | 4D 654 
Banı Sarup v. Emperor „| 49 11L] 151; Kunwar Bahadur v. Madho 
Dildar Husain v. Sheo Narain... 49 113 Prasad a | 49 620 
Laik Singh v, Emperor | 49 169] 153 | Rajosvara Dorai v. Sundara 
Baljit v. Mahipat 49 118 Pandiyasami Tovar .; 49 704 
Emperor v. Kifayat ‘a | 49 165] 158 | A. V. Joseph v. R. shew Bux 49 691 
Gur Narain v. Sheo Lal Singh ... | 49 1 165 | Jamil Ahmad v. Muhammad To be 
Zafar Husain v. Ummat-ur-roahman| 49 256 Ishaq . | printed, 
Taimur Ali Shah v. Shah Moham.- To be 167 | Bharat Indu v. Syed Mohammad To be 
mad Khan wel printed, Mustafa printed, 
Mohammad  Sharit 4 Radha | Not 169 | Lalman v. Chinta Mani 9 693 
Mohan . | reportable.! 174 | Chhidda Singh v. Abdul Majid 
Maharaj Singh v, Lalta Prasad .., | To be |! Khan 49 721 
| printed. | 177 | Nathu v. Ghansham Singh 49 737 
Raghunandan Ahir v. Sheonandan 189 | Ewaz Singh v. Umrai Singh 49 732 
Ahir .. | 49 806 | 191 | Ganesh Datt Tewari va Jittan 
Rupan Rai v. Subh Karan Rai ... | 49 367 Tamboli 6 49 771 
Bhim Singh v. Emperor us | ZO 494 | 193 | Gopal Das v. Emperor 49 774 
Ram Singh v. Baij Nath .. | 49 853] 195 | Karehru v. Mathura Prasad E 49 747 
Bhola Nath Tewari v. Suraj Bali | ` 200 | Abdullah v. Emperor 49 7164, 
Rai «| 49 357 AE ta E wet he oe Se ee eae 
ee 
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das. sii 
Vishveshwar v. Mahableshwar ... 


Chandrappa v. Bhima bin 
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Bharma v. Balaram Sakharam . w 


` Karbasappa v. Kallava w 


Nijalingappa v. Chanbasawa 
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46 
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726 
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751 
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Kaikushru Bezonji v. Shirinbai .. 

Girjashankar Dayashankar y? The 
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India Railway 

Emperor v. Ramrao Viehvanath... 

Emperor v. Somya Hirya ene 

Emperor v. Madhav Laxman s 

Vishnu Jagannath v. Vasudeo 
Raghunath 

Vatsalabai v. Sambhaji ‘Pandu- 
rang eon 

Govind Ramaji v. Savitri wie 


v Dinkar 
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Dossabhai v. Virchand 

Great Indian Peninsula Railway 
v. Ramchandra Jagannath 

Mallappa v. Gangava aaa 

Ganesh v. Secretary of State .., 

Shirinbai Merwanji Dalal, In re... 


_Sarabai v. Mahomed Cassum 


Narayan v. Baliram , sas 

Ramji v. Pandharinath 

Mahomed v. Khatubai 

Ratanlal v, Municipal Commis- 
sioner of Bombay ʻi 

Kaikhushru v. Shrinibai 

Duckworth v. Duckworth sar 

Kering Rupchand & Co. v. 
Murray eee 

Bhuta Tayaksing vy Lakadu 
Dhansing oon 


49 


50 
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896 
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427 
882 
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141 
894 
613 


404 
481 
427 
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208 
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217 
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247 


251 
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Joharmal Pannaji, Re 
Paremeshwaribai v. Raghavendra 
Jana v. Rakhma w 
Pandu v. Goma wed 
Basappa v. Shidramappa ooo 
Balkrishna v. Shri Uttar Narayan 
Dev ves 
Mewa Singh v. Basant Singh 
Kandukuri Veera Basavaraju v. 
Kandukuri Balasurya Prasada 
Rao A one 
Emperor y. Punja Godad ene 
Emperor v. Lallu Waghji eee 
Godhra Municipality v. Harilal ... 
Emperor v. Haji Roa 
Mahomed 
Vithal Bhimrao Kulkarni, In re... 
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Uhatterji ` on 

Sultan Ahmad v. Abdul Gani .., 

Jatindra Kumar Das v Gagan 
Chandra Pal 


:|- Umesh Chandra Roy v. Akrur: 


Chandra Sikdar 


“| A. C. Tops v. Emperor, 


Gopal Mondal v. Tapai Sankhari 

Balmukund Ruia v. Bissendoyal 

A. O. Tops v. Emperor 

Purna Chandra Kundoo v. The 
Port Commissioner of Oaloutta 

Rajjab Ali v, Emperor ace 

Nilkanta Bai v. Gosto Behari 
Chatteyjee . 

Bhairab Chandra Dutt v. Nandi- 
ram Agrani 
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45 
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827 
681 
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Narayan Ganesh Ghatate v. 
Baliram 
Rajani Kanta Ghosh y, Secretary 
of State for India vos 
Sachi Prasad Mukherjee v. 
Amarnath Roy Chowdhuri  ,,, 
Purna Chandra Pal v. Barada 
Prosanna Bhattacharjya ve 
Narendra Nath Mitter v. Radha 
Charan Pal s 
Amulyadhan Addy, In re `> w 
Sainuddin v. Latifannessa Bibi ... 
Tamijuddin Sarkar v. Tazu e 
E., D. Murray v. East Bengal 


Mabajan Flotilla Co, Ld. tee 
Secretary of State for India v. 
Digambar Nanda 


Girish 


Padma Lochan Patar v, 
Ohandra Kit" 
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Ishan Chandra Dhupi v. Nishi 


Chandra Dhupi ~- 4l 
Umesh Chandra Roy v. Surendra 3 

Chandra Dutta 49 
Abdul Audood y: Dhananjoy 

Biswas. 40 
Pran Krishna Sheha v Kripa 

Nath 35 


Shyamadas Ray v. Panohkowii 
Debi 5 
Krishnadhon “Ghose v. Mahendra 





Nath Dutt 48 
Kailash Chandra Pal v, Emperor 49 
Beni Madhab Kundu v. Emperor | 49 
Mahomed Renu Meah v. Sabida 

Khatun 49 
Afiladdi v. Satis Chandra a | 34 
Abdul Hasim v. Maleka Khatun... | 49 
Aduram Haldar v. Nakuleswar 

Bai . | 49 
Fuzlar Rahaman v. Abidar 

Rahaman ' 49 
Augrahit Napit v. N abnatannessa 

Bibi 49 
Jogesh Chandra Ray v, Secretary 

of State for India „m | 48 


378 
8 


702 


204 
206 
207 
209 





> 


Sauni Bibi v. Siddik Hossen 

Hiatu Baksh Jamadar v. Debendra 
Nath 

Habibur Rahamun v. Altaf Ali. we 

Harihar Banerji v. Ramsashi Roy 

Ratanlal Choonilal Panalal v. 
Municipal Commissioner for the 
City of Bombay 

Adusumilli Suryanarayana 
Achuta Pothanna 

Lala Balla Mal v. Ahad Shah 

Mohunt Parmanandra Das 
Kripasindhu Roy 

Kandukuri Veera Basavaraju” y. 
Kandukuri Balasurya Prasada 
Rao 

Maharajah 6 Ranjit Singh Y 
Maharaja Bahadur Singh a 

Sharfuddin v. Radha Charan 
Das 

Gaurishankar Balmukund 
Chinnumniya 

Jharu Charan v. Sridam Chandra, 

Ramsaran Ray v. Ramprasanna,.. 

Sakhi Lal v. Munshi Wajid Ali 

Ram Sundar Das v. Emperor 


v 


v. 


v 


ee 


23 CALCUTTA WEEKLY NOTES, ror Janvary-Fesrovary, 1919, 


Gangadhara Rama Rao’ Bahadur 

y. Surya Rao Bahadur Garu 47. 354 
Madana Mohana Ananga Bheema 

Deo v. Purushothama Ananga 

Bheema Deo | 46 481 
Kedar Nath Bai v. Bipra Das 

Pal 47 1651 
Kailash Ohandra Bhoumik y. : 

Bejoy Kanta Lahiri «| 50 117 
Monindra Mohan Sanyal v. 

Emperor „| 46 152 
‘Maharajah Ranjit Singh v. 

Maharaj Bahadur Singh . | 48 262 
Manmoth Nath v. ‘Anath Bandhu 

Pal 50 222 
Jogesh Chañdra v, Sarada Kumar 49 834 
Jagaveera Bama Venkateswara 

Ettappa v. Alawarasa Asari ... | 48 S07 
Lala Balla Mal y. Ahad Shah 48 1 
Kumar Sarat Kumar Roy v.: 

Sripati ( hatterji ,; 50 119 
Veera Basavaraju Pantulu v. | 

Balasurya Prasada Rao wd 48 708 
Baijnath v. Mansukrai Pannelall 4Q 985 
Raghunath Banga v. Karunani- 

dhan Singha 50 84 
Radha Kanta Aich v, Secretary 

of State for India 50 94 
Adusumilli Suryanarayana v. 

Achuta Pothanna aa | 48 689 
Sova Chand Bhutoria v, Hurry To be 

Bux Deora printed. 
Shafikul Huq v, Krishna Gobinda 

Dutt . « | 47 428 
Rajani Kania Bhadra v, Pan- 

ananda a | 48 720} 


291 
293 
295 
297 
304 
308 
815 
819 
820 
821 
826 
336 
345 
850 
352 
355 
3858 


Jagat Chandra Saha v, Birendra 
Nath Datta 
Rani Sashimukhi Debi v. Parbati 
Sankar Roy 
Panchanan Sen v, 
Mallik 
Narayan 
Baliram 
Gajadhar Progad Singh v. Sheo 
Nandan Prosad Singh 
Midnapur Zemindary Co., 
Abinash Chandra Mitter Hee 
Jogendra Narain Roy v, Rai 
Kiran Chandra Rai Bahadur ... 
Girish Chandra Ghose v. Kishore 
Mohan Das 


Madhusudan 
Ganesh Ghatate ¥. 


Ld. y. 


Bahuballabh Roy v. Jogesh 
Chandra ves 
Hakim Maulvi Muhammad 


Mahbub Ali Khan v, Bharat 
Indu 
Risal Singh v. Balwant Singh .., 
Sarajubala Debi v. Sarada Nath 


Bhattacharjee 
Nafar Chandra Pal y, Shukur 
Sheikh a 
Gaurishankar Balmukund v, 
Chinnumiya 


Leon Saubolle v. K. V. Seyno & 
Bros. 

Midnapore Zemindary Co., Ld, y. 
Syama Charan 

Kumud Bandhu Saha v. Romesh 
Chandra Saha 
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iv - INDIAN ‘CASES. {1919 
42 I. L. R, MADRAS Sars, ror Janvany-Feprvary, 1919. 
1 | Venkatasubbiah v.. Venkata 52 | Subbalakshmi Ammal v, Rama- | 
Seshaiya 7 8 232 nujam Chetty 298 
7 | Corporation of Madras v, Varada- 57 | The Public Prosecutor v. Narayana 
= chariar we | 47 672 Reddi a | 48 161 
9 | Pydi Ramanna, In re 49 167 59 | Narasiak v, Venkataramiah wi | &7 976 
13 | Ramaswami Pillai v, Venkateswara å 61 | Binga Raja v. Pethu Raja 48 196 
Aiyar z 48 952 64 | Arunachalam Pillai v. Ponnusami 
15 | Seshi Ammal v. Vairavan Pillai a | 48 878 
Chettiar 47 958}. 69 | Kandasami Pillai v. Emperor 49 161 
20 | Abdul Hashim Sahib v. Kadir 76 | Paramaswamy Aiyangar v 
Batcha Sahib 48 370 Alamelu Natchiar Ammal .. | 49 11 
25 | Chinnaswami Pillai v. Appaswami &3 | Emperor yv. Bhagavathi «| 48 3837 
Pillai | 4B 147 90 | Vedavyasa Ayyar v. Madura 
32 | Amba v. Srinivasa Kamathi ... | 47 646 Hindu Labha Nidhi Co.,’Ld. 49 46 
33 | Ripon Press and Sugar Mill Co., : {6 | Panchalu Reddi v. *Chinna 
; ld. y. Nama Venkatarama Venkata, Reddy - a 148 890 
. Chetty 48 £03} 103 | Lanka Lakshmanna v. Lanka 
36 | Chinnaswami Reddi v. Brisima- Vardhanamma we | 49 633 
swami Reddi ` 48 856] 109 | Mogal Beg, Inve 48 817 
41 | Mallappa v. Matum Nagu Chotty 48 159 111 | A Second-grade Pleader, In the 
matter of 48 341 
. "36 MADRAS LAW JOURNAL, vor January FEBRUARY, 1919, 
1.) Ratanlal Choonilal Panalal v. |- 114 | Krishna Chettiar v. Yenkatachella 
Municipal Commissioner for Chettiar 49 587 
the City `of Bombay ' -| 48 404] 118 Narasimboyya v Srinivasayya . toe To be 
18 | Paramanandra Das Goswami v. A printed, 
Kripasindhu Roy san | 48 391) 119 Vaithilinga Mudaliar v. Sriranga- 4 
27 | Public Prosecutor v, “Mahomed thanni 49 484 
Sheriff Saheb «| 49 348 |, 122 | Mohideen Saheb v. Abbubukarr 
28 | Mahbool Bi v. Sherifa Bi na | 49 378 Saheb 50 518 
29 | Batchu Ramajogayya v. Vajjula 124 | Chinnappan Chetty v. Secretary of 
Jagannadham 49 872 State for Indin ». | 49 673 
40 Kandukuri Veera Basavaraju 151 | A. V. Joseph v. Shew Bux « | 49 691 
Pantulu v. Kandukuri Balasurya 157 | Sarvothama Row v. Chinnasami 
Prasada Rao Pantulu 48 5061 ` Pillai 49 729 
49 | Raja fagaveera Rama Venkates- 159 | Pathomma Umma v, Thittu Umma 50 855 
wara y..Alawarasa Asare | 48 907| 161 | Baghunathaiya v. Saldanha «149 722 
60 | Hajec-Mohamed Habibulla Badsha 164 | Raja Rajeswara Dorai v. Sundara 
Sahib, In the matter of 49 641 Pandiyasami Tevar 49 704 
62 Kouru Appalaswami v. Palli A 169 | Sri Rajah Rao Venkata Mahipati 7 
z Z Narayanaswamy 4 49 6286 Gangadhara Ramarao Bahadur 
64 Varadarajula Naidu, In ve 49 602 Gara v. Sri Rajah Rao Venkata 
68 | Choudhri Gur Narayan v. Sheo Kumara Mahipati Surya Rao 
Lal Singh 49 i Bahadur Garu 49 835 
79 | Valan Pakkiri Taragan v. Sub- 175 | Gopalasami Naick v. Nammalwar 
bayan Samban 49 533 Naick 48 810 
89. | Bhashyakarlu Naidu v. N ungam- 180 | Secretary of State for India v, Dadi 
bakkam Andalammal 49 385 Reddi Nagiah 50 593 
92 | Anantha Bhatta v. Manimmale 184 | Alla Pichat ‘Kowthan v. Pappathi- 
‘| Anantha Bhatta 48 705 ammal + 51 743 
93 | Krishnaswami Thathachariar v. 188 | Kunhi Coya Haji v. Assan Bava To be 
Veeraswami Mudali | 49 393 Haji - «a | printed, 
93 | Parameswara Iyer v. Land Ac- 189 | Sitha Boi v. Radha Boi 51 236 
quisition Collector, Palghat 49 659 190 | Official Assignce of Madras v. 
103 | Kozhikot Sri Manavedan v. Mehta and Sons 49 968 
Zamorin of Calicut «+ | 49 303 199 | Venkatasami Naik v. Sivanu 
104 | Ramaswami Pillai ¥. Govinda- Mudali 51 102 
swami Naicker 49 625 | 201 | Kamatchinatha Pillai, In re . | 50 175 
106 | Bachu Soorayya v. Toomuloori To be” 203 | Venkatarama Sivan v. ere : 
Chinna Anjaneyalu printed, of State for India 50 369 
109 | Vadam&li Thiruvanatha Sevuge 207 | Sccretary of Scate for India v. $ 
Pandia Thevar v. Sankara- Shitaramappa 43 695 
moorthi Naidu wa 149 688 | 210 | Rani Kuar Mani Singh Mandhata : 
v. Nawab of Murshidabad 50 202 
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226 
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CONSOLIDATED COMPARATIVE TABLE, v 
36 MADRAS LAW JOURNAL, ror Janvary-Fesevary, 1919.—sonold, 
Jeuna Bahu v. Rai Parmeshvar | 242 | Nanjundasamy Chetty v. Kana- 
Narayan Mahtha Rai Bahadur | 49 620 °| garaju . «| 49 666 
Kesava Chetti v. ı Secretary of 248 | Jampana Somadu v. Sri Raja 
State for India 51 46 Venkata Ramayya ~. | 50 946 
Municipal Council of Cocanada, v. 252 | Asan Alliar Maraikayar.° v. 
Clan Line Steamers Ltd. « | 5I 692 Masilamani Nadar 51 198 
Kottarathil Puthiyapurayil Pokker 257 | Raja Yerlagadda Mallikharjuna 
v. Balathil Parkum Chandran- Prasad v. Rajulapati Somayva 49 70x 
kandi Kunhamad «| 5I 714] 262| Muhammad Esuf Sahib v. Abdul 
: Sathar Sahib we | 49 82 
25 MADRAS LAW TIMES, ror Janvary-Fesrvary, 1919. 
Veera Basavaraju Pantulu v. i 85 | Srimana Vedan v. Raja of Calicut | 49 303 
Balasurya Prasada Rao Pantulu | 48 706 86 | Garuda Banyasayya v, Neralla 
Ranjit Singh v. Bahadur Singh ... | 48 262 Murtaanna 48 740 
Seoretary “of State for India v. 58 | Rama Krishna Naidu v. Krishna- To be 
Dadi Deddi Nagiah . | BO 593 sami Naidu ` saa | printed. 
Varadarajulu Naidu v. Emperor.. | 49 602] 103| Ratanlal Choonilal Panalal v. 
Venkatasabbayya v. Rex 49 492 Municipal Commissioner for | 
Muniappa Chettiar v. Yellachamy . the City of Bombay 48 404 
Mannadi .» | 49 278] 116 | Krislinasawmy Iyer v, Seetha- 
Mogal Beg, In ve 48 817 akshmi Ammal 49 20g 
Batchu Ramajogayya v. Vajjula 121 | Chinnappan Chetty v. Secretary 
Jagannadham 49 872 of State for Inđia 49 673 
Adnsumilli Suryanarayana.’ y 139 | Durugamma Poojari Bheemappa : 
Achuta Pothanna n | 48 689 = v. Durugamma Poojari 
Valan Pakkiri Tangan v. ` “sih. Timmakka l BI 221 
bayan Samban 49 533] 140 | Bhimangowd v. Eswaragowd ...| 49 139 
Narahari Iyer v. Vaithianatha i 141 | Muhammad Esuf Sahib v, Moulvi 
Tyer „|49 86 |. Abdul Sathar 49 821 
Kottarathil Puthiyapurayil 153 | Mandavalli Rama Rao; is, Siva. 
Pokker v. Balathil Parkam narayana 49 629 
Chandrankandi Kunhamad ... | 51 714| 154 | Ramadh Bibi Ammal v. Kanda: 
Lala Balla Mal v. Ahad Shah 48 1 sami Pillai 51 724, 
Gaurishankar Balmukund v. 169 | Harihar Banerji v. Bamsashi 
Chinnumiya a | 48 312 Roy | 48 277 
Meethala Veetil Kaitheri Kelu 175 | Gurumurthy Chetti, Inre . .. |48 988 
Nambiar v. Narikott Parambath To`be 177 | Pyrappa v. Syama Rao - 49 250 
Kaitheri Chathan Nambiar .., | printed. 182 | Seetharamaswami Nayani -Varn ` 
Seetharamiah, In the matter of... | 48. 341 v, Syed Mir Hussain Sahib 49 808 
Mohunt Parmanandra Das 184 |-Sri Rajah Rama Rao v. Sri Rajah 
Goswami v. Kripasindhn Roy... | 48 .391 Surya Rao - 49 835 
Sharfuddin v. Samanta Radha 190 Vaithilinga Mndaliar v. Sriran- 
Oharan Das a | &7 995 gethanni | 49 434 
Nani Kutti vy. Achuthan Kutti 
Nair „ {5E 10 i 
9 LAW WEEKLY, ror Janvary-Fepruary, 1919. 
Garuda Sanyasayya v. Nerella 82 | Kuppusami Iyer v. ey 
Murthenna ” 8 740 Iyer 48 109 
Muniappa Chettiar v. Vellachamy 36 | Official Assignee of Madras v. 
Hanmnadi “7 49 278 Oficial Assignee of Rangoon ...| 49 210 
Kadir Mohideen Sahib v. Syed 43 | Venkataramier v, Gopalan «| 49 48 
Abubakkar Sahib 50 518 62 | Chaudhri Risal Singh v. Balwant 
Ayya Krishnaswami Thatha- Singh 48 653 
chariar v. Veeraswami Mudali | 49 393 60 | Raja “Durga Prashad Singh y 
Crown Prosecutor v. Bhagavathi | 4B 387 Tribeni Singh 48 527 
Bhashyakarlu Naidu v. Nungame |. 69 | Narahari Iyer v. Vaithinatha 
bakam Andalammal 1 49 385 7 Iyer 49 86 
Secretary of State for India v 70 | Vedavyasa Iyer v. Madura Hindu 
Dadi Reddi Nagiah. «| 50 593 Labha Nidhi #149 36 
Paramaswami Aiyangar v, Alamu 75 | Kuriohetti Venkatasubbayya % 
Nachiar Ammal . | 49 li Rex .. | 49 492 
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9 LAW WEEKLY, ror Janvary-Fesruary, 1919—conold, 
78 | Anantha Bhatta v. Mavinamale 
Anantha Bhatta saa | 48 705] 180 | Ramakrishna Naidu v. Krishna- 
79 | Bhimanagowd v. Eswaragowd ... | 49 139 sami Naidu 
81 Mandavilli Rama Row v. Sivanara- 198 | Sankararama Iyer v, Ponnuswami 
one - 49 629 Pillai 
82 | Marudai Muthirian v. Chinnakennu | Tobe” | 201 Mogal Beg, In re = 
Muthirian printed. 202 | Ammalu ‘Achi v, Ponnammal 
84 | Kelu Nambiar v. Chathn Nambiar To be Achi 
printed. 208 | Valan Pakkiri Taraganv. Subbayan 
90 | Krishnaswami Naidu v. Akkul- Samban 
ammal - 50 185] 216 | Public Prošecutor v. Sennimalai 
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PRIVY COUNCIL. 
Appears FRON THE CaLcuTta Hien Covet. 
7 Ostoberl7, 1918. 
Present:—Lord Atkinson, Lord 


T * Phillimore, Sir John Edge and Mr. Ameer 


R Ali. AR y 
Ohowdhuri GUR NARAYAN AND 
OTHERS— PLAINTIFFS —APPELLANTS 

VETSUS = 


SHEO LAL SINGH AND orseRs— 


_ DEFENDANTS — Respondents. 

Benamidar, position of—Bonamidar, whether can 
maintain action without joining real owner—Real 
owner, whether bound by sutts by or against benami- 
dar—Hindu Law—Alienation by female —Purchaser, 
duty of, to ascertain the eatent of powers— Reversioner, 
contingent, whether can bind his expectancy by joining 
in deed of sale—Estoppel—Feeding the estoppel, 
doctrine of, applicability of. 


A benamidar represents the real owner, and 8° 
far as thoir relative legal position is concerned is @ 
mere trustee for him, An action can be maintained 
in the name of the benamidar in respect of the pro- 
perty that stands in his name, although the benefi- 
cial owner`is no party to it. Itis open to the 
latter to apply to be joined in the action; but whothér 
he is made & party or not, a proceeding by or 
against his representative in its ultimate result is 
fully binding on him. [p. 5, col, 2.] 


Tt isthe duty of a person dealing with a Hindu 
female to acquaint himself with the extent of her 
powers. [p. 7, col. 1.] 


Tna sale by a Hindu female her grandson, who 
was a contingent reversioner, joined, and purported 
to dispose of his future interest: 


Held, thatthe association of the grandson in the 
deed of sale was wholly futile and had no legal 
effect in validating the transaction if otherwise 
nyalid, [p. 7, col, 2.] 


1 : 


_ Consolidated appeals from a judgment and 
four decrees of the Calcutta High Court, 
dated the llth July 1910, reported as 7 Ind. 
Cas, 218, passed on appeal from four decrees 
of the Subordinate Judge, Gaya. 

FACTS.—Thoese four appeals all related to 
certain sales made by & Hindu female, Maha 
Sundar Koer, of property in which she 
held the estate of a Hindu mother only. 
Two of them were compromised: the two 
which remained were those in which 
Mahant Thok Narayan Puri and Musam- 
mat Kunwar and others were respectively 
respondents, they being the purchasers from 
Maha Sundar Koer whose title as such was 
impeached by appellants, the purchasers from 
the reversioners, 


The High Court dismissed the suits in 
part on two grounds: (a) that Mohesh Lal, 
who had purchased a balf share in cer- 
tain properties, subject of one of the 
suits, from the reversioners, was & mere 
benamidar for one Rafiuddin, and could not 
maintain an action in the absence 
of the latter, (b) that in the other suit 
plaintifis were purchasers from Hanuman 
Sahai, a reversioner, and were estopped 
by their vendor’s having joined in the sale- 
deed and purported to convey his future 


interest, 


The plaintifis in these suits preferred 
the present appeals. A fuller account of 
the facta will be found in their Lordships’ 


judgment. 


9 INDIAN 
GUR NARAYAN X. SHEO LAL SINGH, 


Mr. De Gruyther, K.O. (with him Mr. 
Dunne, K. O., and Dr. Magid), for the 
Appellants, submitted that Mohesh Lal was 
not a benamidar, at all; but that even if he 
was, he could sue. Upon the question whether 
a benamidar can sue there‘is a conflict cf 
authcrity in India; vide Mayne’s Hindu Law, 
paras. 441, 449. 

In Oaleutta it has been held a benamidar 
cannot sue in ejectment: Hari Gobind Adhikari 
v. Akhoy Kumar Mceumdar (V), Issur Chandra 
Dutt v. Gopal Chandra Das (2) and Mohendra 
Nath Mukerjee v. Kali Proshad Johuri (8). 


Between the first and second of these oases 
the contrary view was taken by the Allah- 
abad High Court in Nagd Kishore Lal v. 
Ahmad Ata (4), where the matter is 
considered at length. To the same effect 
is Yud Ram v. Umrao Singh (5). 


e [Mr, ‘Dunne referred to Jagannath, Prashad 
Singh v. Abdullah (6), a recent case in which 
the Board held that the real owner was hound 
by the benamidar’s acts. | 

The same principle is set out in 
section 41 of the Transfer of Property Act. 


. In Yad Ram v. Umrao Singh (5) 
‘Stanley, O. d. reviews ali the cases; he 
sums up at page 384. ‘I submit the view 
he takes is the oorrect one. The ruling 
ın Hart Gobind Adhikari v. Akhoy Kumar 
Mozumdar (1) was based on an erroneous 
view of this Board’s decision in Gopeekrist 
-Gosain v. Gungapersad Gosain (7), which 
simply recited an opinion of Sir Edward 
Ryan drawing a distinction between lands 
and bonds. 


[MR. AMEER ALI referred to section 317 of 
the old Civil Procedure Code, which, he said, 
was based on the existing practice of the 
Courts. | 


(1) 16 G, 364 at p. 866; 8 Ind. Dec. (N. s.) 240. 
(2) 25 0, 98; 30. W. N720; 18 Ind. Dec. (Nvs.) 67. 
(8) 300. 265; 7 O. W.N. 229. 

(4) 18 A. o9; A. W. N. (1895) 160;8 Ind. Dec, 

N. 8.) 751, 
( (5) 2L A, 380; A. W. N. (1839) 130; 9 Inge Doc, 
(N. 5.) 951. 

(6) 45 Ind. Cas. 770; 45 I. A. 97; 16 A. L, J. 576; 5 
P. L. W. 83; (1918) M. W. N. 408; 220. W. N, 891; 
8L. W. 163; 24 M. L., T. 862; 28 O. L. J. 192; 20 Bom. 
L. R. 851; $ M. L. „4045 6, 909(P. O. 

(7) 6 M. I. A. 63;4 W. B P.C. 46; 1 Sar. P, C. J. 
493; 2 Suth. P. O. J, 18; 19 H. R. 20, 


CASES, [1939 


The Bombay High Court -have taken the 
same view as Allahabad. Ravji Appajz v. 


Mahadev Bapuji (8) and Dagdu v., Balwant 
Ramchandra (9). 


In Madras the early decisions support _ 
Allahabad and Bombay. Shangara v, Krishnan | 


(10) and Ramanyja v. Sadagopa (11). 
But in Kuthaperumal Rajalt v. Secretary of 
State (12) Suabramania Aiyar and Wallis, 
JJ., took the’ contrary view: they held 
that a benamidar conld sue ona mortgage 
or a bond, bub not in ejectment, on the 


ground that he is a mere name and has no 
title at all. : 


There is a later case at Allahaktad: Bachcha 
v. Gajadhar Lal (18), which follows the two 
previous decisions. 

The view held by the Calcutta wick Court 


was originally based on the misunderstanding 
referred to, a 5 


(Mr, Ameng ALI. —In Bengal a behamidar . «be Re 
is always called farzidar: a man who hasg oh 
a title by construction of law. It isa omnes 


resulting trust. | 


‘That there was an error is admitted by 
Banerji, J., himselfin Mohendra Nath Mukerjee 
v, Kali Proshad Johuri (8) at page 272. 
Even at Calcutta the practise has not been 
uniform. In Bhola Pershad v. Ram Dall (14) 
and Gopi Nath Ohobey v. Bhugwat Pershad 
(15) and other cases, including an unreported 
one in 1409, benamidars did sue; so even 
at Calcutta there i is no uniform law forbid- 
ding it. 


Going back to the earliest case on the sub- 
ject, . Prosunno Ccomar Roy Ohowdhry v, 
Gooroo Ohurn Sein (16), the reason for not 
allowing the benamidar to sue is that the 
real owner would not be bound: if that 
reason goes, there is no logical reason against 
it. 


(8) 22 B. 672; 11 Ind. Dec. (N. s.) 1080. 

(9) 22 B. 820; 11 Ind. Deo. (N.8.) 1180.04 | 

(10) 15 M.267;2 M. L. J. 93;6 Ind Deo. (N. 8.) 
537. 


(11) 28 M, 205; 16 M. L. J. 249. 

(12) 80 M, 248; 17 M. L, J, 174, 

(13) 28 A. 445 A. W. N. (1905) 173; 2 A. L. J. 109, 
(14) 240. 84; 12 Ind. Dec. (N. s.) 687. 

(15) 10 C. 697; 5 Ind. Dee. (N. s.) 468, 

(16) 3 W, R., 159. 
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As to estoppel, the law is not that 


title of one sort 
and then get a totally different title, 
I am bonnd to convey it: that was the 
The deed shows what Hanuman 
Sahai conveyed: it was his interest as heir to 


_ Bhavani Kunwar, 


Ne 


w 


[MR. Ameer ALr.—A mere spes succes- 
sionie? | 

Yes, an expectancy, a right not capable 
of sale or transfer, What. he kas sold 
to my clients js what he subsequently 
bought himself. Even if he had benefited 
by the deed under which respondenta claim, 
he might justly say: I sold an expestansy 
and got the price of an expectancy, and 
that expectancy has never materialised. — 

The respondents did not appear. 


JUDGMENT. 


Mr. Ameer Aut.—This consolidated appeal 
from à judgment and four decreesof the 


 cHbigh Court of Calontta arises out of four 
Sês its brought by the 


plaintiffs in June 
1996 in the Court of the First Subordinate 
Judge of Gaya. The object of the sunits 
was to obtain possession of certain specific 
‘landed properties which originally belonged 
to one Ram Dyal Singh, who died so 
long ago as 1845.- These four actions were 
separately decreed Ly the Subordinate Jndge. 

n thé defendants’ appeals the High Court 
dismissed two of the suits, and in the 
two others varied the firat Court’s decrees. 
The plaintiffs preferred four appeals to 
their Lordships’ Board which were subse- 
quently consolidated, After the appeals were 
filed two of the suits were compromised. 
The present appeal is thus confined to the 
two decrees of the High Court in Suits 
Nos. 99 and 101 of 1906 respectively. A short 
statement of the facts relating to this family 
will ‘explain the nature of this liti- 
gation. 


Ram Dayal had left him surviving a widow 
named Birja Kunwar and two married daugh- 
ters named respectivelySham Sunder Koer and 
Maha Sundar Koer. It is stated that be- 
fore his death he had.made an oral dis- 
position by which he had devised the bulk 
of his property to his two grandsons, one 
named Ajodhya, the son of Sham Sundar, 
and the other Sheo Charan, the son of 
Maha Sundar, subjeat to a life-interest in his 
widow Birja Kunwar, 


father came into 
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Both the Courts below have found in 


favour of this disposition, and it may now 


be accepted as undisputed thatthe two 
graidsons under Ram Dyal’s Will obtained 
vested interests in the properties specifically 
devised to them. The villages which form 
the subject of the four suits were given 
to Sheo Charan. Birja Kunwar died in 
1851, and on her death the properties 
devised to Ajodhya and Sheo Charan vest- 
ed in them absolutely. Sheo Charan died 
in 1852, and “on his death the villages 
devised to him under the Will of his grand- 
the possession of Maha 
Sundar Koer by. virtue of her right to 
succession as a Hindu mother. Maha Sun- 
dar purported to deal with these properties 
in her lifetime; she borrowed money on 
mortgages, created Mokarraris, and sold 
several of the villages. Two of the sales form 
the subject of dispute in the present appeal. 


Maha Sundar died on the 15th June 
1894, when the succession opened to Sheo 
Charan’s agnatic relations. The plaintiffs 
claim to have derived title under assign- 
ments from the reversioners, and their case 
is that the alionations made by Maha Sundar 
in her lifetime in favour of the defendants or 
their predecessors are invalid, as they were 
not made for purposes which make them 


binding ‘on the reversioners. And they 
accordingly seek to recover possession of 
the villages purported to have been sold 


by her to the defendants or their predeses- 
sors-in-title, They in their written state- 
ments in the two suits raised a number of 
objections ‘which, in the course of the trial, 
resolyed themselves into the three main 
points which their Lordships have to 
determine on this appeal. The relative posi- 
tion of the parties andthe nature of these 
objections will appear {from the following 
pedigree:— 
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RAM DYAL SINGH (d.May 1845), $ BIRJA KUNWAR (d. October 1851), 


= 





Sham Sundar Kunwar, 





- | 
Gyan Kunwar Ajodhya Chalhan Kunwar 
(daughter). (son, d. 1869). (daughter). 
7 


Maha Sundar Kunwar (d. June 


15, 1894), 


m, Chowdhri Kali Charan, 





Bhawani Kunwar Sheo Charan 
(daughter, d. June (d. an infant 
1884), m. Tukanath, in 1852), 


Hanuman Sahay (d. 1906), 
) 





| 
Gur Narain, plaintiff No. 1. 


Shib Charan Lal, plaintiff 








s 
e 
Gur Kunwar 
m. Ram Anugra 


Narayan. ~ 





No, 2. 
© Ohowdhri KALI OHARAN’S family. i 
ani Singh. 4 
( eae f - 
Dodraj Singh, Paran Singh (d. childless). Jiwan Lal, 
| 
( A 
Gouri Pershad, Chowdhrt Shitah Roy, 


Koshal Sich Bhawani Pershad, 
(d. childless). A 
: Kali Charan, m. Maha Sundar 


It will be seen from this pedigree that 
Sheo Charan’s father, Kali Charan, hada 
grand-uncle of the name of Jiwan Lal. 
Jiwan Lals two grandsons, Sheo Sahay 
and Bal Gobind Sahay, were admittedly 

“the nearest male agnates of Sheo Charan, 
surviving at the time of Maha Sundar’s 
death in 1694. It will be observed also 
that Maha Sundar had a daughter Bha- 
wani Kunwar, who was married to one 
Tnkanath. Sbe appears to have died in 
1884, leaving her surviving a son, Hanu- 
man Sahay, and on the 30th April 1895, 
Sbeo Sahay and Bal Gobind Sahay, as 
the nearest reversioners, conveyed all their 
right, title and interest in the properties 
in suit to Hanuman Sahay. Hanuman 
died in February 1906,. leaving him sur- 
viving ihe plaintiffs, Gurnarain and Sheo 
Charan, his sons and heirs. -On the 2nd 
July 1906, Gurnarain and Sheo Charan 
conyeyed',a half share of their interest in 
the said properties to one Mohesh Lal, 
and these three persons brought the four 
suits against the different alienees of Maha 
Sundar for setting aside her transactions and 


—_— 











NT! 





Bal Gobind Sahay ** 
Kunwar. Chowdhri Sheo Sahay. a 


lias Bandhu Lal. 


nee 


Plaintiffs’ vendors, 


# Jiwan Lal had three other sons, one of whom alone left issne, but his descendants at the time of 
Maha Sundar’s death were more remote to Sheo Charan than the plaintifi’s vendors, 


for recovery of possession. 


The defendants” 


among other pleas challenged the right of 
Mohesh Lal to maintain the action in respect 
of his share as he was only a benamidar / 
for a person named Rafinddin. Secondly, 


they contended that as 


Hanuman Sahay 


was a party to the conveyance by Maha 
Sundar in respect of Mouzah Amhara, he 
and his heirs were estopped from question- 
ing that particular transaction. And they 


pleaded generally that all- 


the transactions 


~that were impugned were entered into for 


justifiable necessity. 


The trial Judge held against the defend- - 


ants on all points, and 


made a decree 


in favour of the plaintiffs. The learned 
Judges of the High Court of Caloutta, on 


the appeal of the defend 


ants, have taken 


a different view. They have held, firstly, 


that as Mohesh Lal is 
benamidar, his olaim in 
moiety claimed by him must 


alleged to be a 
respect of the 
be dismissed. 


They also held, differing from the trial 
Judge, that in respect of the village of 
Amhara, Hanuman Sahay being a party to 
the transaction, his heirs, the plaintiffs, were 


o 


te 


+ 
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estopped from disputing the validity of 
the sale. 

With regard to the three villages involved 
in Suit No. 101, they- came to the conclusion 
that a part of the consideration for the} sale 
was proved to have been applied in the pay- 
ment of debts due from the estate. They 
accordingly dismissed the claim of the 
plaintiff No. 3 in Suit No. 101, and made a 
decree in favour of the plaintiffs Nos, 1 and 
2 in respect of half of the property con- 
ditioned on their payment of Rs. 7,500 
with interest at 12 per cent..per annum 
to the representatives of the original pur- 


chaser, Jai Lal, they on their part accounting 
_ for the profits “enjoyed by them in respect of 


-that half.” 
On the question whether a person who 
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has no beneficial interest in the property. 


which stands in his name or is acquired 
in his name can maintain an action in 
respect thereof,- thers seems to be consider- 
able diversity of. jadicial opinion in 
Tha system of acquiring and holding 
property and even of carrying on business 
in “names other than those of the real 
owners, usually called the benami system, 
is and has been-a common prastice in the 
country. There is nothing inherently wrong 
in it, and it accords, within its legitimate 
scope, with the ideas and habits of the 
people. The rule applisabls to benami 
transactions was stated with considerable 
distinctness in a judgment of this Board 
delivered by Sir George Farwell [ Bilas 
Kunwar v, Desrai Ranjit Singh (17)]. Re- 
ferring to a a benami dealing, their Lordships 
say:— 


“It is quite unobjestionable and has a 


_ surious resemblance to the dostrine of our 


Eaglish Law that the trust’ of the legal 
estate reguits to the man who pays the 
purchase-money, and this again follows the 
analogy of our common law that where 
a feoffment is made without consideration the 
uae results to the féoffor.” 

S> long, therefore, as a benami trans- 
action does not contravene the provisions of 
the law the Courts are bound “to give it 
effect., As already observed, the benamz- 
dar has- no beneficial interest in the proper. 


(17) 90 Ind. Cas. 299; 4? T. A. 202 at p° 242; 19 0, 
W.N 1207; 29 M. L. J. 335; 2 L. W. 830; 184. L.T. 
248:13 A. L. J. 991; 17 Bom. L. R. 1096; 37 A. 557; 22 
0. L. J. 516; (1915) M: W. N. 757 (P. CO), 


s 


2 


‘Court dismissing his 


ty or business thatstands in his name; he 
represents, in fact, the real owner, and so 
faras their relative legal.position is concern- 
ed he is a mere trustee for him. Their 
Lordships find it difoult to understand 
why, in such circumstances, an action can- 
not be maintained in the name of the 
benamidar in respect of the property although 
the beneficial owner is no party to it. The 
bulk of judicial opinion in India is in favour 
of the proposition that in a proceeding by or 
against the benamidar, the person beneficially 
entitled is fully affected by the rules of res 
judicata, With this view their Lordships 
concur, It is open to the latter to apply to 
be joined in the action; but whether he is 
made a party or not, a proceeding by or 
against his representative in its ultimate 
result is fully binding on him. In case 
of a contest between an alleged benamidar- 
and an alleged real owner, other consider- 
ations arise with which their Lordships 
are not concerned in_the present case, 
Here the learned Judges of the High 
Court, differing from the Trial Judge, 
have held that there were grounds for 
supposing, or rather suspecting, that the 
purchase by Mohesh Lal of a“moiety of 
the villages in suit was for the benefit 
of Rafinddin, and as he did not ‘join 
in the action they dismissed Mohesh Lal’s 
claim. Mohesh Lal had persistently denied 
the defendants’ Allegation that he was a 
benamidar for’ Rafinddian and had no 
beneficial interest in the property; nor 
does Rafiuddin appear to have put forward 


a claim adversely to Mohesh Lal. In 
these circumstances it appears to their 
Lordships that the decree of the High 


claim in both suits 
on the ground that asi a‘ benamidar he was 
not entitled to fan jakal the action’ is an- 
sustainable. 

The High Court farther held that the 
plaintiffs are estopped from * questioning 
the sale by Maha Sandar of the 8 annas 
share of Amhara, as Hanuman Sahay was 
a party to the transaction. This village 
forms the subject of Suit No. 99 of 1905. (In 
support of their view the learned Judges 
have relied on the provisions of section 
115 of the Indian Evidence Act and the 
general dostrine of equitable estoppel 
embodied in that section, to whish their 
Lordships “will presently rəfer. Thə High 


` 
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Court also considered that Hanuman Sahay’s 
purchase from the reversioners accrued to 
the benefit of Maha Sundar’s vendees in 
consequence of the fact that he had 
< joined with her in conveying the property 
to the predecessors of the defendants. 
And they ‘rested their judgment on the 
equitable doctrine of what is called “feed- 
ing the estoppel, -and on the provisions 
of section 43 of the Indian Transfer of Pro- 
perty Act (LV of 1882), which practically 
reproduces this rule, 

To consider how far the jena Judges 
are right in their view on tbe question 
“of estoppel, it is hecessary to examine 
the clause in Maha Susdar's conveyance 
which is said to create the ‘estoppel. It 
bears date “the 19th - March 1860 and, 
as already observed, purports to be execut- 
ed by Maha Sundar in conjunction with 
her daughter, Bhawani Kunwar, and the 
grandson, Hanuman Sahay. The desorip: 
tion of the vendors is in the following 
terms:— 4 E 

“We are Musammat Maha Sundar Kunwar, 
younger daughter and heiress of Musammat 
Birja Kunwar, deceased, widow and heiress. 
of Babu Ram Dyal Singh, deceased, in- 
habitant of Monzah‘Jagarnathpur, Pergunnah 
Maher, and at present of Mouzah Sugri. 
grandi, Pergunnah Pachrukhi; Musammat 
Bhawani Kunwar, eldest daughter of 
Musammat Maha Sundar Kunwar aforesaid 
-and Chowdhri Hanuman Sahay, son of 
Musammat Bhawani Kunwar aforesaid and . 
grandson by daughter of Musammat 
Maha” Sundar Kunwar aforesaid, all in- 
habitants of Mouzah Samhri, Pergunnah 
Rob, District Gaya, by occupation Zamin- 
dare,” - 


- The deed then goes on to say as follows :— ` 
“Whereas the entire 16 annas of Mouzah 
Amhara, appertaining to lot Sugrigrandi, 
ee has been and is in the 
possession “af me; Musammat Maha Sundar, 
subsequently I; Musammat Maha Sundar 
Kunwar, had granted in gift ies 
Sugrigrandi, Kulna Surajpura, Amhara, 
Harna Sikaria, Buksouti, G@hazipur and 
Bahptri--Majrahi, aroertaining to the 
said lot Sugrigrandi, to Musammat Bhawani 
unwar, nty eldest daughter, and Musam- 
mat Gir Kunwar, my youngest daughter, 
with a view to avoid future disputes 
under deeds of gift, dated the 28th 


[1919 


August 1868... in equal shares of 
8 annas, with conditions that during the 
lifetime of mine, Musummat Maha Sundar 
Kunwar, I shall cdntinue in possession . 
of the same, and that after the death of 
me, Musammat Maha Sundar Kunwar, 
“Musammat Bhawani Kunwar should get 
possession of Sannas and Musammat Gir 
Kunwar of the other 8annas. But the 
said Musammat Gir Kunwar died in 1662 
and Babu Ram Anugrah Narayan, hus- 
band of the said Musammat Gir Kunwar, 
deceased, instituted a suit in the Civil 
Court of Gaya in regpect of Sannas of 
the said Mouzahs, and fought the oase 
from the District Couréf to the Privy 
Oounsil, and according to the final judg- 
ment of the Frivy Council, dated the 
27th June 1873, it. waa held that I, 
Musammeat Maha Sundar Kunwar, one of 
the executants, ‘should remain in possession 
of all the aforesaid properties; that, after 
the death of me, Musammat Maha Sundar 
Kunwar, I, Musammat Bhawani Kunwar, 
eldest daughter, should obtain possession of 
8 annas, and Babu Ram Anugrah Narayan, 
husband of Musammat Gir Kunwar, deceas- 
ed, should obtain posséssion of thé other 
8-annas share. In accordance with the 
same, [, Musammat Maha Sundar, am in 
possession of :.16-annas up to this time, 
and I, Musammat Bhawani Kunwar, eldest 
daughter, and after me Chowdhri Hanuman 
Sahay, son of me, Musammat Bhawani 
Kunwar, are entitléd to take possession of 
8annas, mentioned in the deed of gift, as 
absolute proprietor after the death of re, 
Musammat Maha Sunder Kunwar...... TLere- 
fore, we, Musammat Bhawani Kunwar and 
Chowdbri Hanuman Sahay, baye absolutely 
sold and vended our future proprietary 
interest and right to possession in § annas 
out of 16 annas of the said Monzah Amhara 
in which we, Musammat Bhawani Kunwar 
and Chowdhri Hanuman Sahay, have acquir- 
ed the right óf possession after the death - 
of Musammat Maba Sundar Kunwar,‘and I, 
Musammat Maha Sundar Kunwar, have abso- 
lutely sold and vended my life-interest to 
obtain: possession in Sannas of Monzah 
Amhara, ‘in short, all the right, title and 
interest of us, the executante, in the 8 annas 
of the said Mouzah Amhara.” 

F is to be noticed that in this dosu- 
ment Maha Sundar makes no reference to 
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the fast that the 
‘possession as a Hindu mother by right of 
succession to her son Shes Charan. She 
describes herself as the “daughter and 
heiress” of her mother, Birja Kunwar, and 
claims to be absolutely entitled to the 
property in question, and purports to deal 
with it as such. It saunot be said that 
this misdescription or assumption of absolule 
ownership could possibly have misled the 
purchaser. For the proceedings in the 
suit of Anugrah against Maha Sundar and 
the desision of this Board [Ramanugra 
Narain v. Mahasundur ‘Kunwar (18)] are 
recited in the conveyance in question. 
Their {Lordships in that case expressly 
confined the adjudisation to the parties to 
the suit. They did not enter upona consider- 
ation of the question whether Maha Sundar 
had the power to make the gift or giêts 
which were in controversy in that action. The 
declaration made poy the Board could not . 
enlarge the power of Maha Sundar to deal with ` 


the properties she held as the heiress to her - 


son to the prejudice of the son’s rever- 
sioners.. The vendee was entering into a 
transaotidn with a Hindu female. It lay upon 
him to acquaint himself with the extent 
of her powers. He was in full possession 
of the proceedings in Ram Anugrah’s suit 
_ and the fasts connected with the Mitak- 
shira family. The evidence of his witnesses 


_shows that enquiries were made on his 
bahalf and that he had even soma legal 
advico Whether these .measures were 


adopted with the objeot of creating grounds 


of: defence in some future action by rever-~ 


sioners or were bona fide enquiries, their 
Lordships have little doubt on the facts 
that the Mahant purchaser had full know- 
ledge of the powers and disabilities of 
the vendor. At this time Hanuman had 
no interest of any kind in the . property. 
Maha Sundar had helditas a Hindu mother 
by right ‘of succession to her son Sheo 
Chatan. On her death it would pass to 
his heirs. Hanuman’s mother was alive at 
the time of the sale; whatever interests 
they had were of a purely contingent charas- 
ter. It is quite evident that they were 
joined as parties to the sonveyance at-the ` 
' instance of the vendee as a piece of precatition, 
Whether the vendee entered into the trans- 


(18) 12 B.L. R. 433; 3 Sar. P. O. J. 277 (P. C.). 
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properties were-in her - 


action in’ the belief)Sthat Maha Sundar’s 
title was derived, as she described in the sale- 
deed, from her mother, or whether he knew, as 
is more probable from the circumstances, 
that she was in possession of the property 


‘as heiress to herson, he must have known 


that . Hanuman had no assignable interest 
which he could convey or the assignment 
of which he could assure to the purchaser, 
His interest, if it can bə go aalled, in 
sither view of the fasts was a mere ex- 
pectancy, contingent, firstly, on his mother 
surviving: Maha Sundar, and secondly, on hig 
surviving his- mother. His assosiation in 
the deed of sale was,-in their Lordships’ 
opinion, wholly futile and had no legal effest 
in validating the transaction if otherwise 
invalid. 

The High Court have rested their judge 
ment on the- question of estoppel on the 
provisions of section 115 of the Indian Evi-. 
dence Act (I of 1872),.which provides as 
follows:— ae 

“When one person has, by his declara- 
tion, act, or omission, intentionally caused 
or permitted another person to believe a 
thing to be true, and to act upon such 
belief, neither he nor his representative 
shall be allowed, in any, suit or proceed- 
, ing between himself and such person or his res 
* presontative, to deny the truth of that thing.” 

< There ‘is absolutely no evidence that the 
vades was induced to alter his position 
in any respect in consequence of Hanuman’s 
representation contained in the deed of 
conveyance. The Subordinate Judge in his 
able judgment has given abundant reasons 


-for holding that in the „whole transaction 


Hanuman must have been a mere passiva 
instrument in the hands of his elders; and 
that his so called statement could not have 
materially influenced either the vendor’s or 
the vendee’s conduct in the matter. 

As regards the theory that Hanuman’s ` 
subsequent purchase of the property in 
1895 from the reversioners should accrue 
to the benefit of the ‘purchaser from Maha 
Sundar, it is basedon the assumption that 
what happened in 1880 created an estoppel 
against Hanuman. In their Lordships’ 
opinion there is no estoppel. Besides, ig 
should be observed: that Hanuman did nog 
acquire the property asa contingent rever, 
sioner to Maha Sundar. The title on whioh 
the plaintiffs haye brought their suit is 
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based on an independent purchase by Hann- 
man from the rigbtful heirs. 

Their Lordships are of opinion, that the 
view of the learned Judges on the question 
of, estoppel cannot be sustained. 

Suit No. 101 relates to three properties dalle 
ed respectively Thali Khurd, Budhwara, and 
Korianna, which were sold by Maha Sundar 
in 1854 for alleged legal necessities to the 
predecessors of the present defendants. 
The sale-deed is not forthcoming, and 
some evidence has been given of its loss 
which the High Court have accepted, and 
their Lordships are not prepared to dissent 
from their decision thaf-the defendants 
had proved the sale of 1854. Their Lord- 
ships farther agree with the learned Judges 
that legal necessity to the extent found by 
them has been established. 

In the result, therefore, their Kord hina 


“Are of opinion that in Suit No. 99 of 1906 


‘ing Mohesh Lal) to the full 


(Appeal No. 2 of 1911) the devree of the 
High Court should be reversed and that 
of the Subordinate Judge restored; and that 
in Suit No. 101 of 1906 (Appeal No. 3 of 1911) 
the decree of the High Court should be 
varied by the inolusion cf - the name of 
Mohesh Lal, and that the decree should 
be “in fayour “of the three plaintiffs (includ- 
extent of 
the properties claimed, subject to the pay- 
ment by the plaintiffs to the defendants of 
Rs. 7,500 under the terms and conditions 
set forth in the decree of the High Court. 

The appellants are entitled to their costs 
of this appeal, and of the appeal to the 
High Court in Snit No. $9, In the appeal 
to the High Court arising out of Suit No. 101, 
they will get their costs as decreed by that 
Court, 

And their Lordehipa will humbly ‘advise His 
Majesty accordingly - 

Decrees reversed § taried. 

Solicitors for the Appellants: Messrs, T. D. 
Wilson $ Co. 

Solisitors for the Respondents: 
Barrow, Rogers § Nevill, 


Mesers, 


` 


: Kabuliyat agreeing to pay the 


“question is the rate of rent payable 


CALOUTTA HIGH COURT, 
Letters Parent AprpraL No. 82 oF 1916. 
March 2, 1917. 

Present:—- Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beasheroft, 
UMESH CHANDRA ROY AND OTHERS— 

PLAINTIFFS — APPELLANTS ; 
versus 
SURENDRA CHANDRA DUTTA alias 
GEDU DUTT A—Derenpant— RESPONDEANT., 


Construction of document—Intention of parties— 
Conduct. 

Where the intention of the Parties to a document - 
cannot be determined from the terms of the docu- 
ment with absolute certainty, the conduct of the 
parties under the document during along series of 
years is a very material element for consideration. 
[p. 10, col. 2.] 

Letters Patent Appeal against the decision 
of Mr. Justice Newbould, dated the 21st 
March 1916, in Appeal from Appellate 
Decree No. 1019 of 1914, against the deeree 
of the Officiating Subordinate Judge, Pabna, 
dated the 28th January 1914, modifying 
that ofthe Munsif, Additional Court at Seraj- 
ganj, dated the 29th May 1913. 


FACTS appear from’ the following judg- 
ment of . . | 

NewB0OULD, J.—In this appeal, the only 
by 
the defendant under the Kabuliyat executed 
by his predecessor on the 3rd Assin 1290 
B..S. The plaintiffs olaim rent at the 


annual rate of Rs. 26-14-0;, the defendant ~ _ 


admits his liabiliiy at the rate of 
Rs, 22-14.0 The Court of first instance decid- 
ed in favour of the defendant and the 
lower Appellate Court decided in favour of 
the plaintiffs. The defendant has preferred 
this second appeal. 

The principal slauses of the Kabnliyat in 
this connection are as follows:— The Jama 
of the said lands after deduction of the 
remission was settled at Rs. 22-140 
according to the prevailing rates, as per 
Jamabandi of 1287 B. S. mentioned in the 
ashedule below. I have been paying the 
said Jama on promise to execute a Kabuliyat 
afterwards. Now, that a Kabuliyat has 
been demanded at the aforesaid Jama, I 
do hereby of my, own will execute this 
said Jamas 
of Rs. 22 14-0.” In the schedule here 
referred to, the area of the paddy lands 
is given and the rent of these at the rate 
of Rs. 1-4-0 per pakhi amounts to 
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Rs. 27-7-10. From this has been remitted 9 
annas 10° gundas as “remission for land 
under water” leaving a balance of Rs. 26-14 0. 
From this there has been a further 
remission as “a mark of favoar on account 
of services as pradhan” of Ra. 4-0-0 leaving 
a final balance of Rs. 22-14.0. The learned 
Subordinate Jadge has hald this as the 
~ terms of the Kabuliyat show that the remis. 
sion was given for services as pradhan ard 
as the defendant does not say that he 
does that work, he (defendant) is not 
entitled to have that remission. In my 
opinion, there is nothing in the terms of 
this Kabuliyat by which the defendant can 
. be held liable’ to pay rant at ths higher 
rate. The covenant 
rate~of Rs. 22140. There is no covenant 
that the tenant should continue to work 
as Pradhan or that he would forfeit the remis- 
sion and pay the fall rate in the event of 
his ceasing to work in that capacity or in any 
other event. I can see nothing in the Kabuliyat 
to suggest that it was the 


be payable. The words “remission as a 
mark of favour” do not indicate that it 
would only be allowed during the will of 
the landlord. 
this ‘mark of favour having been shown 
for some previous meritorious act of the 
person to whom the lease was granted. It is 
suggested that the word “Hajat” has a special’ 
` meaning implying a temporary remission at 
the option of the.landlord. The authorities 
cited do not support this contention, and it is 
contradicted by the use of the same word 
“Hajat” for the permanent remission allowed 
for the land under water. Reference has 
been made to the case of Panaollah Nushyo v. 
Nubodeep hunder Shaha (1), in which 
it was held that “a raiyat can “have no 
olaim in law ts Hajats (or ramissions) 
` which baing acts of grasa on ths_part of 
the landlord rest solely on his discretion.” 
This judgment is a very short one and it 
is impossible to say whether it does more 
. than decide that Hajats or. remissions in 
that particular sase were exceptional things 
resting sələly on the landlord's disere- 
tion, ; i 

Ib is certainly no authority for holding 
that all remissions deseribed as Hajat must 


(1) 15 W, R., 270, 


. that 
. amount of the Jama should be paid and 


‘decrees this appeal, reverse 


is to pay rent atthe _ 


intention of - 
the parties that the full amount should ever- 


It is equally consistent with © 


be diseretionary. The other case cited is 
that of Romesh Ohandra Biswas v, Ghulam 
Nabi Fatir (2). That oase, has no bearing 
on the present case as the Kabuliyat there 
referred to contains a condition that, on 
the expiry of the term, the full Jama 
without deduction of Hajats should be paid. 
The. present Jease contains no oondition 
under any circumstances the full 


there is nothing init to make the defend- 
ant liable to pay rent at a higher rate 
than that admitted by him. I accordingly 
the judgment 
and decree of the lower Appellate Court 
and restore thé jadgment. and desree of 
the Court of first instance. The respond. 
ents will pay the appellant’s costa in this 
and the lower Appellate Courts. 


De. Jadunath Kanjilal, for 
lants. - 
Babu Mohini Mohan Ohatterjee, for the 
Respondent. 


JUDGMENT.—The question in eontro- 
veray in this appeal is whether the plaintiffs 
landlords are entitled to realise rent at 
the rate of Rə. 26 14.0, as they assert, 
or at the rate of Rs, 22-14.0, as the tenant 
defendant alleges. The determination of 
this question turns upon the construction 
ofa Kabuliyat executed by the predecessor 
of the defendant on the Irth September 
1883. Ths Kabnliyat shows-that there Was a 
survey ne and a Jamanbandi was pre- 
pared in the year following. „The father of the 
defendant came into occupation of the land and 
agreed to pay rent atthe rate of Rs, 22.14 0 
according to the prevailing rates after dedua- 
tion of- the remissions mentioned, The 
‘Kabuliyat further recited that rent had been 
paid on promise that the tenant would 
execute a Kabuliyat afterwards and that 
as the document had been demanded by 
the landlords he exesnted the Kabuliyat, 
agreeing to pay the said Jama of Rs. 29-14.0 
per instalments mentioned in the schedule, 
If attention be confined -to the ‘body 
of the lease, the inference is irresistible 
that the rent fixed is Rs, 22.140: 
but as reference is made therein to “deduc. 
tion of remissions, ” we musė turn to the 
schedales appended to the document. The 


the Appel- 


(2) 29 Ind, Cas. 807; 19C. W, N. 867, 
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first of these is described as the Jamabandi 
and sets out the details of the calculation 
whereby the rent of Rs. 22-140 was 
fixed. We have first the area of the paddy 
lands and the rate at which the rent thereon 
was assessed. From this was excluded the 
remission for lands under water; this 
brought the rent to Rs. 26-140. Then 
followed a further remission as a mark of 
favour to the tenant on asconnt of his 
services aga pradhan. The amount under 
this head was Rs. 4. The ultimate figure 
thus came to Rs, 2214-0, and this was 
stated as the rent payable by the tenant 
in the body of the lease. The other schedule 
sets out the instdlments.” The rent was 
payable in four equal instalments in Ashar, 
Aswio, Pous and Chait. It is admitted 
that the tenant was a pradhan under the 
Zemindar, and the real question in controversy 
is whether. the remission granted as a 
mark of favour on assount of his services 
as apradhan was a permanent remission 
annexed to ‘the grant or whether it was a 
temporary and personal remission contingent 
upon the performanse of service as a pradhan, 
The grantee died in 1890. The Zamindar 
granted a Putni in favour of the present 
plaintiffs on some dats between 1893 and 
1902. lt is not’ disputed that ever since 
the death of fhe original tenant, rent has 
been realised from his successor-in-interest 
at the rate of Rs. 22-14.0 fora period of a 
quarter of a century. The Putnidars now 
put forward aclaim for rent at the rate of 
Rs. 26-140. They cortend that, upon a 
true construction of the document, the 
remission granted as a mark of favour on 
account of services as a pradhan was a 
temporary, and personal remission which 
'oannot be.claimed by the defendant. The 
Court of first instance decided in favour 
of the tenant. The Subordinate Judge on 
appeal decided in favour of the landlords. 
Mr. Justice Newbould has reversed that 
desision and has accepted the interpretation 
“ put by the trial Court. This divergence of 
jadicial opinion furnishes ample indication 
‘that the terms of the document are 
by no means plain and unambiguous. 
Ou behalf of the landlords, stress is laid 
_6n the fact that there are at least two 
elements mentioned in the schedule which 
are variable, namely, the prevailing rate of 
rent for paddy lands and the amount of 


remission granted in respect of the lands 
under water. On this ig founded the 
argument thatas the term ‘Hajat’ is used 
in respect as well of remission for the 
lands under water, as of the remission 
granted as a mark of favour for servise 
rendered as a pradhan, both have the 
same character and both should ba deemed 
temporary. On tbe other hand, the defendant 
laya stress on the fact that thej body of 
the document describes the rent settled as 
Rs 22-140, contains no explicit statement 
that on cessation of service as a pradhan 
the rent would become payable at Rs. 26-1+-0, 
and further sets out instalments on the 
assumption that the rent would be payable 
at Rs. 22-14-0 only. It is thus plain 
that the intention of the parties cannot be 
determined with absolute certainty. In 
such a ontingensy, -the sonduat of- the 
parties daring a long series of years is 
a very material element for consideration. 
No doubf, as Lord Halsbury stated in the 
case of North Hastern Railway v. Hastings 
(Lard) (3), -the words of a written instru- 
ment must be construed acsording to 
their batural meaning and that no amount 
of acting by the parties can alter or qualify 
words which are plain and unambigu- 
ois. Oa‘the other hand, Tindal, C.J., 
enunciated the rule in the following termg 


in the case of Doe d. Pearson v, Ries (4): . 


“Upon the general and the leading prinoi- 
ple in such cases, we are to look to the 
words cf the instrument and to the acts 
of the parties to ascertain what their in- 
tention was; if the words of the instru- 
ment be ambiguous, we may aall in aid 
the acts done under it as a clue to the 
intention of the parties.” Tindal, O. J.,ina 
later case, Ohapman v. Bluck (5), formulates 
the rule in very explicit terms: ‘There 


is no better way of seeing what they in- 


tended than seeing what they did, under 
the instrument in dispute:” See also Hulada 
Prasad v. Kalidas (6). Let us apply this 


(3) (1900) A. O. 260 at p. 263; 69 L. J. Ch. 516; 82 
L. T: 429; 186 T. L. R. 826. 

(4) (1882) 8 Ling. 178'at p. 181; 1 Moo. & Sc. 259; 1 
DL. J. C. P, 73; 131 E. B. 369. 

(E) (1838) 4 Bing. (N. c.) 187 ab p. 193; 5 Scott 515; 
l Arn. 27;7 L. J. C. P. 109; 2 Jnr. 206; 132 E. R. 760, 

(6) 24 Ind. Cas, 899; 200. L. J. 312; 42 0, 536; 19 
0, W. N. 542, : 
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principle to the case ‘before us, The 


` original tenant died in 1690. We are not 


told: whether the estate was still in the 
hands of the Zemindar at the time or 
whether the Putni had been granted. If the 
estate was still in the bands of the Zomindar 
and he-sontinned for 4some years to realise* 


` rent from the’ successor-in interest of the 


original tenant at tbe rate of Rs. 22.14.0, 
his sonductfurnisbes „strong evidence of 
his intention when the tenancy was created, 
- On the otber hand, if the Putni came into 


« existence just abont the time when the 


original tenant died; we have the fact 
that the Putnidars, now plaintiffs, have 
‘pot claimed rent at the rate-of Rs, 26 14.0 
from the defendant during the period of 
a quarter of a century. We think that in 
these circumstances, we may reasonably 
hold that the true interpretation of the 
document is what the parties have placed- 
upon it during a long series of years, 
That construction, undoubtedly, does not 
favour the olatm of the plaintiffs. i 

The result is ‘that the decree made by 
Mr, Justice Newbould is affirmed arid this 
appeal dismissed with costs. 

Wa express no opinion upon the qies- 


tion; which may hereafter arise, as to. 


the .right of the landlord to claim additional 
rent in respect of the land, wherefrom 
the water may haye receded since the grant 
of the lease, i 

Appeal dismissed. 


MADRAS, HIGH COURT. 
Civin Revision Petition No. 256 or 1918. 
“ 3 August 23, 1918. 
. Preseni:—Justics Sir William Ayling, Kr, 
and Mr. Justica Krishnan. 
PARAMASWAMI AYYANGAR— 
ERD CLAIMANT, FATHER OF THE DECEASED 
PLAINTIF¥—PATITIONER 
nE versus - 
ALAMU. NACHIAR AMMAL, Minor, 
REPRESENTED BY HER NATURAL UNCLE \ 
VENKATACHARIAR AND ANOTHER— 
Ist Ch.1MANT, WILOW OF THE DECEASED | 
PLAINTIFRE—— RESPONDENT, 


Madras Estates Land Act {I Mad, of 1908), ss. 192, 205 
~ Proceeding’, meaning of--Civil Procedure Code (Act 


| 


V of 1908), ss. 2 (11), 115, O, XXII, r, 5—Interlocutory 
orders of Revenue Courts—Revision—High Court, 
jurisdiction of—Board of Revenue, whether has con- 
current jurisdiction—Rent suit in Revenue Vourt— 
Death of party— Legal representative, rival claims as to 
—Enquiry by Court, whether necessary. 

Section 115, Civil Procedure Code, applies to 
proceedings ina Revenue Court under the Madras 
Estates Land Act. [p. 12, col. 2; p. 14, col. 2.] 

Petitions*to revise interlocutory orders passed by 
Revenue Courts in suits from which no appeal lies 
against the final decree should be preferred to the 
High wa and not to the Board of Revenue. [p. 14, 
col. 2, 

Where, on the death of a party to a suit or 
proceeding in a Revenue Court, rival claims are 
preferred for being impleaded as the legal represen- 
tative of the deceased, it is the duty of the Court 
to enquire into the matter and determine who ig 
the proper representative. [p. 13, col 2.] 


Ram Dayal v. Ramadhin, 12 A. 198: A.W, NM 
(1890) 59; 6 Ind. Dec. (N. s.) 875, distinguished. 


Ina suit for.rent the legal representative of a 
deceased plaintiff is the person in whom the right 
to collect the arrears of rent is vested, and not 
necessarily the person who is entitled to be the 
landholder after the plaintiff's death, [p. 13, col, 2; 
p- 15, col. 2.] . Í 

Per Ayling, J-—Section 205 of the Madras Estates 
Land Actrelates not to incidental orders in suits, 
the final decree in which is appealable, but to such 
proceedings as are specified in part B of the 
Schedule to the Act as those in which no appeal 
lies. It is not and cannot he intended to affect 
the revisional powers of the High Court in suits 
which are made appealable to the District Court, 
[p. 12, col. 2.) 

The words “‘shallbe determined” in Order KAJI, 
rule 5, are imperative and presuppose an enquiry 


in which every claimant is entitled to adduce evi- - 


dence to support his claim. [p 18, col 2] 

Per Krishnan, J.—The word ‘proceeding’ in section 
205 of the Madras Estates Land Act refers to the 
whole proceeding and not to a part of it, or in 
other words, ina rent suit tothe whole suit itself 
and not to any interlocutory orders init. There ig 
nothing in section 205, which expressly excludes the 
applicability of section 115, Civil Procedure Code, 
[p. 14, cols. 1 & 2.] 


The expression ‘legal representative,’ as defined in 
foction 2 (11), Civil Procedure Code, means @ person 
who iwlaw represents the estate of the deceased 
person, aud he need not necessarily be the beneficial 
owner of that estate. [p. 16, col. 2.) 

Petition under sestion 115 of Act V of 
1908 and section 107 of the Government of 
India Act; 1915, praying the High Court to 
revise the order of the Court of the Deputy 
Collector on special duty, Madura District, 
dated the 19th January . 1918, in Original 
Suit No. 702 of 1917. $ 

FAOTS appear from the judgment, 

_ Mr. M. Patanjali Sastri, for the Respondent, 
took the preliminary objection that the 
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High Court bad no jurisdiction to interfere 
in revision, under sestion 115, Civil 
Procedure Code, with interlooutory orders 
of Revenue Courts. \ It is only the Revenue 
Board which is ths revisional authority. 
Vide the unreported decision of Seshagiri 
Aiyar, J., in Civil Revision Petition No. 945 
of 1916. Under the Madras Estates Land 
Aot revisional jurisdiction is provided for 
in section 205, and asthe Actis a self. 
contained one, the revisional jurisdiotién 
conferred on the High Court under section 
115, Civil Procedure Code, should be 
deemed to have been excepted as heing 
inconsistent with it. See also Ram Dayal 
y. Ramadhin (1). In any” event, even assum- 
ing that the High- Court has co-ordinate 
jurisdiction with the Board of Revenue, 
the High Court should, in the~exercise of 
its discretion, decline to interfere and leave 
the matter tothe Revenue Board. 

On the merits, this is not a ft case for 
revision under sestion 115, Civil Prosedure 
Code. The District Collector has already passed 
an order under section 3 (5) of Act I of 1998 
declaring that the lst respondent is the land- 
holder in succession to the deceased plaint- 
if. That order concludes the point and 
ig biuding on the Deputy Collector in the 
rent suit. 

Mr. K. Srinivasa Iyengar (with him Mr. 
K. V. Krishnasawmy Adyar), for the Appel- 
lant.—Sestion 2 5 of the Madras Estates 
Land Act does not exclude the applica- 
bility of section 115, Civil Procedure Code. 
The former section does not apply to inter- 
locutory orders in rent suits under the Act, 
the final decree in which is appealable, 
Under section 192 of the Act, section 115, 
Civil Procedure Code, applies to- rent 
suits. Against the order of the Deputy 
Collector declining to enquire into the ques- 
tion as to whois the legal representative 
of the deceased plaintiff, no appeal lies 
and it is only the High Court that can interfere 
in cage of a manifest failure.by the lower 
Court to éxercise a jurisdiction vested in 
it by law. The languege of Order XXII, 
rule. 5, is directory and every claimant 
under itis entitled to addnce evidence in 
support of his claim. The expediency of 

“avoiding a ° lengthy' enquiry into thes, 
+ preliminary matters should not be alloweg 

q) 12 A. 198; A. W. N. (1899) 59; 6 Ind, Dec. 

GQ 5) 875. 


to preyail over the legal rights 
parties. Civil Revision Petition No. 945 
-of 1916 is” not correctly decided and 
Ram Dayal v. Ramadhin (1)- is a ruling 
under the North Western Provinces Rent 
Act, in a case fromthe desision in which 
there was no appeal to the Civil Courts. 

The order of the Distrist Collector 
deslaring Ist respondent to be the deceased 
plaintiff's legal~representative has nothing 
to do with the enquiry under Order XXII, 
rule 5. The 
relied on it as the basis of his own 
order. The question in the present claim 
is, not who is entitled to succeed 
deceased plaintiff as land-holder, but who 
is entitled to collect, thé rent which is 
part of the deceased’s estate. The legal 
representative need not nesessarily be the 
beneficial owner of the estate., 

JUDGMENT. 

Aruna, J.—This is an applisation 

revise an order of -the 


of the 


to 
Special Deputy 


Collector, Madura District, in the matter. 


of bringing on record the legal repre- 
sentatives of the deceased plaintiff in certain 
suits under section 77 of the Madras . Estates 
Land Ast pending in his Court. 

The preliminary objection, is taken that 


_ this, Court has no power of interference 


in revision in ’ such cases. Reliance is 
placed on section 205 of the Madras 
Estates Land Act. In my opinion this 
section relates, not to incidental orders 
in suits, the final desree in which is 
appealable, but to such proceedings as are 
specified in part B of the Schedule to the 
Act, as those in 
(Nos. 12—20). 
intended to affect the revisional powers of 
this Court, in suits which are made 
appealable to the District Court and this 
Court under Part A of the Schedule. Sestion 
115, Civil Procedure Code, is one of the 
sections made applicable to suits under 
‚the Madras Estates Land Act by section 
192 of the latter. No appeal fies against 
the Deputy Collestor’s order sought to be 
revised: and if, as is urged on~plaintifi’s 
behalf, the Deputy Collestor has failed to 
exercise a jurisdiction vested in him by law, 
this wonld-seem to be a fit case for interfer- 
ence in revision. 

Reference was made to a recent unreported 
decision of Mr, Justice Seshagiri Aiyar (Civil 


` 


Daputy Collector has not - 


to the- 


r 


whieh no appeal lies. 
It is not, and cannot be, ' 
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Revision Petition Nc, 945 of 1915}. I have 
considered this but in the view I take of 
section 205, I regret to find myself unable to 
follow it. 

It has, “therefore, to be determined 
whether the Deputy Collector has declined 
to exercise the jurisdiction vested in him 
by law. The dispute lay batween the 
widow of the deseased plaintiff on the 
one hand claiming as his natural heir and 
his father and brothers claiming under Willa, 
the validity of which was challenged by the 
. widow. The claim of the brothers was 
dropped as the Will they set up did not 
cover the present matter, so that only 
that of the father remains, The Deputy 
Collector held that, as tha validity of the 
Will. was a very contentious matter, it 
might be left for settlement in another 
Court and without taking evidence dismissed 
the claim of the father and added the 
widow as legal representative of the deceased. 
The question is, whether this was a compliance 
with Order XXII, rule 5, which eays:— 

“Where,a question arises asto whether 


any person is or is not the legal representative . 


of a deceased plaintiff or a deceased defendant, 
such question shall be determined by the 
Court,” 

For respondent much reliance is placed 
on an order of the District Collector passed 
under section 3 (5), Madras Estates Land 
Act, subsequent to the institution of the suit 
recognising the widow as landholder in 
succession to the deceased plaintiff. This 
order . is referred to by the Deputy Collector, 
but the latter makes it quite clear that he 
does not rely on it as the basis of his own 
erder. 

Respondent’s Vakil sontends that it 
should have been treated by the Deputy 
Collestor as conclusive of the point for 
determination under Order XXII, rule 5, and 
that even if not, a‘ reference to it is 
` sufficient compliance with the provisions 
of the rule. [ do not think either conre 
tention is sound. The Collestor’s order 
(subject to determination by a Civil Court) 
is conclusive as to whois entitled to take 
subsequent proceedings under the Act, and 
probably also, in a case of succession like 
the present one, as to proceedings instituted 
between the death of the last holder and 
the passing of the order. But we are 
concerned here simply with the question 





of who is entitled to continue proceedings 
which were legally instituted by the last 
holder—in other words, who should represent 
his estate for the purpose of the suit. 
This person will not necessarily be the 
same person as is entitled to succeed to 
his rights as leandholder after his death. 
As laid down by Seshagiri Aiyar, J., in 
Sundaram Iyer v. Kulathu Ayer (2), a 
person can sue to recover rent whioh 
has acerued due to him as a land-holder, 
although his estate as such may baye 
terminated.. The right to recover arrears 
of rent is a part of the estate of the 
deceased (in the personal sense not in the 
sense of the definition in section 3 of the 
Madras Estates Land Aot) and is devisable 
by -WilJ; such a devise. could not possibly 
be defeated by an order of the Collestor 
deciding who should sucseed to the position 
ofJand-holder after his death. 

The Collestor’s order is, therefore, not only 
not conclusive on the point, but bas no 
bearing on it and cannot bs the basis of 
an order of the Court under Order XXII, 
rule 5, or obviate the necessity for an enquiry 
thereunder. 

The words of the rule are imperative, 

“ghall be determined”, and I think this 
presupposes an enquiry in whioh any 
claimant shall be entitled to adduce evidence 
to support his claim. No suoh enquiry 
has been held here I am fully alive to the 
prastical objections to compelling a Court 
to conduct a long and complicated enquiry 
asa preliminary toa snit which may be of 
little value and importance, and which will 
not preclude. further litigation on the very 
same question. But that is the law, and it 
must be followed. 

I would, therefore, set aside the order of 
the Deputy Collector and direst him to 
enquire and determine who is entitled to be 
brought on record as legal representative of 
the deceased plaintiff. Uosts to ba provided 
for in the final decree, 

K.tsunan, J.—We have first to deal with 
the preliminary objection taken by the re- 
spondent’s Vakil that asthe order sought 
to be revised is that of a Revenue Court 
no revision lies to the High Court and 
that if any revision lies at all, it is to 
the Board of Revenue or to the District Col- 


(2: 31 Tnd, Cas. Si; 2L W. 867; 18 M. L. T. 316; 
29 M. L. J. 506; (1915) M. W, N. 731; 39 M 4018, 
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lector underysection 205 of the Estates Land 
Ast. z 

It may be sonceded* that sectién 115, 
Civil Procedure Code, does not of its 
own force apply to the proceedings of a 
Revenue Court. The- Civil Procedure 
Code is applicable only to Courts of civil 
jurisdiction—see the preamble to the Code— 
and section 3, which enumerates the Courts 
which are subordinate to the High Court 
‘and over which the High Court is empower- 
ed by section 115 to exercise revisional 
jurisdiction, dées not refer ‘to Revenue Courts, 
Nevertheless sectiqn 192 of the Estates Land 
Act has made section 115 applicable to. pro- 
_oeedings in Revenue Courts, That section 
says: “Subject to the other provisions of 
this Act and subject to the following 
‘modifications and additions, the provisions 
` off the Code of Civil Procedure shall apply 
to all suits, appeals and other proceedings 
under this Act so far as they are not 
inconsistent therewith.” Section 622 of the 
old Code, corresponding to sestion 115 of 
the new Code, is not one of the excepted 
sections mentioned in the latter part of 
section 192, Section 115, Civil Procedure 
Code, would, ‘therefore, seem to apply to 


refers to the whole proceeding and “not 
to a part of it, 
rent suit, to the whole suit itself and not 
to any interlosutory orders in it. If this 
is correct, as an appeal lies from the 
Revenue Officer’s decision in the suit, section 
205 will not apply to prossedings:in rent 
suits and section 115, Civil Procedure Code, 
stands unaffected. . 

It is argued that this is giving too 
restrioted a meaning to the term “‘proceed- . 
ing” and that we should hold that it 
is not less extensive in scope than 
word ‘ease’ in section 115, Civil Prosedure 
Code. The two words are not analogous 
and sre used in different connections, but 
even if we assume that what took place 
before the Deputy Collector in the present 
case can be treated as "a proceeding” by 
itself, the result, so far as the applicability . 
of section 115, Civil Procedure Code, is 
concerned, seems to be the same. It will 
only make seation 205 also applicable, and 
we have then a ‘case of concurrent juris- 
distion both in the High Court under 
section 115, Civil Procedure Code, and 
in the Revenue Authorities under section 
205 of the Madras Estates + Land Acet. 


proceedings in a Revenue Court under the “There is nothing in section 205 which 


Estates Land Act, 


expressly excludes the applicability of section 


It is, however, argued for the Ist respondent i15 and, as thé latter section is expressly 


that section 205 of that Act properly: 
applies and, as that section spesifically 
provides for the revision of orders like 
the present one, the jurisdiction of the 
‘High Court under section 115, Civil 
Procedure Code, should be held to be exolud- 
ed asi being inconsistent with it, or at 
any rate in the exercise of our discretion 
under that section, we should refuse to 
interfere. In considering this argument we 
have firat to: decide whether section 205 
can jbe-applied at all, That section speaks 
of “any proceeding before a Revenue Official 
from whose decision no appeal lies.” The 
question whether section 205 applies 
to orders in a rent suit deperds upon the 
meaning we attach to the word “proceeding” 

dn it. To avoid the serious anomaly of 
a conflict of decision in the same matter 
that may otherwise result from the Revenue 
Authorities revising orders passed in rent 
suits in which the appeal lies from the 
final decree, to, the Civil Courts, 1 think we 
may well hold that the word “proceeding” 


` 


made applicable to the Revenue Courts by ` 
sestion 192, we cannot treat it as impliedly 
abrogated by section 205 when there is 
-nothing strictly inconsistent between the two 
sections, ros 

The next question 
view that the Revenue 
co-ordinate jurisdiction with the 
Court in the matter, we should not, in the 
“exercise of our discretion, leave it to them 
to “revise the order in question. I do not 
think so. To avoid the anomaly pointed 
out above, it is certainly more sonvenient 
and proper that this Court should exercise 
its jurisdiction in the matter. If a party 
has already selected his remedy by applying 
to the Revenue Authorities under section 
205, it may be a question whether inter- 
ference under section 115, Civil Procedure 
Code, should not be refused but sush a 
difficulty does not arise here. 

The first respondent’s Vakil relied on 
the rulings in Civil Revision Petition No. 945 
of 1916 unreported and in Ram Dayal v. 


Authorities have 


or, in other words, ina . 


the . 


High ~ 


x 


is whether, in the ~ 
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Ramadhin (1) m support of-his argument. 
In the former oaee which is a ruling of 
a single Judge of this Court, the learned 
Judge says, “the learned Vakil for the 
petitioner has not been able to point to` 
any section under which he can ask the 
High Court to revise the proceedings of ` 
a Revenue Court.” His attention was not 
drawn to section 192 of the Hstates Land 
Act and his ruling, therefore,. loses its 
authority. 

The case in Ram Dayal y. Ramadhin (1) 
arose under the North Western Provinces 
Rent Act, XII of 1831, which though similar 
in some aspects to the Act in this Presi- 
dency differs matérially on the. very point 
we have to consider here. The ruling was 
given in a resent case from which there 
was mo appeal ‘to the Civil Courts under 
section 189 of Ack XII of 1881, the amount 
claimed being less than Rs. 100. Farther- 
more, that Act has expressly excepted 
cases in which appeals lie to the Civil 
Courts from thé” decisions of the Revenue 
Officers under section 189 from ‘the scope 
of sestion 189 which gives the revisional 
power to the Board. The ruling, there- 
fore, cannot be treated as in point here. 

I, therefore, sgree with my learned brother 
that the preliminary objestion fails. The 
next point is whether on the merits this 
is a fit oase for our interference in revision. 
On that point‘also I agree with my learned 
brother because, when the Deputy Collector 
refused to consider the petitioner’s claim 
based on his alleged Will and referred 
him to a snit to establish its validity, he 
acted with material irregularity in the 
exercise of his jurisdiction, The order said 
to have bean passed by the Collestor in 
favour of the 1st respondent under sestion 3, 
clause 5 of the Estates Land Ast, declar- 
ing her to be the landhclder in succession 
to the deceased plaintiff, on which much 
reliance was placed by the Ist respondent 
before us, was, not rélied on by the Deputy 
Collector as the basis of his order. That 
order itself is not before us and we can, 
therefore, hardly decide the exact effect of it 
regarding the arrears of rent sued for in this 
Rent Suit No. 702 of 1917. Prima facie the 
proper legal representative of the deceased 
plaintiff in the suit is the man to whom the 
ownership of the rent has passed on plaintiff’s 
death, and the petitioner alleges that he 


is that person who has become the owner 
under tte Will. It may be thst, if the 
right to continue the suif in the Revenue 
Court has passed to the respondent under 
the order of the Collector under section 3, 
clause 5, she will be the proper legal repre- 
sentative irrespective of the question’ of the 


h ownership ofthe amount sued for; just as the 


holder of a succession certificate for a parti- 
cular debt will be ina suit for that debt. The 
rights of the beneficial owner will ‘not be 
defeated as he could sue the person added 
as the legal representative, and recover 
from him, The legal representative, as 
defined in the Code; section 2, clause 11, 
means a person “who in law represents the 
estate of a deceased person; so he need 
not necessarily be the beneficial owner of 
that’ estate. But even if that be so, the 
order of the Collector not being before us, 
it is not possible to say whether it refers to 
the arrears of rent sued for and confers 
on the respondent the exclusive right to 
continue the suit or not. Unless the de- 
claration by the Colleator is given retrose . 
pective effect, it can scarcely affect the 
arrears of rent which had already acerued 
and had been sued for; and there is no 
reason fo suppose that such effect should 
be given to it. If the Oollestcr’s order 
is to take effect only from its date, peti- 
tioner will be the laudholder qua the tent 
sued for, under section 3, clause 5, if his 
claim to collect it under the Will is 
established. See Sundaram Iyer v, Kulathu 
Aiyer (2). In that case it was held that 
‘a person to whom arrears of fent were 
due was a landholder though his estate 
had terminated. If he is such a land. 
holder, petitioner will be the proper person 
to continue the suif under the Estates 
Land Actin the Revenue Court. I, there- 
fore, agree that the order of the Collector 
under section 3, clause 5, is not shown 
to affect the question who the proper legal 
representative of the deceased plaintiff ig. 
and for the purpose of deciding it, it seems 
necessary that the genniceness and the 
validity of the petitioner’s Will should be 
enquired into. I, therefore, agree in~ the 
order proposed by my learned brother. 
M. C.P. . 
Appeal allowed, 
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CALCUTTA HIGH COURT, 
- Letrers Parent Appears Nos, 2 AND 3 
or 1917. 
April 29, 1918. 
Present :—Justice Sir John Woodroffe, KT., 
Justice Sir Charles Chitty, KT., and Justice 
: “Sir Syed Shamsnl Huda, Kr. 
Tae CHAIRMAN or rae COMMISSIONERS 
or NAVADWIP MUNICIPALITY— 
Deranpant—APpPELLant IN No, 2 or 1917 
AND Responpent IN No, 30r 1917 
: VETSUS 
GOUR CHANDRA GOSWAMI AND OTAERS 
me PLAINTIFES— RESPONDENTS IN No. 2 or 1917 
AND APPELLANTS IN No. 3 or 1917. 

Bengal Municipal Act (III B. O. of 1884), s. 321~ 
“Dwelling house,” meaning of—Thakur bari where 
pilgrims are allowed to stay, whether dwelling house. | 

A Municipal holding, consisting of a thakur bari 
where pilgrims are allowed to stop for ‘short 
periods during festival times as a matter of charity, 
their object being not the performance of all pur- 
poses of life there, but the performance of religious 
ceremonies or visits, is not a “dwelling house” nor can 
it be said to contain a “dwelling -house”, so as to be 

~ assessable under section 321 of the Bengal Municipal 
Act, even though the pilgrims receive food, and sleep 
“there and seek relief in a privy during their stay. 
[p. 16, col. 2; p. 17, col. 1) - ; 
Appeals against the decrees of Mr. Justice 

D. Chatterjee and Mr. Justice Walmsley, 
dated the 23rd of February 1917, affirming 
those of the District Judge, Nadia, dated the 


lith of May 1914. . 

FACTS appear from the following judg- 
ment of 55 

D, OBATTERJER, J.— We sent down two issues 
for finding to the Court below, (1) whether 
the bouse intended for the residence of the 
Shebaits is in holding No. 754 and whether 
it is used as their residence by the Shebaits? 

(2) What is the extent to which the pre- 
mises (No. 754) are used by pilgrims? 


On the first point the learned Judge has 
found thatthe house in question is not in 
No. 754 and the Shebaite do not reside 
in the same. We accept this finding. On 
the second point the learned Judge, has 
found that pilgrims remain there for up to 
three days atatime during festivals, and 
receive prosad fromthe Thakur Bari and 
usa the privy in the house of the Shebaits 
and there is no evidence as to what action 
the Municipality has to take for the purpose 
of conservancy within the holding. 


It is contended by the learned Vakil for 
the appellant that upon these findings we 


ought to infer as a matter of law that the 
holding contains a dwelling house. . 
In the case of Riley v. Read (1), Chief 
Baron Kelly said, “to dwell isto live for 
all purposes of life.” That was the case of 
a house which was partly used as a club 
from morning to half past ten in the 
night and partly-as a auctioneers’ sale room 
by day. No one slept there in the night, 


_It was held that it was notan- inhabited 


dwelling house liable to duty under 14°& 
15 Vist. O. 35, In another place .in the 
same judgment the learned Chief Baron 
said, “dwelling, which is equivalent to re-- 
siding or living day and night.” This 
case was followed in the case of 
Radha Gobinda v, Nabadwip Chandra Pal 
(2). There a house, which was used as a 
place of business and contained a sow-shed 
and sook-shed and in which the owner who 
had a residence elsewhere resided when he 
was insane, was held to be not his dwelling 
house and not assessable under section 321, 
If this case is good law, it is against the 
contention of the appellant. In the present 
case the guests and pilgrima do not live 
in the house for all purposes of life. They 
find_shelter there if they do not find shelter 
elsewhere and remain there up to three 
days only ~at festival times. No one of 
them can call this his dwelling house, 
even during their stay there they do not 
live there for all purposes of life, 
They do not cook their food there, they 
stop there during festival times; there is 
no evidence that.these covera very large 
fraction of the year. The learned Judge 
referred to a calendar containing 4 pages 
of Vaisnab festivals. We have not got 
that calendar before us, but the learned 
Vakil for the respondent shews us a 
calendar containing a list of much shorter 
length and mentioning three festivals only 
which are the special festivals of Navadwip. 
So that there is no snffisient material for 
finding that the occupation continues 
through a great_part of the year. They 
may be said to stop there, to lodge there, 
to sojourn there, but not to dwell in the 
usual sense of the term. The house ban- 
not be called% lodging house as no hire is 
paid, it cannot be called a hotel for no 
food is sold. It is a Thakur Bari where 

(1) (1879) 4 Ex. D. 100; 48 L. J. Ex, 437; 27 W. R. 
414, 

(2) 81 Ind, Cas, 10;190 W.N. 1027, 
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pilgrims are allowed to stop for short 
periods as a matter of charity from the 
endowment, Their object is not the per- 
formance of ‘all purposes of life but the 
performance of religious ceremonies or visits. 
The Munisipality has not shewn what „it 
does for the purposes’ of sonservancy in 
the holding. Nor can it be said that it 
isa dwelling house because it can be used 
as a dwelling house. By the termd of the 
endowment only certain persons under certain 
circumstances can stop there for a limited 
period: Anybody and everybody cannot 
stop there at any time. An apt illustration 
may be found in the shrines at Baidyanath 
and Tarakeshwar, Pilgrims go there and 
many of them give Dhurna in the verandah 
of the Baidyanath temple and the Nat 
Mandir of Tarakeshwar for days together 
stopping there and sleeping there and re. 
geiving some Prosad at times. 1 cannot 
conceive these places being called dwelling 
houses, - 


Under all these circumstances I am 
unable to Say that holding No. 754 is a 
dwelling house or contains a dwelling’ 


house and“ agree with the lower Appellate 
Gourt in this matter. 

There is 4 cross-appeal that on the 
findinga of- the learned Judge the holding 
should have been held completely exempted 
as a place exclusively devoted to public 
worship. 
however, held that this is not so and no 
case is made ont for upsetting that view. 

I would, therefore, dismiss both the 
appeal and thé cross-appeal with costs. 

The decree will be passed under seo- 
tion 98, clause 2 of the Civil Prosedure 
Code. 

WaALMBLET, J.—I agree with my learned 
brother that the plaintiffs’ oross. #pbbal must 
be dismissed. ~ 

-With regard to the Ghatiaants appeal 
the question is whether the holding (No, 754) 
is one containing a dwelling house. 

The word dwelling honseis not defined in 
thé Munisipal Act. For its meaning I hava 
consulted Marray’s Oxford ' Distionary, 
where the word is defined as “a house 
occupied as a placa of residence as dis- 
tinguished from a house of business, wara- 
house, office, et cetera.” Unfortunately this 
definition does not serve toexplain what are 
the essential . ingredients, for the words 


The lower Appellate Court has,” 


plasa of razidea33 ‘present 
difficultias, 

In tha couraa of argumant it hag been 
suggested to us that identity of person 
is a necessary feature in the act of dwel- 
ling, that an animus revertendt on the part 
of the occupant is another characteristic, 
that a dwelling house must be the resi- 
dence of particular persons, that the con- 
ditions of ossupation must ba such as to 
admit of family life within the walls, and 
that the idea of permanent occupation is 
esssntial. Reference has also been made 
to the intentions of the founder of the 
Thakur Bari, to the fact that the shelter 


very similar 


afforded to pilgrims is gratuitous, that they 


receive food free 4nd so on. 

These last points may be dismissed at ~ 
once, I think, In considering . whether a 
holding within Municipal: limits contains p 
dwelling house or not, it is not relevant 
to enguira how it same into being, and 
whether it is conducted for profitor asa 
work of sharity. We must, I think, leava 
such matters on one side and ask .simply 
whether “the holding contains a dwelling 
house. 

With regard to the other suggestions 
already mentioned above as the essential 
ingredients of. a dwelling house, I fail to 
see why identity of person among the 
occupants is a necessary feature, With a 
possessive pronoun prefixed to the words, 
‘my’ or ‘his’ or ‘your,’ the ideas of identi- 
ty of person and animus revertendi are 
at once imported but they come from the 
possessive word and not from the funda- 
mental idea of what constitutes a dwell- 
ing house. If the Act had said that a rate- 
payer who was liable for a holding tax 
on his holding must also pay latrine tax 
if the holding contained his dwelling house 
the position would be entirely different, 
but the Act speaks only of liability in 
respect of holdings containing dwelling 
houses. > 

The same considerations seem to me to 
dispose of the idea that a dwelling house 
must be capable of being described as some 
particular persons’ dwelling house. 

The suggestion that the dwelling (in 
the sense of occupation, not the material 
structure) must be such as to make family 
life possible, or such that man and wife 
may live together, is, I think, met by the 
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contrast which is set” out in the Oxford 
Dictionary. The degree of residence that 
constitutes a dwelling house is to be measured 
by odmparison with buildings of another 
character, If the question is looked ‘at 
from this point of view I do not think 
it can be held that a house is nota dwell- 
ing house unless the conditions of occu. 
pation admit of husband and wife living 
together, 

Referənse has been made in support of 
these suggestions to some English cases, 
but those cases are for the most part under 
the Acts relating to'the Franchise on the 
Inhabited House Duty. Apart from this 
fast, there is the graver objection based 
on difference of habits: ‘in England, the 
question whether a house is used for 
dwelling purpose may generally be answer- 
ed by a further question, does it contain 
a bedstead with mattress, blankets and 
pillows P 

For the purposes of the present case it 
seems to me that we have to consider 
whether tbe rooms of the Thakur Bari, 
other than the one set apart for the deity, 
are opcupied by human beings; and so fre- 
quently throughout the year as to negative 
the theory that such oscupation ‘is merely 
casual and temporary, that is, not from 
the: point of view of the various batches 
of pilgrims but of those who own the 
premises; and whether the occupation by 
these changing batches of pilgrims is of such 
a character that during the period of their 
occupation they eat and drink and of 
necessity discharge other bodily funstions, 

-Now itis admitted that pilgrims do usé 
the rooms mentioned. The number of days 
throughout the year on which pilgrims use 
them is not determined, and there is no 
clear evidence as to the number of high 
festivals celebrated each year at Nabad- 
wip, but it is not 
religious motives call adherents of Baishnab- 
ism to Nabadwip atall times of the year, 
although the members may be many or fewer 
at one season than-another. If the place 
attracted pilgrims only in the few weeks 
of Magh and Falgun within which the 
calender shown to us mentions festivals/as 
specially celebrated at Nabadwip, this dedi- 
cation, world have little meaning and the 
Puri Lodging House Act would not be in 


force. p 


seriously denied that ` 


Then do the pilgrims take their food 
there? It has been suggested that they 
spend their time in a state of ecstasy with 
no craving for human food, and the work- 
ing of the body in suspense, but the learn- 
ed Judge has found on remand that pil- 
grims do receive food there, and do seek 
relief in a privy. 

I lay, some stress on this last point be- 
cause if takes us to the equitable prin- 
ciple that underlies the imposition of 
liability under Chapter A, and ib makes no 
difference whether the privy to which re- 
course is had is one within or without the 
holding. 

For the reasons which I have tried to 
set out I am compelled‘to disagree with 
my learned brother and to hold that the 
decision of the lower Appellate Court should 
be reversed, and holding No. 754 declared, 
liable to latrine tax. 


Babu Mohendra Nath Roy (with him Babu 
Debendranath ` Bagchi), on behalf of the 
Appellant.—The only question is, whether 
these premises oan be called a dwel” 
ling house apartfrom the question of odnser- 
vancy. It is not at all important to ‘see 
as to whether the Municipality does some- 
thing with regard to the sonservanoy, of 
the house. I request your Lordships to 
banish from your mind any other idea. 


_ [Wooprorrs, J.—The short point is, whether 
you do anything in the premises for which 
you are liable to pay tax]. 

[Curty, J.— The question is whether there 
is a dwelling house in the premises and 
whether you have made conservancy arrange- 
ments for it, Most dwelling houses make 
provision for the relief of nature and hence 
where there is no conservancy arrangement 
that “cannot be called a dwelling house.) 

A dwelling house may not contain a 
privy. Definition of the word “dwelling 
house” as laid down in Act 111 of 1899 
(CalonttalMunisipal Act), sestion 3, referred 
to. Mr, Justice Walmsley referred to Oxford 
Dietionary for the definition of this 
word. There the definition is: “A house 
occupied as a place of residence as, dis- 
tinguished from a house of business, ware- 
house, office, etc.” In this holding in dispute 
one room is: ossupied by the deity 
and bhe other 7 or 8 rooms are used by 
pilgrims. Hense it is a dwelling house and 
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liable to be agsessed. If this house were 
oconpied as a place of publio worship ex- 
alusively then it would have been exempted 
from assessment, but the findings are other. 
wise, viz, that only one room is occupied 
by-a deity and all the remaining rooms 
are used by pilgrims on the oscasion of 
festivals, eto. In the Century Dictionary 
“dwelling hoase” is defined as a house osou- 
pied or intended to be occupied as a resi- 
dence. The oase reported as Riley v. Read 
(1), referred to by Mr. Justice. D. Chatterjee, 
does not help my friend. 

A guest-honse would also be a dwelling 
house and thus be leviable with duty. A 
house -whioh in order to be a dwelling 
house reqaires persons to live thers day 
and -night does not necessarily require the 
same identical men, but different men may 
live there from time to time and at some 
intervals also and still ib would be a dwell-. 
ing house, There are a large number of 
houses where pilgrims live but which have 
got no latrines attached to them. When 
‘Statutes use the word “dwelling house” with. 
ont defining it, difficulties do arise. In the 
. above-mentioned houses pilgrims live for 
days and nights together. There is the 
other case referred to by Mr. Justice D, 
Chatterjee, reported as Radha Gobinda 
v. Nabadwip Ohandra Pal (2), where under 
section 821 of the Bengal Municipal Act 
a holding which was used as a place of 
business but where there was a sow-shed 
attached and where the owner happened 
to live during his, period of insanity was 
not called a dwelling house. But that case 
is not to the point. In a more recent case 
under the English Act in order to constitute 
a dwelling house somebody must live 
there at night [Smith v. Dauney (3)]. 
There it was laid down that if the house 
is simply intended for dwelling purposes 
and not actually dwelt in for all the 
seasons of the year or by the same olass of 
human beings,-if is still a dwelling house 
and assessable. It is an extraordinary thing 
"to say that in order to’ constitute a dwell- 
ing house all possible acts capable of being 
performed by human beings are to be per- 
formed there. It is going tod far, Hence- 
the dwelling house is assessable under seo- 
tion 321, 

(3) (1904) 2 K, B. 186; 73 L 


. J. K, B. 646; 90 L, T, 
760; 53 W, R. 54; 20 T, 4 


Rr. 444, 


Dr. Dwarkanath Mitter (with him Babu 
Amulya Kumar Bhattacharjee),for the Respon- 
dents.—On the finding of both the Courts 
below the place is purely used for the pur- 
pose of pablic worship and as such is 
liable to be exempted from assessment, A 
place where there is a fixed deity and 
where pilgrims “ome and reside ossasion- 
ally during festivals cannot be called a 
dwelling house and as such cannot be 
liable to assessment. If the persons had 
_been living there for any other purpose be~ 
sides- the Sheba (worship) of the god, 
then it might be called a dwelling house. 
The Municipal Act makes a distinction be- 
tween a dwelling* house and a place of 
publio worship, It would be putting a wide 
sonstruction on section 98 of the Bengal 


=— 


Municipal Act if sach plases where people go 7 


for the purpose of worship and acquiring 
Dharma and where they temporarily re- 
side for this purpose were to be regarded as 
dwelling houses, 

JUDGMENT. 

Wocpzorre, J.—I deal” firstly with Appeal 
No. 2 in regard to which it is mot 
necessary to define the meaning of the term 
“dwelling house.” It is sufficient to decide 
on the facts placed before us (and on this 
I am of the same opinion as Mr. Justice 
Chatterjee) that holding No. 754 is not 
a dwelling house or contains a dwelling 
house. ` 

This ‘appeal 
costs. 2 

With regard to Appeal No. 3 the lower 
Appellate Court held that holding No, 754 
was not a place exclusively ased for publio 
worship. Qn appeal to the High Court, 
both Mr. Justice Chatterjee and Mr, Justice 
Walmsley soncnurred in this decision and 
held that the plaintiffs’ cross-appeal must 
be dismissed. It may be a question 
whether or not there isa right of appeal 
here. It is not necessary, however, to 
discuss that question, because on the 
merits I hold that there is no substance in 
this appeal. 

The appeal is dismissed with sosis. 

1 Carty, J.—I agree. . 

Samsu Hupa, J.—I also agree. 

Appeals dismissed, 


is, therefore, dismissed with 
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MADRAS HIGH COURT. 
Seconp Civin Appean No. 856 of 1917, 
April 16, 1918. 

Present: —Justice.Sir William Ayling, KT., 
aud Mr. Justice Coutts Trotter. 

SHEENA VANA RAMIAH AYYAR' 
AND ANOTHER— DEFENDANTS Nos. d AND 5 
— APPELLANTS 
versus 
S. R. M. A. Q. GOPALA AYYAR AND 
OTAERS— PLAINTIFFS AND DEFENDANTS 


Nos. 1, 2, 8 AND 6— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXYTJII, 
rr. 1, 2—Arrest before judgment— Deposit of money 
under r.. 2— Insolvency of defendant before decree, 
effect of, on deposit—Official Assignee or Receiver, right 
of-—Appropriation of deposit towards decree, right to. 

Money paid into Court by a defendant arrested 
before judgment under the provisions of Order 
XXXVIII, rule 2, Civil Procedure Code, sufficiont to 
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, answer the, plaintiff's claim is earmarked for the 


suit andis subject to the lien of the plaintiff in 
the event of his success. [p. 28, cols. 1 & 2.) 

Therefore, the insolvency of the defendant before 
a decree is passed in the suit will not convert the 
deposit into the property of his creditors generally 
or give them any special charge upon it, and the 
plaintiff is entitled to appropriate the ‘amount 
towards his decree tothe exclusion of the Official 
Receiver and the creditors of the defendant. ¥ [p. 22, 
col. l; p. 23, col. 2.] 

There are two courses open under Order XXXVIII, 
rule 2, Civil Procedure Code. One is that the defend- 
ant may give security forhis appearance. Such 
„security will be merely conditional for his appearance 
in Court and cannot be said to be to the credit of 
the suit. It isa specific security. The alternative 
is that he may deposit money or other property 


- gafficient “to meet the claim.. Thatis not security 


for his appearance and the payment is ear-marked 
for the suit. [p. 28, col. 1.] 

Second appeal against the decree of the 
Distriot Court, Tinnevelly, in Appeal Suit 
No. 418 of 1916, preferred against the 
decree of the Court of the District Munsif, 
Tinnevelly, in Original Suit No. 384 of 1914. 
- BAOTS appear from the judgment. 

Mr. K. R, Gurusawmy Aiyar (with him Mr. 
A. Subbarama Aiya), for the Appellants.— 
The money was deposited to the oredit of the 
suits and must be deemed to be ear-marked 
for it. This payment was notas security 
for the defendants’ appearance. There are 
two classes of cases sontemplated by- 
Order XXXVIII, rule 2. Hither the də- 
fondant may be oalled on to furnish security 
or to deposit a sum of money snffisient 
to answer the claim. In the latter case, 
the plaintiff has undoubtedly a lien on 
the money for the amount of his decree. 
The position bears no analogy to the ĉase 
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of an attachment before judgment, the 

object of which is only to prevent aliena- 

tions by the defendant. In tha case of 

arrest before judgment there is no condition 
Nn under which the money is kept in Court, 
such as abstaining from quitting 
Court’s jurisdiction, The money, therefore, 
belongs to the plaintiff in the event of his 
success, and the intervention of the defend. 
ant’s insolvency before decree will nòt 
create any special rights in the defendants’ 
creditors. 

Mr. A. Ramachandra Adyar for Mr, 9. Viswa- 
natha Aiyar, for the Official Assignee, and Mr 
K. S. Ramabadhra diyar, for the Plaintiffs 
Respondents,—The whole of the provisions 
of Order XXXVIIT should be looked: into 
and examined to answer the question 
raised in the case. Money paid into Court 
under Order X XXVIII, rules 1 and 2, does 
not stand on any higher footing than pro. 
perty brought under attachment and ib 
attracts the provisions of Order XXXVIII, 
rules 9,10 and 11. And the only benefit 
is that no re-attachment is necessary ‘in 
execution but it creates no special right, 
such as any lien, in the deoree-holder. 
Oa the: bappening ef the insolvency of the 
judgment debtor before decree, the general 
body of his creditors ara entitled to claim 
pro rata distribution of the deposited 
amount. | ~ 

JUDGMENT.—The 4th and 5th defend- 
ants in this case, who are the appellants, 
brought a suit, Original Suit No. 805 of 
1913 in the District Munsif’s Court of 
Ambasamudram against the 2nd defendant. 
The 2nd defendant was -brought under the 
machinery of Order XX XVIII of the Code of 
Civil Procedure, beĉause an application was 
taken against him for his arrest before judg- 
ment on the ground that he was absconding 
from the local limits of the Court, and there- 
upon in accordance with the procedure set out 
in Order XXXVIII,- rules 1 and 2, he was 
brought before the Court to show sause 
why he should not „furnish security for his 
appearance; and he ~ proceeded under rule 2 
to deposit a sum of money—in this - case 
Rs. 1,200—which was adjudged saffisient to 
meat the plaintiffs’ claim, that is to say, 
the claim of the defendants Nos. 4 and 5 
in this suit, The dates are important, Tha 
arrest was on the 15th July 1913 and the 
payment into Court was - on the 2lst July 
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following. The 4th and the 5th defendants 
obtained a decree for the full amount claimed 
on the 18th August 1914, and meanwhile on 
the 29th June 1914, the 2nd defendant had 
filed his petition in insolvency. He was 
not adjudicated on that petition until the 
17th February 1915, but by relation back, 
his insolvency will date from the petition 


on whish he was adjudicated and ascord- * 


ingly the 
June 1914. 
_ The question in this oase ia whether the 
money paid into Court in accordance with the 
provisions of Order XX XVIII, rule 2, belongs 
to the 4th and 5th defendants as the susc- 
| cessful plaintiffs in the suit. If it does 
not belong to them, rival claims may arise as 
between the Official Assignee as Receiver of 
the estate of the 2nd defendant and the plaint- 
.iffs in this snit, who are prior decree- holders. 
But, if the true position be that the money in 
Court belongs to the 4th and 5th defend. 
ants, the- question of priority as between 
other parties to the suit will not arise. 
Thera is a good deal of authority on the 
question, though not any direct decision, as 
to whether this precise section is to be 
interpreted as giving. a lien to the plaintiff 
in a suit in the circumstance of money 
being deposited to secure the defendant 
from arrest. There are decisions of this and 
other High Courts in regard to the sor- 
responding sections of the Indian Code and 
also desisions of the English Courts re- 
-lating to kindred situations. It is clear that 
attachment before judgment of property under 
Order XXXVIII, rule ú, does not pass any 
title to. the person at whose instanse it is 
attached: but its effect merely is ‘to prevent 
alienations onthe part of the person whose 
property is attached, It restricts the hands 
of the owner of the property, but does not 
“make him cease to be the owner nor does it 
confer any specific lien on the person 
who seeks the attachment. This has been. 
laid down in numerous cases both in Eng- 
-land and in this -coantry, and Lord Həb- 
house observed in Moti Lal v, Karrabuldin (1) 
that evan attachment in furtherance of exd- 
cution gives no title. This has bsen rg- 
affirmed by this Court on a specific reference 
to Order XX XVIII, rule 5, which relates to 


insolyency will date back to 


(1) 26 C..179; 241. A. 170, 1 C. W. N. 639; 7 Sar. 
P. Q. J. 222; 18 Ind. Deo, (N. g.) 121 (P. 0,). 
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attachment of property before judgment in 
order to prevent the disposal of the pro- 
perty by the defendant, in Hrrikulappa Ohetty 
v. Oficial Assignee, Madras (2), a decision of 
the Chief Justice and Seshagiri Aiyar, J. The 
learned Judges point out that what one 
may call a condition of the application on 
which the money was secured to safeguard 
the plaintiff’s interest is the abstaining of the 
defendant from making away with his 
property and so long as the property is 
not taken out of the jurisdiction of the 
Courtor alienated and the defendant is ready 
to produce his property to the:Court, then 
the condition is not broken and as soon 
as ever the proparty way produced to the 
Court by the defendant on decree being 
obtained by the plaintiff, the object for 
which the money was deposited was gone 
and if sould only be claimed by the person 
who deposited it. That is tantamount to 
saying that in contemplation of law it has 
been his property the whole time, only 
subject to certain control and retention by 
the Court. Similar principles have been ap- 
plied to money deposited in Court under a 
garnishee order, Jitmand Ramanand v, Ram- 
chand Nandram (8). That is one slass of 
eases, but you get a totally different class of 
cases where money is not deposited in 
Court in order to sesure something being 
done by the person who deposited it, such 
as abstaining from going away or removing 
his’ property from the jurisdiction of the 
Court, but where money is paid tr the 
credit of the suit or earmarked for the 
suit. The Courts have alwaya held that, 
when that is done, the money belongs to 
the plaintif in the event of his success 
and that it cannot pass tə the general 
creditors of the person who pays it in or 
to any person who claims under him. That 
distinction has been very slearly laid down 
by the English Courts in the case of 
Pollard, In re; Pollard, Ex parte (4). In that 
case some moneys in a bank belonging to 
an alleged defaulting executor and 
trustee were sequestrated by letters of 
sequestration taken out in the Ohancery 
Division which, for ordinary practical pure 

(2) 82 Ind Cas, 190; 89 M. 903. 

(8y 29 B. 405: 7 Bom. L BR. 488. 

(4) (1993) 2 K. B. 41; 72 L. J.K: B. 509; BED T. 
6532:51 W. R. 489; 10 Manson 152, 
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poses, may be described as a procéeding in 
the nature of attachment. The defaulting 


trustee was adjudicated a bankrupt and it- 


~-ywas held that the sequestrated fund in the 
, hands of the bank did not pass to the 
- plaintiff in an action by the ‘cestui que 
_toustent who, it was said,. bad been  de- 
~franded, but -passed to the Official Receiver 
as ~ part. of the estate of the bankrupt, And 
Romer, L. J., in his judgment at page 48, 
explains why it was so and points out 
very clearly the distinction between the 
two classes of cases. He says: 
plaintiff) might have obtained a special 
sharge by obtaining some special order hav- 
ing that effect. I think, therefore,’ that 
the only‘ question is whether the payment- 
of the money into Court, under the oireum- 
iunge of the`present. case, did give the 
appellants,- who are no dóubt in the posi- 
tion of oreditors of the bankrupt, a special 
“right to or charge upon the money so paid 
in.. In “my opinion for the reasons’ which 
I will shortly state, the order for payment 
into Court did not convert the money into 
the property of the creditors or give them 
- any special charge upon it. Theorder was 
to pay-“the money mot to the general credit 
of the action, but to the special account 
of the sequestrators. That left the money 
as part of the debtor’s property received 
by the sequestrators as ' -sequestrators. 
Had thé order gone on to say. that, 
after payment of the cost of the sequestra- 
tors, the balance should be paid over to the 
general credit of the action, the result 
would have-been different; but that was not 
done.” Similarly, in Bird v. Barstow (5), a 
“< woman got leave to -defend an action under 
Order XIV (summary judgment) on terms 
that she brought into Court £500. She 
paid the £500 and lost the ‘case. Then 
she tried to raise a point that sbe being 
` á married woman, an enquiry would have 
to be held to see whether it .was money 
belonging to her separate estate which, in 
the ordinary course of events, would be the 
only fund agaizist which the execution 
could ` proceed. The Court of Apreal,-con- 
`~ gisting of Lord Esher, M. Ra, Fry, L. J., and 
Lopes, L. J., refused to go into that enquiry 
on the short ground pat by Lord Esher 


(5) (1892) 1 QB 94; 6l L.J. Q: B. 1; 85 In T, 
656; 40 W, R. 71; 56 J.P. 196. á 
` 
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“he (de, the” 


*Page of (1917).M, W, N,— Hd, 
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Ñ: 
that 
opinion, is to give sesurity to the plaintiff , 
that, if he succeeds in the action, he shall 
obtain the fruits of success.” And, in other 
cases tco, it has universally been held in : 
England that where as a condition of grant- 
ing leave to defend the ‘suit, “money is 


paid into Court, that money is the property, “ 


subject to proving his claim, of the plaintiff 
and that it cannot be attached by the 
creditors or -assignee;~in bankruptey of 
the person who paid it in. And that has’ 
been followed in this country in the Madras 
Courts in two different sets of cases. In 
ene case it has been decided that where 
money has been deposited under Order XLI, 

“rulè 5, as a condition of leave to appeal, 

it’ is earmarked to the appeal. In that 
case, which is reported as- Subramania 
Ohettiar v. Rajeswara -Sethupathi (6), im-. 
moveable property, not money, had been given | 
as security by the judgmoent-debtor as a 
condition of his appeal and it was held 
that. the successful decree-holder could 
' realize the decree without bringing a separate. 
suit for the purpose of realizing the. security, 
and of course the, necessary implication is 
that the property was earmarkéd to the 
succeseful litigant and could be taken 
possession of by him withont.further pro- 
ceedings of any kind. The learned Judges 
say ab page 874*; “The effect of immoveable 
property being given as security is something 
more than attachment, becanse it makes the ` 
property < applicable solely 


of the judgment debt and not liable to 
rateable distribntion among other judg- 
ment- phatase Similarly. a Bench of 
this Thiruvenga. 


ra in Gopalaiyar v. 
dam Fiifui (7) held, following the- -Englieh. 
cases, that where money was brought into 
Court by the defendant as & condition of being 
allowed todefend under Order XXXVI cf the 
Civil Proéedure Code (summary proceeding 
in this country on negotiable ‘instruments), 
the amount paid into Court must ba regarded 
as earmarked to the action of the plaintiff 
and, in the event of success, the judgment 
amount must be regarded as being charged 
upon it. 


- 


(6) 43 Ind. Cas. 187; (1917) M. W. N. 872; 6L. wW. 


- 762; 24 M. L. J. 84; 41 M. 327. 


(7) 35 Ind. Cag. 481; 82 M. L. J. 503;6L. W, 407, 





“ peer EE, s : 
the meaning of ‘such an order, in my 


in discharge ` 


, 
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“ These are principles which seem to us to be 
clear and the question is, on which side of the 
line it is that -cases coming ‘under Order 
XXXVILI, rule 2, fall, Order XXXVII, rule 
l, no doubt says that a defendant when ar- 
rested is to be brought before the Céurt 


to show cause‘ why he should nof furnish - 


sectrity for his appearance and the argument, 
as we understand it, is that, that being the 


“ nature of the enquiry, the section which tells 


Wa 


us what the Court can do must have regard 
solely tothe matfer of furnishing security 
for his appearance. If that were so, the astion 
would fall within the principle of ‘the deci- 
sions under Order XX XVIII, rule 5, that the 
mere furnishing of security or payment of 
money into Court as security for the appear- 
ance of the defendant does not create a lien 
or earmark it for the purpose of the action, 
But what happens when the defendant does 
appear under a warrant is this, that the 
Court may make alternative orders: “The 
Court shall order him: either tô deposit 
in Court money or other property suffi- 
cient to answer the claim against him, or 


‘to furnish security: for his appearance at 


any time when salled upon while the suit 
is pending.” It seems to us that there 
are two alternative courses open. One is 
the defendant may give sesurity for his 
appearance. Snch security will be merely 
conditional for his appearance in Court and 
could not be said to be to the credit of 
the suit or ear. marked to the general purposes 
ofthe suit. It is œ specific security, The 
alternative is that he may deposit money 
or other property sufficient to -answeri the 
claim. We think that is not security 
for hig appearance, but is an alternative 
by which liberty is given to him to pay 
into Court sufficient money to meet the suit, 
and we think that thate payment would be 
earmarked to the snit and would be subject 
to the lien of the plaintiff in the event of 
his suocess. As was pointed out during the 
argument, the words are “to deposit into Court 
MODY assise ++: or to furnish seourity...... ”, not 
“to furnish other security” which one would 
expect if the deposit mentioned in the first 
part of the rule is merely an alternative 
way of furnishing the security mentioned in 
the second part. We think that the first 
alternative described by the rule is undoubted- 
ly the one pursued in this case, that is, 


_$be money was paid into Court to the 
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general credit of the action,and as such, 

charged with the lien on the plaintiff obtaining 

a decree in his favour, and we think that’ 
neither the assignee of the bankrupt’s estate 

nor the general body of creditors “nor any 

specific creditor has a claim which san pre- 

vail over the title of the plaintiff, 

The result is the appeal is allowed and 
the snit dismissed with costs throughout, 
The Official Receiver (out of the estate) and 
the plaintiffs will pay the costs, 

M.O.P. 

Appeal allowed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE Aperan No. 61 or 1915, 
April 17, 1918. 

Present:—Sir John Wallis, Kr , Chief Justice, 

and Mr. Justice Spencer. : 
P. L. P.L. PALANIAPPA CHETTIAR 
AND OTHERS—DEFENDANTS—APPELLANTS 
versus 3 
PANA LALA SEENA SHANMUGAM 
CHETTIAR AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 
Negotiable Instruments Act (XXVI of 1881), ss. 26, 


` 27, 28—‘Agent? in ss. 27,28, meaning of Trustee of 


charity drawing bill, liability of. ` 
The term ‘agent’ in seotions 27 and 28 of the 


` Negotiable Instruments Act means the agent of a 


person capable of contracting within the meaning 
of section 26, and when the agentis not liable the 
principal is. [p. 25, col. 2.] 

_A person drawing a bill or making a note as 
trustee of a temple or charity is not acting on behalf 
of such a principal and cannot claim the benefit of 
the section and is, therefore, personally liable on the 
bill. [p. 25, col. 2.) 

Pusupatia Pillai v. Sundarappier, 17 M. L. J. 615; 2 
M. L. T. 268, Aiyathurai Aiyar v. Dharmasiva Iyer, 
8 Ind, Cas. 843; (1911) 1M. W. N. 143 9M. L T 
205; 35 M. 588, Kasivasi Somasundara Thambiran v, 
Venkatanarayana Pillai, 26 Ind. Cas. 356 and Swami. 
natha Aiyar v, Srinivasa Aiyar, 38 Ind. Cas. 172; 32 
M. L. J. 259; 21 M. L. T. 91;5 L. W. 323; (1917) M. 
W. N. 278, followed : 

Sumdaresa Gurukkal v. Sambasiva Aiyar, 28 Ind, 
Cas. 93; 2 L. W. 188, Ammalu Ammal v. Namagiri 
Ammal, 43 Ind. Cas. 760; 38 M. L.J. 63:23 M. L. 
T. 39 ;6 L. W. 722; (1918) M. W, N. 1'0 and Padma 
Krishna Chettiar v. Nagamani Ammal, £0 Ind Cas, 
574, 39 M 9 5; I8 M L. T. 216, distinguished. 

Per Wallis, C. J.—When the agent of a Chetty 
firm in executing a negotiable instrument prefixes 
the firm’s Vilasati, it indicates that he is acting only 
as an agent. Buf when a man signs as Hukdar 
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_ (trustee) prefixing the charity Vilasam, there is, on 
the face of the document, no clear indication that he 


contracts for any one but ‘himeelf. [p. 26, cols 1 & 2.7 


Per Spencer, J—-Where a trustee, executor or 
churchwarden signs a promissory note on hehalf of 
an inanimate object, suchas a trust, temple, etc, 
there is a very strong presumption that he 
intends to incur an individual responsibility because 
he does not represent any other person in law. [p. 27; 
col, J.) 7 

Appeal from the judgment of Mr. “Jastiee 
Kumaraswami Sastri, dated the 26th July 
1915, in the Ordinary Original Civil Juris- 
diction of tbe High Court, in Civil Suit 
No. 217 of 1909. = 

FACTS appear from the judgment, 

The Hon’ble- (Advocate-General), Mr. S. 

’ Srinivasa Aiyangar (with* him Mr. K. 
Bhashyam Aiyangar), for the Respondents, 


in arguing his memo. of objections,— 
The decree of Mr. - Justice Kumara- 
swami Sastri should also have ‘been 


against the Ist defendant, the maker of the 
note,. personally. The lst defendant signed 
the note as trustee of a charity. He is 
not an agent acting on behalf of a principal 
within the meaning of section 28 of the 
Negotiable Instruments Act. He does not 
indicate anywhere in the note that he signed 
that the charity -properties alone were 
intended to be liable. The case is analogous 
to thet of trastees, executors and church- 
wardens signing -promissory notes -on 
behalf of the trusts. It has no analogy 
with cases of guardians signing pro-notes 
on behalf of their wards, Pasupatia Fillat 
vy. Sundarappier (1), Atyathurat Adyar v. 
Dharmasiva Iyer (2), Kasivasi Somasundara 
Thambiran.v. Venkatanarayana Pillai (3) and 
Swaminatha Aiyar. v, Srinivasa Aiyar (4). 
The fact that the maker of the note signed 
as Hukdar of the Chatram does not affect 
his personal liability. 

“Mr. T Narasimha Aiyangar, for the Appel- 
lants.— There is a- clear indication of 
intention that the Chatram properties alone 
were liable, or at least- that the whole 
body of the Hukdars of the charity were 
Hable. The Ist defendant signs as agent 
cf the Hukdars. The fact that the maker 
prefixed the Chetty Vilasam to his signature 


(DIV M.L J. 615; 2 M. D. T. 268. x 

(2) 8 Ind. Cas. 848; (1911) 1M. W. N. 143; 9 M. L. 
T, £05; 35 M. 688. 

13) 26 Ind, Cas. 3&6. 

(4) 88 Ind. Cas. 172; 82 M. L. J, 269; 21 M, L.-T. 
eN: 5 L. W, 328; (1917) M. W. N. 278, i 
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shows that be acted as an agent. Reliance 
was placed on Sundaresa Gurukkal v. Samba- 
siva Atyar (5), Ammalu Ammal v. Namogirt 
Ammal (6) and Konwar Doorganath Roy v. 
Ram Chunder Sen (7), The Privy Council 
has obeerved that the manager of a 
debutter estate has an analogous right to, 
that of the manager of an infant heir. 
i JUDGMENT. 

Waru, C. J.—This is an appeal from a 
decree of Kumaraswami- Sastri, J., in a suit 
brought by the plaintiff on a promissory ñote 
executed by the lst defendant describing bim- - 
self as “P. R, P. L., S. Hukdar.” The plaint 
sought to make the Ist defendant personally 
liable on the note. The Ist defendant pleaded 
that the suit was bad for non-joinder of. 
the other members of the family who,.. as 
he alleged, were also Hukdars of the charity, 
that it was without consideration and that 
hā was not personally liable.: He died 
after the settlement of issues, and the plaint- 
iff then brought on: the record -not only 
his legal representatives but also the other 
members of the family to meet the objec- 
tion of non-joinder, and’ additional issues 
were settled as to their liability. 

- The learned Judge found on the first 
issue that the promissory note was not 
without consideration or intended to be 
inoperative, ahd we see no reason to differ 
from that finding. The subsequent corres- 
pondence clearly. shows the note was not 
intended to be inoperative, As regards 
consideration, the note appears to have been 
given in consideration of the plaintiff’s 
relinquishment of his claim to a certain 
village ‘in favour of the family charity. The 
village was not one of those expressly 
dedicated to,charity by the family. The 
\ plaintift’s father had claimed if, and the 
plaintiff himself bad been enforcing hig 
~ claim to it with some success in the years 
preceding the execution of the promissory 
note, The appeal of defendants Nos. 3 and 5 
-to'7, therefore, fails and is dismissed with 
costs of the plaintiff. 

The learned Judge has given to plaintiff a 
decree againstthe charity properties in the 
hands of the defendants Nos. 2 to 15, and the 


(5) £8 Ind. Cas. 93; 2 L. W. 188. 

(6) 43 Ind. Cas, 760; 33 M.L. J. 631; 22 M. L. T. 
391; 6 L. W. 722; (1918) M. W.N. 110. 

(7) 2 C. 341; 4L A. 52; 1 Ind. Deo. (x. 8.) 508 
(P.O), 


` 
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plaintif in his memorandum of objections 
claimed that the Ist defendant was personally 
liable on the suit note and that he was 
entitled toa decree against his sons and 
grandson, He asked in the -plaint for a 
personal decree against. the Ist defendant, 
and at the hearing of the appeal his Vakil 
stated that, if this were granted him, he 
did not want a decree against the charity pro- 
perties. Defendant.No. 3 and the representa- 
tives of the deceased Ist defendant contend- 
ed that the charity properties alone were 
liable, and that, if this were not so, the 
other members‘of the family who had been 
joined as defendants were equally liable 
with them, The family charity was con> 
stituted in 1587 pursuant to Exhibit K, 
-a letter addressed tothe P. L. R. M. firm 
at Madras, in which it was stated that 
the family had set apart the three villages 
named and Rs. 50,000 for charity, and the 
P.L. R. M, firm were directed to credit 
Rs. 50,000 separately under the style of 
P. R.P. L. S. for the charity and carry on 
dealings separately for the choultry under 
that style. The letter went on to say 
that only P. L. Palaniappa, the Ist defendant, 
was to supervise the Chatram and building 
and that the P. L. R. M. firm were to 
honour the Hundis drawn by the said 
person for the said matters and ‘debit the 
. account and to correspond with him. 

The Ist defendant was accordingly pro- 
vided witha book of blank Hundis like a 
. oheque book, on one of which he executed 
the suit Hundi on 3lst-July 1906, “In 
consideration of his abandoning his claim 
to the Seersenthamangalam village in 
fayoun of the Chatram pay to Murayur P. 
L. S. 8.’s (the plaintiff's) order Rs, 17,000 
with Nadappu interest from this date and 
debit it in P. R P. L. S. acgount entering 
the pay ment.” 
Hukdar -were printed at the place for 
signature’ whioh the lst defendant com- 
pleted by. signing his name Palaniappa 
Chetty. 

The instrument satisfies the definition of 
a bill of exchange in- section 5, and of a 
cheque in section 6, of the Negotiable 
-Instraments Act, and the first question is 
whether the learnéd Judge was right in 
holding that the lst defendant, the drawer, 
was not personally liable. Under sections 
96 and 27 the drawer binds himself by 


\ 


INDIAN OASES, 
PALANIAPPA CHETTIAR YV, SAUNMUGAM CHETTIAR, 


The words P. R. P. L. S.. 


N 
25 


drawing the bill himself or by his agent, 
and under section 28 an agen who signs 
a bill withoat indicating therein that he 
acts as an agent or that he does not intend 
to inour ‘personal responsibility is liable 
personally, ‘Agent’, however, in thesé sec- 
tions means the-agent ofa person capable 
of contracting within the meaning of 
section 26; and when the agent is not liable, 
the principal is. A person drawing a, bill’ 
or making a note as trustee of a temple 
charity is not acting on behalf of such a 
principal and cannot ocliim the benefit of 
the section. Accordingly such trustees have 
been held personally liable by Subramania 
Aiyar, J., in Pagupatia: Pillai vy. Sundara ` 
appier (l), by Krishnaswami Aiyar, J., in 
‘Atyathurat Aiyar v. Dharmasiva Iyer (2) 
and in Kastvas! Somusundara Thambiran v. 
Venkatanarayana Pillai (8), to ‘which I wag 
a party with Seshagiri Aiyar,J, and in 
Swaminatha Atyar v. Srinivasa Aiyar (4), 


- where the personal liability of the temple 


trustee on the promissory note was not 
questioned. The decision of Sadasiva 
Aiyar, J, in Sundaresa Gurukkal v. Samba- 
siva Aiyar (5), which the learned Judge 
has followed; is opposed to these rulings 
and is not, in my opinion, supported by 
Koneti Naicker v. Jatu Gopala Aiyar (y) 
or by Ohapman v. Smethurst (9), on whioh 
it was based, as in those cases the question 
was whether the agent or the principal 
was personally liable on the bill, Sundaresa 
Gurukkal vy. Sambasiva Aiyar (5) was no 
doubt referred to with approval by 
Kumaraswami Sastri, J., sitting with 
Sadasiva iyar, J., in Ammalu Ammal v 
Namagiri Ammal (6), where In re Robinson's 
Settlement, Gant v. Hobbs (10) and Padma 
Krishna Ohettiar v. Nagamani Ammal (11) 
were referred to as supporting it. That 
ease, however, like the case from which it 
differed, was not a case of a negotiable 
instrument but of a covenant in a deed, 
as to which other considerations . ara 
applicable. Moreover, the observations in 


(8) 21 Ind, Oas. 417; 25 M, L. J, 425; 38 M. 482; 14 
M. L. T. 414, 

(2) (1909) 1 K. B. 927; 78 L. J. K. B. 654; 100 L. 
T. 465; 16 Manson 171; 14 Com. Oas. 94; 53 S. J. 340; 
25 T. L. R. 383, , 

(10) (1912) 1 Ch. 717; 81 L. J. Ch. 393; 106 L, T, 
443; 28 T. L, R. 298. 

(11) 80 Ind. Oas. 574; 29 M, 915; 18 M. L. T. 216, 
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va 


were obiter, the only question theré being 
the right of recourse against the deceased's 
estate on a promissory note executed by 
his executrix as to which the executrix’s 
personal Viability was not -questioned. We 
have also been referred to Padma Krishna 
Chettiar v. Nagamani Ammal (11). That 
was a oase in. which the estate of a minor 
was held liable on a promissory “ note 
executed by his mother, who was salso his” 
guardian but did not describe herself as 
such. The correctness of the decision, in 
so far as it “holds - the minor’s estate 
directly. liable, has been questioned by. 
Sadasiva Aiyar, J., in, Ammalu Ammal v. 
Namagirt Ammal (6). ` Tt does not, as E 
understand it, decide that the mother was 
not personally Jiable. The view I have 
fakon is entirely _in -accordanse with tbe 
English decisions, In Byles on Bills, 16th 


‘dition, page $5, the learned author says: 


“If persons gho fll official situations as ' 
shurchwardens, overseers, Surveyors, com- 
migaioners, managers of joint stock banks, 
agents and secretaries to companies, give 
bills or notes on which they ` describe 
themselves -in “their official capasity,. 
they are nevertheless ‘personally liable”, 
siting Rew v. Pettet (12), the case of 


churchwardens, and other cases. Here 
the Ist defendant described himself 
as “P, R, P. L.S. Hukdar.” P. R. P. L. 


was the Vilasam of the whole family. ‘S? 
admittedly signifes Chuthram, so that he 
described himself as Hakdar of the P. R. 
P. L, Chathram, a description which would 
not affect his personal liability on the 
note. A further contention has, ‘however, 
been raised that the use of the Vilasam 
P. R. P. L, S. sufficiently indicated that 
he was acting as an agent, within the 
meaning ,of section 28, for the whole family 
who are hereditary Hukdars inolading him- 
self. This would merely render the other 
members of the family liable, as” well as 
himself. I do not, however, think that 
any clear indication can be gathered from 
this signature of an intention to make 
anyone liable but himself. When the agent 
of a Chetty firm in executing a negotiable 
instrument prefixes that firm’s Vilasam, thia 
is a well understood indication that he 
<- (12) (1834) 1 Ad. & B. 196; 110_8. B. 1181; 40 È. 
B. 284, 4 
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is acting only as an agent and has been 
go recognised by the Court” But when a” 
man signs as Hukdar prefixing the charity 
Vilasam, it appears to me that on the face 
of the document there is no clear indica- 
tion that he contrasts for anyone but 
himself. If it were otherwise, it would 
be necessary to find whether the other 
Hukdars had authorised. him to draw 
‘Hundis on their behalf, There is nof even 
on the facts of the case any reason to find 
that he intended to draw the Hundi on 
behalf of anyone elsa. He was ‘aupervising the 
Chathram and in charge ofits funds and it 
was prima facie for him to arrange for pay- 


oa 


to pay to secure its title to the village. Tha 
plaintiff does - not desire to haye recourse 
to the trust property and there is no 
need to consider whether it would pro- 
perly be. made liable‘ in the present suit, 
The memorandum mnst be allowed and 
the decree varied by releasing the charity 
properties and making defendants Nos. 8to 10 
liable to the extent of the joint family. 
properties in their hands with costs of the 
plaintiff, lst respondent. Timè for tender 
and exeantion of sale-deed is extended by 3 
months from this date, coe 

Spencer, J.—I entirely agree, I have 
no doubt that the lst deféndant made 
himself personally liable ander the Hundi- 
(Exhibit A) and that the decree must be 
amended by releasing the charity proper: 
ties and making the joint family ‘assets in 
the hands of defendants Nos. 3 to 10 liable.. 
To the authorities, Pasupatia Pillai v. Sundar- ~ 
appier (1), Aiyothurat Aiyar v, Dharmasiva 
Iyer (2), Roneti Naicker v. Jatu Gopala 
“Atyor (8), would add that of Sri Yinu- 
gantt: Ohina Venkataraysnim v. Katagiri 
Venkata Narasimharayanim (13). I do not 
think that! Sundaresa~Gurukal v. Sambasiia 
Atyar (5) was correctly desided. The learned | 
Judge who desided it, in quoting Koneti 
Naicker v. Jatu Gopala Atyar (8), may 
have been misled by the olerical error 
gonsisting in the accidental omission of the 
not’ between the words ‘intention’ and ‘to 
jnour personal responsibility’ in the judg- 
ment of Oldfield, J., as reported both in 
the Law Journal and in the authorised ` 
reports. D ts 

(18) 21. Ind, Cas. 650; (1913) M, W. N, 1005; 14 
M. L. T. 802, | 


` 
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I am prepared to follow Padma Krishna 
Ohettiar v. Nagamani Ammal (11), which does 
not appear to me to be inconsistent with 
Banka” Krishnamurthi vy. Bank of Burma 
(14), as it desided upon principles of 
Hindu Law-that a mother conld make her 
minor son’s estate liable for a debt incurred 
-for purposes binding upon him, but that 
there sould be no personal decree against 
the defendant: (who in that case.was the 
minor). I think that cases of guardians 
and managers of joint Hindu families sign- 
ing promissory notes on behalf of minors 
should be distinguished from cases of agenta, 
trustees and executors who sign on behalf 
of principals, trusts or estates of deceased 
persons. The observations of the Judicial 
Committee in Konwar Doorganath Roy v. 
Ram Ohunder Sen (7), to the effect that 
the manager of a debutter estate had an 
analogous right to that of the manager 
of an infant heir was not made with refer- 
ence toa negotiable instrument. 

The signature of the guardian of a minor 
or of the manager of an _ infant’s estate 
to a contract isa substitute for the signa- 
ture of the ward or infant, who is incapable 
of contracting, and it has the effect of 
making the minor’s estate “liable when the 


“ gontrast is made for. necessary purposes, 


but the minor cannot be made personally 
liable thereby, [See Sanka Krishnamurthi 
v. Bank of Burma (14),) Ido not under- 
stind Padma Krishna Qhettiar v. Nagamani- 
Ammal (11) as going beyond this. 

The case of agents’ signing negotiable 
instrumentas is especially , provided for in 
“section 28 of the Negotiable Instruments 
Act, Cases of trustees, executors, church- 
wardens, eto., who sign promissory notes on 
behalf of inanimate objects such as trusts, 
temples, estates of deceased persons and 
parish vestries, ete., fall into a différent 
class. In such cases there is a very strong, 
presumption that ,the trustee, executor or 
churchwarden intended to incur an indivi- 
dual responsibility because he does not 
represent any other person in law. An 
incorporated company is, however, both in 
England and in India a distinot persona 
and, therefore, the case of a director of a 


(14) 11 Ind, Cas. 79; 14 Ind, Cas. 889; 35 M. 692. 
21 M. L. J.620; (1911) 1 M, W. N, 385; 11 M.D. 
T.5. 7 


compaty signing a promissory note in the 
name of the company is on a different 
footing again. So we find section 72 of the 
Indian Companies Act raising a presump- 
tion that a person acting under the 
authority of a company and signing a pro- 
missory note in the name of the company 
means to make the company liable. In 
the present case not only is there no 
indication in the Hundi that Palaniappa 
Chettiar (lst defendant) did not intend to 
inour personal responsibility, but the fact 
-that he ‘signed as Hukdar of the Chathram 
makes it clear that he must be liable 
for the Chutbram debt, as the Chutbram 
itself has no personal liability. First defend- 
ant’s legal representatives - are also liable 
to the extent of the family properties in 
their possession. s 
M. C. P. ° 
Decree varied. 


“MADRAS HIGH COURT. 
Letters“Patent Appear No. 96 or 1917, 
April 3, 1918. 

Present:—Mr. Justice Abdur Rahim, 

Mr, Justice Oldfield and Mr. Justice Seshagiri 
Aiyar, 

T. MANAVIKRAMAN TIRUMALPAD— 
Craimant— APPELLANT 
versus 
Tur COLLECTOR or tHe NILGIRIS— 
aa pi ga 

Land Acquisition Act (I of 1894), s. 54—Civii Pro. 
cedure Code (Act V of 1908), s. 93- Letters "Paton 
{ Mad.) cls. 15, 36— Award of Land Acquisition Judge, 
appeal from— Decision of High Court, whether ‘judg. 
ment'—Difference of opinion among Judges composing 
Bench as to amoun of award—Leiters Patent Appeal, 
maintainability of—Madras High Court 
Side Rules, r. 2. 7t: -Appellate 

The decision of the High Courtin an a l 
section 54 of the Land Acquisition reg “te ha j 
‘judgment’ within the meaning of clause 15 of the 
Letters Patent. [p. 29, col. 1.] 


Rangoon -Botatoumg Co v. Collectorof Rangoon, | 
Cas 188; 40 C. 21; 16 ©. W N. £61; 12 ML ies 
23 M. L. J. 276; (1972) M. W. N.781: 16 C. I. J, 245! 
310 A. L. J. 271; 6 Bur. L, T. 205 & 207; 61, E “4 


“150; 14 Rom. L. R. 888; 891. A.197 (P, O.) and Special ” 


Officer, Salsette Building Sites v, Dagathai, 20 Ing 
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: Wan a AT i 2i Pa haa aa 427, 18 Officer, Salsette Building Sites v. Dosabhat (2). 
O. L. J. 123, distinguished, ge See eae Reference was also made to Ram Shoshi Roy 


Section 98, Civil Procedure Code, applies to appeals V. 0. E. Grey’ (3) and Mulambath Kunham- 
under the Land Acquisition Act. [p. 30, col. 1) mad v. Acharath Parakat (4), Secretary of 


The principle governing the question as to the 94 “Ten ona . 
night of appeal tothe Privy Coumilor tothe High Sate Ve Ohelikani Rama Rao (5). Land 


Court under clause 15 of the Letters Patent has no acquisition Gases are - in the _ nature of 
‘application to section 98, Civil Procedure Code, arbitration proceedings. In this case the 
[p. 80, col. 1.] Judges having differed, section 98 (2), 


Where, in an appeal under the Land Acquisition cen = : 
Act, the Judges composing the Bench differ as to the Civil Procedure Code, should be applied 


amount of additional compensation which should be and the award of the D istrict Court 
awarded, the procedure prescribed in section ,98, Civil, should be deemed to have been confirmed, 
Procedure Code, should be followéd and the award of Mr. T. R. Ramachandra Atyar, for ~the 


the lower Court should be confirmed. [p. 80, col. 2.} tai +e : 
a a e be Ao oh MO Doan ih Appellant.—The decision of the High Court on 


s . f. . Ky 
clause (a), sub-rule 2 of rule 2 of the Appellate Side appeal is a judgment’ soas to attract the - =$ 
Rules, do not preclude the application of this rule to Operation of clause 15 of the Letters Patent. 
cases of appeals under sectio 64 of the Land Rangoon Botatoung Oo. v. Collector of Rangoon 


Acquisition Act. [p. 3], col. 1.] ; 1 Be 
In an appeal from ‘an award by the District Court ~ ( ) was an appeal from the dacision, not of the 


under section 54 of the Land Acquisition Act, one Chief Court of Lower Burma as an Appel- 
of the Judges composing the Bench held that an late Tribunal, but of a Single Judge who 
additional sum of Hn, 7,000 should be awarded, waé acted as the Land Acquisition Judge. 
the other held that the amount awarded shonid be | ie 
enhanced by Rs. 66,000. The Bench then agreed Pe use AK R made to Krishen Doyal Gir 
_ that the order of the Court should be that Rs, 8,050 Ve Irehal Ali Khan (6). The final decision 
should be added to the award passed by the District ' OË the High Court may be treated as the 
Judge. The claimant appealed under section 150f judgment of Mr. Jastice Ayling. The 


the Lettérs Patent: H A ; 
Held, (1) that the order of the High Court shoula “8°isjon given on the evidence in the 


be deemed to be a confirmation of the order ofthe 188°, when both sides are heard and in 
District Court under section 98 of the Civil Procedure ` which claims are enquired inta and ad- 
Code; [p. 80, col. 2.] judicated, must be something more than 


(2) that no appeal lay, under clause 15 of the * : : 
Letters Patent, against such order. [p. 31, col, 1.] an award. I¢ is a judgmentin the accepted 


Per Seshagiri Aiyar, J. (ubitante).—Clanse 36 of the Sense of the term, and if it is a judgment, 

Letters Patent = arplicabts to Kongu Appeals n clause 15 of the Letters Patent applies. 
e rom e Orngna ad 

e “The-Lettors Patent should, however, bo aniy Lastly, under rule 2 of the Appellate 
invokeđ`in, cases which are not covered by the, Side Rules, Benches are constituted for 
Civil Procedure Code. [p. 32, col. 2.] determination- of appeals against ‘decrees 

Appeal, under clause 15 of the Letters or orders of Civil Courts’, and if the 
Patent, against the decision of Mr. Justice award in a land -acquisition case is not 
Ayling and Mr, Justice Sadasiva Aiyar,dated a ‘judgment’, the High. Oourt had no 
the 4th May 1917, in Appeal No. 245 of 1917, jurisdiotion to hear the appeal. $ 
preferred against the decree of the District in “reply,—The deoisi 
Court, Coimbatore, in Compensation Case No. . Mr. V. Ramesam, m ahd an iam aera 
6 of 1915 (Original Petition No. 170 of 1915), is of-the Court and is not the opinion of: 

FAOTS appear from the judgment. the majority. The appellant got more 


Mr. Y. Ramesam (Government Pleader), for. than was given to him by the lower Court, 


the Respondent, took the preliminary objection JUDGMENT. i 
that no appeal lay under clause 15 of the Aspur Raum, J.—Under section 54 of 


Letters Patent when the Judges differed the Land Acquisition Act, an appeal from 
“in a land acquisition appeal. The deci- 


sion of the High Court was not a ‘judgment’ (2) 17 Ind. Cas. 952; s B. 506; 14 Bom. L. R. 
under clause 15 of the Letters Patent but 3394, 7 ğ 
was only an award. ay Botatoung Oo. (3) 21 Ind. Cas. rak ee cae m COPA 
v. Iollector of Rangoon (1) and Special (4) 38 Ind. Cas. 378; L. J. 827; 5 L. W. 472. 

(1) 16 Ind. Cas. 188; 40 O, 21; 160. W. N. 961; 12 (5) 85 Ind, Cas. 902; 39 M. 617; 31 M, L J. 324; 20 
M. L. T. 195; 28 M. L, J. 276; (1912) M. W. N. 781; C.W.N. 1311; (1916) 2 M. W. N. 224; 14 A. L, J. 5 
16 C. L. J. 245; 10 A. L.J. 271; 5 Bur. L, T, 205 & D a ree er a re Be pg - Bom. L R. 
207; 6 L. B. R, 150; 14 Bom, L. R, 888; 891. 4.197 109%: . L. J. 69; JA. .C,). 
(P.O). ' i (6) 31 Iud, Cas. 965; 22 0, L. J. 525 at p. 538, N 
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the. award of the DistrictCourt of Coimba- 
tore was heard by a Bench consisting of 
Ayling and Sadasiva Aiyar, JJ. Both 
the learned Judges differed, gonerally 
speaking, from the Land Acquisition Judge 
and among themselves on some questions 
relating to the principle on which the 
value of the property was to be assessed. 
The total amount claimed by the owner 
was 8 lakhs. The Land Acquisition Judge 
confirming the valuation of the Collector 
made an award of ,one lakh and seventy- 
two thousand rupees in round figures. 
Ayling, J., on the basis on which he proceeded 


held that the amount of-the award should be | 


‘enhanced by Rs. 7,000 and Sadasiva Aiyar, 
J., on the method of valuation adopted by 
him was for awarding on the whole an 
additional sum of about Rs. 56,000, We 
understand that a question was then raised 
before the learned Judges as to what should 


- .be the order of the High Court under such 


circumstances. The learned Judges thereupon 
agreed upon the order in the“appeal being 
that the decree of the District Judge should 
be modified by adding , Rs. 8,050 to 
the award. In other words, they thought 
that that was the least amount to which 
the appellant was entitled, as that was 
the additional amount, which Ayling, J., 
wanted to award, and, according to Sadasiva 
Aiyar, J., the appellant was entitled to some- 
thing more and not less. 

The appeal before us is filed under olanse 
15 of the Letters Patent and the preliminary 
objection taken is that no such appeal 
is allowed by the law. That depends upon 
whether the decision of the High Court 
in an appeal under section 54 of the Land 
Acquisition Act can be said to bea “judg- 
ment”: within the meaning of clause 15 
of the Letters Patent. Itseems to me that 
the matter is not involved in. any doubt 
in view of the decision of the Privy Council in 
Rangoon Botatoung Co. v. Collector of Rangoon 
(1) and the judgment of the Bombay High 
Court in Special Officer, Salsette Building 
Sites y. Dosabhat “ (2), confirmed as it was 
by the Privy Council as reported in Special 
‘Officer, Salsette Building, Sites v. Dasabhat 
“(7). In the first oase, their Lordships described 
‘an award made under the Land Acquisition 
Act as “the determination of arbitrators as to 
the value of land” taken for public purposes 

(7) 20 Ind, Cas. 763717 C. W, N. 421 (P. C). 


` 


and upon tbat ~ ground they refused to 
accept the argument that once the claimant 
is admitted to -the High Court as appellant 
under section 54 of the Act, he has all 
the rights of an ordinary suitor ineluding 
the right to carry the award up to the 
Board as if it were adecree of the High 
Court made in the exercise of its ordinary 
civil jurisdiction, It will be seen from 
the report of the argument of Buckmaster, 
K. O., the present Lord Chancellor, that 
almost his whole argument against the 
maintainability of the appeal was based 
on the use of the word ‘award’ in the 
Act. His contention was that the Legislature 
wanted the determination of the Land Acqui- 
sition Tribunal to be distinguished from an 
‘order’ or ‘decree’ of an ordinary Civil Court. 


In the tase in the Bombay High Court, 
the learned Judges had to consider. whetiter 
clause 39 of the Letters Patent of the 
Bombay High Court, which is in the same 
language as clanse 39 of the Letters 
Patent of the Madras High Court, allowed an 
appeal to the Privy Council, for no argu- 
ments were or could have been based in” 
the ‘Rangoon Co.’s case (1) on any such 
clause, as the Chief Court of Lower Burma 
Was not constituted nnder Letters Patent. 
The Letters Patent, allow an appeal from 
a ‘final judgment’ ‘decree’ or ‘order’ of the 
High: Court. Mr, Justice Batchelor and 
Mr. Justice Heaton, interpreting the ruling 
of the Privy Counoil in the Rangoon Oo.’s case 
(1). as laying down that anaward ina land 
acquisition case is more in the nature of 
an award of: “an arbitrator than a ‘judgment’, 
‘decree’ or ‘order’ of a Civil Court, held that 
the parties have no further or other right 
of appeal than that expressly given by 
the Legislature. On the matter being taken 
to the Privy Council they refused to grant 
leave to appeal and if the arguments at 
the Bar, and the observations of the learned 
Lords of the Privy Council are correctly 
reported in Special Officer, Salsette Building 
Sites v. Dasabhat (7), it would appear 
that the Judicial Committee refused to 
regard the decision of the Bémbay High 
Court in an appeal under section 54 of the 
Land Acquisition Act as a ‘judgment’, i 
‘deoree’ or ‘order’ of a High Court within 
the meaning of clause~39 of the Letters 
Patent. The attempt therefore of Mr, T. 
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. R. Ramachandra Aiyar to distinguish the 
ruling of the Privy Counsil in Rangoon 
Botatoung Oo. v. Collector of Rangoon (1), on 
the ground that the appeal to the Privy 
Council was from the decision of a Judge 
of the Rangoon Chief Court asting as the 
Land Acquisition’ Judge and not of the 
Chief Court as an Appellate Tribunal hearing 
an appeal ander section 54, must fail. It 
is not suggested that the word “judgment” 
in clause 15 of the Letters Patent is 
used in a different or wider sense than in 
clauso 39. As for Secretary of State v. 
Ohelikani Rama Rao (5)~which was also 
referred to atthe Bar, I do not think that 
there is anything in the judgment of the 
Privy Council in that case which can be said to 
“have modified the law enunciated in Rangoon 
Botatcnug Oo. v. Oollector of Rangoon (1). 

We have then been asked to consider 
whether sestion 98 of the Civil Procedure 

- Code applies to this case. In my opinion, it 
‘does. Seation 54 of the Land Acquisition 
-Aot says that the appeal to the High 

_ Court. shall be subject to the provisions 
of the Code of Civil Procedure applicable 
to appeals from original decrees; and it 
seems to me that sestion 98 is one of 

-the provisions of the Oode which is so 
made applicable, for apart from it there 
is no procedure prescribed, by which the 
order to be passed in fhe cases of differ- 
ence of opinion contemplated there could be 
ascertained. No doubt, in sub-section 2 of 
that section the words ‘desree’ and ‘judgment’ 
are used, but these are the ordinary terms used 
in Part VII of the Code dealing with appeals 
from original decrees, as also elsewhere 
thronghout the Oode. But sub sections 
land 2 of sestion 98 do not confer any 
right of appeal; they only lay down how 
an appeal heard by a Bench of, two or 
more Judges is to be disposed of in certain 
contingencies, The, principle governing the 
‘question as to thé right of appeal to the 
Privy Council or to the High Court under 
clause 15 of the Letters Patent has no 
application to.sestion 98. The provisions 
of the Civil Procedure Code relating to 
appeals from original decrees as laying 
down the procedaré for the hearing and 
disposal of such appeals are made appli- 
cable to appeals- under section 54 of the 
Land Acquisition Act by expresg reference. 
The application of those provisions cannot, 


+ 


therefore, ba excluded because of the use 
of the words ‘judgment’ and ‘decree’ in 
the sections, orders and rules bearing on 
the subject. 

Sub-seation 2 of section 98 ‘provides 
that “where ‘there is no such majority 
which conours in a jodgment varying or. 
reversing the decree appealed from, such 
decree shall be confirmed”, and this in terms 
applies to what has happened -in this 
case, I should say, therefore, that the 
rasolt of the hearing before Ayling and 
Sadasiva Aiyar, JJ., must be taken to be 
that the award of the District Judge was 
confirmed. Bat Mr. Ramesam appearing 
for the Government, the respondent in the 
appeal, is content to assept the award 
proposed by Ayling, J., and which to’ that 
extent was accepted by Sadasiva Aiyar, J. 
It thus becomes unnecessary to decide 
whether the order of the Oourt con- 
sisting of Ayling and Sadasive Aiyar, JJ., 
was & proper- order. We have in this 
connection been referred to a decision of 
the Oalsutta High Court in Krishen Doyal 
Qir v. Irshad Ali Khan (6), but I do not think 
that the siraumstances of that oase afford a 
very close parallel to the present oase, If 
necessary, the Caloutta ruling could be dis- 
tinguished on the ground that the learned 
Jadgea who heard the appealin this case 
differ from each other and from the Land 
Acquisition Judge on mattera relating to the 
principle of valuation and not merely ona 
question of figures, and I should be inclined 
to think that the order of the High Court 
was notin accordance with sub section 2 of 
section 98, i 

I may also mention -that Mr. Rama- 
chandra Aiyar drew our attention to rele 
2 of the Appellate Side Rules, under which 
the Bench composed of Ayling and Sadasiva 
Aiyar, JJ., was constituted and under 
which other Benches are ordinarily constituted 
for the hearing of appeals under section 
54 of the Land Acquisition Act. The rules 
provide for a Benchof two Judges who 
are ordinarily to hear and determine appeals 
from the ‘decree or order of a Civil Court’, 
and Mr. Ramachandra Aiyar’s argument 
was that, if we hold that tha decision of 
the High Court in an appeal under section 
54 is not a decree or order of a Civil 
Court, we must also hold that Ayling and 
Sadasiva Aiyar, JJ. had no jurisdiction {9 
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the appeal at all. I am not prepared to 
hold that there” is forse in this contention, 
thongh the argument is not without an 
appearance of plausibility. The rules are 
framed under the powers vested in the 
High Court not merely by the Charter 
“Aah and the Letters Patent, but also by 
the Civil Prosedure Code, and as the pro- 
visions of the Oivil Procedure Code relating 
to appeals from original decrees are expressly 
made applicable to appeals to the High Court 
from the award of a Land Acquisition Judge, I 

should think that the word3 “decree or order of 
a Civil Court” in clause (a), sub-rule 2-f rule 
2 of the Appellate Side’ Rules, do not preclude 


the application of this rule to cases of 
appeals under section 54 of the, Land 
Acquisition Act. The District Judge, 


against whose award the appeal was heard 
tried the case as the Tribunal designated 
as “the principal Civil Court of original 
jurisdiction” and, in my opinion, it would 
not be unduly straining the languageof rule 
2 (Appellate Side Rules) tot say that the award 
of such a Court “is a decree or. order of 
a Oivil Court” for purposes of the prosedure 
to be followed in the hearingand disposal 
of an appeal from an award of that Court 
as prescribed by the provisions of the 
Code of Civil Procedure which are expressly. 
referred to in section 54. I hold that the 
preliminary objection is valid and the appeal 
must be dismissed with costs. 

OLDFIELD, J.—I aged, 

SESHAGIRI Alya, J.—In my opinion. the 
_ preliminary objection is well founded. The 
decision against which the Letters Patent 
Appeal has been preferred is practically 
the result of a compromise, Mr. Justice 
Ayling was for giving Rs. 7,000 more 
to the claimant than was awarded by the 
District Judge. Mr. Justice Sadasiva Aiyar 
was prepared to increase it by over 
“Rs. 50,000. Neither of them was for 
confirming the award ofthe District Judge. 
Both of them were for varying it, one 
learned Judge to a small extent, the other 
to a larger extent. In the result, the 
Court’s order-was that the award should 
be increased by Rs. 7,000 plus the usual 
-- 15 per cent, To such a state of affairs, the 

language of section 98 of the Code. of 

Civil Prosedure seems inapplicable. Olause 

(1) contemplates the concurrence -of the 

Judges or a majority, There is neither 


ra 


ma 


in this case. Clause (2) provides for con- 
firmation of the lawer Court’s decision when 
the Judges are not agreed. That has not 
been done in -this case. The proviso, a8 
is very often the case in Indian enact- 
ments, introduces an exception to the rule 
requiring the confirmation, and only applies 
where the Judges differ on a question of 
law. Ev facie, therefore, the conclusion 
one to by the learned Judges in this case 


_ does not appear to be within the letter of 


the section, although ifthe District Judge’s 
judgment were confirmed, the section would 
have been satisfied. 


Mr. T. R. Ramachandra Aiyar contended 
that the conclusien is in accordance with 
the view taken by a Bench of three Judges in 
Krishen Doyal Gir v. Irshad Ali Khan (6). Mr. 
Justice Mookerjee alone deals with the present 


question. In substance what the learned Judge 


says amounts to dividing the judgment of a 


lower Court into compartments and 
to appropriating the ditfering Jadges’ 
views pro rata to “such of them as are, 


concurred in, and to others whish are not 
approved of. Such a procedure is hardly 
compatible with the avowed policy of the 
Legislature. In effect, the view leads to 
countenancsing the splitting of single 
jadgment into a number of judgments. If 
this process is logically applied whenever 
there is a soncurrence with the desision 
of a Court below on one 
to that extent there must be a confirmation 
leaving the other issues on which there 
isa difference of opinion to be adjusted 
otherwise. If there is a judgment 
relating to a number of items of land or 
accounts, . the final result as to each of the 
items will have to be settled in the same 
way. By parity of reasoning, when there 
is a judgment for Rs, 10,000, the decision 
must, for purpose of section Yë, be regarded 
as having been given in respect of each 
rupee or groups- of tens or hundreds of 
rupees. With all respect, [ am unable to 
uphold such a piecemeal apportionment 
of a single decree: I am not losing sight 
of the fact that there were ‘practically 
distinct subject-matters in the suit from 
which the appeal was heard in the Calcutta 
case. Nonetheless, the logical application 
of the principle of that decision to cases of 
money claims shows that‘ the section was not 


\ 


of the issues, 
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intended to be construed as suggested. Mr. 
Justice Chatterjee, in the original judgment 
from which there was the Letters Patent 
Appeal, says that clause (1) of section 
98 justifies the procedure adopted by him. 
That clause speaks of the appeal in its 
entirety, and of its confirmation or variation 
as a whole. I am unable to construe the 
clause as reading- the appeal‘or such portion 
of it as is concurred in by the Judges” shall be 
desided in-accordance with the opinion of such 
Judges. 

In the present case there is 
greater difficulty ‘than was present in the 
Calcutta case. The conclusion to increase 
the award by Rs. 7,000 was not based on 
any point on which tke learned Judges 
agreed. M. Justice Ayling and Mr, Jistice 
Sadasiva Aiyar proceeded to award com- 
pensation on different principles. 
“them to a oertain extent disagreed with 
the Court below and with each other. To 
such a desision I find it difficnlt to apply 
the language of section - 98 of the Code. 
, The result is that there is no judgment 
° which attracts the provision of section 15 of 
the Letters Patent, and consequently no appeal 
lies under it. 

Mr. Ramachandra Aiyar next suggested 
that the final decision may be regarded 
as that of Mr. Justica Ayling, the senior 
Judge, so as to invite section 36 of the Letters 
Patent. There are two difficulties in the 


‘way. In the first place, the recorded note 


speaks of the final award as that of 
the -Court of the two Judges. In ` the 
second place, it seems clear, as contended 
by the learned Government Pleader, that 
it is not a oase to which any sestion of 
the Letters Patent can apply. ~ . < 
Before dealing with the larger question 
whether an award in a Land Acquisition 
case is a judgment, I shall consider the 
shorter point whether section 36 of the 
Letters Patent applies. Sestion 44 saya: 
“The provisions are subject to the legis- 
lative powers of the Governor-General in 
Council.” The Code of Civil Procedure 
enacted by this authority’ makes provision 
for cases of difference of opinion by section 
98. Bat that provision is defestive and 
has not taken into account differences like 
the present case. Therefore, it is open 


to argument that the Letters Patent must. 


at least be taken ‘to be supplementary 


Both of. 


of the Code. Although I was ‘at first 
inclined to the view that section 36 of 
the Letters Patent should be confined to 
appeals from the Original Side, as such 
@ provision exists, as pointed out by Mr. 
Justice Oldfield in the course of the argument, 
in the Allahabad Letters Patent which did 
not contemplate an original civil jurisdic- 
tion, I have come to the conolusion, that 
the section is applicable to Mofussil appeals 
as well. In practice this conelusion may 
lead to difficulties. -Whether section 98 of 
the’ Code or sestion 36 of the Letters 
Patent applies to a given caso may not 
easily be determined. One rule may “be 
acted upon, namely, that the Latters Patent 
should be invoked only in oases which are 
not covered by the Code. 

As regards decided cases in Narayanasamt 
Reddi v. Osuru Reddi (£) a Full Bench of. 
this Court held that section 36 of the Letters 
Patent cannot apply to Mofuasil appeals. 
Karri Venkanna Patrudu, In re (9) takes a 
different view, although it should be noted 
that the Full Bench case was not quoted 
before the learned Judges. Roop Laul v. ` 
Lakshmi Doss (10) lays down the converse of 
the proposition enunciated in Narayandsami 
Reddi v.. Osuru Reddi (8). In Surajmal v. 
Horniman (11), reported sinse we heard 


“the arguments in this case, Sir Basil Scott, 


©. J., refers to sections 4 and 129 of the 


“Code of Civil Procedure as pointing to the 


conclusion that section 36 of the Letters 
Patent is also applicable to appeals from 
the Original Side. This does not affect the 
question whether that sestion,- subject to 
any law that may -be passed by the 
Governor. General in Counsil, is not intended 
to provide for differences of opinion in 
Mofussil appeals. Mr. Justice Chatterjee- 
says in Krishen Doyal Gir vy. Irshad Ali 
Khan (6) that seotion 36 of the Letters 
Patent is applicable whenever segtion 98 
of the Code is not applicable. That seams 
to be the better view. I' have, therefore, 
come to the conclusion, though not without 
hesitation, that section 36 of the Letters 
Patent applies to this case, if otherwise the 
desision is within its terms. 


(8) 25 M. 648. 
(9) 82 Ind, Cas. 380; 18 M, L. T. 591; 17 Or L. J. 


42. 
(10) 29 M. 1. f 
(11) 47 Ind. Cas, 449 at p. 407; 20 Bom, L. R, 185, 
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The last question is whether the pro- 
nouncement of the two learned Judges in 
this case amounts to a judgment within 
the „meaning of sections 15 and 36 of the 
Letters Patent. If the matter were res 
integra, I would have agreed with Mr, 
Ramachandra Aiyar on this point. There 
is great forse in the learned Vakil’s con- 
tention that a smelusion come t» by the 
“Tribunals exercising jurisdiction under the 
Land Acquisition Act is not an award like 
that given .by an arbitrator. or by an 
umpire. In the “Land Acquisition, Ast 
I of 1894, first of ‘all there js a proposal 
by the acquiring officer in which! he fixes 
. the amount of gompensation which he is 
preparad to giva to the claimant. If the 
claimant accepts the proposal, there is a 
aongladed bargain. If the claimant disputes 
the sorrestness of the asquiring . offizer’s 
valuation he is entitled to ask that the 
question be referred for the desision of a 
Civil Court. The Judge ofthe Civil Court 
exercises all the funations and privileges of 
a Judge who is hearing a contested 
case, The Government on ‘the one 
hand, and the claimant on- the other, 
adduce evidence of their respective coon- 
_tentions. The Judge gives his decision 
“on weighing the evidence placed before 
him. There is no Provision in the Aot by 
which finality is given to the decision 
thus arrived at. It is open to appeal 
under section 54 of the Act, | Moreover the 
question may arige, and very often does 
arise, as to whether A or B is entitled 
to the sompansation which msy be fixed by 
the acquiring officer or by the Court. 

Thus there will ba a tripartite. contesta 
The Tribunal will have ‚to deside first ba. 
taen. the contesting claims of the rival claim- 
ants and then to fix thé amount by 
valuation. 

Farther there may be cases in whioh 
the mode of apportioning the compensation 
between ‘vival claimants, as in the case of 
g ‘landlord and ‘tenant, will have to be 
enguired into by the Tribunals. There will 
thus be difficult questions relating to title, 
questions relating to mode of sapportion- 
. ment, questions velating to the mode of 
valuation, cropping pp in the course of a 
land asqnpisition gase. The Juiga who 
determines these questions’ is nat acting as 
an arbitrator, in the proper sizaifizsas; of 


3 


* Salsette’ Building Sites v. 


that term. Therefore there is considerable 
force in the contention of the learned 
Vakil for the appellant that the decision 
arrived at under these circumstances is a 


judgment in its moss ascepted sense. 
But speculation jis not possible on a 
question of this kind. The Judicial 


Committee of the Privy Counsi] have said 
the last, if not the final, word on the 
subject. In Rangoon Botatoung Oo. y. Collector 
of Rangoon (1) they first propounded tha 
view that the conelusion come to by the 
Appellate Court ‘under section 54 of the 
Land Acquisition Act is not a judgment, 
but partakes the character of an award. 
In a later casee in Special Officer, Salsette 
Building Sites y. Dasabhait (7) there are 
observations of the members sonstitut- 
ing the Board whith undoubtedly point to 
the conclusion that sin the opinion bf 
their’ Lordships the decision on appeal in a 
land acquisition case is not a judgment. 
It is true, as Me. Ramachandra Aiyar 
argued, thai the report of the observations 
is not authentic in the sense that they appear- 
in a publication sanctioned by the Jadisial 
Committee. Bat there is no reason for 
supposing that these observations were 
invented. Moraover, if we baar in mind 
that the application for special leave was 
made to the Jydiojal Committee after the 
refusal of the learned Judges who heard 
the case to grant a certificate under the 
Code of Oivil Procedure [vide Special Oficer, 
Dosabhai (2X), 
there. can bə no doubt that the Jadisial 
Committse did intend to lay down the 
proposition contended for by tha learned 
Goverament Pleader. ‘ 

Lastly wa hava the latest Privy Coansil 
desision in Secretiry of Sérts v. Ohslikant 
Rama Rao (5). That was a case under 
the Forest Act: it was-there pointéd out 
that, when under ‘a logal or spesial enast- 
ment an appeal is preferred to a District 
Court, the provisions of the Code relating 
to appeals and. to further appeals -there- 
from ordinarily govern such an appeal; but 
that appeals in land acquisition cases stand 
on a different footing. The inference is irre. 
sistible that the Judicial Committes haye 
definitely come to - the conclusion that no: 
appsal lies to them from a judgment of 
the High Court in a land acquisition pro., 
eseling. It miy -bə that His Majesty the 
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King’s unlimited prerogative’ of, hearing 
appeals from any judicial proceedings may 


induce the Judicial Committee to grant 
special leave in this case. But we are 
not concerned with that question. It seems 


to me’ that the conclusion is forced on 
us that the decision iù the present case is 
“not a judgment within the meaning, of that 
_expression in clause 15 or 36 
Letters Patent. The preliminary objestion 


must prevail and the appeal should be rejeat- 


“ed with costs. 
MC, P, _ 7 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’S 
E COURT. 
Crvit Revision No. 165 or T918, 
7 Ostober 8, 1918. 
$ Present :—Mr, Batten, A. J. O, 
AMOLAKSAO— DEFENDANT — APPLICANT 
f versus 
GOVINDRAO — PLAINTIPH— Non. 
APPLICANT. 

Civil Procedure Code (Act V of 1908), s. 115, O, I, r. 
10 (1), O. XXII, r. 8 (1)—“Application made on that 
behalf,” meaning of—O I, r. 10 (1), scope of-—Dejendant, 
when can be allowed to become plaintif'— Limitation 
Act (IX of 1908), s. 22, applicability of, to applications 
— Ret ision—Interlocutory orders —High Court, power of 
interference of. 

The words “an application made on that behalf”, as 
used in sub-rule 1) of rule'3 of Order XXII of the 
Civil Procedure Code, mean an application that the 
person ultimately found to be the legal tepresentative 
shall be made a party. [p. 34, col, 1.1 
© Section 22 of the Limitation Act “refers to suits 
and not to applications forthe substitution of a 
leal representativa [p. 35, col. 2.] 

Under the terms of rule 10, sub-rule 1}, of Order I 
of the Civil Procedure Code, the circumstances under 
which a person can be added as & plaintiffin a suit 
are strictly limited. [p. 35, col. 2.] 

A defendant cannot. ask to be made a plaintiff 
merely on the ground that he would have brought a 
suit if he had thought of doing so. { p. 85; col. 2, 

The High Court will interfere in revision with an 
interlocutory order if such order goes to the root of 
the case and allows the continuance of litigation 
which the lower Court had no jurisdiction to allow to 
continue. [p. 35, col. 2.} 

Revision of the ordér of the Junior Sub- 
Judge, Nagpur, passed on 27th March 
1918, under Order XXII, rule 3, in Civil 
Suit No. 2? of 1915. : 


of the 


[1919 


> 


Messrs. W, R. Furanik and V. V. Ohiiale, 
for the Applicant. 

Mr. N. R.-Alekar, for the Non- Applicant. | 

ORDER.—The facts of this case aré as 
follows — 

The sole plaintiff Baliram died on 10th 
December 1916 leaving a son and a widow. 
The widow Parvatibai applied on 16th 
June 1917 to be made a party as the legal 
representative of Baliram under Order KAI, 
rule 3, of the First Schedule of the Civil 
Procedure Code. The application was 


‘within time with reference to the Article 


176 of the Limitation Schedule. In Her appli- 
cation Parvatibai stated that Govind Rao 
was not a heir or legal 
ative of the déseased Baliram, On 20th 
June 1917 the defendant in the suit asked 
that Parvatibai’s application should be dis-, 
missed as Govind Rao the son and not 


. Parvatibai the widow- was the legal re- 


presentative of the deceased Baliram. I 
should menfion that in Parvatibai’s applica- 
tion both the defendant and Govind Rao 
are named as non-applicants. Govind Rao 
was noticed at the request of both the 
defendant and Parvatibai. On the 27th 
August 1917, after the period of limitation 
under Article 176 had expired, Govind Rao! 
applied to be joined as legal representa- 
tive vof the deceased Baliram. On the same 


- date the defendant, the applicant, in this 


Court, said that he had no objection to 
Govind Rao being joined as the legal repre- 
sentative of Baliram. Parvatibai, however, 
objected saying that under a Will she and 
not Govind Rao was the legal representative. 
t has been found asa matter of fact that 
Parvatibai is ‘not the legal representative 
of her deceased husband but that Govind 
Rao is his heir and legal representative, 
On 26th Marchx1918 Govind-Rao, the non- 
applicant in this Court, applied that in 
Parvatibai’s application of 16th June 1917 
he, Govind Rao; might be made an applicant 
instead of a non-applicant.. It is explained 
in this Court that this application was 
made under Order I, rule 10, read with 
section 141 ofthe Civil Procedure Code, 
The learned Sub Judge has passed no definite 
order on this application. In the order 
under revision the Sub Judge has- allowed 
the suit to proceed with Govind Rao as 
the legal representative of the deceased 


` Baliram, Parvatibai’s application to be legal - 


` 


represent- . 
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representative having been dismissed. 
urged in revision that the lower Court's 
order allowing the suit to proceed with 
Govind Rao as the legal representative of 
the plaintiff was made without jurisdiotion 
since no application within time was made 
by Govind Rao The learned Sub Judge 
has held, on the analogy of four cases cited 
by him, that though the real legal repre- 
sentative made no application in time to 
be joined, bè oan ba joined bacause an 
application was made by a person who has 
been fonnd not to be the legal repre- 
sentative. The casescited are those reported 
as Ghamandi Lal v. Amir Begam (1), Haidar 
Husain v. Abdul Ahad (2),° Masala Reddi v. 
Ramayya (3) and Bhikaji Ramchandra v. 
Purshotam (4). These cases have no rele- 
vanay bere, since they are cases~in whish 
application was made in time by one ont 
of several legal representatives and the 
question was how far that application 
affected the other persons who were legal 
representatives, In the present oase the 
application under Order XXII, rale 3, was 
made by .a person who has‘been found not 
to be a legal representative and who 
alleged that the prasent ‘applicant, who is 
the legal representative, was not the legal 
representative. As I understand sub-rule 1 
of rule 3 of Order XXI the words “An 
application made on that behalf” must be 
an application that the person ultimately 
found to be the -legal representative shall 
be made a party. It is not nesessary to 
deside in this case “whether such appli- 
cation may be made by any person other 
than the said legal representative. Bat 


‘of one thing I am quite sure, that an 


application asking- that a person shall not 
be made the legal representative cannot 
be treated as if it were an application that 
the said person shall bə made, the legal 
rapresentative. It- is urged on behalf of 
the non-applicant that having applied in 
March 1918 to be made an ° applicant 
instead of a non-applicant in the application 
of 2Jth June 1917, the applicant is entitled 


( a) 16 A, 211; A.W. N. (1894) 22; 8 Ind, Deo. 
N. 8.) 186. 
(disok 117; 5 A. L. J, 62; A. W. N. (1908) 41; 3 
M., LIT. 207. 

(3) 23 M. 125; 9 M. L. J. 313; 8 Ind. Deo. (N. s.) 


493. 
(4) 10 B, 220; 5 Ind, Deo. (x, =) 533, 
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to thé benefits’ of sub-section 2 of seation 22 
of the Limitation Act, 1908 To begin 
wilh, that section refers to suits and not 
to application, for the substitution of a 
legal representative but even if section 22, 
sub-section 2, bad any application at all to such 
an application, it could not be applied in the 
present case. No doubt under the principles 
of section 141, Civil Procedure Code, a 
non-applicant may apply to be made an 
applicant under the provisions of Order I, 
rule 10. It does not, however, follow that 
such a request should ,be granted, In the 
present case the request undoubtedly ought 
to be refused as it does not some within 
the purview of Order I, rule 10. Under 
the terms of rule 10, sub-rule l1, the oir- 
cumstances under which such a request can 
be granted are strictly limited. A defend» 
ant cannot be asked to be made a plaint- 
iff merely on the ground that he would 
have brought a suit if he had thought 
of doing so. The application of Parvatibai 
was adverse to Govind Rao and Govind Rao 
cannot possibly ask to be joined as an 
applicant in an application against his 
own interest. it is finally argued for the 
non-applicant that no revision lies in the 
case “besause the order of the lower Court 
is in -the nature of an interlocutory order, 
A „Bigh Court will, however, interfere in 
revision even with an interlocutory order 
if such order goas to the root of the case 
and allows the continuation of the liti- 
gation which the Court had no jurisdiction 
to allow to continue. In the present case 
there was no application before the lower 
Court which gave it jurisdiction to con- 
tinue the suit with the applicant as 
plaintiff, 

For the above reasons I set aside the 
order of Sub-Judge dated the 27th March 
1918 andi declare that the suit has abated. 
The non-applicant will pay his own and 
the applicant’s costs in this Court. I up- 
hold the’ order of the lower Court that 
Parvatibai should bear the costs in the 
lower Court. Pleader’s fees in the Oourt 
Rs. 15. 

Revision allowed, 
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VEDAVYASA AYYAR V. MADURA HINDU SABHA NIDHI CO., LTD, 


* MADRAS HIGH COURT. 
Szconp Crvit Arpa No. 1252 or 1917.- 
` August 27, 1915, 
Present:—Mr. Justice Phillips and Mr. 
Justice Kumaraswami Sastri, 
T, V. VEDAVYASA AYYAR— DEFENDANT 
No, 12— APPELLANT i 
‘ VETEUS n 
Tus MADURA HINDU SABHA 
NIDHI Co., LTD., TAROUGH ITS SOLE 
DIRECTORS AND Prorristors R, M. P. V. 
M. RAMASWAMI CHETTIAR AND 
OTHERE—PLAINTIFFS AND OTHERS DEFENDANTS— 


RESPONDENIS. 

_ Civil Procedure Code (Act V of 1908), ss. 11, 47, 
Form %, App. D—Morigage degree in favour of first 
mortgagee— Prior and puisne mortgagees—Direction to 
puisne morigagee to share im surplus sale-proceeds— 
Private sale and, satisfaction of decree—Suit by puisne 
mortgagee to enforce his mortgage, maintainability of 
Res judicata, 

‘The rights of a puisne mortgagee under a decree 
drawnuup according to Form 7, Appendix D, Civil 
Procedure Code, is contingent on the property being 
brought to sale for non-payment of the sum found 
due to the first mortgagee plaintiff, and the decree 
cannot “be read as a decree directing the mortgagor 
to redeem each-of the pnisne encumbrancers within 
the time limited for redeeming the first mortgagee 
and to entitle the puisne encumbrancer, on default, 
to bringthe property to sale for non-payment, not of 
the sum decreed to the ‘first mortgagee, but to each 
oftthem. The utmost that the puisne mortgagee 
can-claim is that, if the first mortgagee for some 
reason or other does not apply for sale in spite of the 
fact that he has not been paid, the puisne mortgagee 
can apply ‘for sale in order to work outthia right to 
share‘in the surplus, if any. The puisne’ mortgagee 
cannot be treated as a decree-holder entitled to 
bring the property to sale in default of payment of 
the sum declared to be due to him. [p, 38, col. 2,] 

Plaintiff brought the present suit to enforce a 
mortgage inhis favour'‘by defendants Nos. 1 and 2. 
The latter bad executed an earlier mortgage im 
favour of X. N. sued the defendants Nos, 1 and Fand 
also the present plaintiff as the puisne mortgagee 
and obtained a decree in Form 7, Appendix D, Civil 
Procedure Code. Under that decree thé property 
was to be sold and the present plaintiff was to share 
the surplus sale-proceeds, if any. One of the items 
‘was brought to sale in execution of the said decree, 
but on‘the plaintiff satisfying N.’s decree by private 
sale, the Court-sale was set aside. The plaintiff's 
mortgage ‘not having been satisfied, the present suit 
was filed impleading the 12th defendant who was the 
alienee from defendants Nos. 1 and 2. It was objected 
(1) that the plaintifi’s right was only to execute the 
decree in the former suit and that the present suit 
was barred under section “47, Civil Procedure Code, 
and (2) that the suit was barred as res judicata: 

Held, that the suit was not barred either under 
the provisions of section 11 or section 47, Civil Pro- 
cedure Code. [p. 39, cols. 1 & 2.] 


Govinda Taragan v, Veeran, 12 Ind. Cas. 432; 36 
M. 32; 21 M, LJ. 941; 1OM, L. T, 322; (1911) 2 M. 
$ 


- 
" 


W. N. 823 and Plait v. Mendel, (1834) 27 Ch. D. 
246; 54 L. J. Oh. 1145; 61 L. T. 424; 32 W.R 918, 


_ distinguished. 


Second appeal against the decree of the 
District Court, Madura, in Appeal Suit 
No. 273 of 1915; preferred against the decree 
of the Court of the Tempcrary Subordinate 
Judge, Madura, in Original Suit No, 1} of 
1916, 


FACTS appear from the j udgment, 

Mr. K. S. Jayarama Aiyar (with him Mr. 
T, L. Venkatarama Azyar), for the Appel- 
lant.—The ` present plaintif was a party 
defendant in a prior suit by the frst 
mortgagee, Naga Iyer. The desree in that 
suit is one that’ enures for the benefit of 
this plaintiff who was entitled to execute 
it. The decree must be deemed to have 
been passed for the benefit of all the 
parties. Any party who was to bave the 
benefit of the sale could apply for the 
execution of the decree. As the plaintiff 
did not apply for execution, a separate suit 
is barred under the provisions of section 47, 
Civil Procedure Code. The claim. is also’ 
barred -as res judicata,, as ‘the relief now 
sought was available in the previous suit, 
Original Suit No. 61 of 1910 on the file 
of the Court of the Principal District Munsif 
of Madura. - 7 

Mr ©. V. Anantha Krishaa Aiyar (with 
him Mr. P. 8. Narayanasawami diyar), for 
the Respondents.—The plaintiff could not 
have sought the relief now claimed 
in the previous snit. The only rights he 
had by the decree in that suit were to 
redeem the earlier mortgage or to share 
in the surplus proceeds, if any. As the 
claim in that suit was satisfied without 
resort to execution, plaintiff could not have 
enforced his rights: Sarat Chandra Roy v. 
Nahapiet (1) and Mackintosh v. Watkins 
(2). The property was not liable for sale 
as the olaim was satisfied. The oases 
sited for the appellants, Govinda Taragan 
y. Veeran (3) and Appeal Against 
Appellate Order No. 27 of 1917, do not apply. 
In the former no question arose as to.the 
rights of puisne mortgagees. The decreg 
only declared the amount due to the 
present plaintiff but did not direct ithe 


(3) 8 Ind. Cas. 1142; 87 0.907, 

(2)10.L. J. 31 at p, 35. 

(3) 12 Ind. Cas. 482; 86 M. 82; 21 M. L. J. 941; 10 
M. L. T, 822; (1911) 2 M, W. N, 323. 
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mortgagor to pay it. The object of the 


declaration was only to enable the puisne- 


mortgagee to share in the surplus sale 
proceeds in the event of the property being 
sold, Under the ciroumstances, section 47, 
Civil Procedure Code, does not bar the present 
claim, Appedl against Appellate Order No. 
87 of 1917 was a-claim by a sub-mort- 


gagee and, as an assignee of the original - 


mortgagee, he was held- entitled to apply 
for sale in execution to work out. his 
_ Tights. The position of a sub-mortgagee 
who claims under his mortgagor stands on 
a different footing from that of puisne 
encumbrancers claiming in their own right. 


There is also no bar by res judicata, as 
the plaintiff, though a party defendant in 
the . previous. suit, ‘was not- in a position to 
have his claim satisfied, 


JUDGMENT, 

KUMARASWAMI Sasrai, J.—The 12th defend- 
ant'is the appellant. Defendants Nos. 1 and 
2 mortgaged certain itéms of property to 
one Naga’ Aiyar, who filed Original Suit 
No. 61 of 1910 on the file of the Court 
of the Principal District Munsif of Madura 
to recover the sum due on-his mortgage. 
He impleaded the puisne mortgagees, one 


of: whom was the present plaintiff Nidhi. 


A decree was passed in Form 7, Appendix 
D, of the Code of Civil Procedure. Tha 
amounts due to the plaintiff in the suit 
and the puisne mortgagee defendant were 
declared but ‘the sale, of the mortgaged 
properties way ordered only in oase the 
defendant did not pay the amount found 
due to the plaintiff and the only right 
given to the puisne mortgagees, was to 
share in the .surplus, ‘if any, arising ont 
of the sale, One of the items of the 
property was brought tc sale in execution 
of the decree, but the plaintiff decree-holder 
was satisfied as the amount due was paid 
under Order XXI, rule 89, of the Code 
of Civil Procedure, and’ the sale set aside. 
The property -was sold by private sale to 
the appellant. As he did not pay the 
amount found in Original Suit No, 61 of 
1910 to be due to the Ist respondent herein, 
he sued for the recovery of the amount 
due to him as his mortgagor. Various 
defences were raised, the chief ‘of which 
were (1) that the remedy of the plaintiff 
was by exeouting the decree in Original 


3 


Suit No. 61 of 1910 and not by separate 
suit and (2) that, the second suit was 
barred, the matter being res judicata, The 
Subordinate Judge overruled the objections 
raised and passed a decree -which was con- 
firmed by the District Judge. 

Tam of opinion that the decision of 
the lower Courts is right. No doubt the 
present plaintiff Nidbi was party to Original 
Suit No. 61 of 1910 as a puisne enoum- 
brancer and the amount due te it was ascer- 
tained, . The decree, however, did not direct 
redemption of the subsequent mortgagees 
and expressly authorised sale only in case 
the amount due to the first mortgagee 
was not paid within the time limited. The 
only right given to the puisne encumbrancers 
was the right to redeem the first mortgage 
and on sale to sharein the surplus sale-pro~ 
ceeds in order of priority- 

In Sarat Chandra Roy v. Nahapiet (1) 
the effext of a decree drawn up under Form 
7, Appendix D, of the. Code was considered 
and Pugh, J., was of opinion that there 
was no right conferred on the sesond mort- 
gagee to get any relief at all if the- 
mortgagor satisfied the first mortgagee’s 
slaim, He observed: “In my view, therefore, 
under the Code, the second mortgagee is 
there simply for the purpose as indicated . 
by . Brett and Mookerjee, JJ., in Mackintosh 
v. Watkins (2) of receiving any surplus sale 
proceeds or of redeeming, and that he cannot 
take any independent action and treat the 
decree as in other respects in his favour.” 
Referring to Kissory Mohun Roy v. Kally 
Ohurn Ghose (4), the learned Judge distin- 
guished the case on the ground that it 
related to a decree passed as on the Original 
Side of the High Court and in Mackintosh v. 
Watkins (2) Brett, J., took the view that 
the practice and procedure followed in the 
original side was not to govern desrees” 
passed by Courts in the’ Mofussil, which were 
governed by the Civil Procedure Code and 
the Transfer of Property Act, pr 

In Mackintosh v. Watkins (2) it was held 
by Brett and Mookerjee, JJ., that in a 
suit by a first mortgagee impleading -the 
mortgagor and the puisne mortgagees, the 
mortgagor’ cannot be called upon to redeem 
the subsequent mortgagee defendants and 
that they arə not entitled to have ‘the 


(4) 22 ©. 100; 11 Ind. Dee. (N. s.) 69. 


“y 


+ 626; 14 0, W. N. 974, 
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property sold for the non-payment of the 
sums due tothem, Brett, J., observed that 
the object of impleading the. puisne mort- 
gagee was to enable the property to be 
sold free from his encumbrance, and “not 
to enable him to practically obtain a decree 
against the principal defendant without ~ 
bringing ‘a suit properly framed for the 
purpose.” The learned Judge was.also of 
opinion that such a procedure would be 
opposed to the provisions of Chapter III 
of the Court Fees Act. Mookerjee, J., was 
of opinion that sections 86 to 89 of the 
Transfer of Property Act “do not provide that 
the mortgagor may be called upon by the 
decree nisi to pay toa prisne encumbrancer, 
who bas been joined asa party defendant, 
what may be found dus to him upon his 
mortgage; the mortgagor, therefore, cannot 


‘insur the liability to have his property sold 


by reason of non-payment of the dues of 
the subsequent entumbrancer.”’ He held 
that if the mortgagor defendant pays to the 
plaintiff mortgagee what may have been 
found due to him, the property was not 
liable to be sold under the decree in the 
suit at the instance of the second mortgages. 
In Saruriigar Begam v. Baroda Kant Mitter 
(5) the same learned Judge was of opinion 
that if the amount due to the first mort- 
gagee was paid, there can be’no sale of the 
mortgaged properties and the puisne encum- 
brancers would obtain no relief in the suit, 
It is contended for the appellant that in 
a mortgage suit when puisne encumbrancers 
are made parties defendants there is a 
decree in favour of each of the mortgagees 


-which can be executed by him, and reliance 


has been placed on Govinda Taragan v. 


-Veeran (3) and the unreported decision in 


Appeal Against Appellate Order No. 87 of 
1907. Ido nst think these decisions support 
the broad propositions contended for. The 
former case related toa suit for redemp- 
tion of a mortgage, and it was held that 
paragraph 2 of section 93 of the 
Transfer of Property Act did not take 
away the right from the plaintiff mort- 
gagor to apply for 4 “sale, The learned 


‘Judges, after discussing the right of the 


mortgagor and mortgagee, observe that in 
some cases provisions for sale may be as 
much for the benefit of the mortgagor as 


(5) 5 Ind. Cas. 539; 11 O, L, J, 663 at p. 576; 37 0. 


~~ 


for the benefit of the mortgagee and that 
“Where the decree is imperative there is no 
reason why the decree should not be’ re- 
garded as passed for the benefit of ‘all the 
parties to the suit.” They thought there 
was no reason for holding that any of the 
parties to the suit, who would be benefited” 
by the sale, cannot apply for the enforce- 
ment of the deoree It should be observed 
that the suit was between mortgagor and 
mortgagee and no question arose as to the 
rights of puisne encumbrancers.. The decree 
was for redemption, and the only question 
was whether it was open to the plaintiff in 
a redemption suit to apply for sale under 
sections 92 and 93 of the Transfer of Pro- 
perty Act. In the present case there is 
nothing in the decree directing the mort- 
gagor to pay off the subsequent mortgagees. 
The decree, no donbt, declared the amount 
due to them, but this was only with the 
view of enabling them to share in the. 
surplus should the property be sold owing 
to non-paymert of the sum due to the 
plaintiff who was the first mortgagee. The 
right of the subsequent mortgagees under 


` the decree drawn up according to Form 7, 


Appendix D, of the Code of Civil Prosedure 
is contingent on the property being brought 
to sale for non payment of the sum found 
due to the plaintiff mortgagee, and the 
decree cannot be read as a decree directing 
the mortgagor to redeem each of the puisne 
encumbrancers within the time limited for 
redeeming the first mortgagee and to entitle 
the puisne encumbrancer on default to 
bring the property to sale for non-payment, 
not of the sum decreed due to the first 
mortgagee, but to each. of them. The 
utmost that can be said is that if the first 
mortgagee for some reason or other does 
not apply for sale inspite of the fact that. 
he bas not been paid, the other mortgagees 
can apply for sale in order to work out 
the -rights to share in the surplus, if any. 
This is quite different from their applying 
to sell, the property to discharge the 
amount declared due to each of them. If 
the mortgagor pays off the amount for 
which alone a sale in defanlt of payment 
was directed, it is dificult te see how, 
under the express terms of the decree, each 
puisne encumbrancer can come forward 
and ask for sale. No time is fixed in the 
decree for redeeming ‘them, There is ng 


» 
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direction in the decree directing the mort- 
gagee to pay them any amount and the 
right to share, which is dependent on there 
‘being a sale and a surplus after paying 
off the plaintiff mortgagee, - cannot be 
enforced if for any reason the sala cannot 


< take place at the instance of the plaintiff. 


Reference has been made to the English 
practice as setoutin Platt v. Mendel (6) 
and Daniel’s Chancery Practice, but it is 
unnesessary to consider 


of Property Act, Courts in India can pass 
a decree directing plaintiff to redeem each 
of the puisne mortgagees, and direot a sale 
at the instance of each of them. in case 
of his failure to do so. No such decree 
has been passed in the present case. In 
Appeal against Appellate Order No. 87 of 
.1917 the sub-mortgagee applied to enforce the 
decree in' favour of his mortgagor who was 


_ the mortgagee from the owner of-the pro- 


perty. All that was held was that he was 
entitled to apply for execution and to werk 
out his rights by the sale of the property. 


The sala was to be for the amount directed 
_in the decree to be paid by the original 


mortgagor to the mortgagee who in tun 
sub-mortgaged the property to the defend- 
ant. There is nothing in the judgment 
which suggests that puisne mortgagees 
should be treated as decree;holders entitled 
to bring ‘property to salep in default of 
payment of the sum declared to be due to 
them though the deorce contains no direc- 
tion that they should be redeemed or that 
property should be sold in default of pay- 
ment of the sums declared to be due to 
the puisne mortgagees. The sub-mortgagee 
is an assignee of the original mortgagee 
and his béing allowed to work out his 
rights, doing what his mortgagor sould have 
done, would not confer similar rights on third 
parties slaiming i in their own right. 

As the lst respondent was not entitled to 
execute the decree in Original ‘Suit No. 61 
of 1910, section 47 of the Cnde of Civil 
Procedure has no application. 

As regards the question of res judicata 
the present suit is beyond the pecuniary 
limits of the jurisdiction of the Tistrist 


. Munsif. Original Suit No. 61 of 1910, which 


owas on the file of the District Munsif’s Court, 


(6) (1884) 27.0h. D. 246; 64 I, J. Ch. 1145; 51 D, 
T, 424; 32 W. R. 918, 
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whether having | 
regard to the provisions of the Transfer 


39 


cannot render the present suit as res judicata, 
Moreover, as pointed ont in Debendra Nath 
Sen v. Mirza Abdul Samed (7), a suit by a 
puisne mortgagee, who is a party to a 
prior suit by another mortgagee can only be 
barred if the puisns mortgagee, is in a 
position to have hia claim satisfied from the 
surplus sale-proceeds realized in exeontion 
of the deoree in the prior suit. 
The second appeal fails and is dismissed 
with costs. 
„Pains, J.—I agree. 
M. OC. P. 
Appeal dismissed, 


(7) 1 Ind, Cas, 264; 10 C. L. J. 150. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sscosp Civiu APPrRAL No. 490 or 1917. 
Z Ostober 24, 1918. 
Present: — Pandit Kiuhsiya Lal, A. J. O. 
MAHABIR PRASAD—Dergypant 
No, 1— APPELLANT 
versus z 
CHHOTE SINGH AND axoraeR—PLAINTIFRS 
AND PARMESHWAR DAYAL—DEFENDANT 
No. 2—RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 48 — Morl- 
gages, separate, in favour of different mortgagees — — Pre- 
sumption that separately created rights relate to 
different entities— Rights created in favour of different 
persons, exercise of, S 

The principle recognised by section 48 of the 
Transfer of Property Act suggests that where 
separate rights created in favour of different persons 
oan all be exercised without encroaching upon each 
other, they must be treated as relating to different 
entities. [p. 40, col. 1.] 

Appeal against the decree of the Subordinate 
Judge, Partabgarh, dated the 20th August 
1917, npbolding that of the Probationary 
Munaif, Partabgarh, dated the 6th June 1916, 

Mr. Ait Mohammad, for the Appel- 
lant. 

Babu Har Dhian Chandra, for Respondents 
Nos. 1 and 2. 

JUDGMENT.—This appeal arises out of 
a suit for possession brought by the plaintiffs- 
respondents. It appeare from the old settle- 
ment khewat that Fateh Babadur was the 
owner of a l anna 4 42/70 pies share in the 
village Hariharpur. His nephew Rajpal 


-Singh owned a 10-62/70-pies share in the same 
yillage. 


Fateh Bahadur snbseguently soid 
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“his rights to Rajpal Singh. Rajpal Singh 
thus became the owner of the entire 2- 
annas 3-24/70-pies share in the village. He 
< was succeeded by his widow, Musammat 
Sidh Kunar, who on the l6th August 
1889 mortgaged with possession her l-anna 
4-32/70-pies share with Bhagwat Misra, de- 
scribing the said share as comprising 35 
bighas 7 biswas 8 biswansis of land (Exhibit 
8), She died and was succeeded by her 
nephew, Baijnath Singh. 

On the 3st January 1898 Baijnath 
Singh mortgaged 20 bighas 8 biswas of 
bis land in Mauza Hariharpur with Madho 
Singh (Exhibit A-11), The land mortgaged 
with Madho Singh was obviously distinet 
from the land ‘mortgaged with Bhagwat 
Misra, for the principle, recognised by section 
48 of the Transfer of Property Act (IV 
of 1882), suggests that where separate 
rights created in-favodr of different persons 
can all be exercised to - their full extent 
without -encrodching on each other, they 
must be treated as relating to separate 
entities. : Š ' 

The proceedings subsequently taken by 
Madho Singh to enforce his mortgage, to 
which reference will be made hereafter, 
show that be- recognised the distinctness 
of the property mortgaged with him from 
tHat mortgaged with Bhagwat Misra. On 
the 14th . August 1903 Baijnath Singh 
mortgaged his 10-62/70-pies share with Gulab 
Khan, stating that the property mortgaged 
had nopricor shoumbrances thereon (Exhibit 
6). That statement was obviously false, 
for whether the share mortgaged was 
identidal with the property mortgaged with 
Madho Singh or formed pait of the pro- 
perty mortgaged with Bhagwat Misra 
(Exhibit 11), á prior mortgage in any event 
éxisted. ` | 
» On the Ist September 1905 Baijnath 
Singh executed a deed of further charge 
in favour of Parmeshwar Dayal and Datadin, 
“dons of Bhagwat Misra, (Exhibit 4) and 
on the 10th October 1905 he sold his 1- 
anna 4.32/70-pies share, which was the subject 
of thé first mortgage of tke 16th August 
1889 and the deed of further charge last 
mentioned, to Choti Singh, one of the plaint- 
iffa to the present suit (Exhibit 5). 

On the 21st December 1910 Mabmndi 
and Saheb Din, cons cf Gulab Khan, 
vheir mortgagee rights to Parmeshwar Dayal 


oa 
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-Madho Singh 


~ Grote 


(Exhibit 6), who filed a suit for the 
resovery of the money-due on the mortgage 
and got a decree for thé ` sald of 
the share mortgaged. Meanwhile Madho. 
Singh had “also obtained a decree for the 
sale of the 20 bighas 8 biswas mortgaged 
with him. He had made Ohotu Singh, the 
purchaser of fhe l-anna 4.32/70-pias share, 
and Datadin and Parmeshwar Dayal, sons 


of the prior mortgagee, parties to his suits’ 


but on those persons objecting that the 
property with Madho Singh was separate 
and distinct from the property mortgaged 
with Bhagwat Misra, which was subsequently 
purchased by ~Chotu,, Singh, they were 
exempted. It is noteworthy, however, that 
Mahmudi, son of Gulab Khan, was also 
made . party to that suit; but he raised 
no objection ds to the identity of the property 
mortgaged with Gulab Khan, against which - 
Madho Singh was seeking to enforce his 
mortgage. : 

Parmeshwar Dayal paid up the money 
due to Madlo Singh and brought to sale a 
10.62/70-pies share in execution of his decres 
and another 10-62/70-pies sharein enforsement 
of the rights of Madho Singh, to whish 
he claimed to have been subrogated. He 


-succeeded in bringing both the properties 


to sale, which were purchased by Mahabir 
Prasad, the present defendant-appellant. 
The ejecstment of thé plaintifis from a 


10-62/70-pies share out of the l-anna 4.32/70. ` 


pies share beld by them followed, resulting 
in the present suit for possession of the 
same. The Courts below decreed the claim, 
holding that the share held by the plaintiffs 
was distinct from the property mortgaged 
with Madho Singh and Gulab Khan. 
refused to allow the defendants an opportunity 
to redeem the mortgage made in favour of 
Bhagwat Misra. 


The mortgage-deeds executed in favour of 


Madho Singh and Gulab Khan do not 
contain any internal evidence of a sufficiently 
definite character to indicate which portion 
of the property was intended tobe mort- 
gaged with each of them. But the son dust of 
in exempting the present 
plaintiffs from his suit leaves no room for 
doub that he treated the plaintiffs as 
holding no interest in the property against 
which he sought to enforce his mortgage; 


sold- aud so far as the mortgage in favour of 


Madho Singh is congerned; this feet must 


They: ` 


r 


Vol. XLIX] 
Sof a » 
RAMAN CHETTY V, PASUPATHI IYER, 


be treated as conclusively establishing that 

what was mortgaged with Madho Singb, 
which subsequently passed to the defend- 
ant-appellant, was separate from what waa 
mortgaged with Bhagwat Misra. 

As regards the mortgage held by Gulab 
Khan, the conduct of Mahmndi, one of the 
sons of Gulab Khan,. who was a party 
to the suit filed by Madho Singh to enforce 
his mortgage, leaves equally no room for 
doubt tbat the property mortgaged with 
Madho Singh and Gulab Khan was the 
same, inasmuch as he would have objected 
to his having been 
property mortgaged with Gulab Khan been 
„distinct from the property mortgaged with 
Madho Singh. As a matter of fact the 


20 bighas 8 biswas mortgaged with Madho ` 


Singh. represented a 10.62/70-pies share, and 
that was the very share which was mortgaged 
with Gulab Khan, A similar indication is 
afforded by the conduat of Parmeshwar 
Dayal, who, when filing his suit to-enforce 
his mortgage, omitted to implead the present 
‘plaintiffs, ` 

Had the property mortgaged with Gulab 
. Khan and Madho Singh been identical with 
- or formed part of the property mortgaged 
with Bhagwat Misra, the defendant-appellant 
would have had the right to redeem the 
mortgage. ' But in the face of the findings 
of: the Court below, whish this Court 
actepte, that that property was distinct and 
separate, no right of redemption accrues to 
the defendant appellant. No other point has 
been pressed at the hearing. if 


The appeal is, therefore, dismissed with 
costs. | 


t 
Appeal dismissed, 
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MADRAS HIGH COURT. 
Appears Nos, 112 ann 150 oF 1916, 
February 1, 1918. 

 Present:—Justice Sir William Ayling, Kr, 
and Mr. Justice Seshagiri Aiyar. 
In Arrear No. 112 or 1916 
S. T. N. RAMAN CHETTY AND ANOTHER 
— Derenpanis Nos. I ann 2— 
APPELLANTS 
j - VETSUS 
K. G. PASUPATHI IYER AND OTHERS 
— PLAINTIFF AND Derenpants-Nos, 3 
TO 10—Resronpents. 

: IN Arrear No. 150 or 1916 

R, M. M. L. LAKSHMANAN CHETTY 

—Derenpan? No, G— APPELLANT 
F versus ‘ 
. K, Q. PASUPATHI IYER AND OTHERS 
7 — PLAINTIFF AND DEFENDANTS 
Nos, 1, 2 axp 8 ro 10— ? 
_ RESPONDENTS. 
_ Contract Act (1X of 1872), s. 2— Consideration— 

Benami transaction—Promissory note, execution of 
benami in name of one out of two payees—Suit by osten- 
sible payee, maintainability of. ; 

The definition of the term ‘consideration’ in 
section 2 of the Contract Act excludes the idea that 
a promisor can also be the promisee. [p. 43, col, 1,] 

A suis on a promissory note executed by two 
persons, one of whom isthe real promisee from 
whom the consideration actually passed, is not 
maintainable by the ostensible payee who is only 
a benamidar for one of the executants, [p. 48, col, 1. | 

Appeals against the decree, dated the 
20th Desember 1915, of the Temporary 
Subordinate Court, Ramnad at Madura, 
in Original Suit No. 152 of 1911 (Original 
Suit No, 214 of 1911 on the file of the Court 

-of the Subordinate Judge, Ramnad), 


The Hon’ble Mr. T. Rangachariar, for the 
Appellants in No, 112. 

Messrs. C. V. Ananthakrishna Aiyar, K. P, 
Madhava Row and K. F. Lakshmana Row, for 
lst Respondent in No. 112. 


Messrs. K. Srinivasa Atyangar and A. 
Viswanatha, Iyer, for Respondents Nos. 2 to 
5 in No, 112. 


Messrs. T. Narasimha Iyengar and E. 
Krishnamachartar, for the Appellants in 
No. 150, ~ 


Messrs. K. P. Madhava Rau and K. P. 
Lakshmana Row, for the Respondents in 
No. 150. 

These appeals came on for 
the 14th of September 1917, 


hearing on 


Po kad 
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JUDGMENT. —The Subordinate Judge 
was wrong in holding that the previous 
decision of this Court disposed of Issue 
. No. 1. The first part of the ‘latter runs 

thus “ Whether Nachiappa Chetty and 
Sth defendant exeontéd plaint promissory 
note and received consideration from plaint- 
iff:” and the. question of- whether the 
promissory note was supported by considera- 
tion was not considered at all by the 
learned Judges. < 


We must, therefore, sall for a finding on 
the evidence on record on the question of 
whether the plaint promissory note was or 
was ‘not supported by consideration. The 
finding should be submitted in two months 
from this date, and seven days will 
allowed for filing objections. 





. 1 

In compliance with, the order contained 
in tbe above judgment, the Jadge of tbe 
Temporary Subordináte Court of Ramnad 
at Madura submitted his finding that no 
consideration was paid by the plaintiff and 
that, therefore, nothing was due to him 
thereunder. 





-These appeals and the memorandum of 
objections filed by the Ist respordent in 
Appeal No. 112 of 1916 came on for finai 
hearing on the 20th January 1918, 


Mr. T. Narasimha Iyengar and the 
Hon’ble Mr. T. Rangachariar, forthe Appel- 
Yants.—T he plaintiff’s suit is not maintainable. 
No cousideration passed from him. Though 
consideration need not necessarily proceed from 
the promisee, in this case the real promisese 
is himself one of the promisors. The 
latter could not institute the suit against 
himeelf. His bexamidar, the plaintiff, cannot 
claim to be in a batter position. 

. Mr.-G. V. Ananthakrishna Aiyàr, for the 
‘Plaintiff. Respondent.— Plaintiff, asthe holder 
of the note, was entitled to maintain the suit. 
The fact that the money belonged to 8th 

defendant is not material. Besides 8th 
defendant was different from the firm which 
-was the real promisar, 

JUDGMENT.—This oaze has come up to 

«this Court more’ than once and has given 
rise to differing comments on the wording of 

„the judgments of this Court, It is, therefore, 
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desirable to state once again the facts of the 
case, so that there may be no occasion for, 
further misunderstanding. 

The plaintiff sued on a promissory note 
standing in his name. His. case was that 
he paid money for the note. The exeou- 
tants were one Nachiappa Chetty who, it 
was alleged, wasthe agent of~the firm of 
which defendants Nos. 1 to 5 were said to be 
8th defendant who, 
it was alleged, was the agent and partner of 
a firm of which defendants Nos. 6 to 10 were 
the partners. Defendants Nos. l to 5 stated 
that no money came from the plaintiff and 
that, the real lender was the 8th defendant, 
between whose firm and the firm of defend- 
ants Nos. 1 to,5 the loan was adjusted. In 
this state of the pleadings, the’ first issue 
was raised which in substance involved the 
decision of two questions, (a) whether plain- 
tiff advanced the money and was consequent- 
ly entitled to sue and (b) if not, whether. 
the plaintiff being a benamidar for the 8th 
defendant was entitled to maintain the suit. 
On the first oggasion the Subordinate Judge 
held that plaintiff being. a name-lender 
was not entitled to maintain the suit. He 
also found that there was an endorsement 
to the. 8th defendant by the plaintiff, and 
that the note went out of the possession 
of the plaintiff, 

Sankaran Nair and Oldfield; JJ., who 
heard the appeal on the first occasion held 
that the note had left tke hands of the 
plaintiff. On tbe question of the plaintiff’s 
right of suit, they held that although he- 
-may only be a benamidar, his right of suit 
was not lost. The case was remanded to 
the Subordinate Judge. On this second 
occasion, the Subordinate Judge held that 
the question of the payment of considera- ` 
tion by the plaintiff was res judicata by 
virtue of the decision of Sankaran Nair and 
Oldfield, JJ. .We heard the appeal from 
this latter judgment of the Subordinate 
Judge. We disagreed with him on the 
question of resjudicata and remanded the 
suit for trial, In our judgment we stated 
the issue in these terms: “ Whether the 
plaint promissory note wes or was not support- _ 
ed by consideration.” But it is clear-from the 
previous portion of our judgment that we 
did not intend to vary the issue originally 
framed ; and we stated specifically that the 
trial of the first part of the first issue 
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originally framed was not barred by res 
judicata, ~ - 


On the present occasion, the Subordinate | 


Judge has come to the conclusion that 
plaintiff paid no portion of the considera- 
tion. Mr, Anantakrishna Aiyar does not 
seriously attack this finding ; and we think 
the Subordinate Judge’s decision is borne 
out by the evidence on the record. 

What the learned Vakil- for the plaintiff 
urges is that even though the money might 
have belonged to the 8th defendant; so 
long as the plaintiff is the holder of the 
note, he is entitled to sug for its recovers. 
We are unable to agree with him. The 
8th defendant who is the real ~promisee is 
himself aco-promisor, If the note had 
beet executed {6 the 8th defendant by 
himself and by Nachiappa Chetty; the 8th 
defendant would not have been entitled to 
maintain a suit. No authority to the son- 
trary has been cited to us. The definition 
of the term consideration excludes the idea 
that a promisor can also be the promisee. 
Mr. Anantakrishna Aiyar’s suggestion that 
the 8th defendant was different from the 
firm which was the promisor has not been 
raised or tried hitherto and we cannot allow 
that question to be argued. 

Ifthe 8th defendant as promisee of a 
` note of which he is the promisor cannot 
maintain a suit, it also follows’ that the 
plaintiff who is his benamidar cannot 
maintain the suit. A benamidar cannot ke 
ina better position than the real owner. 

In this view, the suit brought by the 
plaintiff must be dismissed with costs. In 
the result we accept the finding of the 
Subordinate Judge, allow Appeals Nos. 112 
and ‘150 of 1916 and dismiss the suit with 
costs against - the plaintiff throughout, 
subject to plaintiffs right to recover costs 
awarded to him in Appeal No. 319 of 1912, 

The memorandum of objections is dis- 
missed without cosfs. The appellants in 
Appeal No. 112 of 1916 must pay the costs 
of respondents Nos, 2 to 4, 

MGB, 
` Appeals allowed; 
Memorandum of Objections dismissed. 
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- OUDH JUDICIAL COMMISSIONER’S 
COURT. . 
~ Srconp OiviL Appear No, 469 or 1917. 

Civit Revision No. 138 or 1918. 

f October 23, 1918. . 
Present:—Pandit Kanhaiya Lal, A. J. O. 
LALLU—Derenpaxt No, 2—— APPLICANT 

VvETEUS 
FAZL HAGO-—PLAINTIFF— OPPOSITE Parry, 


‘Adt of God,’ meaning of~—Negligence—Rain water 
‘collecting in debris of fallen house—Damage caused to 
adjoining wall—Damages, suit for, maintainability of. 

The term ‘act of God’ is limited strictly to those 
classes of inevitable accidents which are occasioned 
by the elementary forces of nature, unconnected with 
the agency of manor other causes, and does not 
include cases of damage which could have been 
prevented by such an amount of foresight and care 
ascan be reasonably expected from an adjoining 
owner, [p. 44, col. }.] 

A person who, for his own purposes, brings on his 
land and collects and keeps there anything likely 
to do mischief, if it escapes, must keep itin bb 
his peril, and if he does not do so,is prima facie 

7 answerable for all the damage which is the natural 
consequence of its escape. [p. 44, col. 1,3 

A person who allows rain water to collect in the 
materials’and the debris of his fallen house and thus 
to cause injury to an adjoining wall makes himself 
liable to compensate the owner of the wall, for the 
damage sustained by him. [p. 44, col. 2.] 


Appeal against the decree of the Subordi- 
nate Judge, Saltanpur, dated the 17th 
August 1917, upholding‘that of the Munsif, 

~Sultanpur, dated the ¢th June 1917. 


Mr. A. P. Bose, for the Applicant, 
Mr, Rudra Datta Sinha, for the Opposite 
Party. 


- JUDGMENT.—The house of the plaintiff 
adjoins tbat of the defendants. In the 
rains of 1915 the house of the defendants 
fell but no steps were taken by them either 
to remove the debris or to arrange it in 
such a way that no rain water might collest 
there so as to injure the house of their 
neighbour. In the succeeding year the 
plaintiff asked the defendants to remove 
the debris, but the defendants paid no atten- 
tion to his request. He offered to remove 
it himself or to create a passage for the 
water to flow ont of the land of their 
“house, bat that offer also received no atten- 
tion. He then applied to the Municipal 
Board, but to no effect. In the rains of 
1916 some rain water consequently collected 
where the materials of the dilapidated house 
of the defendants were lying and peroolat- 
ing into the adjoining wall of the’plaintiff 
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caused it to fall. The plaintiff has been 


. - awarded damages in consequence. 


The learned Counsel, who appears for the 
defendant-appellant, relies on the decisions 
in Moholal Maganlal vy. Bai Jivkore (1) and 
Baldeo Das v, Secretaty of State for India in 
Council (2) and contends that the defend- 
ants did not make an unnatural use of 
their land and were not liable for any 
damage caused by anything beyond their 
control, But the bringing on to land 
things likely to do damage, if they escaped, 
is not a ‘natural use of land, if it is 
accompanied by negligence to take the 
necessary steps to prevent its escape. In 
Rylands v. Fletcher (8) Blackburn, J,, observ- 
ed: “We think that the true rule of law 
is that the person who, for his own purposes, 
brings on his land and collects and keeps 
there anything likely to do mischief, if it 
escapes, must keep ib in at his peril, and that, 
if he does not do so,is prima facie answer- 
able for all the damage which is the 
natural consequence of his escape. He can 
excuse himself by showing that the escape 

“was owing to the plaintifi’s default or 
perhaps that the escape was the consequence 
of vis major, or the act of God.” 

The failure of the defendants to take 
due care that the rain water did not collect 
in such a wayas to damage the wall of 
their neighbour was responsible for . the 
damage suffered by the plaintiff. The term 
“iot of God” is limited strictly to those 
classes of inevitable accidents which are 
occasioned by. the elementary forces of 


nature, unconnected with the agency cf, 


man or other ‘causes, and does not include 
cases of damage which could have been 
prevented by such amount of foresight, pains 
sand care as can reasonably be expected 
from an adjoining owner. In 
Ohartar v. Krishnasawmt Mudali (4) it: was 
held that the retention of water by a person 
on a portion of his land to prevent its 
passing on to other portions of his land is 
not an act done in the natural and usual 
course of enjoyment, and the person, so 
doing is liable for damage, caused thereby. 
In Madhav Shivram v. Rakhama Bhaushet (5) 


1 
(1) 28 B. 472;6 Bom. L. R, €29, 
(2) 20 P. R. 1883. 
(3) (1868) 3 H. L. 330; 37 L. J. Ex. 161; 19 Le, 
220; affirming 12 Jur. (N. 3.) 603; 14 W. R. 799. 
(4) 31 M. 169; 3 M. L. T, 368, 
(6) 9 Bom, L. R, 864. 
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it was similarly held that a person who 
erected in the bed of a stream a dam 
which had’ the effect of-diverting the water 
from its natural course on to the land of 
the plaintiff and caused damage thereby 
was responsible for the damage 80, caused. 

When the house of: the defendants fell, 
they wére under at obligation to see 
that it was kept in such an order 
that no damage was caused to an adjoin- 
ing neighbour. The collection of rain water 
in ‘such a house cannot in any sense be 
treated as a natural use of the land over 
which the dilapidated materials of the land 
lay, and on the facts. found the defendants 
have been rightly-held liable for the damage 
caused by their failure to carry ont that 
obligation. 

The application is, therefore, dismissed with 


Application dismissed, 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, | 
Civin MisCELLANGO98 Case No. 36 or 
1916. 
August 19, 1918. 
on —Mr. Saunders, J.C. 
S. - BANERJEE—APPLHCANT | 
r versus 
A. O. MUKERJEE AND ANOTHER— 
_ RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. ITI, r. 2— 
Upper Burma Civil Courts Regulation (I of 1896), 
8, 26 — Agent, recognised, powers of, scope of. 

Section 25 of the Upper Burma Civil Courts 


Regulation forbida’ a recognized agent doing such 
acts as examining and cross-examining 2 witness or 


ue the Court on behalf of his olient. [p. 46, 
col, 1 

` Messrs. Johannes and Lutter, for the 
Respondents, 


JUDGMENT.—This is an application for 


. the transfer of a suit now pending in the Dis- 


triot Court of Mandalay. The applicant is 
one S. O. Banerjee and the application has 
been presented by the applicant in person 
but one S. C. Gupta appears in this Court 
to support the application. 

A preliminary objection was made that 
under section 25 of the Upper Burma 


` 


| ties in cases 
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Civil Courts Regulation S. C. Gupta, who 
holds a power-of-attorney from the plaint- 
if but is not himself an Advocate and 
is not licensed by the Judicial Commis- 
sioner, is not -entitled to appear. The 
point was considered by the District Judge 
Mr. Holme, who passed orders on the 
19th Maroh 1916,' permitting ©. O. Gupta 
to appear for the plaintiff’ The Judge 
did not ~sonsider the effect of section 25 
of the -Upper Burma Civil Courts Regula- 
tion but held that under Order III of the 
Code of Civil Procedure, S. O. Gupta be- 
ing an authoriséd agent was, in the 
absence of any provision of law to the 
contrary, entitled -to be heard e as agent of the 
plaintiff. 

For the respondent the case of Harchand 


_ Ray Gobordhon Das v. Bengal Nagpur Ry. Co, 


G) is relied on. No reasons, however, were 
_given for the order there made, and it 
appears that the rules of- the Calcutta 
High Court expressly forbid any persons 
but Advocates and Vakils appearing for 
parties before it. In that case the agent 
desired to appear in the Court of Small 
‘Causes and the Judge of the Small Cause 
Court appears to have held that although 
a recognized agent can appear on behalf 
of the -plaintiff or: defendant by whom he 
has been authorised to do such things, 
the Jaw does not give the power to plead 
on behalf of his principal. The oase is 
mot very belpful, The case of Nga Nyun 
v. Nga Po 049) ia also. cited. ` That was a 
case’in which the Pleaders practising at 
.a-certain Court in Upper Burma complained 
that the ‘respondent, under cover of special 
powers-of-atforney, was appearing for par- 
in the . Township (Court and 
practising as an Advocate. My learned 
predecessor held that it would be absurd 
if the provision of Order HI, rule 2, should 
‘enable an unqualified. person to practise as 
an: Adyooate in spite of the provisions pf 
section 25 of the Upper Burma Civil 
QGourts Regulation. But the- Judge appears 
to have considered that while Order III, 


- rule 2, of the Code of Civil Procedure no 


longer imposes any ‘restrictions on the 
appointment of Attorneys to represent parties, 
the role does not authorise a person to 
make a ‘business of appearing as an 


a) “28 Ind. Cas, 838; 19 O. W. N. 84. 
(2) 25 Ind. Oas, 168; 7 Bur, L, T. 206, 


C INDIAN OABES, 


Section 25 ` 


- word 


45 


Attorney for parties in cases, and if was 
held that a person who constantly and as 
a means of livelihood appeared as an 
Attorney, or made a business of appearing 
as an Attorney, was practising as an 
Advocate and was liable to fine under the 
provisions of section 26 cf the Upper 
Burma Civil, Courts Regulation. But sections 
25 and 26 of the Regulation say nothing 
about a person practising as an Advocate. 
(1) runs as follows :— ‘No 
person shall be permitted to appear, plead 
or act as an Advocate in the Court of 
the Judicial Commissioner or in any Court, 
whether civil or srimina], subordinate.thereto 
unless such person has been licensed thereto 
by the Judicial Commissioner either gener- 
ally or specially.” Clause 2 provides for 
the framing of rules for the qualification, 
and admission of proper persons to appear, 
plead or act as Advocates, and clause 3 
‘provides for the issue of licenses to 
Advocates, while section 26 provides for 
the panishment of any person appearing, 


, pleading or acting in any Court in con- 


travention of the foregoing provisions of 
the Chapter or. the rules made there- 
under. : 

It is quite ‘possible that it was not 
intended that seotion 25 should have the 
effect of forbidding a recognized agent as 
defined in Order III, rule 2, appearing in any 
single case, but the section must, I think, 
be ‘construed without reference to its 
intention and if appears to me that it 
does in fact forbid any~person who is not 
an Advocate or generally or- specially 
licensed by the Judicial Commissioner ap- 
pearing, pleading or acting for his prin. 
sipal | in any Court. The words “appear” 
and “act” as pointed out in the Commen- 
tary to Order III, rule 1, by Messrs. 
Ameer Ali and Woodroffe, bave a well. 
defined and well-known meaning. To appear 
for a client in Court is to be present 
and to represent him in various stages of 
litigation at which it is necessary that the 
client should be present in Court himself or 
by some representative. To ast fora client 
in Court is to take on his behalfin Court 
or in the offices of the Court the necessary 
steps that must be taken in the oourse of 
the litigation in order that his case may 
be properly laid before the Oourt. The 
“aot” is, however, taken§;to refer to 
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ordinary acts and thus not to include the 
instituting or defending of a suit, which 
a recognized agent cannot do in his own 

name. : . 

Accepting these explanations of the terms 
‘appear” and “act”, it appears to me that 
section 25 of the Upper Burma Civil Courts 
Regulation does forbid_a recognized agent 
doing such aats as examining and sross- 
examining a witness or addressing the Court 
on behalf of his client. It would seem 
to be the duty of the agent to engage 
an Advocate to do these acts. Itis not 
here necessary to decide what other acts 
a recognized agent may or may not perform, 
or what would be the effect of his doing acts 
which are forbidden by law. 

I am of opinion that this .Court cannot 

„hear the agent S. O. Gupta. He will be 
granted an adjournment in order to enable 
him to engagean Advocate or to take such 
action as he thinks proper inthe interests of 
his principal. 7 > 

* Order accordingly. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Arreas No, 46 or 1918. 
December 5, 1918. 

Present :— Mr. Stuart, J. C. 
DIANAT AND oTHERS—DEFENDANTS— 
APPELLANTS 

versus s 
Babu RAM CHANDAR BAKHSH SING 
_ —Praintizr— Responvent. 

Landlord and tenant— Grove-holder, rights of-— Grove- 
land—New trees, whether canbe planted—Ditch, whether 
can be dug around grove—Landlorg’s permission, 
whether required. , 3 

The general rule of law in Oudh in respect of 
grove-land is that once a grove-hojder has obtained 
a right to use a certain area for the purpose of 
planting and enjoying a grove, he can plant new trees 
on that area and take such action with regard to the 
Jand as is compatible with its existence as grove-land 
or is necessary in its interests, e. g, digging.a ditch 
around it for the purpose of its draining and pro- 
tection, so long as the land retains its characteristics 
as grove-land, and he is not required to obtain the 
Jandlord’s permission as regards the said acts, unless 
there is a contract or custom to the contrary. [p. 47, 
col. 1.] 

- Appeal from the decree. of the District 
Judge, Fyzabad, dated the 18th January 1918, 
modifying that of the Subordinate Judge, 


- Fyzabad, dated the 1¢th August 1917, 


` 
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Mr, Mumtaz Husain, for the Appellants. | 

The Hon’blé Pandit Gokaran Nath Misra, 
the“Hon’ble Syed. Wazir Hasan and Babu 
Mohendra Deo Varma, for the Respondent, 

JUDGMENT.—The fasts are as followa:—- 
The plaintiff-respondent, who is the Taluq- 
dar of Khaspur, sued the defendants- 
appellants inthe Court of the Subordinate 
Judge of Fyzabad for the removal of cer-, 
tain trees and an order diresting them to 


.. fill up a ditch which they had constructed.. 


The defendants-appellants are grove- holders 
in the village of Khaspur. Their reply 
was briefly to the effest that they held ` 
the groves, in whish the trees sought to 

be removed had been planted and round 

which „the ditch had been “constructed, 

under a decree of the Settlement Court, 

and that under the terms of that- decree 

they were at liberty to plant new trees’ 
and to construct a ditch round the groves, 

The learned Subordinate Judge upheld 

their contention with respect to the greater 

part of the relief claimed, but allowed the 

plaintiff-respondent a decree with regard to 

a. portion of his olaim. The, correctness of 

the decree with regard to the portion of 

the claim whioh was allowed is not now 
in question. The plaintiff appealed to the 

Court of the District Judge of Fyzabad, 

The learned District Judge allowed him 

the whole of the relief wbich he had claimed, 

The present appeal is by the defendants 

requesting that the judgment of the learned 

Subordinate Judge be restored. ` 

The learned Uistrict Judge’s view was 
that the ordinary law prevailing in Oudh 
prohibits a grove-holder planting new trees- 
or making a ditch round his grove without 
the permission of the superior proprietor 
in the absence of a custom cr contract to the 
contrary. He further held that under a 
clause in the Ikrar-temalikan of the village 
a grove-holder was prohibited planting 
new trees withont the permission of the 
superior proprietor. As the plaintiff-re- 
spondent is admittedly the superior pro- 
prietor, he considered that the plaintiff- 
respondent was entitled to the whole of: 
the relief which he claimed. 

I do not agree with the learned Dis. 
trict Judge as to the general law. Onsea 
grove-holder has obtained a right touse a 
certain area for the purpose of planting 
and enjoying a grove, I am- of opinion that 
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it follows as a necessary corollary that he 
should be permitted to plant new trees 
on that area and take such action- with 
regard to the land as is compatible with 
` its. existence as grove-land, If he be not 
permitted to do this, it is clear that by 
the efflax of time he will eventually be 
deprived of his rights as grove-holder. If 
when a tree falls down he is not permitted 
to plant another tree in its place the land 
will eventually become denuded of trees, 
and will cease-to bea grove It further 
follows from’ the view which 1 take that 
he cannot be prevented from increasing the 
number of trees so long as the land retains its 
characteristics as grove-land, He must further 
be permitted to take such action with regard 
to the soil as is neceseary in the interests of 
the grove. Such an actas digging a ditch 
around a grove for the purpose of its drain- 
ing and protection is in the interest of his 
‘enjoyment of the grove-land, This I take to 
be-the general rule of law in Ondh in respect 
of grove-land, and the grove-holder would 
have all these rights unless there wag a ocon- 
tract or a custom to the contrary. It will 
thus be seen that my view as to the law in 
Oudh upon these points is diametrically op- 
- posed to that of the learned District Judge. 
So, according to my view, unless the plaint- 
iff-respondent can- show something that 
prevents the defendants-appellants from 
planting new trees or digging a ditch around 
the groves, his suit must fail. A view 
similar to mine was taken in this Court 
in the oase of .Hargocind Prasad v, Debi 
Prasad. (1). The plaintiff-respondent has 
endeavoured to show that in this case 
there is a special’ prohibition against 
planting new trees. In the Ikrar.3 malikan 
of the village ib is laid down that no 
grove-holder, other than a grove-holder 
` holding under a .judicial decree, has a 
right to plant trees onthe land when it 
has become destitute of trees. I do not 
discuss whether this clause will come 
into operation so long as the land retains 
its characteristics of grove-land; because 
it has'no application to the defendants- 
ı appellants who hold the groves in suit 
under & judicial desision, The learned 
District Judge appears to doubt - whether 
the groves in suit are held” under a 


(1) 40, & A. L. R, 354, ` 
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judicial decision. Bat, whatever may 
have been the’ arguments before him, thera 
can be no doubt as to the fact, both 
on the ‘evidence and according to the 
statements of the learned Counsel in this 
appeal, that the groves with which I am 
are included in the decree 
passed by the Settlement Court in favour 
of the predecessors-in-interest of the defend- 
ants-appellants on the 8th July 1871, The 
suit in which that decree was passed 
arose in the following circumstances: — 
Before the annexation, the predecessors. 
in-interest of the defendants-appellants 
were the owners of the village Khaspur, 
They transferred their rights in the kagiat 
by, a deed of sale in favour of a certain 
Talogdar ata period prior to the annexation, 
but, they retained the -groves in question, 
After the arnexation and during the 
events of 1857 the family of that Taluq- 
dar was in antagonism to the British 
Government. After the re-conquest of 
confiscated and 
the village in question was given by the 
British Government to Subedar Sukhraj 
Singh, predecessor-in-interest of the plainte 
iff-respondent, as a reward for his loyalty 
and good services, Snutedar Sukhraj Singh 
instituted a suit against the predeoessors-in- 
interest of the defendants-appellants to 
recover possession of the groves in ques- 
tion. His suit was dismissed on a find- 
ing that, although those persons had given 
up their rights in the kagiat, they had 
not given up their rights in the groves 
and it was stated in the detree that 
they should remain in enjoyment of the 
groves as heretofore. I am not concerned 
with their exact title to the groves. 
Whether they have or have not any 
rights in the soil need not be determined 
in the present suit. I leave the question 
of their rights in the soil undecided, as 


“ib :does not arise in the proseedings bafore 


me. But it cannot be said that the 
defendants-appellants are anything except 
holders of groves in respect of whioh 
there had been a judicial decision, and 
under the terms of the Lkrar-¢.malikan the 
plaintiff-respondent ia bound by the terms of. 
the decision in question to respect such rights 
of the defendants-appellants as they have 
obtained under the desision, Tha desision 
is clear that the defendants’ /predecessorg> 
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` in-interest were to rémain in enjoyment 
of the groves as they had been in enjoy- 
ment before, and their enjoyment can only 
be taken under the general law toin- 
clude a right to plantnew trees and do 
such other asts as they may wish to do 
not incompatible with the use of the land 
as grove-land. J, therefore, consider that 
the learned Subordinate Judge desided the 
case correctly. i 

I allow this appeal and restore the 
decision of the learned Subordinate Judge. 
The plaintiff-respondent will pay his own 
costs and those of the defendants-appel- 
Sa : lants in this Court and the Court of the 
District Judge. The order as to costs in 
the Subordinate Jndge’s Court will remain 

unaltered, i 

. Appeal allowed. 


v 


_ MADRAS HIGH OOURT. 
Sxrconp Orvin Appeat No. 1498 or 1917.. 
August 12, 1918. 
Presenti—Mr, Justice Oldfield and Mr. 
= Justice Phillips. : 
VENKATARAMIER— Darenpant No. 1— 
t APPELLANT | 
é . VETEUS 
3 GOPALAN, Minor, BY HIS GUARDIAN AND 
-` Apoprive Moraer SUNDARATHAMMAL— 


gi. 6 PLAINTIMP— RESPONDENT, -~ f 
Hindu Law— Joint family—Adoption toa deceased’ 
co-parcener—=Bubsequent adoption on death of first 
- adopted son while infant, validity of—Adoption to 
last male owner, theory of, limits of—Rights of second 
adopted sor, y 
The adoption by a widow of a deceased Hindu 
co-parcener, after the death of a prior adopted son 
while an infant and unmarried, is valid and the 
second adopted son inherits to both the joint and 
T properties of his adoptive father, [p. 53, 
col, 2. 4 
The power to adopt comes to an end when the 
estate is vested in a person who isa full owner 
‘c~end fully eapable of himself continuing the line of 
succession, and when once -an estate is so vested,» 
even though the last full owner has not taken 
steps to provide for its devolution after his death 
but has allowed it to devolve by process of law on 
a collateral, he has by his act or omission divested 
the -succession and, therefore, the widow of his 
father cannot step in to divest the new heir in whom 
the property has vested. [p. 52, col. 2; p. 63, col, 1.] 
. e- Madana Mohana Ananga Bheema Deo v. Sri 
Purushothama Ananga Bheema Deo, 24 Ind, Cas. 999; 
38 M, 1105;27 M. L. J. 206; 16 M.L. T. 418, 
Ramkrishna v. Shamrao, 26 B. 526; 4 Bom. L. R. 
-B15, Madana Mohana Ananga Bheema Deo y, Puru- 
shothama Ananga Bheema Deo, 46 Ind, Cas, 48]; 35 
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M. L. J. 188; 6 P. L. W. 179; 8 L, W. 167; 16 A. L. J. 
725; (1918; M. W. N. 62l; 24 M. L. T. 281; 28 C. L. 
J. 493; 41 M, 855; 20 Bom. L. R.1041; 23 0. W. N. 
177; 45I. A. 156 (P. C.), Bhimabai Krishnappa Desai 
v. Tayappa Murarrao, 21 Ind. Cas. 107; 37 B. 598; 15 
Bom L. R. 783, Surendra Nandan y. Sailaja Kant, 18 
C. 385; 9 Ind. Dec. (N. s.) 258 and Musammat Bhoobun 
Moyee Debia v. Ram Kishore <Acharj Chowdhry 
(Chundrabullee’s case), 10 M. 1. A. 279; 3 W. R, P. C. 
16; 1 Suth. P. O. J. 574; 2 Sar. P. O., J. 111; 19 H.R, 
978, followed. A 

Vellanki Venkata Krishna Rao v. Venkata Rama 
Lakshmi, 1 M. 174; 1 Ind. Jur. 63; 4 I. A. 1; 26 W.. 
BR. 21; 3 Sar. P.C. J. 669; 3 Suth. P. O. J; 353; 1 Ind. 


“Deo. (N. 8.) 116 (P. O.) and Bhimavai Krishnappa Desai 


v. Tayappa Murarrao, 21 Ind. Cas. 107; 37 B. 598; 15 
Bom. L. R. 783, distinguished. 

Per Oldfield, J.-—The existence of a co-parcener 
otherwise competent to take by survivorship is no 
obstacle to. the widow’s exercise of the power of: 
adoption as recognized in Musammat Bhoobun Moyee 
Debia v. Ram Kishore Acharj Chowdhry (Chundra- 
bullee’s case), 10 M. I. A. 279;3 W.B..P. 0. 15; 1 
Suth. P. ©. J, 574; 2 Sar, P. O. J. 111; 19 E. R. 975 and 
in Madana Mohana Ananga Bheema Deo v. 
Purushothama Ananga Bheema Deo, 46 Ind. Cas. 481; 
85 M. L. J. 128, 5 P, L. W. 179; 8 L. W. 167; 16 A. L. 
J. 725; (1918) M. W. N. 621; 24 M. D. T. 231; 28 
0. L. J. 403; 41 M. 855; 20 Bom. L. R. 1041; 23 0. 
W. N. 177; 45 1. A. 166 (P. C.). [p. 81, col. 2.] 

Per Phillips, J.—The theory that an adoption should 
be to the last male holder is not applicable to joint 
Hindu families living in co-parcenary, lp. 68, col. 1.] 

Second appeal against the deoree of the 
District Court, Tanjore, in Appeal Suit 
No. 680 of 1916, preferred against the decree 
of the Court of the Subordinate Judge, ` 
Mayavaram, in Original Saif No. 57 of 
1913. , 

FACTS appear from the judgment, 

Mr. S. Varadachariar for Mr. A. Krishna- 
swami Aiyar (with him Mr, S. Aravamudu 
Iyengar), for the Appellant.-The second ad- 
option by Ramasami Sastri’s widow is invalid. 
The estate had become vested in - 
the first adopted `son,.“ deceased. Any 
adoption subsequently sould only be te 
him, če., the last male-holder, The power 
of the widow of his adoptive father to 
make an adoption has become extinat. if 

Secondly, the effect of the second adoption 
would be to divest the ,estate which . has 
besome vested in the Ish defendant. At 
any rate, the second adopted son sould claim 
Musammat 
Bhoobun Moyee Debia v. Ram Kishore Acharj 
Ohowdhry (Ohundrabullee’s case) (1). + iy" 

Mr. E. Bashyam ` Ayangar (with him 
Messrs. ` S. Panchapagesa Sastri and K. 
Sankara Sastri), for_ the “Respondent.— 

(1)10 M. L.A, 279; 3 W. R. P.C. 15; 1 Suth, P.O, 
J. 674; 2 Sar, P, O. J. 113; 19 B. R. 978. 
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The second adoption is valid because the 
last male owner, in whom the property had 
vested, died hile still an infant of four 
years and unmarried, Be did not, in the 
- language of the Privy Council in Madana 
Mohana Ananga Bhéema Deo y, Purushothama 
Ananga Bheema Deo (2), attain ‘full-legal 
capacity to continue the line,” It is only 
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entitled to ashare in the joint property. 
Considerations of convenience and symmetry 
are dn‘his side, since it would be anoma- 
lous that bis adoption .should be recog: 
nized to enable him to inherit-one descrip- 
tion of property and not to entitle him 
to. partition of the other, It is not, how- 
ever, necessary to resort to those considera- 


where the first adopted son was an adult “tions in order tofind ground for a decision 


‘and left a widow or, even where he did. 
not leave a widow, was endowed with 
full legal capacity that the power of his 
adoptive mother ‘to make a second adoption 


to her husband becomes’ extinot.. 
N 


“The question of the divestiture of property 
-has no relevancy tothis case. The doctrine 
that the adoption should be to, the last 
male owner has no application -tō joint 
families, living in co-parcenary. A survivor 
in a joint family is not the full owner, 
as his Share may be diminished on the 
subsequent birth ofe member, It would be 


anomalous to hold the adoption valid in- 


respect of one spadies of property; viz., the 
Separate properties of the adoptive father, 
while holding it to be invalid in respect of 
co parcenary property. 


JUDGMENT, 


OLDFIELD, J.—One’ Ramasami Sastri died, 
leaving joint and separate property. Sub. 
sequently his widow'under an authority 
given by him adopted two boys in susces- 
sion, the second, now plaintiff-respondent, 
after the death of the first at the age of 

, four, 
entitled against lat defendant, here appel- 
lant, the undivided brother of Ramaszami 
Sastri, to a share in the joint property 
by partition and to the latter’s separate 
property by inheritance. It is sonceded 


thatthe widow wonld not be debarred merely -. 


by the failure of the first * adoption from 
making a second; and it ig not disputed 
that authority would “be in ‘plaintiff’s 
favour, if there -were only separate pro- 
perty. The. question is, whether he is 


(2) 46 Ind, Cas, 481; 85 M. L. J. 188; 5 P. 
179; 8 L. W. 167; 16 A. L. J. 725; (1918) M. 
621; 24 M. L. T. 231; 25 0; L. J. 403; di M. 

1. 


Bom. L. R. 1041; ~ 28 0. W.N. 177; 45 
(P. 0.) 


© 4 \ 


L. W. 
W. N. 
855; 20 
A, 156 


The question is, whether plaintiff is - 


in his favour. 
At page 451, Mayne’s Hindu Law and 
Usage, 8th Edition, the rules deducible 


from the authorities regarding divestiture 


of estates in consequence of adoption are 
stated, But-it is better to attempt -to 
reach the principle, on which such rules 
may be founded, if only because the learned 
author’s references to the divesting of estates 
are not always strictly applicable to joint 
family property, such as is now in dispute. 
That principle has been formulated differ- 
ently on each side. First defendant contends 
that the widow can adopt after the estate 
of a deceased adopted son or other person 
entitled has intervened between the death 
of her husband and the date of the adop. 
tion, only if she has herself succeeded 
in the absence of a successor do such son 
or person ; plaintiff, that the principle is, 


. as stated by Chandavarkar, J., in Ramkrishna 


v. Shamarco (3), that “where a Hindu 
dies leaving a widow and a son and that 
son dies leaving «a natural born or an 
adopted son or leaving no son, 
own widow to continue the line by means 
of adoption, the 
widow is extinguished and can-never after- 
wards be revived.” And this must, it will 
be seen, be extended to oases, in which 
the son did not actually leave a widow or 
give his 
reaching an age, at which he was capable 
of doing either> Shortly, the decisive con- 
sideration is on the one view the existence 
at the date of the disputed adoption of 
some one, other than the adopting widow, 
immediately entitled to the estate; on the 
other the previous extinction of the widow’s 
power in consequence of other possihilities 
of the continuance of the line having arisen. 
In the present case on the one hand lat 
defendant is such a person; but on the other, 


(3)126 B. 526, 4 Bom: LY R, 315. 


but hiss : 


power of the former — 


widow authority, but died after | 


x 4 
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the first adopted son having died at the age sioner, the first adopted son having died leav- 
‘of four, no such possibilities are in question ing a widow, who was not a party. Reference 
and the widqw’s power is still exercisable. ` was made to Ohundrabullee’s case (Musammat 
The point, does not fall to be desided on Bhoobun Moyee Debia v. Ram Kishore Acharj 
any text; and the doubt regarding it arises Qhowdhry) (1). The dictum of Chandavarkar, 
from theslleged ambiguity of the earliest J., was explicitly adopted; and it was held, 
authority on it, Chundrabullee’s case (Musam- ag the sole ground of: decision, that the 
mat Bhoobun Moyee Debia vy. Ram Kishore widow's power came to an end, when the 
Achar} Ohowdhry) (1). The question son she-first adopted died after attaining 
arose there between the son adopted by full legal capacity to continue the line, 
the widow of and the son’s widow of either by the birth ofa natural born son or 
one Gdur Kishore, no Go-parcener being in by the adoption to him ofa son by his own 
„question. The material part of the judg- . widow. And this, it was stated explicitly, in 
ment consists first in reference to the no degree depended on the fact that there was 
extiiotion of the widow’s power, to the no evidence as to whether the widow had or 
son’s marriage, to his having liyed toan had not authority to make such an adoption. 
age, which enabled him to perform sere- It is then, however, argued that this 
monies for his father’s benefit or to adopt result, the adoption of the rule~ proposed 
a son; and his failure to actually beget py plaintiff, which was all, that was 
or adopt a son is explicitly treated as necessary in the case under disposal, doas 
immaterial, All this supports pleintifi’s not in the present case negative the neses- 
argument, But there follows a reference, gity for the application of that, for which 
on which Ist defendant relies, to the facts lst defendant contends, as a further test 
that the son’s widow had acquired aright of the validity of the adoption. The question, 
to the estate and that in- her absence jt is said, to follow the worda of Batchelor, 
Gour Kishore’s widow would by the J., in Bhimabat Krishnappa Desai v. Tayappa 
adoption have divested no’ estate but her Murarrao (5), is not only whether -the 
own. And defendant’s contention is no widow has power to adopt, but further 
donbt reconsilable with the description of ‘whether, “given that the adoption does divest 
the decision in Vellanki Venkata Krishna another heir’s vested estate, the adoption 
Rae v. Venkata Rama Lakshmi (4) as not js valid.” The latter question the Privy 
governing a “ase, in which the adoption Counsil no doubt had not to consider. 
was made in derogation of the adoptive , But its reference to two other cases besides 
mother’s estate” but deciding that the l Ohundrabullee’s (1) indicates its attitude. In 
son having died leaving a widow, in whom Pgdmakumari Debi Ohowdhrani v. Court of 
the inheritance had vested, the mother Wards (6), Chundrabullee’s adoption again 
could not defeat the estate so vested by game under consideration, ‘the argument 
making an adoption.” being that it might be valid, when it was 
The arguments addressed to us traced relied on subsequently and for other pur- 
the current of authority in the High poses; and their Lordships explained their 
‘Courts, which have dealt with these alter- previous decision in words, which they 
`~ native principles, Madras, Calcutta, Bombay, quoted later in Thayammal v. Venkatarama 
„and showed that its direction has varied, (7) with reference to the ceremonial com- 
“partioularly in the last mentioned. But petence of the last male holder of the 
“it is unnecessary to go through the cases, estate and on the consequent determination 
‘because all doubt bas now been set at of the widow’s power. This is the more 
rest by the recent judgment of the Privy significant, because in the judgments of the 
= ‘Council in Madana Mohana‘ Ananga Bheema ‘High Court under appeal, Puddo Kumaree 
Deo v. Purushothama Ananga Bheema Deo (2)  Debee v. Juggut Kishore Acharjee (8), that 
in plaintiff's favour. There the succession (5) 21 Ind. Cas. 107; 87 B. 698; 16 Bom, L. R. 783, 
to an impartible Zemindari was in dispute (6) 8 0. 302; 81. A. 229; 4 Sar, P, O, J. 285; 6 Ind. 


Jur. 148; 4 Ind. Dec. (N. s.) 198 (P. CO). 
between a second adopted son and a rever- (7) 14. A. 6%; 10 M205; 11 Ind. Jur. 271; 6 Sar, 


(4) 1 M. 174; 1 Ind. Jur, 63; 41. A. 1; 26 W. B. 2l; P.O. J. 10; 3Ind. Deo, .w. s.) 895 (P. 0). 
& Sar. P, O. J. 669; 3 Suth, P. 0. J. 353; 1 Ind. Deo. (8) 6 O. 615; 2 Bhome L. R. 229; 2 Ind. Dea, . 
(x, s.) 116 (P.O). (m, a) 999. 7 
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reference had been directly challenged as 
due to inadvertence and the “ahallenga 
was met by no suggestion that the deoi- 
sion was reached also on another ground. 
_It is not possible -in these ciranmstansas 
to follow Batchelor, J., in the oase above 
referred to and to treat any rale basel 
on the fact that no estate but the widow's 
own was divested as the “summary and 
bulmination”.of the judgment in Ohundra- 
bulice’s casa (Musammat Bhoobun Moyée . Debia 
V. Ram Kishore Achir) Ohowdhry) (1). Such 
a rule, if it is not authorized by that judg- 
ment, cannot be founded on the short 
desctiption of it given in Vellanki Venkata 
Krishna Rao y. Venkata Rama Lakshmi (4); 
and we have been shown no alternative 
source, from which it oan be derived. 
Some argument hasthen been attempted 
with referance to the principle that an 
adoption by the widow cannot divest an 
estate, which has vested, as the estate had done 
in Madana Mohana Ananga Bheema Deo v. 
Purushothama Anangt Bheema Deo (9), in 
the person entitled by the ordinary rules 
of succession; and it is further argued 
that divestitura of joint family property 
stands in any case on a different footing 
from that of impartible property. , As re- 
gards the latter, the cade cited is suffisient 
authority, since it contrasts the divesting 
on the occasion ofa preyisug adoption by 
the same widow with that in question in 
it and explains the former on the gronnd 
that so long as the widow’s power was 
operative, the person divested had only 
a temporary right to enter, which operated 
merely to prevent the succession falling into 
abeyance. See also Surendra Nandan vV. 
Sailaja Kant (10), a case decided with refer- 
ence to joint family property and, therefore, 
. relevant to Ist defendant’s sesond sonten- 
tion just referred to. As regards that 
contention, it would serve no good purpose 
to follow the argument through the various 
authorities cited, since in this Court the 
reference obiter by White, O. J., in Sinnachant 
v. Ramasamy Chettiar (11) to the absence of 
authority to show that the principle of Ohundrae 
bullee’s case (Musammat Bhoobun Moyee Debia 
v. Ram- Kishore Acharj Chowdhry) (1) did not 


N 
(9) 24 Ind. Oas. 999; 88 M. 1105; 
806; 16 M. L. T. 413. : ae 
re Me ne bat kara Dec. (N. 5.) 258. 
nd. Oas. 7; 22 M. L. J, 85; 10 M. L, T. 
(1911) 2 M. W, N, 539, Pern S 
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apply in the case of a joint Hindu family and 
the full judgment of Seshagiri Aiyar, J., in 
Madana Mohana Ananga Bheema Deo v. 
Purushothama Ananga Bheema Deo (9) from 
which White, C.J., did not dissent and in whioh 
I respectfully concur, seem to me to place 
the point beyond doubt. True, the learned 
Judge was dealing in the latter case’ with the 
rather different question whether impartible 
property could be divested by an adoption 
not made to the last male holder. But - 
it was apart of his argument that the 
question would have been answered simi- 
larly. in the affirmative, if joint family 
property had basen in dispute, besause im- 


partible property is merely joint family 
property subject to an exception as to 
enjoyment. The learned Judge’s conclusion 
was apparently not désailed before tha 


Privy Council and may be accepted as the 
law; and I cannot find and we have mot 
been shown anything in the rule in the 
form, with which we_are conserned which 
makes the exception, to which he referred, 
material. It follows from the considera- 
tions referred to by-him that the existence of 
a go-parcenér otherwise competent to take by 
survivorship is no obstacle to the widow’s exer 
oise of the power of adoption recognized in 
Ohundrabullee’s case (Musammat Bhooban Moyes 
Debia v. Ram Kishore‘ Achar) Ohowdhry) (1) 
and in Madana Mohana Ananga Bheema Deo 
y. Purushothama Ananga Bheema Deo (2). 

The result is that the second appeal must ba 
dismissed with costs. - 7 

Panis, J.—In this case the appellant, 
the lst defendant, is the undivided brother 
of one Ramaswami Sastri and he appeals 
against the decree obtained by the plaintiff, 
the adopted son of Ramaswami Sastri, for his, 
share in the family property. After Rama. 
swami Sastri’s death his widow adopted a 
boy who died at the age of 4 and she 
afterwards adopted the plaintiff, The factum 
of adoption is not disputed, nor is it dis- 
puted that shé had authority to make a’ 
second adoption provided it was not other.: 
wise invalid in law, The sole question. 
that has been argued before us is as to 
the validity. of the plaintifs adoption. The 
Pleader for the appellant, relying on the 
case of Musammat Bhoobun Moyee Debia v. Ram 
Kishore Achar} Ohowdhry (1), contends that 
a second adoption, which is not to tha 
last male holder, cannot be allowed ta 
Givest the undivided brother of the estate 
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which vested in him on the deathof the 
last male holder, It.is not dispated that 
the adoption of the first son was valid, 
although ib equally divested the brother of 
the estate. , The argument is that when 
the adoption is not to the last male holder 
its validity has to be determined on differ- 
ent principles to those which we should 
follow in‘ considering an adoption to the 
last male holder. In „Sri Virada Pratapa 
Raghutada Des v. Sri Brozo Kishoro Patta 
\Deo (12) the Privy Cotncil upheld the 
validity of an adoption so as to onst aw 
brother of the adoptive father in an im- 
partibe Zemindari, and in Bachoo v. Mankore- 
bu (13) the widow of one deceased brother 
was allowed to adopta son after the death 
of another brother who left a posthumous 
son. It cannot, therefore, be disputed that a 
widow has power in an undivided family to 
adopt a son tothe prejudice of the surviv- 
ing members of the family, and itis difficult 
_ to see on what principle one can differentiate 
such an adoption, when it is made to the last 
male holder of an undivided share from 
an. adoption made to the last male holder ` 
but one, even if it can really be, said that 
the,. share of a son in an undivided family 
is identical with the share of his deceased 
father. If in an undivided family the 
share of a deceased member vests in the 
survivor, the latter would be divested equally 
in both cases and .to say that sush a 
divestment is to’ be allowed in one case 
and notin the other, does not seem to be 
based on any particular principle. The 
leading case .on the validity of such adoptions 
is Musammat Bhoobun Moyes Debia’ v. Ram 
" Kishore Achar) Ohowdhry ™ (l) and it was 
there held generally that when a son had 
succeeded to the ancestral ,property as heir 
and had full power of disposition over it 
and might have alienated it or, might have 
adopted, a son to succeed to it if he had 
“no male issue of his body, then itis not 
open to his father’s widow to make an 
adoption merely because the son died with- 
out male issue and without making an 
adoption, bedause her authority to adopt 
had come.to an end, In that case the 


(12) TM. 69; 11 Mad. Jur. 188; 3 I. A. 154; 25 W. - 
R. 291; 3 Sar. P. 0. J. 583; B Suth, P. O, J. 263; lind. 
Dew (N. s.) 45 (P, 0.), 

(13).29 B. 51; 6 Bom, L. R. 268, 
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son had left a widow and it was held that 
she could ziot be divested by an adoption 
to her father-in-law when ‘a natural born 
brother of her husband would not have 
divested her of her estate. ; 
The argument for the appellant in this 
case has been based almost entirely on 
the question of devolution of property, and 
ithas been contended that the validity of 
an adoption depends entirely. on its effect 
on tke devolution of the property belong- 
ing to the father to whom the adoption 
was made. This overlooks the other as- 
namely, that a son is 
adopted in order to perform certain 
ceremonies for his father and in order 
to continue his father’s line for his father’s 
benefit, and the principle underlying 
the desision in Musammat Bhoobun Moyee 
Debia v. Ram Kishore Acharj Ohawdhry (1) 
has been stated in Ramkrishna v., Shamrao 
(3) by Chandavarkar, J., on page 5832 to 
be as follows:—“Where a Hindu dies 
leaving a widow.and a son, and that son‘ 
dies leaving a natural born or adopted son 
or leaving no son but his own widow to . 
by means of adoption, 
the power of the former widow is extingn- 
ished and can never afterwards be revived.’> 
This principle was - approved by a recent ~ 
Privy Council decision in Madana Mohana 
Ananga Bheema Deo v. Purushothama Ananga. , 
Eheema Deo (2), and there their Lordships 
say that the authority to adopt conferred 
on „the father’s widow came to an end 
when the son she originally adopted died 
after attaining full legal ‘capacity to 
continue the line either by the birth of 
‘a natural born son or by the adoption to 
him of a son by his own widow, and 
their Lordships observe further that they 
do not base their decision on the power 
of the son’s widow to adopt, for they 
say that even in itz absence tha 
succession of Brojo Kishore (i.e, the son) 
and his dying. after attaining full legal. . 
capacity , to continue the line would in 
themselyés have been sufficient to bring . 
the, limiting principle into operation. . It .. 
would. seem, therefore, that the principle-in. , 
these cases is that the .power to adopt ~ 
comes to an end when the estate i is vested 
in a person, who is a full owner and fully 
onpable of himself continuing the line of 
succession and: that when once -an, estate. 
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«İs so vested even though the last full 
‘owner has`not taken steps to provide’ for 
' its devolution’ after his death but has 


` ‘allowed it to devolve: by process: of law‘ 


on a collateral, he has by ‘his act or omis- 
sion divested * the ‘succession and, therefore, 
“the widow of his father cannot step in to 
divest the new heir in whom theproperty 
has vested. There is a case in Bhimabat 
` Krishnappa Desai v. Tayappa Murarrao (5), 
where a widow adopted a son who died 
unmarried. She then adopted another boy, 
whioh was held to be invalid because un- 
der the Bombay Hereditary’ Offices Act a 
` reversioner had suaseeded to -the property 
on the death of the first adopted son, but 
4 that decision appears to rest upon the pecu- 
liar nature,of the property in .the. case as 
` otherwise - ‘it would: be‘opposed to the case 
in Vellanki Venkata Krishna Rao v. Venkata 
Rama Lakshmi (4), where the Privy Counsil 
held that a widow sould adopt a son on 
‘the death of her “natural ‘born son under 
age and unmarried. Nearly all of these 
cases deal with separate property and the 
question whether a second adoption can be 
‘made in-an undivided family has not been 
‘definitely desided in any 
But the -point has been considered in 
Madana Mohana Ananga’ Bheema | Deo v. 
Purushothama Ananga Bheema Deo (9), where 
Seshagiri Aiyar, J., is of cpinion that the 
theory that an adoption should be to the 
last male holder is not applicable to joint 
Hindu families living in co-parcenary. The 
late Chief Justice, Sir Arnold White, was 
inclined to take a different view but was 
‘not prepared to assert it definitely and 
left the question open. In considering the 
oase`of an undivided Hindu family one 
point ` for consideration, is whəther the 
surviving ‘member can be said to be divest- 
ed of the share of the deseased* membar 
-by the adoption of a son to him. The 
exact interest in the 
any particular member -of an undivided 
family cannot be ‘ascertained with any aceu- 
racy until the time of partition astually 
arfives. Any member's. share is apt, tp be 
increased or decreased according as the 
number óf members in the family is in- 
creased or decreased and this point was coon- 
sidered in Bachoo v. Mankoreb1i (13), where 
it was held by Rassell, J., that the sur- 
vivor was no} the sola absolute proprietor 


- 
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reported case, ` 


family property of. 


is, therefore, valid, 


53. 


or full owner of the estate of his deceased 
brother; and we see that in no decision 
has the principle, that when the adoption 


is not to the last full owner of the estate 


the question of divesting the heir comes 
into play, been applied to undivided property. 
If a person who takes. an estate by 
survivorship is not the full owner—and it 
is difficult to look upon him as such, 
considering the fact that other members 
of the family may be born who will take 
an interest in the estate—the principle of 
adoption to any one not the last full owner 
would not apply to undivided families as 
pointed out by Seshagiri Aiyar, J., in 
Madana Mohana <Ananga Bheema Deo v. 
Purushothama Ananga Bheema Deo (9). 
The present case is further complicated by 
the fact that plaintiff's adoptive father had 
self acquired properties as well as ancestral 
property. So far as the former are con- 
cerned, the adoption would be valid in 
accordance with the decision in Veilanki 
Venkata ishna Rao v. Venkata Rama 
Lakshmi ie the point is conceded 
in argunient; t if the contentions for 
appellant ar accepted, the adoption would 
not be valid in respect of the ancestral 
property. In this view plaintiff would 
take the separate property as his father’s 
son, but in respect of the ancestral pro- 
perty would\not be his father’s son. This 
reductio ad absurdum is, I think, an additicnal 
reason for holding that the principle contend- 
ed for by appellant is not sound. 

Ps 


In this view,. I think the  plainti 
adoption in the present case must be held 
to be valid, for the first adopted son died 
as an infant at the age of 4 and unmarried 
aud in the words of the Privy Counsil 
had not attained “full legal capacity to 
continue the line.” Therefore, the adoption 
of a second son had merely the effect of con- 
tinuing the line of the last foll owner and did 
not disturb any new line of the inheritance. 
- The sireumstance requisite to determine 
the widow’s power of adoption as laid 
down in Madana Mohana Ananga Bheema Deo 
y. Purushothama Ananga Bheema Deo (2) 
had not come into existence, and the adoption 


The second appeal is dismissed with costs, 


M. 0. Py 
h Appeal dismised, 


~~ f 
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RAM KABLAWAN V, JASKARAN. 


OUBH JUDICIAL ee 
COURT: . 
Seconp Crvit Appgat No. 350 or 1917. 
_ August 21, 1918. 
Present —Mr. Stuart, A.J. CO, 
\ RAM KHELAWAN AND OTRERS—PLATRTINES 
— APPELLANTS | 
RESUS 
J ASKARAN AND OTAERS— DEFENDANTS 


-—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2, scope 
of—Claim, portion of, omission of, through ignorance of 
vights, effect of —Suit, subsequent, maintainability of. 

A person is not deleteriously affected by the pro- 
visions of Ordor 11, rule, 2, Civil Procedure Code, if 
at the time he brought his former suit ‘he was not 
Jin a position to know all his rights. ; 


Appeal against the decree of the District 
Judge, Gonda, dated the 26th May-1917, con« 
firming that of the Munsif, Utraula, dated 
the 25th April 1917. 

Mr, Aditya Prasad, for the, Appellants. ~ 

_Mr, M. A. Ali, for the Respondents. 

JUDGMENT.—Thé facts are as follows. 
Ram Khelawan, Kalapnath and Jaskaran 
formed a joint Hindu f y. Bhagwati 
Prasad executed on the th April 1903 
a deed of usufrnuctuary tgage in favour 
nominally of Jadunath son of Jaskaran. 
The mortgage, though executed in the name 
of Jadunath, was really executed in favour 
of the whole joint family. Bhagwati 
Prasad executed a deed of further charge 
on the 27th duly 1908 also in favour nomi- 
nally of Jadunath. The family separated 
in 1909. They then consisted of 

1. Ram Khélawan and his sons, 

2. Ram Tahal son of Kalapnath who 
had died; 

3. Jaskaran and his sons including Jada: 
nath. 

The rights ander the deed of 14th April 
1903 were assigned to Ram Tahal in a 
partition.” By accident the deed of parti- 
‘tion omitted to make any mention of the 
rights under the deed of further charge. 
Certain other property had been left out. 
side the scope of the instrument of parti- 
tion. Ram Khelawan and his sons brought 
a suit in April 1914 for their share in 
that other property. They obtained a decree. 
Jadunath sued on the 
charge and obtained a deoree on the 7th 
August 1914 for Rs. 259-9.3, Later on 
. Bam Tahal sued for a declaration.that the 
“whole of the amount under the deed of 


_ 
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any way. 


deed of further 


[29.9 


further charge was due to him. Ram 
Khelawan and' his sons admitted that he was 
entitled to the whole. He obtained a decree 


` onthe 81st July 1916 that one-third of the 


rights under the deed of the 27th July 1903 
was due to him. What then was the position? 
Jaskaran and his sons had been allotted 
one third of the rights under this deed. 
Ram Tahal. had been allotted one-third ‘of 
the rights under this deéd. There had 
been vo declaration as to the rights of 
Ram Khelawan and his sons. They were 
obviously entitled to one-third of the rights 
under this deed also. They bad never 
contested Ram Tahal's title when they sued 
for one-third of the rights under the deed, 
The lower Courts, dismissed. their claim 
under a complete misapprehension of the 
facts and the merits. It is obvious from 
what has been stated already’ that they 
are entitled te one-third of the rights 
under this deed. But the lower Courts 
consider ` that they àre estopped by res 
judicata and by fhe provisions of Order II, 
rule 2. “They are clearly not estopped in 
No question of res judicata can 
possibly arise. With regard to ‘Order II, 
rule 2, they are in no way deleteriously 
affested by the provisions of that Order, 
for, when they brought their suit in April 
1914, they did not believe that they had 
any title under the deed. When Ram 
Tahal claimed the whole of the -rights 
under the deed they accepted his claim, 
but, when the Court desided that Ram 
Tahal had only one-third of the rights~ 
under the deed, it followed as a logical 
consequence that they mnst also have ort- 
third of the rights under the deed, though 


.they were not ina position to know that 


fact before. In these circumstances the 
provisions of Order II, rule 2, can have no 
effest? ©  _- 

I accept the contention of the. appel- 
lants and decree the appeal. The - eon- 
testing respondents will. pay their own 
costs and those ‘of the appellants in} all h 
Courts. 


Tan n Appeal accepted. 
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KO, BEIN WA Y, DISTRICT COURT. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 3 
Crvm Revision No. 103 or 1918. 
September 18, 1918. 
Preseni:— Mr. Saunders, J. O. 
KO BEIN WA— APPLIGANT 


versus 
| Dee BOUR T as RECEIVER AND 


Meneses aa 

Provincial Insolvency™Act (IIT of 1907), s. 43, action 
under, when can be taken, 

The terms of section 43 of the Provineial Tisol- 
venoy Act are clear and the Court’s powers under 
that section can at any time be put in motion by a 
oreditor and the Court is then, bound to consider 
whether the debtor has made false entries in the 
inventories or lists, or committed any of the other 
wrongful acts set out in that section. Tt is not 
necessary that before taking action under that 
section the Court should wait, tillthe debtor makes 
an application fòr discharge. [p. 56, col. 2.] 


Mr, Razak for Mr; Vasudevan. 


< JUDGMENT.—The respondent was 
adjudicated insolvent in Civil Miscellaneous 


Case No. 12 of 1914 of the District 
Court,, Myingyan. The applicant in 1916 
filed an application stating that the 


insolvent disposed of most of his moveable 
properties about a month or~ two before his 
appligation, that he still possessed property 

worth Rs. 500 and that he had never rendered 
any account of his properties. 

Upon this the District Judge examined 
witnesses, who were directed entirely to prove 
` that “the respondent had property in ‘his 
` possession at or shortly before the time 
this application by the creditor mas made. 
The District Judge held that the witnesses did 
not prove the allegations of the applicant and 
the Judge also held that the application was 
premature. The creditor now comes to. this 
Court in revision. > 

The Judge of the District Court relied 
upon the case of Ohhatrapat Singh Dugar v. 
-Kharag Singh Lachmiram (1), in which’ it 
is stated that the stage at which to visit 
with its due consequences any misconduct 
of -a debtor is when his applieation for 


discharge comes before the Court, and not. 


on the initial proceedings. But I think the. 
Judge has givento this statementa meaning 
which it was not intended to have. The 
oase referred to was one in which the 


(1) 89 Tnd. Cas. 788; 10 Bur. L. T. 25, 21 M. L.T. 
36; 15 A. L. J. 87; (1917) M. W. N, 100; 32 M. L. J. 1; 
19 Bom, L. R. 174; 25 C. D. J, 215; 21 0. W. N. 497; 
44 0. 635 (P. 0,). 
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District Court had refused? an adjudication 
order although the applicant was entitled to 


it, on the ground apparently that the insolvent 
had not acted honestly. 


This isa mistake which appears to baye 
been” constantly made in interpreting the 
provisions of the Provincial Insolvency Act 
and the judgment of their Lordships of the 
Privy Council was directed to pointing out 
_the error of the District Court. There is no 
doubt that where an application for discharge 
is made, that is the proper time to punish 
misconduct by a debtor, but it is going, in my 
opinion, far beyond what was intended or 
expressed in the judgment relied upon to say 
that au insolvent cannot be punished for 
dishonesty if he fails to apply for his 
discharge. . This is in effect what the Judge 
of the District Court has here held. 
Sush a view of the law ,would put a direct 
premium upon dishonesty, as a fraudulent 
debtor would be able entirely to escape 
the consequences of his fraud by the 
mere abstaining from applying for his 
discharge. This result does not appear to 
be contemplated by the provisions of the 
Provincial Insolvency Act and sannbt in my 
opinion be read into the judgment of 
their Lordships. The terms of section 43 
of the Act dre olear and there appears 
to be no reason why the Oourt’s powers 
should not at any time be put in motion by 
a creditor, and the Court is then 
bound to consider whether the debtor has 
made false entries in the inventories or lists, 
or conimitted any of the other wrongful acts 
set ont in that section. 


Section 44 provides an additional punish- 
ment where the debtor applies for a discharge. 
The ordinary procedure conteniplated by the 
Act no doubt is that a debtor should, after he 
has been adjudicated insolvent and his assets 
have been dealt with, apply for a discharge 
and be discharged. But, possibly owing to 
the fact that section 53 of the Act has not 
been made applicable to any Court in Upper 
Burma, applications for discharge are the 
exception rather than the rule here, with 
the result that there is no direst penalty for 
an undischarged insolvent acting as if he had 
never been declared insolvent. I am of 
opinion, therefore, that the Judge of the 
_ District Court was wrong in his interpretation 
of the law, 


56 


The Judge has, however, arrived at a con- 
volusion on the merits from which I am not 
prepared to dissent. The evidence adduced by 
the applicant was obviously vague and unsatis- 
factory; the witnesses were unable to say 
that the property which they saw in the 
house in which the insolvent was living was 
the property of the insolvent, and they were 
reduced to such expedients as quoting a cooly 
who was not called as a witness, and referring 
to boxes which “looked as if they contained 
whisky”, The evidence was obviously 
worthless for the purpose for which it was 
~ produced. = 


Section 86 of the Provincial Ingolverisy 
Ast has not been made applicable to the 
Myingyan District. This application must 
be dismissed. | 


There will be no order as to costs. 


Application dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
f COURT. 
| Sacosp Civin Arrear No. 462 or 1917, 
October 22, 1918. . 
Present :—Pandit Kanhaiya Lal, À. J. O. 
BAIJ NATH— DEFENDANT —ÅPPELLANT 
versus `. > 
Tae KAYASTHA PATSHALA, 
ALLAHABAD—Praintive—Resronpent, 
Civil Procedure Code (Act V of 1908), O. XLI, 
r. 31—Judgment of- Appellate Court, contents of— 
Failure to examine evidence or determine pointe at 
issue, effect of. $ è 
The object of rule 81 of Order XLI of the Civil 
Procedure Code is to enable a higher Appellate 
Court to determine whether the lower Appellate 
Court had applied its mind to a consideration of 
the evidence adduced in the case and the determina- 
tion sf the points at issue in the light of it, [p. 56, 
col, 2, 
A judgment of an Appellate Court, therefore, 
“which” contains no discussion of the evidence or 
< examination of the points at issue in the light of it, is 
notin accordance with law and cannot be sustained, 
[p. 57, col. 1-] ý 
‘ Appeal against the decree of the Dis. 
trist Judge, Lucknow, dated the 25th July 
19.7, confirming that of the Munsif, South 
Lucknow, dated the 9th May 1917, 
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Mr. H. E. Ghose, for the-Appellant. 

Bibus Bisheshwar Nath Srivastava, Girsa 
Saran Lal and Mahesh Prasad, for the 
-Respondent. 

JUDGMENT.—The plaintiff, who repre- 
sents the interest of the lessor, sued for 
possession -of oertain ‘plots of land, alleging 
that the - lessee had died without leaving 
any heirs and that the defendants hed 
wrongfully taken possession of the said 
plots on her death. The Court of first 
instance decreed the olaim, holding 
that the defendants were not the re- 


` yersionary heirs-of the husband of the last 


holder. One of the defendants. appealed; 
but on the date fixed for the hearing. of 
the appeal his Counsel was. not present. 
The defendant-appellant himself was natur- 
ally not in a position to address any 
arguments. The lower Appellate Court 
waited for some time for the Counsel of the 
defendant-appellant to appear- and even- 
tually dismissed the appeal without speci- 
fically determining the points at issue. 
that the learned Judge said was that the 
judgment of the Court of first instance 
had set ont all the facts of the case and 
had dealt very minutely with the evidence, 
both oral and dodumentary, and that he 
had considered the record oarefully and 
found no reason to interfere with the con- 
clusions arrived at by the Court of first: 
‘instance, i 

Order XLI, rule 31, of the Code of Civil 
Procedure requires that if an appeal was 
to be decided on the merits, the judgment 
of the Appellate Court shonld state the 
points for determination, the decision thereon - 
and the reasons for that decision. The 
object of this rule is to enable the higher 
Appellate Court to determine whether the 
Appellata Court had applied ita mind to a 
consideration of the evidence adduced | 
in the case and the determination of the 
points at issue in the light of it. The 
Counsel of* the defendant-appellant is stated 
to have been engaged in another Court 
“when the appeal-was heard by the Court 
below. The lower Appellate Court was not 
bound to-.wait for him. But if it under- 


`~ took the task of determining the points at 


issue in his absence, it might as well 
have gone into the evidence and disonss- 
ed whether the defendant-appellant had 
discharged the burden which -- rested on 


All ` 


7 out 
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- him. No such attempt 
‘been made in this oaee. 
v. Kunwar Durgu' Pershad (1) and Pandit 
Matku Lal v. Musammat Gulkandi (2) the 
necessity of writing a proper judgment, 
_Satisfying the requirements of section 574 
of the old Code of Civil- Prosedure cor, 


appears to have 


responding with Order XLI, rule 31, of the. 


present Code of Civil Procedure, was point. 
ed out. ke judgment of the Court of 
first stance shows that ‘there .was a 
-considerable mass of evidence requiring 
examination, and until that was done, it 
cannot be said that the rights of the par- 
ties had been properly adjudicated. The 
defendant-appellant is unquestionably largely 
to blame for not being ready with his 
Counsél to argue the appeal when it was 
called on for hearing before the Court 
below. But as there was no discussion of 
the evidence or examination of the points 


at issue in the light of it, the! judgment ` 


of the lower Appellate Court in the form 
it stands cannot be sustained. 

The appeal is allowed and the case 
remanded to the lower Appellate Court with 
a direction fo ré-admit it under its-riginal 
‘number and to dispose of it: after giving an 
opportunity to the defendant-appellant to be 
heard in ihe manner required by law. The 
defendant-appellent will bear hisown costs 
and pay the costs of the respondent in this 
~ Court, 

Appeal allowed; Case remanded, 


UPPER BURMA JUDICIAL COMMIS. 
SLONER’S COURT. 
Crvin Revision No. 6 or 1918. 
September 4, 1918. 
: "Present: —Mr, Saunders, J.C. 
RAMD AT KURME—DEFENPANT —APPLICANT 
versus 
BARASUTAN—PGAINTIFF — RESPONDENT, 


Civil Procedure Code (Azt Vof 19933), O XLII, r. ` 


1 (w); 0. XGVIL, r. 7—Appeal from order granting 

< review, gr ounds for.” 
The right of appeal against an order granting an 
application for review is restricted by the terms of 


rale 7 of Order XLVII of-the Civil Procedure Code,” 


aers is na general right of appeal against such an 
„order, [p. 67, col. 2]. ox 


In Suri Singh’ 
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: Mr, S. Mukerjee, for the Applicant, 


_Mr. 0; G. S. Pillay, for the Respondent. 
JUDGMENT.—tThe litigation from which 
this application has arisen began with an 
objection by the respondent to the attashment 
of certain cattle. The objestion was dis- 
allowed and the respondent then filed a suit 


for the declaration of his title. 


The defendant admitted the plaintiff's 
possession by a servant, but said that it was 
on behalf of the judgment-debtor. Issues 
were framed and a date was fixed for 
hearing. The burden of proof was upon the 
defendant. Both parties agreed to examine 
no witnesses, though their witnesses were 
actually in' attendance. The Court held 
thet in the absence of any evidence the 
plaintiff’s possession was sufficient and gave 
him a decree. The defendant then applied 
for a review of judgment, on the ground that 
he had been given to understand that the 
Court would consider the evidence given 
in the miscellaneous proceedings for removal 
of attachment and would decide the 
suit on that evidence. After issue of notice 
to the respondent-plaintiff, the Judge . 
allowed the application and the plaintiff 
thereupon appealed; his appeal was successful 
and the defendant has now come to this 
Court in revision, on the ground thatthe 
District Court had no jurisdiction to enter- 
tain an appeal against an order admitting 
a review. 

_ For.the respondent it is urged that the 
plaintiff-respondent had an unrestricted 
right of appeal to the District Court under 


‘Order XLIII, rule 1 (w). No authority, how- 


ever, is quoted for this view, which appears 
to be clearly unsustainable, see Hart Charan 
Saha v. Baran Khan (1). The right of 
appeal against an order granting an ap- 
plication for “review is restrictad by the 
terms of rule 7 of Order XLVII and an 
appeal is only permissible where the ap- 
plication for review was (a) in contravention 
of the provisions of rule 2 of Order XLVII: 
this was not the case heresince the Judge 
who passed the decree complained of was 
the Judge who made-the ‘order granting 
the review, (b) in contravention of the 
provisions of rule 4: here notice was given 
to the opposite party and the application 
was, not upon the ground of dissovaty of 


(1) 25 Ind. Cas: 908; 41 C, 746, 


/ 


_ one gold mohur, 
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>  DALPAT SINGH ?, AMARPAL SINGH, 


new matter or evidence, The Court when 
granting the application gave reasons for 
doing so. The Judge was the Judge who 
tried the sase and has recorded .his opinion 
that there cam be no doubt as to the truth of 
the allegation of the fdefendant, since his 
witnesses were present and would have 
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The Hon'ble Mirza Samiulla Beg, for the 
‘Appellant. $ 

-The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent. 

JUDGMENT. —The respondent in -this 
oase, Rai Amarpal Singh, brought a suit 
in the Court below to recover Rs. 5,100. 


been examined unless he had thought tha“ by way of damages for defamation, The 


the parties had agreed and the Judge had 
consented fo take the evidence already - re- 
corded in the miscellaneous proceedings as 
evidence in the case. The Judge may or may 
not have been right, but it is clear that the 
correctness of “his order was not a good 
ground for appeal. = __ Z 
The final ground on which an appeal 
might have been sustained, namely, that 
* the application for review had been made 
after the expiration of the period of limita- 
tion pressribed therefor and without sufficient 
cause, is not applicable in the present case. 
The application must, therefore, be allowed. 
The lower Appellate Court clearly acted 
without jurisdiction in admitting the appeal, 
and its decree must beset aside with costs, 


Application allowed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT 


First Civin Arrei No. 104 og 1917, 
August 27, 1918. 

Fresent:—Mr. Lindsay, J. C. 
“DALPAT SINGH alias JHURI SINGH~— 
— DerenpANT-—APPELLANT 
versus 
Rai AMARPAL SINGH—Ptaintirr— 

: P BESEONDBA KN T 

io ivilege, absolute—Pleadings, stale- 
ngne privileged—Compromiae ‘whether 
‘i es. 
wi atam oh made during the course of 
the pleadings in the civil suit are not privileged. 
[p. 59, col. 1.] i À WA | 
The fact that the dispute in the suit in which 
the defamatory statements were made was settled 
by a compromise is by itself no bar to the main- 
tainnbility of an action for damages for defamation, 
[p. 59, col. 2.] 
Appeal against the decree of the Subor- 


dinate. Judge, _Partabgarh, dated the 2nd 
Jane 1917, á 


a 


defendant was Dalpat Singh altas Jhuri 
Singh. The Court’ below has decreed the 
plaintifi’s claim to the extent of Rs. 51 and 
costs. : 

It appears from the evidence that there 
was some rather protracted litigation bet- . 
ween the parties with respect to some land 
which was in the possession of Dalpat 
Singh. Proseedings were taken in the Rent 
Court for the ejestment of Dalpat Singh 
and following on these there were other 
proceedings for the purpose of having the 
land-in Dalpat Singh's possession resumed, 
Ultimately this litigation was composed by 


a compromise executed between the parties, , 


the result of which was that Dalpat Singh 
was given a lease for eight years of the 
land in dispute. After this dispute had 
been, settled in ‘the Rent. Court, Dalpat 
Singh brought a suit in the Oivil Court 
to have the proceedings in the Rent 
Courts seb aside on the gronnd that the 
compromise had been obtained from him 


by undue influence and coercion, That case `, 


was eventually compromised between. the 
parties, and one of the pleas here is that this 
compromise is a bar to the entertainment of 
the present suit, ~ 

The defamatory statements of which the 
plaintiff-respondent complains were contain- 
éd in the plaint filed in the Civil Court 
in the ‘suit whioh was brought to set aside 
the compromise, and it ig not denied that 
the statements complained of are in fact 
defamatory. The pleas taken in the Court 


below were (1) that the statements being , 


the statements of a party to a litigation 
made in his plaint were absolutely privi- 
leged and ‘that there was no cause of 
action for a suit’ for defamation and (2). 
that the fact that the oivil suit for oancel- 
lation of the compromise was settled by a 
sulehnama was a bar to the present claim. 
The Subordinate Judge held that the də- 
fendant could not-plead absolute privilege. 
In his judgment he points out that thera 
ig a diyergenge of opinion in’ India regard- 


`~ 
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ing the liability of a party for statements 
made in the course of pleadings. On the 
‘one hand it is the opinion of the Bombay 
High Court that all such statements ard 
. absolutely privileged [Of. Nathjd Muleshvar v. 
Lalbhai ` Ravidat (1) ; on the other hand 
tho. Calcutta and Allahabad Courts have 
held there -is “no absolute privilege in 
respect.of such statements [Augada Ram 
“Shaha v. Nemai Chand Shaha (2), Abdul 
Hakim. v. Tej. Ohandar Mukarji (3) and 
Emperor v. Ganga Prasad (4)}. So far as 
the law on this question is concerned, I 
prefer to follow the judgmentd of “the 
_ Calautta and Allahabad Courts. It appears 
to me that this is not a case in which 
English Law can be applied to conditions 
in India. The reasoning , of Straight, J., 
in the judgment reported as Abdul Hakim 
v. Tej Chandar Mukarji (8) commends itself 
to me, and this has been accepted both 
in Calcutta’ and in the latter ruling of the 
Allahabad Court. I cannot, therefore, accept 
the first ground of appeal which is taken 
here, namely, that the statements made in 


the course of pleadings were absolutely ` 


privileged, ; 

The next point argued is that there 
was no cause of action for this suit for 
defamation. In, my opinion this argument 


cannot ‘be sustained, The defendant pleaded | 


the truth of the defamatory statements, 
“but was unable to ‘establish this defence 
to the satisfaction of the Court below, 
The Subordinate Judge indeed believed that 
seme of the statements were not positive- 
ly untrue; but with regard to et least 
‘one of them he fourd that it was a state- 
— ment not in accordance with fast, and 
there is also no “doubt that this particular 
statement was defamatory, This being so, 
I fail to see how the defendant is entitled 
to say now ‘that there was no cause of 
action. Having failed, to show that. the 
statement was true or that he had reason- 
able and probable cause for making it in his 
own interest and for his own protection, 
he cannot be heard to say that the plaintiff 
has no ground of tomplaint against him. 

(1) 14 B. 97; 7 Ind. Deo. (x. s.) 5227 

(2) 23 0. 887; 12 Ind. Dec. (w...) 576. 
(3) 3 A. 815; A. W, N. (1881) 81;6 Ind. Jur. 320; 
- 2 Ind. Dec. (N. 8.) 521. 

(4) 29 A.685;4A.L. J. 605; A, W. N. (1907) 235; 

6 Cr. L, J. 197. 
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I think on the facts as found the plaintiff had 
a right to sue. 

The third ‘plea taken in the memorandum 
of appeal is that the compromise in the 
civil guit wasa bar to the present claim. 
Here again I think the appellant cannot 
succeed. So far as the document of some 
promise is concerned, it deals entirely with 
the dispute between the parties regarding 
the land which had led to so much litigation. 
It cannot, I think, be argued that by this 
compromise the plaintiff in any way waiv- 
ed his right to claim sompensation in res- 
peot of any libellous statement which had 
been made against bim. In my opinion the 
judgment of the Court below on this point is 
orresé, 

The only other point in the memorandums 
of appeal is a plea of limitation. The 
learned Advosate for the defendant-appel- 
lant informed me that he was unable to 
press ib. gm 

The appeal fails and is dismissed’ with 
costs, 

Appeal dismissed, 


= 


UPPER BURMA JUDICIAL COMMIS. 
S.ONER’S COURT. | 
Seconp Civin Arrear No, 24 or 1918. 
July 3, 1918. 
Present:—Mr, Saunders, J. O. 
MAUNG PO THAW AND anorars— 
PLi intiprs— APPELLANTS 
VETEUS 


MAUNG THA HLAING AND oTHERS 


— DEFENDANTS — RESPONDENTS. 

Buddhist Law, Burmese—Marriage—CGonsent of 
parties, whether necessary—Breach of promise of 
marriage—Damages, suit for, maintainability of. 

A Burmese Buddhist, whether male or female, 
adult or minor, cannot be legally married without 
his Si consent, or against hisor her will, [p, 60, 
col.'2, 

Where, therefore, in the absence of a promise of 
marriage by a Burmese Buddhist himself, his 
parents promise to give him in marriage, no damages 
for the breach of such promise can be recovered 
wo the son or against the parents, [p. 60, 
col. 2, | > 

Mr. A. O. Mukerjee, for the Appellants, 

Mr. J. O. Ohatterjee, for the Respondents, 

JUDGMENT.—The plaintiffs sued the 


defendants for damages for breach of promieg 


60 
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of marriage. The second plaintiff was the 


- daughter of the first plaintiff apd it was alleged ` 


thatthe first and second defendants, parents 

‘of the .third defendant, bad undertaken that ` 
their son, the third defendant, should marry 
the segond plaintiff, She accordingly 
allowed him to have sexual intercourse with 
her; she has become pregnant and sherclaimed 
damages Rs. 60. 

The plaint did not allege that there was 
any promise by the third defendant and - 
the Court of first instance held that the 
third defendant was not a party to the 
contract, which it held was proved to have 
been entered into between the first and 
“second defendants: and the plaintiffs. The 
QOourt of first instance gave the plaintiffs 
-accordingly a descree~for Rs. 60 with costs 
against the first and second defendants, 


_ The first and sesond defendants appealed 
andthe lower Appellate Court dismissed the 
guit~upon the authority of Maung Thein Wo 
Ma Thet Hnin (1). The plaintiffs now come to 
this Court in second appeal under section 
13 of the Upper Burma Civil Courts Re- 
gulation. 

For the appellants it is urged that the 
case is distinguishable from the Lower 
. Burma case relied upon, that the decision 
in that case is incorrect and that the plaintiffs 


were entitled to damages as prayed for. The 
third defendant has. dropped out of the 
proceedings, but there is no doubt that 


neither in the pleadings nor in the evi- 
denge is there any allegation that he him- 
self ever made, or was a party to, any promise 
to the second plaintiff. 

lt is urged that- the second plaintiff here 
was a minor whereas in the Lower Burma 
case the woman was of age, that there 
was here no élopement and that the seconds 
plaintiff allowed the third defendant 
liberties in consequence of the pramise by 
the parents, The Bombay case Purshotamdas 
Tribhovandas v. Purshotamdas’ Mangaldas 
Nathubhoy (2) is referred to by the learned 
Advosate for the appellants. That was- a 
-oase in: which the plaintiff, having been 
betrothed to the defendant’s daughter, 
gued for and obtained a declaration that 
the contract for the marriage should no 
Tonger be binding on the plaintiff and that 


7 (4) 82 Ind, Oas. 507; 8 L. B. R. 34; 9 Bur, L, T, 77. 
{2) 21 B, 28; 11 Ind. Dec, (N, 's.) 16, 
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the -betrothal was void, and for Rs. 25,000 
damages for breach 
betrothal and marriage. But it was there 
distinctly held that the marriage of Hindu 


“children is a contract made by the-parents, 


and the children themselves: exercise: no 
Volition.- This; it was said, is equally true 
of betrothal, and there is no implied eon- 


‘dition that fulfilment of the contract depends 


on the willingness of the girl at the time 
of the marriage. 
imagine circumstances mora widely opposed 
to the conditions of marriage between 
Burmese Buddhists. There is no doubt 
that, ag- is stated in Ma 
case (1), a Burmese Buddhist,’ 

male or female, adult ‘or minor, 
be legally married without his or “her 
consent, : or-against his or her -will. The 
law relating to apprenticeships i is referred 
to in the Bombay oase, and the learried 
Advosate for: the appellants ‘sugzests that- 
a minor Barmese -Buddhist youth who -is 

promised in marriage by his pirents iain 

the position of an apprentice who cannot 
repudiate the contrast of apprenticeship, 

nor can a father or guardian ba relieved 

of' hig obligation on -the ground ' 
the- son or ward ia unwilling to serve ‘ag 
contracted. But I think it is olear that 
the analogy does not hold good. Throughout 
the texts, quoted ia the Digest it is assumod 
that whether there is a betrothal or not, 
the consent of the parties is nesessary to 
a valid marriage, and where such a consent 
is essential, its presence must be an implied 
oondition of any contrast- of betrothal or 
other promise made on behalf of the parties 
by their parents’ or guardians. The son 
himself was not examined as a ‘witness in 
this sase, his age is not known, and it cannot 
bea assumed that he was a minor at the time- 
of the alleged contrast. 


whether 
canhot 


r 


of the contract `of. 


It would" be diffisalt to . 


Maung Théin's < 


that. 


Since the consen} of the parties is essential A 


to a marriage, if appsars to'me.that the 


arguments upon ‘which it was held 
io Maung Thein’s case (1) that the 
parents could not ba mala liable 


in damages for breash of promise given 
by the; : are unanswerable. The parents’ 
promise would ba falfilled by- their. informing 
the plaintiffs that they gave’ their son in 
marriage, but this would have no. lagal 


effect and sonsaquently the plaintiffs soald ` 


not be given compensation for braysh af g 


a 
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promise, the .fulflment. of which would 
‘be useless and of no effect. On the other 
hand, if the promise was to compel, the 
son. to marry the- girl, the Court conld not 
enforce .such promise: or give compensation 
for breach of it besuse by so doing. ib 
` would infringe the essential principle that 
the. consent of parties to a marriage must 
Here it appears that the girl, 
after the advances made by. the parents 
of the young mar, went to the . latter’s 
house. and while there submitted to sexual 
intercourse. She does not allege that he 
himself ever offered any suggestion that they 
should be married.- -> — 

‘As far as the claim is “based upon the 
contract, it appears to me that it was 
clearly one which could not have any 
legal. effect. So far as it is based upon 
the Dhammathats, I have been unable to 
find any text. which requires parents to 


compensate a woman who has suffered at 


the hands of their son. in expectation of 
marriage. In every case where' the son 
behaves: badly, it appears to be the latter 
who is required to paper the injured 
person, 

The learned Advocate for the appellants 
objects to the order requiring the appellants 
to pay the respondents’ costs, but I see 
no reason for departing from the ordinary 
rule in this case. S 

The appeal mugt, therefore, be dismissed 
with Soa throughout, 

= Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Appgat No, 495 or 1917, 
Ostober 25, 1918. 
-  Present:——Mr. ‘Stuart, J. 0. 
JALPA DIN—Devendar—APPELLaNt 
versus < 
KALKA BAKHSH SINGH AND ANOTHER— 
PLAINTIFYS— RESPONDENTS. 
Jurisdiction of Civil and Revenue Courts—Proprie- 
tary title, question of—Revenue Court, decision of, 
whether final—Civil Court, jurisdiction of, te decide 
question— Adverse possession, titte by, whether excluded 
by payment of revenue. 
Wherea Rent Court finds upon evidence that tho 
relationship of landiord and tenant exists between 
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two ‘persons, that decision would often be final. 
Where, however, ina case in which’a question of 
preprietary title is involved and. no tenancy is 
established, a Rent Court arrives ata decision with- 
out any evidence at all and upon a mere assumption, 
it is open to a Civil Court to arrive at a finding on 


the question of proprietary title. [p. 62, col. 1.] hes 


The fact ‘that a man pays land revenue for a 
share in which a certain’ plot is situate cannot be 
considered to preclude a successful title by adverse 
poanion being established against him. [p. 62 
col, |. 


Appeal against the decree of the Subordi- 
nate Judge; Sultanpur, datod the 31st August 
1917, confirming that of the Munsif, Sultan- 
pur, dated the 11th June 1917. 


Mr. S. N. Roy, for the Appellant. 
Babu Ganpat Sahat Varma, for the Re- 
spondents. 


` JUDGMENT.— Kalka Bakhsh Singh has 
been in possession of four plots Nos. 192, 
193, 881 and 505 situated in the village 
of Bela Mohan for over 20 consecutive 
years, The village is a Bhaiyachara village. 
After he had been in possession for some 
years, Saligram and Gajadhar purchased 
Patti Bhagat Rai in this village. The 
numbers ih question are situated in Patti 
Bhagat Rai. Kalka Bakhsh Singh continued, 
however,~with his brother Rachhpal Singh 


_ to cultivate these plots and asserted that 


they were his. -After thedeath of Saligram 
and Gajadhar their sons Jalpa Din and 
Bhagwan Datt succeeded to the . Patti. 
They issued a notice” of ejectment against 
Kalka Bakhsh Singh to eject him from 
these plots. The notice was issued about 
1915. Kalka Bakhsh Singh contested the 
notice. The Rent Courts found in his 
favour with regard to Nos, 192 and 193 


and cancelled the notice in respect of these ` 


numbers. But they arrived at tke conolu- 
sion that Kalka Bakhsh was the tenant of 
Jalpa Din and Bhagwan Datt in Nos, 381 
and 505, although he had never admitted 
their proprietary title, although he had 
never paid rent and although there was 
no contrast between him and them to pay 
rent. They, therefore, upheld the notice of 
ejectment and ejected him from Nos, 381 
and 505. The present- suit was brought 
by Kalka Bakhsh Singh and Rachhpal Singh 
to obtain possession of Nos, 381 and 503, 
on the ground that they had acquired title 
to these numbers by adverse possession. The 
Courts below decreed it, 

On the evidence of Bhagwan Datt himself 


~ 
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in the Rent Court it is olear that Kalka 
- Bakhsh Singh and his brother bad been in 
` possession asserting proprietary title for 
more than 25 sonsecutive years. The 
learned Counsel for Jalpa Din- appellant 
has, however, argued that the finding of the 
Rent Court is final and that it must be 
assumed that there can be- no adverse pos- 
session against his client inasmuch as he 
pays Jand revenne in respect of these plots, 
These contentions sannot. prevail. Where 
a Rent Court has found upon evidence 
that the relationship of landlord and tenant 
exists between two persons, that decision 
would often be final. But here the Rent 
Courts arrived at a decision without any 
evidence at all and upon a mere assuniption, 
and, a question of proprietary title being 
„involved and a tenancy not having been 
established, it is open to the Civil Court, 
to arrive ata finding on the question of 
- proprietary title. The. circunistance that a` 
man pays land revenue for a share in 
which a certain plot exists cannot be con- 
sidered to preclude a successful title 
by adverse possession being established 
against him. The finding of the lower 
Courts on the facts isa finding with which 
I cannot interfere and with whioh I 
should not interfere even if 1 could, It 
is to the effect” that Kalka Bakhsh Singh 


and his brother had been in continuous 


possession of plots Nos. 381 and 505 for 25 
consecutive years and that they had all 
along been asserting proprietary rights in 
fhe plots, That finding is fatal to the success 
of this appeal. It is accordingly dismissed 
with costs. ` 
Appeal dismissed, 


~ 





UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
7 Seoonn Civiu Appeat No, 81 or 1918. 
July 19, 1918. 
Present:—Mr. Saunders, J. C. 
MAUNG PO TOK——DEFSNDANT—ÅPPELLANT 
versus 
MA SWE MI—PLAINTIFE—RESPONDENT, 
Provincial Small Causes Courts Act (IX of 1887), 


4 


sn cd 
` 


at 
Sch. II, Arts, 15, 85 (£), (g)—Specific Relief Act (I of 
1877), s. 30, scope of—Award, suit to enforce, nature of 
—Suit to recover money payable under award, whether 
cognizable by Court of Small Causes. 
_ The effect of section 30 of the Specific Relief Act 
is merely to apply to awards the provisions of 
Chapter V of the Act asto contracts and not to 
convert an award into a contract. [p. 62, col. 2.] 
| A suit for thé specifio performance of an award 
is not, therefore, a suit for the specific performance 
of a contract within the meaning of Article 15 of 
Schedule 1I to the Provincial Smell Causes Courts 
Actand is nob axcluded from the cognizance of 2 
Court of Small Causes. [p. 62, col. 2.] 

Where a claim for compensation has been sub- 
mitted to arbitration and an award made, thaclaim 
for compensation is merged in the award and the 
payment of any money directed by the award is a 
simple claim for money of a kind cognizable by a 
Court of Small Causes, [p, 63, col. 1.] 

Mc. D. Dutt, for the Appellant. c 

Mr. Maung Su, for the Respondent. 

JUDGMENT. — This was a snit to recover 
Rs, 45 awarded to-the plaintiff by arbi- 
trators, The Oourts below have differed 
and the defendant has filed a second appeal 


. under section 13 ofthe Upper Burma Civil 


Courts Regulation. 5 


A preliminary objection: has been raised 
that the suit was of a nature cognizable 
by a Court of Small Causes and that, . 
therefore, no second appeal lay. For the 
appellant it is urged that the suit is not 
cognizable by a Gourt of Small Causes 
because it is a suit for specific performance 
of a contract, olause 15 of the Second 
Schedule to the Provinsial Small Causes 
Courts Act. But I think there’san be no- 
doubt that the view expressed in Simson 
v. McMaster (1) is correst and that ‘the 
effect of seotion 30 of the Specific Relief 
Act is, merely to apply to awards the 
provisions of Chapter V, in which it is 
contained, as to contracts and not to convert 
an award into a contract. A snit for the 
specific performance of an award is not, 
therefore, a suit for the specific performance 
of a contract. 


The contention that Article 24 applies 
is obviously not sustainable. A suit to 
contest an award is not the same thing 
as a suit to enforce an award, and the 
fact that the defendant contests the award 
does not alter the nature of the suit. 
This was the view taken in the: Madras 
case referred to as well as in Chimandas 


(1) 18 M, 344; 4 Ind. Deo. (N. s.) 952, 


` 
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Mulchand v. Manghoomal Hemraj (2) and 
appears to be not open to question. 

Finally it is argued tbat the award was 
upon. a claim for damages for breach of 
promise of marriage and seduction, a claim 
which is not cognizable by a Court of 
Small Causes under Artiéle 35 (f) and (g). 
But it is quite clear upon the pleadings 
that the cause of action was not the 
original breach of promise by the defend- 
ant but was the award of the arbitrators. 
Certain cases which ure not available in 
this Court have been referred to in which 
it was held apparently that a suit relating 
to maintenance, Article 38, in which the 
arrears of maintenance were claimed on 
an award of arbitrators fixing the amount, 
wus a suit within the” meaning of ‘Article 
88 and was not, therefore, cognizable by a 
Court of Small Causes, But I think it 
is clear that the terms of Article 32 “a 
suit relating to maintenance” are very much 


wider than the terms of Article 35 (f) 
and (g) which runs, “A suit for ocm- 
pensation (f) for adultéry or seduction, 


(g) for breach of contract of betrothal or 
promise of marriage.’ Wherea claim for 
compensation has been submitted to 
arbitration and an award made, the claim 
for compensation is merged in the award 
and the payment of any money directed 
by -the award appears to be a simple 
claim ‘for money of.a kind cognizable by 
a Court of Small Causes. 


On the other hand a suit relating to 
- maintenance would, undoubtedly; include a 
-suit to-enforce an award by which the 
maintenance was fixed, In Bhagvantrao v. 
Ganpatrao (3) it was pdinted ont that 
whereas suit} relating to maintenance 
claimed on a special bond or other con- 
tract were cognizable by a Oourt of Small 
Causes before the passing of Act IX of 
1887, the Legislature in clause 38 has now 
used language: wide’ enough to exclude 
from the jurisdiction of: Courts of Small 
Causes any suit relating to maintenance 
including that suit which was one upon a 
bond, and I imagine the same principle 
. would apply to the award of arbitrators 
‘fixing the maintenance, . 
Here the only matters in issue were 
(2) 16 Ind. Cas. 868; 6 S. L. R. 85. 
(8) 16 B. 267; 8 Ind, Deo, (x. s.) 657, f 
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whether the parties agreed to sabmit their .- 


differences to arbitration, and whether an 
award was passed, Iam of opinion, tbere- 
fore, that the suit was cognizable by a 
Court of Small Causes and that no second 
appeal’ lies, 

Order accordingly, 


ak . 


CALCUTTA HIGH COURT: ^> 
APPEAL FROM ORIGINAL Deores No. 116 
oF 1916. f 
= July 19, 1918. É 
Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
Sheikh ABDUL HAKIM AND OTHERS— 
DEFENDANTS — APPELLANTS 
= versus - p 3 
ADYATA CHANDRA DAS DALAL 
AND OTHERS— Piaintifrs—RabPonpants. 

Contract Act (IX of 1872), s. 45—Morigage, joint— 
Payment to one of several co-morigagees whether valid 
discharge —Debt dhe-to joint creditors—Presumption, 

Payment to one of several joint creditors does 
not necessarily operate as a discharge of the debt 
in so far as the other creditors are concerned, [p 
66, col. 2.] 

One of several joint mortgdgeés cannot give a 
valid discharge of the whole debt without the con. 
sent of his coemortgagees. [p. 66, col. 2.7 

In the absence of any evidence or circumstances 
which would justify a contrary inference, it will be 
presumed, notwithstanding the form of an obligation 
that a debt due to joint creditors is due to them in 
severalty. [p, 66, col. 2.] 

Taking advantage of strained feelings between 
several joint mortgagees, a mortgagor obtained a 
discharge of the whole mortgage debtfrom one of 
the mortgagees: 


Held, that the discharge could operate as a valid 
discharge only in respect of the share of the morte 
gagee who gave the discharge. cp. 66, col. 2.) 

Appeal against the desree of the Subordi- 
nate Judge, Birbhoom, dated the 29th 
February 1916, 

Maulvi A. K. Fazlul Hug and Maulvi Syed 
Nasim Ali, for the Appellants. 

Bahus Bepin Behari Ghosh, -Hemendra Nath 
Sen, Lal Mohan Ghosh and Gagan Chandra 
Beral, for the Respondents, 

JUDGMENT.—This appeal arises out of a 
suit upon a, mortgage bond said to have been 
executed by one Ashgar Sheikh deceased, the 
father of the defendant No.1, and Reahatan 
Bibi, the. defendant No, 2, in favour of one 
Hari Das Dalal. 


+ 
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ABDUL HAKIM V. ADYATA CHANDRA DAS. 
The plaintiffs and the proforma defend- 


ants were members of a joint Hindu family, - 
the share of the plaintiffs Nos. 1 to5 im- 


the mortgage being 8 annas, that of the 
proforma defendants Nos. 5 to 7, 4 annas; 
and the pro forma defendants Nos. 8to 12 
who were subsequently joined as plaintiffs 
had a 4-annas share. , 

The bond was infavour of Hari Das Dalal 
as representing the Dalal family. 

The plaintiffs’ case was that when the 
Dalal family separated, Sastiram Das Dalal, 
‘the father of the defendants Nos. 5. to 7, 
obtainéd possession of the boad in suit, and 
in collusion with the mortgagor defendants 


withheld the bond so ‘that the plaintiffs ` 


might not be able to bring a suit upon it. 
Hənoo the plaintiffs brought the suit npon 
a certified copy of the bond.” The defend- 
atts Nos. 3 and 4 were made parties ag 
subsaquens transferees of ‘the property mort- 
gaged. : 

The main defence was that there was a 
partition. of the bonds belonging to the 
Dalal family among the members of the 
- Dalal family, that the bond in suit fell in- 
to the share of Sastiram, the father of 
defendants, Nos. 5 to 7, and that the bond 
was satisfied by payments to the defend- 
ants Nos. 5 to 7, some remission being 
allowed. 

The Court below decided in favour of the 
plaintiffs and gave a decree forasum due 
under the bond proportionate to a 12- 
anpas share, that being the share of the 
plaintiffs Nos, 1 to5 and the pro forma 
defendants Nos. 8to 12 who were sub- 
sequently joined as co-plaintifis, The 
defendants Nos. 1 and 2 have appealed. 

The issue as to the due execution and 
attestation of the bond has been found in 
favour of the plaintiffs by the Court below, 
and the finding has not been challenged in 
this Court. The main contentions rsised in 
appeal are, first, that the suit cannot be 
maintained in the absence of the daighters 
of Ashgar Sheikh, secondly, that the find- 
ings that there was no partition of the 

“bonda and that the bond in suit was not 
allotted to the share of the father of 
defendants Nos. 5 to 7 on partition are 
incorrect, and thirdly, that the Court below 
is wrong in holding thatthe discharge of 
the debt given by the said defendants is not 
binding upon the plaintiffs. 7 es 


[1919 


As regards the first contention the facts 
appear to be these. Ashgar Sheikh left a 
son Abdul Hakim (the defendant No. 1), 


‘his widow the defendant No. 2 and five 


daughters. No objection was taken by the 
cefendent No. 1 on the ground ‘of defect of 
parties, and it wag only the defendant 
No. 2 who pleaded that the daughters 
were necessary parties. It appears that 
Ashgar died more than 12 years ago, and , 
only the defendants Nos. 1 and 2 are in 
possession. The defendant No. 1 alone 
executed Kabulifats in respect of properties 
inherited from Ashgar in favour of the 
landlords, and the mortgage bond in favour 
of the defefdant No. 3 (by whioh“ the 
same properties were mortgaged) was 
executed -by him and the defendant No. 2 
and not by the daughters. This course of 
dealing with the property by, and the 
possession of, the defendants Nos. 1 and 2 
indicated that thay were ‘the sole owners of 
the property, and it is not pleaded that 
the daughters have any subsisting interest 
in the mortgaged property. They. are all | 
married and reside in their husbands’ 
houses, 

Under all these ciranmstances and in the 
absence of any evidence to show or even 
any allegation that the daughters have any 
subsisting right tothe property mortgaged, 
we think that the suit oan ba maintained 
in the absence of the daughters. Of course, 
any interest which the daughters may 
have in the property will not be bound by 
the decres in this suit to which they are no 
parties. 

As regards the partition of the bonds 
among the members of the Dalal family, 
the defendants have adduced evidense to 
show that sometime in 1316 B.S. there was 
a partition, effected by Narendra Nath Roy 
and Gopendra Roy as arbitrators. Narendra 
Nath Roy says thatthe bond in suit fell 
to the share of Sastiram Dalal, ¢hat all the 
Ejmali bonds were brought out and a list 
thereof was prepared, that against the 
particular bonds the name of the oo-sharers 
to whom they were allotted was entered ‘in 
the list, and that these co-sharers again 
made their own lists from the general list. 
Gopendra Roy also deposes to the same 
effect. Sachinandan Dalal says that three- 
fourths of the Ejmali bonds were partitioned 
between Magh and Chait 1309, and à 
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‘partition deed of the bonds was drawn up 
according to the respective shares of the 
members; that the debtors themselves came 
and executed separate bonds in favour of the 
different od-sharers according to their shares, 
that. is; each debtor executed three separate 
bonds, one in respect of 8 annas, and two 
in respeot of 4 annas eaoh, He farther 
says that the mortgage bond in suit together 
with some others remained undivided, and 
ewere divided in Assar 1316 - by the 
:arbitrators Narendra Roy- and, Gopendra 
“Roy, and that the bond in‘suit fell to the- 
share of his father. He also deposes that 
two lists were prépared, one a general list, 
and a partioular list of bonds allotted ta éaoh 
60- sharer, and that the disputed bond wag 
inoluded in their (the defendants’) list. This 
particular list, the witness said, was “at 
home” and the reason given by him for its 
non-prodaction is not a satisfactory one. 
‘The general list is said to have been kept 
with Hari Das Dalal. The. plaintiff No. 1 
Advaita Chandra Das Dalal denies that there 
‘was any partition of the bonds by. the 
arbitrators or that ‘any lists were prepared. 
Sachinandan admits that in two mortgage 
suits, be filed written statements objecting 
that the bonds in those suits fell to the - 
share of his father Sastiram Dalal and 
Banwari Lal Dalal, to the exolasion of 
Hari Das Dalal and others (the R-annas oo- 
sharers) who were parties to tbe suits, and 
. that in Spite of the objection the suits were 
decreed. in favour of all the co-sharers in- 
éliding Hari Das Dalal, It also appears 
` that in Suit No. 497 of 1911, and in six 
other bond suits, joint decrees were passed 
in favour of all the co-sharers, All these 
facts goto fogative the story of the parti- 
` tion, and the allotment of separate bonds to 
each co-sharer as alleged by the defend- 
` ants, 
~.Two letters „purporting to have been 
written by Sastiram Dalal to'the defendant 
No. 1 were produced after his examination, 
.These letters recited the fast ‘of partition 
having been made. The Court below right- 
ly comments upon the fact that they were - 
not ‘produced earlier, and points out that 
the plaintiffs were at a “great disadvantage” 
in meeting the new evidence produced in 
the midst. of the .trial’,. The witnesses 
were before the learned Subordinate Judge 
and he has given good reasons for dis- 
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period. It also 
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crediting the évidence of Sachinandan, 
Narendra Roy and Gopendra Roy. He has, 
believed the evidence of the plaintiff No. 1, 
who, he says, gave evidence ina straightfor- 
ward manner, and has come ts the conelzsion 
“the alleged partition is a myth and 
that Sastiram Dalal came by the bond in 
suit When ill-fesling «between the members 
of the family arose.” We see no suffisient 
raasons for differing from the Subordinate 
Judge in his appreciation of the evidence. 

The next question for consideration 
relates to the ples of payment. The mort- 
gage bond was executed on the. 23rd Sravan 
1309. Itis resited in the bond that the 
mortgage money Rs. 599 was taken for 
meeting the expenses of certain suits for 
rent which had been brought against the 
mortgagors (Rent Suits Nos. 127, 128 and 
129 of 1902) and “for purchasing certain’ 
lands and for other reasons.” The case for 
the defendants is that the lands were not 
purchased and ont of the unexpended 
balance the 'mortgagors paid Ra, 490 on 
account of principal and Rs. 25 on assount 
of interest, total Rs. 425, in Aswin 1309, 
-whilé „the plaintiffs and ‘the pro forma 
defendants were living jointly, and shat the 
payment was endorsed on the bond by 
Ashgar Sheikh. The defendant No. 1 
Abdul Hakim (son of Ashgar Sheikh) and 
one Kenatallah speak to the said payment, 
and endorsement of the payment by Ashgar 
on the baok of the bond, 

The defendant No, 1 Abdul Hakim says 


“that about Rs. 42 only was paid on assount 


of the rent decrees on the date on which 
tha desrees ware passed, that a small 
amount was psidin 1310 or 1311 towards 
the desrees and that for the balanca dus 
under the decrees he executed a Kistbandi 
in 1312 or 1313 (then says in 1313 or 
1314). The register of suits, however, shows 
that about Rg. 717 was paid in satisfaction of 
the decrees in the three rent suits (mentioned 
in- the mortgage-bond) and the satisfac. 

tion was noted in the register on the 13th 
November 1902 (corresponding to Kartiok. 
Aghran 1309). This clearly shows that 
the statement of Abdul Hakim on the 
point is not true and_that the Kistbandi, 
if any, executed by him in favour of the 
landlord in 1312 or 1318 (or 1313 or 1314) 

must have been for rents of a subsequent 
appsara that tkey dil 
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purchase some property ‘fdr a consideration 
-of. ‘Rs. 199 on 25th Aswin 1309 (see Kobala 
Exhibit 3 in favour of Abdul Hakim), Abdul 
Hakim admits the purchase, but says. that 
the. ‘purchase was with his wife’s money. 
Under : the circumstances we think the 
learned Subordinate Judge was right in 
holding that “in all likelihood there was 
. no- money to pay Rs. 425 as alleged by the 
defence.” The learned Snbordinate Judge 
also observes that the endorsement of pay- 
ment of Rs. 425 of the 27th Aswin 1309 
“appears to be a olear forgery, the 
handwriting being quite unlike that of 
Asbgar, as ‘it appears on the bond, Bx- 
hibit A, admittedly signed by Ashgar 
Sheikh.” It is unnecessary to come to a 
definite finding as to the handwriting; it is 
„enough to say that, in our opinion, the pay- 
ment of Rs. 
. Satisfalstorily proved. Two other payments 
have Veen pleaded by the defendants, viz., 
Rs, 11 on the 30th Chait 1316, and 
Rs. 850 on the Lith Chait 182! respectively. 
It is said that the defendants Nos. 1 and 2 
borrowed Rs. 1,993 from Narendra Nath 
Roy (one of the persons who is 
to have: acted as arbitrator at the parti- 
tion of the mortgage bonds of the Dalals) 
for paying off ‘the mortgage bond in suit, 
and arrears of rent due to the landlords, 
and that-out of the amount so borrowed, 
Rs. 600 was paid to Sachinandan Dalal by 
which, together with a hand-note for Rs. 250 
executed by the defendant No. 1 Abdul 
Hakim, in favour of Sashinandan, the mort- 
gage bond in sait was satisfied. Tae debt 
due under the mortgage at that time even 
according to the defendants (after giving 
credit for Rs, 425 alleged to have been paid 
in Aswin 1303) was about Rs. 1,50) or 
Rs. 1,600;-and it is alleged that Sachinandan 
agreed: to accept only Rs. 850 in full satisfaco- 
tion of the debt. The payment of Rs. 850 and 
satisfaction of the debt are endorsed on the 
bond which was retarned to the debtor and 
Fas been produced by the defendant No. 1, 
but the original title-deeds of the mortgaged 
properties have been produced by the plaint- 
iff, Sachinandan, however; admita the pay- 
ment in full discharge of the debt. It is un- 
necessary, therefore, -to discuss the evidence 
relating to the payments in discharge of the 
-“debt, but the learned Subordinate Judge 
points out that "it is admitted on all hands. 
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425 in Aswin 1309 is not. 
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that strained feelings have existed between 
the plaintiffs and the pro forma defendants 
Nos..5 to 7, In view of the above fact it 
does not seem to bean act of good faith on 


the part of the defendant No: I to obtain 


. 


discharge of a joint debt from Sashi. alone, -- 


when the alleged partition of bonds did rot 
take place in hi8 presence.” 

Then the question is whether one of joint 
mortgagees can give a valid discharge of the 
whole debt without the consent of his co-mort« 
gagees. In the case of Barber Muran v. Ramana 
(1) it was held that-payment, to one of the 
joint mortgagees, in the absense of fraud on 
the part of the mortgagor, will operate as a 
valid discharge. But the authority of that 
Gevision is considerably weakened by the 
recent decision of the Court of Chancery in ` 
Powell v: Brodhurst (2) and it has been held 
in several cases in this Court that the 
payment to one of several joint oreditors 


-doss not necessarily operate as a discharge 


. alleged | 


° 


of the debt in so far as.the other creditors 
are concerned [see Husainara Begum vy. 
Rahmannessa Begum (3), Peary Lal Daw vy. 
Madhoji Jiban’ (4) and Harihar Pershad v, 
Bholi Pershad (5); see also Shrintvasdas Barri 
v. Mehervas (6)]. As pointed ontin the Tagore 
Lestures for 1876 (4th Edition), page 
452, “in the absence of any ‘evidence or 
circumstances which would. justify a contrary . 
inference, it will be presumed notwithstand- 
ing the form of the obligation that the debt 
is due to the creditors in severalty”, and wa 
think that in this case the Court below was 
right in holding that the discharge by 
Sachinandan operated asa valid discharge 
only in respect of the 4-annas share of the 
defendants Nos. 5 to 7.. 

A contention was/ raised by the learned 
Pleader for the appellant that the rate of 
interest stipulated to be paid in the mort- : 
gage was excessive, but no such question 
was raised in the written statement or in 
the issues, nor dogs it appear to have been 
raised in argumeat before the Court below. 


There is no ‘evidence that if was not the “ 


(1) 20 M. 481; 7 M. L. Jy, 269; 7 Ind. Deo, ka 8.) 
827. 

(2) (1901) 2 Oh, 160; 70 L. J. Ch. 687; 84 L. T. "620, 
49 W. R. 682; 17 T. L.R. 501. 

(8) § Ind. Cas. 837; 13 O. L. J. 3 at p. 8; 88 O., 342, 

' (4) 19 Ind, Cas. 865; 17 O. L. J. 872at p. 375, 

(5) 6 O. L. J. 333 ab pp. 394-395. 

(8) 39 Ind. Cas, 627: 41 B.'800; 32 M: D. J. 176; 19 
Bom. L. R. 151; (1917) M. W. N. 258; 21 M. Ti, T. 236) 
21 0. W. N. 558; 25 O. L. J. 311 (P. 0.). 
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usual rate of interesb in that part of the 


‘ country, and under the sirenmstanoes the 


contention must be ove erraled. 
In the result, the appeal fails and is dis. 
missed with costs. 
Apngal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
URT 


Frest Civiu Aepeat No. 120 of 1916. 
. June 17, 1918. 
Present: —Mr, Lindsay, J. C., and Pandit 
“Kanhaiya Lal, A. J.C, 


KALI PRASAD AND ANOTHER— PLAINTIFFS— 
“APPELLANTS 
Versus - ` 
RAM. RATAN AND OTHERS—DEFENDANTS— 
Reseonpents. 


Gum dianship—Natw al guardian, acts done bus how Jar 
binding on minor. 

Where a minor’s father’s step-mother is the only 
person who can acb as the guardian of the minor’s 
interest, the former has to be treated as the natural- 
and lawful guardian of the lattor. [p. 63, col. 2; p. 69, 
‘col. 1 

An act done on behalf of a minor by his natural 
and lawful guardian is binding upon him, unless 
and until he succeeds in avoiding it by proceedings 
properly taken for that purpose. [{p. 68, col. 2] 

Balkishen Das v. Ram Narain Sahu, 30 I. A. 189; 
30 0. 738; 7 C. W. N. 578; 5 Bom, 4 R. 461; 8 Sar, P. 
C. J. 489, fallowed. 

< Appeal from- the decree of the Sabordi- 


nate Judge, Sitapur, dated the 14th July- 


1916, 

The Hon’ble Syed Wair Hasan, far the 
Appellants. 

Babu Basudeo Lal, for Respondent No. 1. 

Mr. Mohammad Wasim, for Respondents 
“Nos. 3 to 8. 77 

“Mr. A. P. Sen and Pandit Ram Adhin 
“Agnihotri, for Respondents Nos. 9and 10. 

JUDQMENT.— The appəllants Kali Prasad 
and Shiam Sundar were plaintiffs in the 
-Court below in a suit brought for parti- 
tion ‘of joint family property. As originally 
framed the olaim was laid against sight. 
defendants, but subsequently two -other 
defendants, Sheo Shankar and Sitla Prasad, 
were added on the ground that they were 
jnterested in the suit. 
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admittedly belong to the., 
same family, being the descendants of a 
common ancestor Dhani Ram. The 9th 
and 10th. defendants, who were added as 
parties after the ‘suit was instituted, are 
the representatives of one branch of Dhani 
Ram’s family. The two plaintiffs and the 
defendants Nos. 1 to 8 represent another 
branch descended from Dhani Ram’s second 
son, Basti Ram. 

The plaintiffs came into Oourt alleging 
that they and the defendants Nos. 1 to 8 
lived as a joint Hindu family up to the 
date of -the institution of the suit. They 
filed certain lists of property which they 


~ The parties 


deslared was the joint undivided property 


It was stated in the second 
-paragraph of the plaint that the parties 
had separated in mess only for a period 
of one and a-half years prior to the’ suit. ° 
In the third paragraph of the plaint it 
was stated -that the plaintiffs desired to 
baye a partition, and in the fourth para- 
graph thé allegation was that the plaintiffs 
were entitled to a half share of the pro- 
party held jointly by themselves and the de- 
fendants Nos. l tog. 

The defendants met this oase by pleading 
that the family was nota joint family 
but a separate family. They admitted 
that the -plaintiffs and themselyes were 
descended from @ common ancestor, bat their 
case was that a partition had taken plasa. 
on the 22nd of - July 1898 by which the 
shares of the persons who constituted 
the family at that time were ascertained, - 
It was alleged that this partition had been 
effested through arbitrators with the consent 
of all the parties concerned. The defendants 
filed a registered award Exhibit A-1 in 
support of their case, and they also- filed 
a registered agreement executed immediately 
after the delivery. of the award by which 
the parties expressed their acceptance of 
the award which had been made. It was 
pleaded that the parties had been in 
separate possession of thdir shares since the 
date of the award, that the plaintiffs 
were estopped from, bringing this suit and 
thatin any case their claim was barred by 
limitation. 

fhe Subordinate Judge has dismissed the 
suit. He has found, inter alia, that the 
property in suit is not, joint family pros 
perty. He held it to be proved that pare 


of the family. 
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tition had taken place as alleged by the 
defendants in the year 1898. He found 
that an award had been made with the 
consent of all the parties and that the 
parties had accepted the award after it 
was, made. He held that the plaintiffs 
* were properly represented in these proceed- 
ings taken for partition and that consequent- 
ly they were bound by thé award. 

The principal question with which we 


have to deal in appeal is whether or not ` 


the Court below was right in holding that 
the property sought to be dividedin this 
suit was not joint family property. There 
can be no doubt that the property was 
divided in the year 1898 by arbitrators. 
This fact indeed was not denied by the 
plaintiffs iù the Courf below, for the doeu- 
men Exhibit A-l which is the award 
of the arbitrators was admitted by them. 
They seem, However, to have pretended that 
the award was not binding upon them on 
the ground that they. were not duly repre- 
‘sented in the arbitration proceedings. 
‘The evidence shows that at the time the 
partition was made these plaintiffs 
“were minors. Their father Bisheshar was 
dead; their mother is proved to have been 
a woman of feeble intellest who was in- 
capable of looking after the interests of 
her sons, and it was for this reason that 
in the arbitration proceedings the grand- 
“mother of the plaintiffs (2. e., their father’s 
step-mother} Musammat Mahtaba represented 
them as their guardian, The learned Judge 
“of the Court below has givén his opinion 
.that this lady was a proper guardian for 
“the minors in these proceedings and we` 
agree with his conclusion on this point. . 
It_is obvious that no other member of 
.the family who was. alive at the time 
‘sould have acted as the gaardian of the 
minors’ interest, for each of them had-a claim 
“which was adverse to the minors. Under the 
‘Hindu Law and in the circumstances we have 
‘Yeferred to Musammat -Mahtaba was clearly 
the natural guardian of the minors, We have 
the statements of witnesses to the effect 
‘that Musemntat Mahtaba was. a person of 
intelligence, that she agreed to the partition 
being made by the arbitrators and that 
he was a party to the registered docu- 
ment Exhibit A-2, which was executed by 
the parties after the arbitrators had 
delivered their award and by whioh they 
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signified their acceptance of the arrange- 
ments which the arbitrators had made. 
It is impossible, therefore, for the plaintiffs 
to contend that they were not dnly re- 
presented in the arbitration proceedings, 
It is true that being minors at the time 
the division was made -it was open to them 
on attaining majority to affirm or repudiate 
the acts done by their guardian, Bat. on 
aathority and principle it is clear that the 
award and the agreement which was exe- 
cuted subsequent to-the award are binding 
upon these plaintiffs, unless and until they 
succeed in avoiding them by proceedings 
properly taken for that purpose. A case 
similar tos the present one oame before 
the Privy Council whose judgment will be 
found in Balkishen Das v. Ram Narain 
Sahu (1). There also there had been a 
partition by agreement, two of the members 
of the family baing minors at the time and 
being represented in the proceedings by 
their mother, Their "Lordships, in dealing 


_with the question whether the minors were 


bound by the-agreement which was executed 


at the time of partition, made the following ` 


observations which will be found at page 150 
of the report: — 

“There is no doubt. that a valid agree, 
ment for partition may be made during 
the minority of one or more of the 
co parceners. That seems to follow from 
the admitted right. “cf one œo- parcener 
to claim a partition and (es hag 
been said) ifjan. agreement ‘for partition 
sould not be~ made binding on minors, a 
partition could hardly ever take place, 
No doubt if the partition were unfair or 
prejudicial to -the minor’s interests, hè 
might, on attaining his majority, by proper 
proceedings, set it aside so far ‘as regards 
himself,” 

Alter discussing the terms of- the 

agreement and the circumstances in which 
it was made, their Lordships 
that no suit had been brought by~any of 
the parties for the purpose of impeaching 
the Ikrarnama which was the record of the 
agreement between the parties, < 

The position is, therefore, this: it is 
proved that a partition was made in the 
year 1898 by means of a registered award. 


(1) 801. A. 139; 800. 738; 70. W. N. 573; 
L. R. 461; 8 Sar. P. O. J, 489 (P. C.) 


t 


pointed out - 


5 Bom 


Vol, XLIX] 3 ; 


INDIAN OASES. . 


; MADRAS AND SOUTHERN MAHARATTA RY, CO., LTD.-0, HARIDOSS BANMALL DOSS, 


It is further proved that’ the award was 
acceptéd_by a registered agreement and that 
the plaintiffs were represented in those 
proceedings - by their natural, and lawfal 
guardian Musammat Mahtaba, The plaintiffs 
cannot be heard to say that these partition 
proceedings were absolutely void.. The 
completed acts of a guardian must be 
treated as valid -until they are avoided; 
, and as their Lordships observe in the 
passage -.quoted above, these’ plaintiffs 
might, if the partition were unfair or 
prejudicial to their interests, have it set 
aside so far as regards themselves by pro- 
ceedings properly taken for that purpose. 

It is clear from the manner in which 
the plaint is drawn that the present suit 
was not brought for the purpose of 
-svoiding the acts of the plaintiffs’ guardian. 
On the contrary the plaintiffs came into 
Court with what is ‘proved to ba a false 
case. They deliberately suppressed the 
‘fact that partition proceedings’ had taken 
place in the year 1898 and alleged, contrary 
‘to the faot; that. the property in,suit was 
joint family property at the .date ‘the 
plaint was filed. In these circumstances 
we consider that the plaintiffs are not 
entitled to succeed in this suit; and 
there is no need" for us to discuss the 
question whether the partition which was 
‘effeated in 1898 was unfair or prejudicial 
to the plaintiffs and for that reason liable 
tobe avoided. If the plaintiffs wish to 
have that matter decided, they must bring 
a suit in proper form for the avoidance of 
the sward.. At present all that we need 
“gay is that this suit for possession by 
partition cannot be maintained until the 
` plaintiffs have succeeded’ in getting rid 
of the award made in the year 1893. It 
is not necessary for us to discuss any of 
the other questions raised in this appeal, 
“The plaintiffs’ suit was rightly dismissed 
on the finding that the property was 
separate and not joint property at the 
date the suit was brought. So long as 
the award subsists, the property must be 
deemed separate and not joint property. 

The appeal is dismissed with costs. A 
separate set of costs is awarded fo the 
respondents Nor. 9 and 10], 


Appeal dismissed, 


MADRAS HIGH COURT. 
_ ORIGINAL Sipe .ArrgeaL No. 63 or 1916. 
: February 22, 1915. 
-Present:—Sir John Wallis, Kr., Chief 
` _ Jastice, and Mr. Justice Spencer. 
: Tar MADRAS ann SOUTHERN MAHA. 
RATTA RAILWAY COMPANY, Lrp.— 


4 APPELLANTS 
- tersus -` ‘ 
HARIDOSS BANMALI.DOSS— 
RESPONDENTS. 


Railways Act (IX of 1890), ss. 72, 77—Ratlway 
Company, liability of, for goods consigned —Measure of 
responsibility, similarity of, to that of bailee—Contract 
Act (IX of 1872), ss. 151 to 162—Rights of Common 
Carriers Act III of 1865)—Railway receipts, nature 
and value of—Mercantile usage—Delivery to person 
entitled without production of Railway receipt, effect of 
—Subsequént pledgee or indorsee for value of Railway 
vecéipt, rights of —Claim for damages for misdelivery— 
Notice, whether necessary. ; 

The measure of responsibility of a Railway Com- 
pany as a carrier of animals or goods is that of a 
bailee under the Contract Act, The Chapter relating 
to bailments in the Contract Act covers the whole 
liability of the Railway Company including; among 
other things, their responsibility for misdelivery by 
whatever reason caused. [p.-71, col. 2; p. 72, col. 1.5 

A suit for damages against a Railway Company 
caused by wilful misdelivery of the goods is not 
maintainable without a prior notice of the claim 
undersection 77 of the Railways Aot. [p. 72, col, 1.] 

In the matter of requiring notice no distinction 
should be drawn between casesin which goods have 
been delivered inadvertently to the wrong person 
and cases in which they were delivered to a peraon 
other than the consignee who claimed to be entitled 
to them but did not produce the railway receipt, as he 
should have done, in supportof his claim. [p.72, col.2.] 

A Railway Company is under no obligation to 
deliver goods consigned to the consignee or any per- 
son entitled to it only on production of the railway 
receipt. Whatever may be the value of railway 
receipts aå documents of title according to mercantile 


usage, a Railway Company is under no duty to the - 


public to get back the railway receipts on delivery 
of the goods. It only reserves liberty to refuse, in its 
discretion, to deliver, the goods, unless the railway 
receipt is produced, or unless, if the receipt is not 
“produced, an indemnity is not given. [p. 74, col. 1.] 

Therefore, if goods are delivered to a person 
who ‘is legally entitled to them without production 
of the railway receipt, any subsequent pledge or 
indorsement of the railway receipt will not give the 
pledgee or indorseea cause of action against the 
Railway Company even though the person taking 
delivery became entitled to them only after delivery 
but before the pledge or indorsement. [n. 74, col. 1.) 

Nash v. De Freville, (1900) 2 Q. B. 72;69 L.J. Q. 
B. 484; 82 L. T. 642; 48 W. R 434; 16 T. L. B.268 and 
Brooks v. Mitchell, (1841) 9 M. & W.15;11 L. J. Ex, 
51; 152 E. R. 7, distinguished. 

Per Wallis, C. J—The Rights of Common Carriers 
Act(TII of 1865) and the Indian Railways Act are not 
in part materia with the English Carriers Act of 1830, 
[p. 71,001, 2.] . ih; : 


' > indorsee. 
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Per Spencer, J-—-The word ‘loss’ in section 77 of 

the Indian Railways Act is sufficiently wide to 
- cover cases where the goods are not forthcoming 
either from deliberate acts or from acts of negli- 
gence. [p. 7E, col. 2.] 

Railway receipts are only symbols of property 
and they cease to be living instruments of title from 
the moment they are delivered to a person having 
a right to take them [p. 76, col. 1.] 

The fact that the railway receipts are left with 
the consignee after delivery is not the proximate 
cause of the loss occasioned to a subsequent 

[p. 76, col, 1.] 57 


Appeal from the judgment, dated the 
` Bth of September 1916, of Mr. Justice Ku- 
maraswami Sastri,-in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in Civil Suit No. 262 of 1915. 

Mr. D. Ohamier (with him Mr. R. N. 
Ayyangar), instructed by Messrs, Grant and 
Greatorex, for the Appellants.—The suit is not 
maintainable for want of notice under section 
77 of the Railways Aot. The word “loss”? 
in section 77 has the same meaning as in 
section 72, It includes accidental loss “ag 
well as cased of wilful misdelivery, 

Messrs. V, V, Srintvdsa, Ayyangar, for the 
Respondents, on the preliminary point, mgl 

‘loss’ gontemplated in section 77 ~ 
only accidental loss. No notice is Bn Ba 
to be given for glaims arising out of non- 
delivery ' or misdelivery.- Referense was 
made to the provisions of the English 
Carriers AGt, 1630, and to Hearn y. London 
and South Western Railway Oo, (1), Morritt v. 
North Eastern Railway Co. (2), Millen v. 
Brasch and Oo. (3). 

Mr, D. Ohamier, in reply. —The Bailment 
CKapter of the Indian Contrast Ast applies 
to the liability of a Railway Company for 
goods consigned through it. Like the 
bailee, the Railway Company is liable for 
wanton misdelivery. : 

As Swaminatha Reddy and Company 
had ‘paid to the Bank of Madras and got 
an assignment of the railway réceipt to 
them from the Madras Bank, the Railway 
Company was” justified in delivering the 
goods tothem. The assignment was no 
doubt effected three days after the delivery 
but it was before the pledge to plaintiff 


ey 


ra 


.. (1) (1855) 10 Ex. 793; O. L. R. 697; 24L. J. Ex. 
180; 1 Jur. (N. s.) 236; 102 R. R. 888; 156 E. R. 661. 
(2) (1876) 1 Q. B. D. 302; 45 L. J. Q. B. 289; 34 L. 
T, 940; 24-W. R, 356. 
(8) (1888) 10 Q. B.. D. 142; 52L. J.Q. B. 127; 47 
L. T, 686; 31 W, R. 190; 47 J, P, 180, 


delivery of the goods. 


by which time it had becomea spent receipt. 
It had no value when it was pledged with 
plaintiff, . 

A railway receipt is not a negotiable 
instrument so far as the Railway Com- 
pany is concerned and the Jatter’s posi- 
tion is oot affected by its, transfer for 
value. It may have the attributes of 
negotiability so far as dealings with third 
parties are concerned. 

Mr. T. G. Raghavachart for Mr. FY. V. Siri- 
nivasa Ayyangar, for the Respondent. —A 
railway receipt is negotiable and passes” 


. property. The Railway Company was bound 


surrender of the receipt on 
It was their action 
in leaving it with Swaminatha Reddi that 
encouraged him to negotiate it for value 
and innocent purehasers for value should 
not be made to suffer for the Company’s - 
neglest of duty. Nash v. De Freville (4), 
Glasscock v. Balls (5), Barber y. Meyerstein” 
(6), Babcock v. Lawson (7), Merchants of the 
Staple v. Bankof England (8), London and 
County Banking Co. v. London and River 
Plate Bank Ltd.- (9), Macmillan v. London 
Joint-Stock Bank‘(10). , 
JUDGMENT, 

Wars, C.J.—This is an appeal from 
the judgment of Mr. Justice Kumaraswami 
Sastri in a suit brought by the plaintiff, 
who was the indorsee for value of-two 
railway receipts, to make the Railway 
Company liable for misdelivery. The faots 
were thut the goods in question were son- 
signed by one Gurunatham to his own 


to insist on 


„order to the- Madras Harbour Station of 


the defendant Railway. Gurunatham had 
pledged the railway receipts to the Bank 
of Madras, and the Bank of Madras were - 
the persons entitled to delivery of the goods. 
It was intended that one Swaminatha Reddi 
should pay the Bank and get the railway 

(4) (1900) 2Q. B. 72;69 L.J. Q. B. 484; 82 L. T. 
642; 48 W. R. 434; 16 T. L. R. 268. 

(5) (1890) 24 Q. B. D. 13; 53L. J. Q. B. 61; 62 L. 
T., 163; 38 W. R. 155, 

(6) (1870) 4H. L. 817; 39 L. J. C. P. 187; 22 L, T. 
808; 18 W. R. 1041. 

(0) (1879) 4 Q. B.D. 394; 48 L, J. Q. B. 524; 27 W. 
B. 86 


(8) (188s) 210, B.D. 160; 57 L. J. Q. B. 418; 86 
W. R. 880; 62 J, P. 80. 

(9) (1888) 21 Q. B. D. 535; 57 L. L. Q- B. 601; 61 D. 
T. 37; 87 W. B. 89. 

(10) (1917) 2 K. B. 439; 66 D. J, K. B. 1499; 127 In 
T. 202; 22 Com, Cas. 364 618, J. 528 33 T. L. R 
898, 
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- receipts assigned to him and then take 
delivery of the goods. He managed; how- 
ever, to get possession of the goods from the 
Railway Company, without production of the 
Railway receipts and before he had paid 
the Bank, This was apparently because, 
fot many years, large i 
cotton had been consigned by Gurunatham 
< in this way and had been duly 
delivery cf by ‘Swaminatha Reddi. 
afterwards, Swaminatha 
Reddi paid the Bank of Madras and 
obtained the railway receipts. 
happened, in our opinion, the contract of 
‘carriage by the . Railway, Company was 
entirely completed. Swaminatha Reddi, 
however, did not return the Railway 


T wo 


receipts to the Railway Company, but’ 


committed a fraud on the plaintiff by 
obtaining an advance against the Railway 
receipts, which were taken, as is usual, to 
represent that the goods specified in the 
receipts were still in ` course of transit, 
which was not the case, as they had 
already been delivered to him and had 
come into his possession as ‘the rightful 
owner. ` 


In these circumstances, two interesting - 


questions have been raised and _ very 
elaborately argued before us. The first 
question is one of limitation, whether the 
suit is barred under section 77 of the 
Indian Railways Act, beoanse notice of 
the claim for compensation for the loss of 
the goods was not given in ‘writing by the 
plaintiff, or on his bebalf, to the Railway 
within six months from the date of the 
delivery of the goods’ for carriage by the 
Railway. The learned Judge held that this 
section was inapplicable to the present 
case, because the servants of the Ruilway 
delivered the goods to Swaminatha Reddi, 
without’ the production of the Railway 
receipts and with full knowledge that 
they were consigned, .not to Swaminatha 
Reddi, but to Gorunatham. Mr. V.V. 
Srinivasa Ayyangar, who argued this part 
of the oase for the respondent, relied on 
certain Hnglish decisions on the Carriers 
Ast, 1830, which is practically re-enacted 
in India by Act IIL of 1865. That Act 
exempted carriers from liability in respect of 
loss or injury to certain valuable articles, if 
they were consigned without being declared 
and the extra charges paid. That Act was 


e 


consignments of, 


taken , 


_160 provides: 


constrned. by the Court. of Exchequer in 
Hearn y. London and South Western Railway 
Oo. (1), where Parke, B., held that the exemre 
tion only applied to what I may describe 
as accidental loss; and similarly in the 
subsequent case of Morritt v. North Eastern 
Railway Oo: (2), Justice Blackburn, as he 
then was, also observed thata misdelivery, 
such as that with whioh we are dealing, 
would not be a loss covered by that Act, 
The Act was also sonstrued in Mellen v.. 
Brasch and Oo.‘(3), in which it was held,’ 


When that “among other things, that delay would be 


covered by the word ‘loss’ as there used. 
These decisions undoubtedly would 
support Mr, Srinivasa Ayyangar, if the 
Indian Act was in part materia with the 
Carriers Act of 1530, but itis not. That 
was, an Act relieving carriers to a certain 
extent from their common law liability as 
ingurers; and I may point out that in 
arriving at that sonstrustion;-Baron Parke 
took into ascount the preamble of the 
Act and the object with which it was 
passed. We must do the same with regard 
to this Act. Chapter VII of the Indian 
Railways Act of 1890 is headed: “Res- 
ponsibility of Railway Administrations as 
Carriers,” and prima facie is intended to 
deal with the-whole subject. The marginal 
note, which is not part of the Act but 
represents, what I gather upon an inde- 
pendent perusal of the section to be, its 
meaning, describes section 72 as: “Measure 
of the general responsibility of a railway 
administration as a carrier of animals and 


goods.” That measure of general respon- 
sibility is said, subject to the other 
provisions of the Act, to be that of a 


bailes under sections 152 and 161 of the 
Indian Contrast Act. Now, sestion 151 
of the Contrast Act deals with the duty 
of: a bailee to take as much care of the 
goods bailed to him as he would take 
of his own goods while they are in his 
custody, and section 152 says that, in 
the absence of a special contrast, he is 
not responsible for the loss, destruction or 
deterioration of the thing bailed, if he 
takes this amount of sare. Then section 
“It is the duty of the 
bailee to return, or deliver according to 
the bailor’s direstions, the. goods bailed 
without demand as soon as the time for 
whioh they were bailed bas expired, or 
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the purpcge for which they were bailed 
has been accomplished.” Therefore, it deals 
with the duty of -the bailee to duly deliver 
the goods bailed at the proper time; and 
the marginal note to the: section is: 
“Return of goods bailed, on expiration of 
accomplishment ' of purpose.” 


time or 
Section 161 provides for the consequence 
of the bailee’s failure to. discharge the 


duty prescribed in that section including 
the duty of making delivery. It says: “If, 
+ by: the default of the bailee, the gocds 
are not returned, delivered or tendered at 
the proper time, he is responsible to the 
bailor for any loss, destruction or deterio- 


ration of the goods, from thattime.”’ The 
marginal note is: “Baileg’s responsibility 
when goods are not duly returned. “o So 


that these sections of thé Contract Act, 
which are applied by the Indian Railways 
Act, purport to deal, not merely with the 
bailee’s dutyy of safo custody, but also 
with the performance of the bailee’s duty 
to deliver at the proper time. Therefore, 
it seems to me that this Chapter must be 
taken, and was intended, to cover the 
whole liability of the Railway Company, 
inoluding among other things tbe respon- 
sibility of the Railway Company for 
anisdelivery, by whatever reason caused., 
That being so, when we “some to section 
77 and find that notice is required in any 
slaim for compensation for the loss, 
destruction or deterioration of animals or 
goods,” it seems to me that notice is 
required in all claims which arise with 
reference to the liability defined in- the 
earlier sections and in the specified sections 
of the Contract Act, sections 152 and 
161, the latter of which covers all cases_ 
of non-delivery or misdelivery. 

In section 9 of Aot III of 1865, which 
is reproduced in section 76 of the Indian 
Railways Act, it is provided: “In any 
suit brought against a common carrier for 
the loss, damage or non- delivery of goods 
entrusted to -him for carriage, it shall 
not be necessary for the plaintiff to prove 
that such loss, damage or non- delivery 
was owing to the negligence or criminal 
act of the carrier, his servants or agents,” 
In section 76 of the Railways Act, it was 
not thought necessary to reproduce the 
word ‘non-delivery’, the reason being, in my 
opinion, that cases of .uon-delivery are 


already sufficiently provided by the referénce 
to sections 152 and 161 of the 
Ast in the earlier section. 

In this matter of requiring notice to 
‘the Railway Company within a reasonable 
time in order to enable them to make 


enquiries and if possible to recover the goods,. 
there is really no reason for making a, 
distinction between cases in which goods 


have been delivered inadvertently to the 
wrong person and cases, sach as 
present, in whioh they were delivered to 
a person other than the consignee who 
claimed to be entitled to them but did 
not produce the Railway receipt, 


We onght not to import distinctidns of 
‘this sort into the Railways 


which would be likely to have commended 
itself to the Legislature, 
in this case. For these reasons, I think 
that the cases decided. under the Carriers 
Aot, on whish the lewned Judge relied, 
are inapplicable, and that the olaim is 
barred because notice was 
required by section 77 of the 
Act. 

That would be sufficient to dispose of 
the present case but as \another interesting 
question was raised, and it was decided by 


Railways 


the learned Judge, I propose to deal with . 


it. “16 is said that the fact that the 
Railway did - not get back the Railway 
receipts when it delivered the goods, 
ought to make them responsible to the 
plaintiff for the value of- the goods, the 
plaintiff having on the etrength of the 
production of the Railway receipts by 
Swaminatha Reddi advanced money to him, 
considering the Railway receipts as 
representing that goods to that value were in 
transit and in possession of the Railway 
Company. Much reliance has been placed 
in the arguments before us, and some 
reliante was also placed apparently by 
the learned Judge, on the fact that the 
delivery to Swaminatha Reddi when it 
was made wasa wrongful delivery, because at 
that time be had no right to the goods, 
But long before Swaminatha Reddi indorsed 
over the Railway receipts to the plaintiff, 
he had paid the Bank 
obtained the Railway receipts, and was, 
therefore, the only person entitled to fhe 


Contract | 


the. . 
as he. - 
-shonld have done, in support’ of his claim. 


I see none: such- 


not given as 


of Madras and - 


Act, unless ~~ 
they- rest upon some basis of sound reason ’ 
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goods, and also the contract,of carriage 
was at an ‘end. The ‘goods had found 
their way into the hands of the lawful 
owner, and, therefore, no one was prejudiced 
by’ the misdelivery, “ànd no  injarioug 
consequences foliowed. Thera may have 
been -damnum- so far as the Bank’ of 
Madras was conserned but it was damnum 
~- sine injuria. £ 

I, think that in the event whioh happened, 
the case’ must be .deoided .as if tbe 
Railway had made delivery of these. goods 
to Swaminatha Reddi without the produe- 
tion of the Railway receipts at a time. 
when he was entitled to them, although 
he had not bronght the Railway receipts 
with him, But even so, it has beet 
contended before us that the astion of the 
Railway, in not getting back the Railway 
receipts, was such negligence or breach of 
daty as to make them liable to #nbse- 
quent transferees for value ofthe railway 
receipts: This proposition has been supported 
mainly on tke authority of the case of 
` Nash v. De Frevillé (4). That was a case 
of the execution and delivery by the 
defendant of promissory notes payable on 
démand. Such dn “on demand”: note is 
intended to be a continuing sesurity and 
sannot be treated as overdue merely 
besadse if was indorsed over some years 
after the date “of execution. Brooks v, 
Mitchell (11). Consequently it remains 
curreni in the hands of the payee or 
indorsee until the maker gets,it back; and 


if, ag in the odse cited, he omits to get 
it back, when he pays it, he cannot set 
up that payment ‘against a subsequent 


transferee, R 

` Now,-it.by no means follows that a de- 
cision as to a promissory note payable on 
demand is necessarily applicable to a spent 
bill of lading or a railway receipt. Indeed 
the analogy is \rather with an overdue 
note. A bill of | ladjng in origin, as ‘it 
still is in form, is nothing but a receipt 
for the goods from the master of the-ship 
to the shipper. But-for maroantile con- 
venience and by mercantile usage, it has 
become a symbol of the goods asexplain- 
ed by Baron Martin in Barber v. Meyerstein 
(6). As possession sould not be given of - 
goods at sea, the bill of lading came to 


# 


(11) (1841) 9 M. & W. 15; 11 L. J, Ex, 51; 162 E. R 7, ` 


< bill of lading has ceased to be 


be treated as a symbol‘of the goods and 
a transfer of the bill of lading as equiva- 
lent to a transfer-of the goods themselves. 
The question of the period during which 
bills of lading can pass title to the goode; 
was -considered in the leading oase of Barber 
v. Meyerstein (6), to which I have just re- 
ferred, ard the general effect of that desi- 
sion is, that the property in the goods 
passes by indorsement of the bill of lading 
so long as the contract of carriage hag 
not been completed by delivery to the 
proper consignee. This 
from the very origin of this mercantile 
custom which, as already stated, depends 
on the fact that goods in transit are in- 
capable of delivery, But onae transit is 
over and they have some to the possession 
of the consignee, there is nd reason for 
the goods any longer being held to pasa 
by indorsement of the bill of lading, and 
no authority has been cited before us for 
the proposition that they would so pasa, 


The contrary is, in my opinion, olearly- 


assumed in Barber v. Meyerstein (6). At 
the very beginning of his judgment, Lord 
Hatherley says: “The question has really 
turned upon one point, and I may almost 
say upon one point alone, namely, whether 
or not the bills of lading had fally per- 
formed their office, and were discharged 
and ,spent at the time that the plaintiff 
took his security. Whether, in other worde 
the landing of those goods.......,. wags or was 
not a delivery which had exhausted the 
whole effect of the bill of lading.” And 
the case proceeded on the ‘footing that if 
that was so, any subequent transfer of 
the bill of lading would be entirely in- 
effective. It was held in that case that 
the stage had not yet been reached, 
Similar-y later on, Lord Hatherley saye: 

The shipowner contracts that he will 
deliver the goods on the payment of freight. 
He discharges his 


saye: “Unquestionably the bill of lading, 
as long as the engagement to the shipowner 
has not been fulfilled, isa living current 
instrument, and no doubt the transfer of 
it for value passes the absolate property 
in the goods.” There is no authority 
whatever for the proposition that after the 
a living 


instrument ‘by the delivery of -the goods, 


limitation follows’ 


f contrast when he. 
delivers the goods.” Then Lord Westbury ` 
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any dealing with it oan affect the property 
in those goods. Similarly in Sanders v. 
Maclean (12) Bowen, L. J., observed: in 
a much quoted passage: ‘And for the 
purpose of passing such property in the 
goods and completing the title of the 
indorsee to full possession thereof, the 
bill of lading, until complete delivery of 
the cargo has been made on shore to 
some one rightfully claiming under it, 
remains in force as a symbol, and carries 
with it not ouly the full ownership’ of 
the goods, butalso all rights created by 
the contract of carriage between the ship- 
per and the shipowner. It isa key which 
inthe hands of a rightful owner is intended to 
nnlock the door of the wareliouse, floating or 
*fixed, in which the goods may chance to be,” 

Now, if that be so with regard to a 
bill of lading, it is equally so with regard 
to a railway receipt. The contract of the 
railway is to carry goods and to deliver 
them to the consignee. Ordinarily, it would 
be bound to deliver at its peril to the 


` parson entitled at the end of the transit. 


r 


But section 57 of the Indian Railways Act 
“protests the railway, and empowers it “to 
refuse delivery except upon the production 
of the railway receipt. The terms of the 


railway receipt show that the railway does 5 


not hold itself out as delivering goods only 
én production of the railway receipt. It only 
“reservas liberty to refuse, in its discretion, 
to deliver the goods, unless the railway re- 
agipb is produced, or unless, if the reseipt is 
nat produced, an indemnity- is given. There 
is no reason fer saying that the railway 
holds itself ont to the mercantile com- 
munity as never parting with goods 
except upon the production of the railway 
receipt. The railway is not, in my opinion, 
under any duty to the publio or to any 
body else to insist upon the raturn of the 
railway receipt. It is said that Mercantile 
men in India treat railway receipts 
faosuments of. title and that the usage bas 
now, at any rate, since the desision 
the Privy Council in Ramdas Vithaldas 
Durbar v. Amerchand & Co, (13) received 
. (12) (1888) 11 Q. B. D. 327 at p. 34l; 52 L. J, Q. 
B. 481; 49 L. T. 462; 31 W. R. 698; 5 Asp. M. O 180. 
(13) 35 Ind. Cas. 954; 40 B. 680; 20 O. W. N. 1182; 
(1916) 2 M. W. N. 110; 18 Bom. L.B 670; 20 M. L. T. 
194; 31 M. D. J. 641; 4 L. W. 342; 14 A. L. J. 1045; 85 
L. J. P. O. 214; 24 0. L. J, 820; 43 I, A. 164; 32 T. 
5, R. 594 (P, 0.). e 


E Charities 


ag 


of - 


legal recognition. But that cannot alter 
the position of thé railway company in 
this respect. It seems to me tbat the 
Srst step in. the respondent’s position is ° 
not established, namely, that there was 
some duty on the part of the railway not. 
to part with the goods except against the 
railway receipt. : 

Apart from that, there is the serious 
question as to whether what happened 
could be held to follow from their failure 
to do. so. What happened was, that a 
frand,and a orime were committed by 
Swaminatha Reddi in obtaining money 
from the piaintiff, on a railway receipt for 
goods that had already been: delivered to 
him at the end of the transit, Reliance 
has been placed on the maxim laid down 
in Lickbarrow v, Masun (14) that “where- 
ever one of two innocent persons must 
suffer: by the acts of a third, he who has 
enabled such third person to occasion the 
loss -must sustain it.” In that case, it 
was held that, by parting with the bill 
of lading to the consignes, the con- 
signér had estopped himself from asserting 
his -right to stop in transit against a 
transferee of the bill of lading from the 
consignee. It is, however, well established 
that there are serious limitations to the 
general application of this doctrine. In 
Bank of .Ireland v. Trustees of Hong 
(15) it was held that the 
‘onreleseners of the Company leaving 
its sealin the hands of its secretary, 
even if it amounted to negligence, did not 
estop it from disputing forged transfers 
of its securities made by the secretary 
under its seal. In the similar decision in 
Merchants of the Staple v. Bank of England 
(8) Bowen, L. J., pointed cut that there 
was a distinction between doing that 
which enabled a fraud to be effected, and 
being the cause of that fraud, and held 
that the fraudulent transfer in that case 
was not the natural consequence of the 
alleged negligence of the defendant Com- 
pany, so as to give rise to an estoppel 
against them.” The limitations on this 
doctrine were further considered in Far- 


in 


(14) (1787) 1 Smith’s L. C. (12th Ed.) 726;2 T. R. 
63; 6 East 2Cn; 1 H. BI. 357; 5 T. R. 683; 100 E. R. 35; 
1 R. R. 425. 4 

(15) (1855) 5 H. L. C. 889; 3 W. R. 573; 10 B. R, 
950; 101 B; R. 218, 
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guharson Brothers § Oo. v: King & Oo. (16) 
and in the very recent case of Macmillan 
v. London Joint-Stock Bank (10), where 
Swinfen Eady, L. J., referred to ike 
judgment of Blackburn, J., in Swan v. 
North British Australiastan Co (17) that 
negligence, in order to estop, must be in 
the transaction itself and” must also be 
the proximate gause of the loss, and 
Serutton, L. J., ébserved (at page 459*), “I 
think the effect of the ‘authorities ‘is that 
if A owing a duty to B, by the neglect of 
that duty, induces B to kelieve that a 
certain state of facts exists, he is estopped 
as against B from denying that -such A 
state of facts exists. But the neglect 
must be in the transaction itself, not in 
previous history......... And the neglect must 
be the, proximate cause- of leading B to 
his belief. Neglect of precautions by A 
which enable O to commit a crime 
causing loss to B can never, in my view, 
- give rise to a claim by B against A, for 
the loss is not the proximate or even 
natural consequence of ‘the neglect.” As 
regards the present case, 
not “been shown. that the railway was 
under any duty to the public to get back 
the railway receipts on delivery of the 
goods and, even if there was such a 
duty,‘I think, on the authorities cited, 
that would not render the railway liable 
for the*fraud subsequently perpetruted by 
the holder of the receipts. f 

In the judgment under appeal, the learned 
Judge -observed: “Had Swaminathan Reddi 
and Co. on the datea when they obtained 
delivery of the goods, been the persons 
who were really entitled to- delivery, it 
follows from the anthorities above cited 
that the railway receipts would have exhaus- 
ted their force and any negotiation sub- 
sequent to it by Swaminathan Reddi and 
Co., would not be operative or pass any 
- title’: That, if I may say so, appears to 
me ‘to accurately state the- effect of the 
authorities. But the learned Judge went 
onto make a distinction which I am unable 
` to follow, and held the railway liable 
because at the time of delivery to Swami. 
natha Reddi, be was not the person entitled 
(16) (1992) A. C. 823,71 L J.K B. 667; 85 L. T. 
810; 51W. R. 94; 18 T. L. R. C65. 

(17) (1863) 2 H & O. 175; 32 L. J. Ex, 273; 10 Jur. 
(x.8.)-102; 11 W. R. 862; 126 R. R. 617; 159 E. R. 72. 
“ago of (1917) 2K. BEd. wae 





I thick it has 


to the goods. I have already given my 
reasons for holding that this cireamstance 
makes no difference, having regard to the 
fast that Swaminatha Reddi had become 
entitled to the goods before the date of 
his transfer of the spent railway receipts 
to the plaintiff. For these reasons on both 
grounds, I think the appeal must be 
allowed and- the buit dismissed with costs 
throughont. I certify for two Counsel. 
SPENGÈR, J.—I entirely agree. I do not 
think I can usefully add much to what 
has fallen from my Lord the Chief Justice 


on the second point which he has discussed - 


in the judgment just delivered. On the 


questicn of limitation I cannot follow the 


learned Judge who tried this case in the 
, opinion that he expressed, that ection 
71 of the Railways Act does not include 
cases where, the Railway Company have 
with their eyes cpen delivered the goods 
~to the wrong person. In sections 72 and 
77 of the Act, ‘loss’ is coupled with ‘destrus. 
tion’ or ‘deterioration’ of goods. Now, it 
-could’ not be asserted for a moment that 
in oases where a Railway Company found 
it necessary to destroy goods, say for some 
necessary purpose, such as to olear their 
line to avoid danger of life toa passenger 
train, such destruction would not come 
within the meuning of destruction of goods 
in these sections. If ‘destruction’ ig to 
include deliberate acts of the Company 
or its sérvants, I cannot see why the 
word ‘loss’ should only apply to oases 
where the goods have been mislaid, If 
the Company is liable for negligence, it 
must a fortiori be liable for wilful actg, I 
think the intention of the Legislature in 
inserting section 77 into the Act must have 
been that by requiring notice to be given 
before claims are put in, the Company 
might have time to investigate such cases 
and meet the claims of persons who have 
suffered loss, if possible, out of Court, 
The word ‘loss’ in the English language 
is, in my opinion, sufficiently wide to cover 
cases where the goods are not forthcom. 
ing either from deliberate acts or from 
acts of negligence, and I see no reason 
to confine it only to cases of the latter kind. 


I, therefore, agree in thinking that 
notice not having been given within six 
months of the consignment of these goods, 


the present suit cannot be maintained, I 


AM 


SANNI BIBI Y, SIDDIK HOSSAIN, 


“also agree in thinking that there is no 
cause of action against the Railway Com- 
pany. The plaintiff presents his claim in 
two ways. Hither he says to the Railway 
Company: “Property bas passed to me by 
the pledge of the railway receipts which 
by mercantile usage represént goods. As 
1 paid money in good faith onthe belief 
that the goods Were with you, you must 
~ give me the goods, or their value if they 
have been converted,” Orhe says: By 
the negligence of ‘your booking clerk in 
making-over the goods without taking the 
railway receipts, T was led to believe that 
I had good security for the Idan which 
1 made to Swaminatha Reddi. You are 


< responsible for the miereprecentation made 


té me and you must 
the loss.” : ner 
The Railway Company can, in my 
opinion, meet each of these demands ina 
legal way. Its answer to the first will be thie: 
“rhe railway receipts are only symbols 
‘of property and they ceased to. be living 
instruments of title from the moment the 
goods were delivered to a person having 
‘a right to take them. Swaminatha Reddi 
had a right to receive the goods and he 
actually took them before yon acquired any 
interest under the pledge to you. You 
have been the victim. of a fraud, but the 
transaction, so far as wə are woncerned, 
had come to an end before you acquired an 
interest'in the goods.” [See Barber v. Meyers- 
tein (6)]. . NI 
To the second, its defence is this: It 
may .be that: our clerk was negligent 
but he only risked our responsibility 
till the receipts were forthcoming. We 
know nothing of Swaminatha Reddi’s sub- 
sequent transactions with you and we did 
not conspire with him to cheat you. We 
acknowledge no liability to the public to 
see that our receipts are all collected, and 
the fact that this receipt happened to 
be left in the consignee’s hands was not 
a proximate or effective cause of your 
` being cheated, nor did it directly lead to 
that result.” (See Merchants of the Staple v. 
Bank of Englund (8) and Macmillan v. London 
Joint-Stock Bank (10)]. ` 
M 0. P. 


compensate me for 


Appeal allowed. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 2518 

ws or 1916. 
~ . July 29, 1918. 
, Present :—Mr. Justice Newbould and 
` Mr. Justice Panton, 
SANNI BIBI AND ANOTHAER-—PuAINTIFES 
< — APPELLANTS - 
versus 
Munshi SIDDIK HOSSAIN AND otakrs—- 
“ Derenpaxtrs— RESPONDENTS. 5 

Limitation Act (TX of 19084, Sch. I, Art. 91—Suit for 
recovery of possession on cancellation of deed of sale— 
Limitation applicable. : 

The plaintiffs bronght a suit for recovery of 
possession-of land on declaration of their title thereto 
and asked for the cancellation of a deed of sale by 
which they Had transferred the land_to the defend- 
ant, alleging that they had executed the deed in 
consequence of a fraudulent representation by the 
defendant that the deed was nota deed of sale, 
but was a jimba-nama: 

Held, that if the plaintiffs’ allegations were true, 
the deed of sale was void ab initio, so that Article 91 
of Schedule I of the Limitation Act did not apply to 
the suit. [p. 77, col. 1.] 

Appeal against the decree of the Sab- 
ordinate \Judgt, Pabna and  Bogra, 
dated-the 28th July 1916, affirming that 
of the Munsif, 2nd Court, at that place, dated 
the 29th March 1915. = 

Babu Manindra Nath Roy, for -the Appel- 
lants, ii 

Babu Preo Shankar Mozumdar, for the Re- 
spondents. ` . 

JUDGMENT.-—The plaintiffs who are 
the appellants before. us brought the suit 
‘out of which this appeal arises for the 
recovery of possession of a share of-certain 
land on declaration of their title thereto, 
They also asked for cancellation of a deed 
of sale by which they had transferred the 
property in suit to the defendant No., I, 

* alleging that they had exeented the deed 
in consequence of a fraudulent representa. 
tion by this defendant that the deed was 
a jimba-nama for their maintenance for a 
term of three years. h 

The plaintiffs originally claimed fifteen 


plots of land. At the trial the claim to plots _ 


Nos. 5, 6 and 7 was abandoned. It has been 
found that the plaintiffs. have been out of 
possession of plots Nos. 3, 9, Il and 13 for 
more than twelve years, and itis conceded 
that as regards these plots it cannot be 
disputed on second appeal that this ‘portion 
of the claimis barred by limitation, We are 
now, therefore, concerned only with plots 
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Nos. 1, 2, 4, 8, 10, 12, 14-and 15. As regards 
these plots both the lower Courts have found 
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that the olaim is barred by limitation, on the` 


ground that the plaintiffs cannot succeed 
withont first obtaining a cancellation of the 
deed of sale and consequently Article 91 of 


the first Schedule of.the Indian. Limitation ` 


Act applies. The Court of first instanse held 
that the alleged fraud in the execution of 


. the kobala “was proved and that the plaintiffs 
_ executed it knowing and believing it to be 


the jimba:nama.”’ ‘The lower Appellate 
Court after holding that the plaintiffs’ whole 
claim was barred by limitation did” not go 
into the question of fraud. 

The only point urged before usis that if 
the Munsif’s finding is correct, the deed is void 
àb initio and Article 91 has no application 
and, therefore, the oase should be remanded 
to the lower Appellate Court for a finding 
as to the truth of the plaintiffs’ allegation as 
to, the execution of the document, The 
principle which has. been applied by the 
lower Courts is that stated by Woodroffe, J., 
in Harihar Ojha vi. Dasarathi Misra (1): 

“There can be no doubt that when a person 
seeks to recover property against an instru- 
ment executed by himself or one under 
‘whom he claims, he must first obtain 
cancellation of the instrument and that the 
three years’ 
applies to any suit brought by such person.” 
This principle of law is not disputed, but it 
is contended that on the facts found by the 
Munsif that the plaintiffs executed the deed 
of sale believing that they were executing a 
deed of a different kind, there was in law no 
execution of the deed by them. The same 


rule, enacted by Article 91 


- contention put in another form is that, though . 


when consent to an agreement is saused by 
fraud or misrepresentation the agreement is 
a contract voidable under section 19 of the 
Contract Act and not void, here there was no 
consent at all. “In our opinion this conten- 
-tion must prevail’. It-is based ‘primarily on 


‘the authority of the English cases of Thorough- 


good’s case (2) and Foster v, Mackinnon (3)... 
In the former it was held that if a deed is 
_ falsely read over to an illiterate man and he 
7 exeontes the deed relying on the false read- 


a 33 0, 257 at p. 265; 9 C. W. N. 636; 1 O. L.J, 


“a (1882) 2 Co, Rep. 9a; 76 E. R. 4 
3) (1869) 40. P. 704; 88 L. J. O. 3 "810; 20 L. T, 
887; 17 W. R. 1105 
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ing as baing the true substanse of the brans- 
action, his ast is wholly void. In the latter the 
defendant had purported to endorse a bill of 
exchange which hë was told was a.guaranty, 
The plaintif was a subsequent holder for 
value and therefore the fact that the defend- 
ants’ signature was obtained by fraud would 
not have protected him in this astion, The 
Court held that his signature not being ine 
tended as an .endorsement to a bill of ex- 
change was wholly inopérative. The princi. 
ple established by these decisions has been 
applied by the Bombay High Court in Oriental 
Bank Oorporation v, John Fleming (4) and 
Dagdu v. Bhana (>) and by this Courtin Banku 
Bekari Shaha v. Krisht? Gobindo Joardar (6). 
We,therefore, have no hesitation in holding that 
it onght to be applied in the present case if the 
Mansif's finding on the facts can be upheld, 
Whether the Munsif’s finding is right is a 
question on which we express no opinion. 

Weaccordingly deoree thisappealand remand 
the case to the lower Appellate Oourt for a 
re-hearing of the appeal. Hè will first come 
toa finding as tothe circumstances under 
whish the sale-deed in question was signed by 
the plaintiffs and then deside in the light of 
the above remarks whether the claim of the 
plaintiffs to the remaining eight plotsis barred 
‘by limitation. 


Costs will abide the result, 


Appeal allowed, 


(4) 3 B. 242; 2 Ind. Dec, es Be 163. 
(3) 28 B. 420; 6 Bom. LRI 
(6) 300. 433. 
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Frast OrviL APPEALS Nos. 29 anp-30 or 1916." 
March 26, 1918, 
Present: —Mr. Stuart, A, J. O. and Pandit: 
Kanhaiya Lal, A. J.C 
MANGAL AND toes Hace 
—~ APPELLANTS 
Versus 
Rani INDAR KUAR—Derenpant— 
RESPONDENT, 4 
Mortgage, simple—Possession of property to bg 
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, and to appropriate the . 
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delivered to mortgagee if money not paid within jfized 
period, provision as, to—Simple money decree, whether 
can be claimed. 


The mere fact that a deed of simple mortgage ` 


provides that in case of non-payment of mortgage 
money within the fixed period the mortgagee would 
be entitled to take possession of the mortgaged 
property and to appropriate the profits thereof in 
lieu of interest, does not disentitle the mortgagee ta 
claim asimplé money decree. 
Appeals from the decree of the Subordinate 
Judge, Sitapur, Tabsil Biswan, dated the 11th 
- Maroh 1916, < 
Babus Ram Ohandra and Ohhail Bihari 
Lal, for the Appellants. - 
The Hon’ble Pandit Gokaran Nath Misra 
-and Pandit Harkaran Nath Misra, for the Re- 
spondent. 
JUDGMENT.—These - ‘appeals “tise out 
of suits brought for the recovery of money 
dae on two mortgages, one of which was 
‚executed by Raja Karan Singh in favour 
.of Churaman, the father of Mangal and 
Jagan, the plaintifis-appellants in Firsé Civil 
-Appeal No. 29.of 1916, on the 13th Febru- 
ary 1902 and the other by the same 
-person in favour of Durga, the predecessor- 
in-title of the plaintiffs-appellants in First 
-Civil Appeal.No. <0 of 1916, on the same 
date. Both the mortgages were primarily 
-simple but in each of them there was a 
-.covenant that if the mortgagor’ failed to 
pay the mortgage money within 5 years, 

“the mortgagee shall have the . power to 
- take „possession of the mortgaged property 
profits thereof in 
lieu of_interest.” It is admitted that the 
mortgagor did not deliver possession to the 
mortgagee as stipulated. The present suits 
have been filed by the heirs of the mort. 
gagees for the recovery of possession of 
the property mortgaged or in the alternative 
for the resovery ofthe money due to them. 
The plaintiffs are willing that if a degree 
for possession cannot be passed in their 


- favour, a decree-for money may be given 


‘fo them against tbe assets of the mort- 
gagor, who died before the institution of 
“ these aunits. .. 

The Oourt -below dismissed their olaim, 
holding that the plaintiffs have failed to 
establish the due execution of the mortgage- 
deeds. On the Sth January 1918* we-remit- 
ted certain issues to the Court below to 
report as to whether Raja Karan Singh 
had signed the mortgage-deeds in suit or 
+ *§ee 48 Ind, Cas. 1007; 5 O. L. J. 745,—Had, 
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admitted having signed and executed them 
at the time of the registration. The find- 
ing of the learned Subordinate Judge on 
both these suits is ‘in favonr of the plaint- 
iffs und it tallies with the agreement which 
the defendant-respondent who is the heir 
of Raja Karan Singh had executed on 9th 
May 1909, whereby she had agreed to pay 
the mortgage money due on the: Sakran 
Estate out of the profits - of that estate 
(Exhibit 2). The attempt made here by 
the defendant-respondent to question the 
propriety of the finding is frivolous and 
futile. The evidence ‘adduced is suffisient 
to establish that Raja Karan Singh had 
executed the mortgage deeds in suit and 


signed them, and whether the mortgaged 


property belonged to him or not, a matter 
on which ib is not necessary to express any 
opinion in these. suits, the plaintiffs are 


„entitled to a decree for money against his 


asseta or estates, wherever they may bə, 
The mere fact that the’ mortgagor had 
agreed to deliver possession over the mort- 
gaged property “does not, as held by their. 
Lordships of the Privy Gouneil ‘in Lingam | 
Krishna v. Manya Sultan <1), disentitle the 
plaintiffs from claiming the money due on 
their mortgages, 

The appeals are, therefore, allowed and 
the olaim of the plaintiffs deoreed in sash 
suit for the recovery of the money due on 
their respective mortgages with the costs 
incurred by them in the Court below, and 


future interest from the date of the suit > 


till realization at 6 per cent per anndm. 

As the plaintiffs did not prosecute their 
case properly at the original trial, they, 
shall not ba entitled to the sosts of these 
appeals and shall be liable to the costs 
which the defendant- respondent has incarred 
_ here. 

‘Appeals ‘allowed. 


(1) 10 Ind, Cas, 272; 8 A. L.J. 59415 0. W.N. ` 


44l; 9 M. L. 1.445; 13 O.L, J. 664,18 Bom. L; R. 
4ST; (Q911) 1M. W. N. 429; 21 M. L.J. 1147. (P.O). 
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HARIHAR DAS V. CHANDRA KUMAR GUHA, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decags No. 1547 
or 1914. 

May 16, 1918. 

- Present:-Mr, Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kt. 
HARIHAR DAS AXD otarrs— 
PLAINTIFF3 — APPELLANTS 

| * versus 
CHANDRA KUMAR GUHA AND OTHERS 


— DEFÊNDANTS— RESPONDENTS, 
Civil Procedure Uode (Act V of 1908), s. 11—Res 


A judicata—Suit dismissed for want of cause of action— ` 


Buit, subsequent, whether barred—Public nuisance — 
Right of way, declar ration of, suit for—Special damage, 
proof of Village pathway, whether public way— 
Obstruction. É x 
» A suit fora declaration of a public right of way 
was dismissed on the: ground that the plaint did 
not disclose any cause of action, there being no 
allegation that the plaintiff had suffered any special | 
damage, bat the Goart in dismissing the suit express- 
dy stated that the plaintiff, would not be debarred 
of any right to bring a fresh suit properly framed; 

Held, that a subsequent suit by the plaintiff fora 
declaration of his right of way over the same path- 
way re barred | by the rule of res judicata, [p. 
79, col 

` The fact that the plaintiff and his servants were” 
compélled by reason of an obstruction toa public 
way to go by a longer route and, therefore, had been 
put to further and additional expenses, is sufficient 
special damage entitling the plaintiff to maintain a 
suit for removal of the obstruction and for declara- 
tion of his right of way. [p. 79, col. 2.] 

The infringement of a right of way over a village 
pathway, ọn whioh the plaintiff with the other villagers 
has got a v right by reason of a grant implied from 
long user, does not require proof of special damage 
to afford a cause of action to the plaintiff, [p, 79, col. 
2; p.80, col. J.J > 

The mere fact thatthe plaintiff in his plaint 
calls a patha public way is not sufficient to defeat 
his suit for declaration of a right’ of way on the 
ground that there is no proof of special damage,. 
when as a matter of fact the way in suit is a village 
pathway in which the right of way is limited toa 
section of the public, namely, the inhabitants of the 
[p. 80, ol. -t.] 

Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the 31st 


March 1916, affirming that of the 


‘Munsif, Sandwip, dated the 3lst July 1914. 


Babus Dhiréniralal Kastgir and Tarakeswar . 
‘Nath Mitter, for the Appellants. 

Babus Baranastbasht Mukerjee and Bepin 
Ohandra Boso, for the Respondents, 


z “ JUDGMENT. 
Frietoser, Js—This is an appeal by the 


- plaintiff against the decision of the learned 


Sabordinate Judge of Noakhali,~dated the 
lst March 1916, affirming the desision of 
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the Marsi? of Sandwip. 
brought the suit for a declaration of a 
publio rightof way alleging special 
damage. The facts have been found‘in his 
favour by the lower Appellate Court; but 
the suit has been dismissed on a purely 
technical objection, namely, that the snit 
‘is barred by-the rule cf res judicata, Now, 
the alleged res judicata arose in this manner. 


The plaintiff 


` The plaintiff brought a former suit for a 


similar relief. The learned Judge on that 
former: occasion dismissed the suit on the 
ground that the plaint did not disclose 
aby cause of action and there being no 
allegation that the plaintiff had suffered 
any special damage. In dismissing the 
suit, however, the learned Judge remarked, 
and it was expressly stated, that the plaint- 
iff was not debarred of any right to bring” 
aw fresh suit properly constructed. I do 
not quite know what he says about the 
construction, but the reason of the learned 
wudgé is quite clear, He thought that it 
would be a more convenient way, the 
plaint not baying disclosed any cause of 
action, to dismiss the suit, reserving the 
right of the plaintiff to bring a fresh 
suit. The more conyenient way would have 
been if the plaintiff had been given leave 
to amend his plaint by alleging any special 
damage. instead of dismiesing the suit, 
However, acting upon the reservation of 
his right given by the former judgment, 
the plaintiff brought the present suit, 
Before the, lower Appellate Court, as I 
have already stated, he managed to satisfy 
the learned Judge that he had, in fact, 
-suffered special damage and the proof of 
the special damage was contained in the 
deposition of the plaintiff himself, in which - 
he stated that he and his servants were 
compelled to go by a longer route and, 
therefore, he had been put to further and 
additional expenses. It is quite olear that 
the evidence of the . plaintiff was amply 
sufficient to entitle the Judge to come 
to the conclusion that the plaintif had 
established the case of special damage, If 
the case of special damage is established and 
the way be a public way, then the case 
is a clear one. The case, however, found 
by the learned Judge was this; In his 
view, the pathway in dispute was a village 
pathway in which the plaintiff had gota 
right with the other villagers by reason 
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-of a grant implied from long user, An 
infringement of a right of that nature does 
not require proof of special damage. The 
suggestion put forward by the defendants 
is that the plaintiff having called it a 
public pathway the suif must fail, and the 
“view of the learned Judge is that because 
“the. plaintifi’s Pleader has called it a public 
pathway the whole litigation should termi- 
‘nate in favour of the defendants. I do 
not think so. The allegations,in the plaint 
.are amply sufficient to support a 
- of astion founded -on a village. right of 
way. The mere fact that, the plaintiff in 
his plaint has called it a publio way—in 
.Igct, the right of way is limited to a 
_seation of the public, namely, the inhabit- 
_ants of- the. particular village—is not buff- 
*sgient to defeat the plaintifi’s suit. I think 
“the learned Judge was wrong when he held 
“that the plaintiffs suit was barred by the 
dootrine of res gudicata, In that view, all 
‘the findings of fact being in favour of 


the plaintiff, we ought to set “aside the- 
: order of the two lower Courts dismissing . 


.the suitand in lien thereof pass a decree 
declaring that the plaintiff is entitled toa 
:%. night, together with the other members of 
| the village, of using the pathway men- 
- tioned in the plainf and for a mandatory 
_injunction ordering the defendants to re- 
move the obstruction and also for an 
_ injunction restraining them from raising 
any further or additional obstruction inter- 
` fering with the rights of the, plaintiff or 
“the other members of the village. The 
“suit will, therefore, be decreed in that 
form with costs both here and in the Courts 
«below. 


4 SHAMSUL Hupa, J.—I agree. 
er i e “Suit decreed, 


cause | 


nate -Judge, 
‘December 1914, 


„necessary to . 


OUDH JUDICIAL COMMISSIONER'S: 
45 COURT. ` 
Fiast O1vin Aprnats Nos. 33, 35 anD 36 or 


: June 7, 1917, ? 
Present: Mr. Stuart, A. J.C, and Pandit 
- Kanhaiya Lal, A. J. Cc. . 
DEPUTY COMMISSIONER, PARTAB- | 
GARH, ror KALA KANKAR ESTATE — 
5 ~ PLAINTIFF—ÅPPELLANT - 
versus 


KISHAN DAYAU AND GTHERS— DEFENDANTS 


— RESPONDENTS. 


| Landlord and tenant—Lease good for lessor’s lifetime 


—Position of lessee ujter lebsor’s death. 

Where a lease holds good for the lifetime. of the 
lessor,” the lessee becomes after the. death , ‘of. the - 
lessor a trespasser and can be proceeded . against in 
the Civil Court. [p. 85, col. 2.] 

Appeals from the decree of ‘the Subordi- i 
Partabgarh, dated the | 8th 


The Hon'ble Pandit Moti Lal Nehru and 
BabuxRat Nagendra Nath Ghoshal Bahadur, 
for the Appellant. . 

tae Awadh Bihari Lal, for the Respond- 


on IDGMENT, —In ordet -to anderstand : 
the points involved in these appeals, ‘it is 
State” certain facts which 
are common to all the said appeals.. ; 

“Raja Hanwant Singh was : the Talugdar 


‘of the Kala Kankar Taluga in the Partab: 
‘garh district, 


He received a Sanad and 
the. second summary settlement was made 
with him. His name was entered at No. 
247 in List No; ‘I and at. No, 111 in List 


„No. IL prepared . under the provisions of 


Bection 6, Ast I of 1869, Raja Hanwant 
“Singh died. in-1881, He had two sons, 
The first was Lal Partab Singh who died 
m 1857.. ' ‘Lal ‘Partab Singh ‘was, married, 
‘to -Musammut Dirgaj Kunwar who died in 
1882, They bad a son Rampal Singh who 
died in 1909, Hanwant-Singh had another 
son Babu Lachman Singh.- He died in 
1888, Lachman Singh: had two songs, Lal 
Ram Prasad Singh who died in 1901, and 
Narain Singh who is still alive.. Lal Ram 
“Prasad Singh had three sons, Ramesh Singh 
who “died ‘on the 24th August 1910, „Ram 
Din Singh and Chhacarpati Singh. Ramesh 
Singh had a son Audesh Singh, who is. the : 
present Raja. ' 

On ‘the 2nd April 1859 Raja Hanwant 
Singh executed a deed of gift by which 
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(with the exception of certain villages 
given by him to his second son Lashhman 
Singh) to his grandson Rampal Singh, 
reserving for making an endowment six 
villages in Partabgarh by name Alapyr, 
Bamnhaman, Pariawan, Rai Sangrampur, 
Mahammadabad otherwise known as- Kala 


- Kankar, and Rai Sangramgarh_and eight 


villages in Bahraich district which had been 
assigned to him as muaf. g 

On the 16th May 1871 Raji Hanwant 
Singh instituted a suit against Rampal 
Singh to set aside the deed of gift dated 


, the 2nd April 1859. The proseedings ter- 


minated in a compromise dated the Ist 
September 1871. The estate was divided 
into two portions—Dharnpur'’ and Kala 
Kankar- Dharupur was given to Rampal 
Singh for life with remainder to Dirgaj 
Kunwar for life, with remainder to Hanwant 
Singh for life, and with remainderto Lachh- 
man Singh and his heirs. Kala Kankar 
was made over to Hanwant Singh for life, 
with remainder to Rampal Singh for life, 
with remainder to Dirgaj Kunwar for life, 
and with remainder to Lachiman Singh and 
his heirs. The reservation of the six 
villages in_the Partabgarh district and the 
eight villages in the Bahraich district was 
not afficted by this compromise. These 
villages remained the absolute property of 


-` ,Hanwant Singh. As Rampal Singh survived 


Musammat Dirgaj Kunwar and Hanwant 
Singh, the Dharupur, portion of.the~ estate 
passed,’ if is said, on the death of Rampal 
‘Singh in i909 to the descendants of Lachh- 
man Singh. Ramesh Singh succeeded to 
it and was succeeded by Audash Singh. 
The Kala Kankar portion of -the estate 
devolved, according to the plaintiff, on the 
death of Hanwant Singh to Rampal Singh for 
life and on the death of Rampal Singh it 


passed to Ramesh Singh. Under the terms’ 


of this compromise Rampal Singh had, as 
adjudged by their Lordships of the Privy 
Council in Rampal Singh y, Ram Prasad 
Singh (1), nothing more than a life-interest 
in any portion of the property, 

On the 30th October 1871 Raja Hanwant, 


- Singh executed a deed of endowment which 


he had signified his intention of making 


1) 27 A. 31; 1 O. L J. 
17; 8 Sar. P, C. J. 727 (P. 
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in the deed of gift of “the 2nd April 
1859, - He created a trast partly charitable, 
‘partly religious, partly educational and 
partly for the banefit of sertaia privata 
persons in respect of Alapur and the other 
five villages alrédady mantionel ani tha 
sight villages in Bahraich, The ineome 
of this proparty was to go towards the 
construstion and upkeep of a temple, a 
school, a bazar, a sanal, and the salaries of 
gertain servants and other persons. | He 
appointed four trustees—a’ cartain Ram 
Lal , Pandit, a certain Ram Prasad Singh 
of Mangarhi, a cartain Lila Ram Dayal 
and a certain Lila Chandika Prasad Dewan. 
He laid down that in the event of thd death 
or disability of any one of these persons, the 
gu339330r b) such person should be selected 
‘from the male issue of legitimate descent of 
such person who professed the orthodox prin- 
ciples of the Hindu religion. With regard to 
the managoment of the trust proporty, he laid 
down that, in the event of a. differance 
of opinion amongst the trustees, the opinion 
of the majority shocld prevail, and in case 
the trastees were equally divided the points 
should bs determined by himself up to the 
time of his death and after his death by” 
the Deputy Oommissioner of the Partabgarh 
district. Among the servants to whom 
monthly allowances were made payable were 
Ram Lal Pandit who was to receive Rs. 260 
wa year for teaching ip the sohool, Ram 
Prasad Singh who was to receive Rs, 120 
a year, Ram Dayal who was to ressiva 
Rai. 249 a year, and Chandika Prasad who 
was to receive 120 a year. The trast 
deed makes no provision for the continuansge 
of these salaries to their heirs or successors 
ic the trust. Ram Prasad Singh died. He 
was succeeded by his son Pirthipal Singh, 
Ono the 30th August 1873 Raja Hanwant 
Singh executed a transfer of four villages 
Agai, Jiwamau, Isauli and Natohi, which 
he had acquired as his separate property 
under another compromise effected between 
him and Rampal Singh, and gave the same 
to his grandsons Lal Ram Prasad Singh 
and Narain Singh, the sons of Lashhman 
Singh, on the following oonditiosns:—They 
were to ‘pay Rs, 350 a year to the Raja’s 
wife, Rs. 459 a year to Musammat Dirgaj 
Kunwar, Rs. 360 a year to Lachhman Singh, 
Rs. 60a year to Ram hal Pandit ia addi. 
tion to what was payable to him under tha 


ti / 
deed of trust, Rs.-120 a year to Ram Dayal, 
Rs. 60 a year to Chandika Prasad, Rs. 45 
a year to Hansu Kahar, 
Sheo Ghulam Kahar, and Rs. 5,000 a year 
to Ram’ Lal Pandit, Ram Dayal,,Pirthipal 
Singh and Chandika Prasad for the expenses 
of the endowment previously created. Further 
| Lal Ram Prasad Singh was to get Rs. 400 
a year, and Narain Singh Rs. 360- a year 
for their expenses. The remaining income 
was to go to the endowment. The donees 
were given no right to transfer the pro- 
` perty comprised in the gift, and were direct- 
ed to take the advice of Hanwant Singh 
and the managers of the wakf. It will ba 
seen that this deed of gift in effest trans- 
ferred the income of the four villages in 
question to the wakf subject to the payment 
of certain allowanses including those payable 
to the donees, 

naja Hanwant Singh subsequently execut- 
ad other documents, adding to the endowed 
property and increasing the emoluments of 
the trustees. On the 23rd December 1874 he 
exesuted a supplementary deed by which he 
directed that the allowances to the servants 
should ‘be made hereditary so long as the 
services of those servants or their heirs 
“were available and laid down certain addi- 
tional conditions as to the management of 
the wakf, 

On the 2lst October 1873 the trustees 
added Lal Ram Prasad Singh, the son of 
Lachhman Singh, as a trustee with the 
consent of Raja Hanwant Singh. The 
remaining trustees then were Ram Dayal, 
Ram Lal Pandit, Pirthipal Singh and Chan- 
dika Prasad. On the lst February 1875 
these persons executed a fresh deed, by 
which, purporting to act in accordance with 
the wishes of Hanwant Singh, they made 
Lal Ram Prasad Singh and his successors 
to the estate hereditary trustees and declared 
that they should be remunerated by the pay- 
ment of Rs. 450 a year from the wakf for their 
daily expenses. 

On the 20th- February 1575 Hanwant 
Singh executed a deed in which he stated 
that he revoked the gift in favourof Lal 
Rem Prasad Singh and Narain Singh so 
far as the village Agai was concerned, 
because they had not carried out the eon- 
ditions of the gift. He then proceeded to 
transfer the whole of Agai to Babu Sheo 
Darshan Singh, on the condition that the 
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Rs. 36-a year to ' 


“This is apparently the transferee 


‘them from their” 
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` 


latter should make the whole of the income 
over to the wakf. “There is nothing to show 
that there was any formal revocation of the 
deed of the 30th August 1873 with regard 
to the remaining villages affected by it. An 
annual allowance was, as we shall show here- 
after, subsequently fixed for Bheo Darshan 
Singh. 

On the 25th February 1876 ` Hanwant 
Singh executed a deed by which he as- 
signed Rs, 3,000 cash, left by his Rani, 
and Mauza Pura Newazi Dube, left by a 
Will made by a Brahman, to Lal Ram 
Prasad Singh, Ram Lal Pandit, Ram Dayal, 
Pirthipal Singh ~ and Chandika Prasad, 
who were the trustees of his trust. 
The deed assigns Rs. 666 annually ont of 
the income of the gifted property to the 
following purposes:—(1) Rs. 450 a. year 
are to be paid to Babu Sheo Darshan Singh. 
under 


KE 


the deed of the 20th February 1876, and | 


_ this assignment is clearly intended to give 


as’ he obtained no 
benefit from the transfer of Agai, (2) 
Rs. 60a year extra were to be paid to 
Ram Lal Pandit, (3) Rs 60 a year extra 
were to be paid to certain Sital Prasad, No- 
thing is said as to how the balance of the 
income was to be expended. 

When Raja Rampal Singh susaeeded to 
the Taluga, he indicated clearly to the trustees 
that he would do his best to remove 
office and to take over 
the management of the trast himself. The 
trustees recognizing the. situation executed 
on the 22nd December’ 1851 a deed of- 
relinguishment in his favour. This deed 
was executed by Lal Ram Prasad Singh, 
Ram Lal -Pandit, Ram Dayal, Pirthipal 
Singh and Chandika Prasad. Under the 
terms of this deed of relinquishment, the 
trustees gave up all claim to manage the 
trust property and they subsequently 
handed possession of the original trust pro~ 
perty and property subsequently acquired 
with trust funds to Rampal Singh. The 
fact that they did this has, of course, not 
destroyed the trust. In order to compensate 
the trustees for their acquiescence with 
his wishes, Rampal Singh executed on the 


him some benefit, 


24th December 188l and the 2nd August 


1882 perpetual leases of the villages of 
Kundraun and Rampur Dabi with Manohar. 
pur-in favour of Ram Dayal and Ram Lal 
>t 


r 
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Pandit and a perpetual lease of the village 


deeds of the 24th December 1881 aud the 2nd 


of Kaurali in favour of CHandika Prasad, August 1882 in favour of Ram Dayal and Ram 


He had under’ the terms of‘the compromise 
of Ist September 1871 only a life-interest in 
the above villages, 

We have already referrad to the village 
Agai, which was assigned by the deed of 
the 20th February 1876 to Sheo Darshan 
Singh, who was to make over the whiéle of 
its income tothe wakf. On the 13th Marsh 
1882 Rampal Singh gave a perpetual lease 
of the villages of Newada and Tikaria with 
the exception of Sardhana to Sheo Darshan 
Singh, aud Sheo Darshan Singh by a 
deed ,of the 28th Mirch 1882 relinquished 
possession. of Agai and transferred it to 
Rampal Singh. Rampal Singh had, however, 
only a life-interest in Newada and Tikaria 
too. | i i 

On the 1&th September 1906 Raja Rampal 
Singh executed a dsed of trust by which 
he made an endowment of most of the 
properties which wera the subject . of 


- Hanwanut Singh’s endowment and also some 


£ 


other property for the upkeep of a sshool, 
two hospitals and two poorhouses. He 
appointed certain trustees, amongst whom 


was his mistress, a woman of the name - 


of Radha Debi, On his death on the 28th 
February 1909, he was succeeded by Ramesh 
Singh. Ramesh Singh died on the 24th 
August 1910 and was succeeded hy his 


son Audesh Singh. Audesh Singh being 


a minor, the Court of Wards took over the 
management ofthe property on the 15th 
September 1910. 

The Court of Wards instituted the following 
suits in the Court of the Subordinate Judge 
of Partabgarh:— 5 

Suit No. 43 of 1913 was against Sheo 
Darsban Singh for possession of Newada 
and Tikaria and mesne profits, on the ground 
that the deed of the 13th March 1882 
transferred only the life-interest of Rampal 
Singh. 4 

Suit No. 44 of 1913 was against Ram 
Nath Sahai and others for possession of 
Kaurali and mesne profits, on the ground 
that the deeds of the 24th Desember 1881 
and the 2nd August 1882 in favour of 
Chandika Prasad transferred only the life- 
interest of Rampal ‘Singh. 

Sait No. 45 of 1913 was for possession of 
Kundraunand Rampur Dabiwith Manoharpur 
and mesne profits, on the ground that the 


Lal Pandit transferred ouly the life-interest 
of Rampal Singh. 

The learned Subordinate Judge dismissed 
these suits, holding thatthe plaintiff, having 
been in possession of the properties taken 
from the defendants, was bound by tha 
leases granted to them in return, and could 
not get possession of the villages in suit 
swithout restoring thosa properties to them 
with such allowances, as they were made to 
relinquish, The Coprt of Wards has appealed. 

In Suits Nos. 44 and 45 of 1913 which ' 
have given rise to First Civil Appeals 
Nos. 38 and 36, the defendants took the 
following position:— 

1. . That Audesh Singh was not the 
rightfal Talugdar of Kala Kankar. 

2. That Rampal Singh had obtained 
the consent of Lachhman Singh and Lal 
Ram Prasad Singh to- the execntion of the 
deeds of perpetual lease. 


3. That the deeds were executed in 
consideration of Chandika Prasad, Ram Lal 
Pandit and Ram Dayal resigning their 
trusteeships and foregoing the allowances 
to which they were ` entitled as trustees, 
that after this resignation Rampal Singh 
had taken possession of the trust villages, 
which had become included in the estate 
property and were held as estate property 
by the plaintiff, that the plaintiff, having 
taken the trust villages and enjoyed them 
for his own benefit, could not cansel the 
deeds of perpetual lease without compensating 
the defendants and putting them bask into 
possession in which their ancestors had been, 


4, That the suits were cognizable only 
by a Revenue Court and not by a Civil 
Court. 

The Jearned Subordinate Judge observes 
that the defendants did not address any 
argument in support of the first proposition, 
Ay attempt was made in this Court to 
re-open the question, but as an ‘appeal 
ig pending in this Qourt in which the 
title to ‘the Taluga of the Kala Kankar 
Estate is inissue, we do not propose to 
express any opinion’ on that matter in 
this case. It is sufficient to say that the 
plaintiff at present represents the estate 
and is in possession of it in suêcession to 
Raja Ramesh Singh. He has filed those 


— 


4 


; defendant in 


4 
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suits in the interest of the estate and 
whatever decree is passed in -these oases 
will enure to the benefit of the estate and 
go to whomsoever the estate may be finally 
adjudged, and not to the plaintiff’s ward in- 
dependently of the estate. 

With regard to the second pomt the 
learned Subordinate Judge desided that 
Lachhman Singh and Lal Ram Prasad 
Singh consented to the exeoution of these 
deeds. The evidence upon ‘this point is 
that of Sheo Darshan Singh himself 
Suit No. 43, Mahabir Prasad 
defendant in Suit No. 42, and a witness called 
Raghunandan Lal. The learned Counsel for 
the appellant has criticised the evidence of 
these witnesses with force. Sheo Darshan 
Singh and Mahabir Prasad were interested 
to support their own case by a plea some- 
what similar to that advanced by the de- 
fendants in these cases. The stories they 
told disagreed in many material particulars, 
and, making full allowance for the lapse 
of time, their age and infirmities, the 
differences are material and important. 
These witnesses are too largely interested 
in the result of the cases for us to attach 
any value to their evidence. There remains 
the evidence of Raghunandan Lal. The 
learned Subordinate Judge refers to Raghu- 
nandan Lal as a respectable gentleman. 
His employment was that of a petty clerk 
in the Reje’s office. He is now,employed 


on Rs. 10 a month. He left Rampal 
Singh’s service many years ago. „His 
evidence does not appear to us in any 


way reliable. This evidence as to the 
consent of Lachhman Singh to the execu- 
tion of the deeds of perpetual lease is of 
the flimsiest and of no value. Lal Ram 
Prasad Singh was a party to the relin- 
quishment of the trust but there is 
nothing to show that he had «consented to 
the grant of perpetual leases. 

With regard to the third ‘point the 
learned Subordinate Judge has completely 
misread the documents: He. apparently 
considers that the office of trustee in the 
trust created by “Hanwant Singh was 
hereditary. The cffice was not hereditary. 
The deed states ttat “when a trustee dies 
the next trustes is to be selected from 
amongst bis male issne, provided a suitable 
person can be discovered amongst such 
issue professing the orthodox principles of 


< 


‘this further point, 


“the Hindu religion. - No heir of any of the 


* trustees could claim as of right to be made 


a trustee. He*would have to be selected. 
If not suitable, no heir would be selected. 
We have further that the allowances given 
to the origiral trustees were for their 
lives only and not to be continued to 
their heirs. The deed of the 30th October 
1871 allows Chahdika Prasad Rs, 120 a 
year, Ram Lal Pandit Rs. 860 a year 
es English teacher in the seshool, and 
Ram Dayal Rs. 240a year. These allow- 
ances are not stated to be for more than 
their lives. In the deed of the 30th 
August 1873 Ram lal Pandit is given 
Rs. 60 a year more, Ram Dayal Rs. 120 a 
year more, and Chandika Prasad Rs. 60 a 
year more, it is stated, in perpetuity. 
Not a word is stated about the money 
being payable to their heirs after their 
deaths, and in the deed of the 25th February 
1876 Ram Lal Pandit and Ram Dayal are 
given each Rs. 60 a year more for their 
lives. There ‘is nothing in these deeds 
which can be interpreted as showing that 
the heirs of these persons were to reseive 
these sums after their deaths, and there is 
If these are allowances 
payable by the trust to the recipients as 
recipients of the trust gharity, they romain. 
ed payable by “the trust to them whether 
they resigned their trusteeships or not. If 
they were allowances payable to them as. 
trustees, they ceased after their lives, for 
the office of trustee was not hereditary, 
The case put for the defendants is that, 
inasmuch as these three persons resigned 
their emoluments as trustees, they should be 
entitled to receive the compensation that ` 
Rampal Singh had made to them. Inany 
circumstances, such compensation could only 
be for the terms of their lives. All these 
three persons -Chandika Singb, Ram Lal 
Pandit, and Rem Dayal died many , years 
before these suits ‘were instituted. They 
enjoyed the benefits of these. perpetual 
leases until the time of their deaths, So 
in so far as the defendants argue on the 
basis of the - equity _ of permitting these 
three persons to receive the benefits, to 
which’ they were entitled’ under the trust, 
it is clear that they have received most 
of thosé benefits ‘already. Further the 
suggestion made that the Court of Wards 
has taken the trust villages and is embezgl- 
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ing their profits for the benefit of the 
estate is absolutely unfounded. The Court 
of Wards has on the evidence been keep» 


„ing the profits of the trust villages in a 


ra 


` But till that is 


separate account. It is true that when the 
Court of Wards first took. over’ sharge and 


"before the facts were exactly realised the 


Court of Wards suggested that no trust 
existed, but as soon asit was in posses- 
sion of the facts it admitted the existence 
of the trusts—both of the trust created by 
Hanwant Singh and of the trust created by 


‘Rampal Singh. There is no foundation for 


the suggestion that the Court of Wards 
has taken advantage of the action of Ram- 
pal Singh and that it has stepped into 
his shoes as a person who has wrongfully 
converted trust property to his own use 
and is enjoying that trust property. Of 
course if the Court of Wards had done so, 
its action in dishonestly retaining such 


_ trust property, while at the same time it 


repudiated its obligations to recoup its 
predecessors-in-interest’s fellow-conspirators, 
would be most reprehensible. But the 
Court of Wards has done nothing of 
the sort. The fact remains that Rampal 
Singh got the trustees to resign their trustae- 
ships in order that he might enter into 
possession of the trust property. In order 
to recompense them for this improper 
action, he gave them a transfer of property 
in which he only had a life-interest. These 
persons died, and at the time of their deaths 
they recouped themselves to considerably 
more than the amount to which they were 
entitled under Hanwant Singh’s deeds of 
trust, and when they died, their rights to 
such benefits died with’ them, The Court 
of Wards is ready to administer the trust pro- 
perty properly. Audesh Singh has nothing 
whatever to do with the trust property; but 
the learned Subordinate Judge wishes to 
saddle him with a transfer made by Rampal 
Singh, who was not his predesessor.in interest, 
of property in which Rampal Singh had a 
life-interest. The learned Subordinate 
Judge’s view cannot possibly be supported 
upon this point, The affairs of the trusts 
are in some confusion at present and the 
Court of Wards would be well advised, if it got 
the administration of those trusts placed on 
a sound, satisfactory and legal footing. 
done, there is no reason 
fo suppose that the Court of Wards would 


which he had only a life interest. 


be appropriating the income of the trust 
property for the benefit of its ward. Any 
benefit which Raja Rampal Singh or the 
trust may have reseived by the resignation 
of the trustees or by the relinquishment by 
them of their allowances cannot bə used as 
a lever to justify the perpetual leases 
granted by Raja Rampal Singh of villages 
not comprised in the trust and in which 
the Raja had-only a life-interest. The leases 
cannot be allowed to continue in’ force‘to the 
prejudice of the persons who have succeeded to 
the estate on the death of the Raja independ- 
ently of the trust. Whatever may have been 
the consideration in the minds of the 
trustees, when they, relinquished their office 
and allowances, no main oan give greater 
rights than he himself possesses, and the 
perpetual leases, therefore, became inopera- | 
tive after the death of Raja Rampal Singh. 

In regard the last point, the defendants have, 
it appears, been treated aa under-proprietors 
in virtue of these leases. But the leases 
do not confer under-proprietary rights, and 
as leases they no longer subsist. The de- 


' fendants are, therefore, trespassers and noth- 


ing elge. lt is not a question of tenants, 
holding on under an expired lease, It ig 
a question of persons holding under a lease 
which was only good for the lifetime of 
the lessor. As against the plaintiff they are 
trespassers and can be proceeded against in 
the Civil Court. - 

We, therefore, allow First Civil Appeals 
Nos. 33 and 36 of 1915 and award the 
plaintifi the possession which he seeks and 
also the mesne profits claimed. The mesne 
profits will be determined by the Court 
below under Order XX, rule 12; of the Code 
of Civil Procedure. The respondents in each 
appeal will pay their own gosts and those of 
the appellant in both the Courts, 

In First Civil Appeal No. 35 of 1915, 
the case stands as follows, Agai was 
transferred to Sheo Darshan Singh by 
Hanwant Singh on the distinct understand- 
ing that he should devote its income to 
trust purposes. Rampal Singh persuaded 
Sheo Darshan Singh to transfer Agai to 
him for his own purposes. Thereupon 
Rampal Singh transferred property to Sheo 
Darshan Singh by way of compensation, in 
Sheo 
Darshan Singh, who is a member of the 
family, had every opportunity of knowing that 


» 


* 
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Rampal Singh had only a life-interest in 

this property. The transfer is of course 

good for Ramral Singh’s life and no more. 

The contention of Sheo Darshan Singh to 

the effect that tbe- Court of Wards is 

holding the village of Agai and devoting 

its income to the estate is absolutely nn- 

fonnded. By the gift Sheo Darshan Singh 

_ had derived no benefit ont of the income 
of thetruat, except an allowance, which wes 

subsequently. granted to him, and by his 

relinquishment of it he gave up that allow- 

ance and got rid of the task of management 

too, with the lease of two’ villages in which 

Raja Rampal Singh had a life-interest in 

the bargain. The lease aforesaid expired 

with the death of. Rampal Singh. The 

plaiotiff does not derive his title from 

\ Rampal Singh and the lease is, therefore, 
-inoperative against him. 
raised have already been desided above. 

We allow ihe appeal accordingly for the 

possession of the two villages in question 

and for the mesne profits claimed to be 

determined by the Court below under 

Order XX, rule 12 of: the Code of Civil 

Procedure, The respondent will pay his 

own costs and those of the appellant “in 

both the Courts. -~ ` 

Appeals allowed, 


MADRAS HIGH COURT. ` 
ÀPPEAL-AGALNST ORDER No, 16l-or 1917. 
February 27, 1918, 
Present:—Mr. Justice Oldfield and Mr. 

.  dustice Sadasiva Aiyar. 
NARAHARI AYYAR AND OTEERS— 
Derenpasts Nos. 2 to 6— 
PETITIONERS-——ÅPPELLANTS 
versus 


VAITHINATHA AYYAR—Prayrur— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s3. 95, 104, 
0. XXXVII, r. 5 (1), (3)—Compensation for illegal 
attachment, swit for—Order refusing compensation — 
Appeal, 

An appeal lies against an order refusing relief 
under section 96, Civil Procedure Code. [p. 57, col, I.) 

Ottapurakkal Thazath Suppi v. Alabi Mashur 
-Koyanna Koya Kunhi Koya,’ 34 Ind. Cas. FBS, 39 M. 

- 907; 3 L. W. 480; 30 M. L. J. 623; 19 M. L. T. 314; 
(1916) 1 M. W, N. 328, applied 


Hi 
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Section 95, Civil Procedure Code, does not exclude 
attachments under Order XXXVIII, rule 5 (3), 
Civil ee Code, from its operation. [p. 87, 
col, 1, a 

The fact that the defendant in a suitis in straitened 
circumstances or has suffered coercive and 
revenue processes on several occasions or has made 
one alienation are not sufficient to attract the, 
operation of Order XXXVIII, rule 5. (p. 87, col. 1. | 


Appeal against the order of the Court 
of the Subordinate Judge, Tanjore, in ` 
I, A. No. 234 of 1916, in Original Suit No. 40 
of 1915. ` 

FACTS appear from the judgment. 

Mr. T. R. Venkatrama Sastri, for ihe 
Respondent, took the preliminary objection 
that no appeal lay against an order refusing 
relief under section 95, Civil Prosedure 
Code. Section 104, by which an order 
under section 95 is made appealable, only 
refers to orders under section 95. Section 
95 expressly refers to the granting of 
compensation. An appeal lies only against 
an order awarding compensation, .and not 
refusing it. == a 

Section 95 does 
XXXVIII, rule 5 (3). A : 

Mr. 0. V. ‘Anantha Krishna  Atyar, 
for the Appellant, argued that an 
order under section 95 inoludes an order 
granting as well as an order refusing com- 
pensation. The right of appeal sould not be 
restricted to one. class of cases only, 
The Appellate Court has the power to 
pass an order which the Court of - first 
instance should have passed. In Otta- 
purakkal Thazath Suppi v. Alabi Mashur 
Koyyanna Koya Kunhi Koya (1), an appeal , ` 
was held to lie against an order declining’ 
to punish a party for disobedience of a 
temporary injunction. ; 

The fact that the defendants were 
generally in debt and suffered coercive 
processes to issue against them was no 
reason for ordering attachment. They 
made only one alienation, 

Mr, T. R. Venkatrama Sastri, for the Re- 
spondents.—The damages claimed- were 
excessive. The attachment was cancelled 
after 2 months and no spesial damage 
was proved = 

JUDGMENT.—A4 preliminary objection 
has been taken that the appeal does not 
lie, the order appealed against being one 


‘refusing relief under section 95, Civil 
(1) 34 Ind. Cas. 588; 39 M; 907; 3 L. W. 430; 30 M, 
L. J. 623; 19 M. L., T. 814; (1916) 1 M. W. N. 328, 


not apply to Order 


rd 


Wa 


| Vol. XLIX] INDIAN 
BHUT NATH OHATTERJEE 9. BIRAJ MOHINI DEBI. 


Procedure Code. The principle applied to 
a similar contention in Ottapyrakkal 
Thazoth Suppi v., Alabi Mashur Koyanna 
Koya Kunhi Koya (1) is applioable to the 
present case and negatives the objection. 

On the merits the lower Court’s finding 
amounts at most to this, that the peti- 
tioners were in straitened circumstances, 
had suffered coercive revenue and civil 
processes on several occasions and, a little 


- before the attachment complained of, bad 


made one alienation. — We do not consider 
their plea that in fact only Ist defendant, 


who is not a petitioner, was responsible 
for all this, because in our opinion what 
was proved was in any case insufficient. 


For it was not” proof of what Order 
XXXVIII, rule 5 (1), requires that, when 
the attachment was made, petitioners were 
actually about to dispose of their property. 
In the circumstances we cannot sustain the 
lower Court’s order. 

An attempt has been made to support 


it on the ground that section 95 authorises 
the grant of compensation only for 


attachments improperly ordered pending trial, 
not for temporary attachments, such as that 
here in question, which was apparently made 
under Order XXXVIII, rule 5 (3). We. 
find nothing in the language of seation 95, 
which excludes attachments of ‘the latter 
clasa from its operation. 

Then as to the amount of damages to 
be awarded, we have considered petitioners’ 
circumstances already referred to and also 
the facts that the attachment was cansalled 
after about two months and that no 
special damage is alleged. We think 
that petitioners will bə compensated 
sufficiently by an award of Rs. 20. We 
therefore, allow that amount. As they 
claimed Rs 1,000, we diract them to pay 
half respondent’s oosts in this Court, 
The lower Court’s order disallowing sts 
to both parties before it will stand. 

Appel allow:d. 


M., O P. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 233 or 1917. 
May 31, 1918. 

Present:—Mr, Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 

BHUT NATH CHATTERJEE— 
Opposite PARTY— Á PPELLANT 
versus 
BIRAJ MOHINI DEBI—RESPONDENT. 

Provincial Insolvency Act (III of 1907), s. 36— 
Transfer in favour of wife by insolvent, validity of—— 
Discretion of Court to cancel transfer. 

A transfer made by an insolvent of a portion 
of his property to his wife within two years prior 
to his insolvency, the transfer not being made 
before and in consideration of the marriage or in 
favour of a purchaser or incumbrancer in good faith 
and for valuable consideration, isipso facto void 
as against the Official Receiver and the property 
comprised in the transfer is liable to be dis. 
tributed amongst the general body of creditors. 


An Insolvency Court has no discretion as to 
whether property comprised, in a transfer should or 
should not be distributed amongst the oreditors. 


Appeal ‘against an order of the District 
Judge, Hooghly, dated the 26th May 1917, 


Babus Siva Prasanna Bhattacharya and 
Pasupatht Nath Sastri, for the Appellant. 
Babu Apurba Oharn Mukherjee, for the 


Responder; 
JUDGMENT. . 

FLETCAER, J —This is an appeal by an 
opposing creditor against the desision of 
the learned District Judge of Hooghly, 
dated the 26th May 1917. The respondent 
to the appeal is the wife of the insolvent. 
What is fonnd is this—and it cannot be 
challenged—that the insolvent within two 
years prior to his insolyency made a 
transfer of a portion of his property, not 
being a transfer made before and in 
consideration of marriage or made in favour 
of a purchaser or incumbrancer in good 
faith and for valuable consideration, to his 
wife. That transfer is zpyso facto void as 
against the Official Receiver and the pro- 
perty comprised in that transfer is liable 
to be distributed amongst the general 
body of creditors. The learned Judge of 
the Court below thought that he had a 
discretion as to whether this property 
should be distributed amongst thé creditorg 
and came to the conclusion that in this case 
the property ought not to be so distributed, 
The Judge has given no reasons for 
goming to that oconclpsion. There is a` 


“ 
ra 


a 


against the Official Reseiver. 
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alear provision of the law, 1 think, that the 
transfer is void as against the Official 
Receiver and there is no reason why this 
ought not to be given effect to. The word 
relisd on by the learned Judge is that the 
Court may annul the transfer. The 
transfer being void as‘against the Oficial 
Receiver, the Official Receiver is entitled to 
cause the property to be transferred to 
him. The present case is a perfectly clear 
case. The judgment of the learned District 
Judge must beset aside and the transfer 
declared void as against the Official Receiver. 
The present appeal is, therefore, allowed 
and, in lien of the judgment passed by 
the learned District Judge, it will be declared 
that the transfer in favour of the respondent 
by her husband, the insolvent, is void as 
The appellant 
will get his costs both in this Court and 
in the Court below.‘ We assess the hearing 
fee in this Court at two gold mohurs. 
Ssamsvot Hupa, J.— I agree. 
Appéal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Rent Appeat No, 24 or 1918, 
, May 22, 1918. 
Present:—Pandit Kanhaiya Lal, À. J.O. 
Musammat SHEOR AJA ——PLAINTIFE— 
APPALLANT 
Versus 
JAGAN AND ANOTHER— DEFENDANTS — 


RESPONDENTS, 
Attachment of debt—Recovery of attached dev by 
suit—Suit, whether maintainable. 
An order of attachment of a debt does not operatè 
as a bar to the institution of a suit for the recovery 
of the attached debt, unless the order so expresses it, 


Appeal from the decree of the District 
Judge, Lucknow, dated the Sth Desember 
1917, upholding that of the Assistant 
Collector, First Class, Lucknow, dated the 
90th August 1917. 

Pandit, Jagmohan Nath Ohak, for the åp- 
peliant. 

Babu Gaya Prasad, for Respondent No. 1 
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JUDGMENT.—This was a suit for arrears 
of rent for 1322 to 1324 Fasli. The rent 
was due by Jagan. Jagan pleaded - that 
Ram Sarup was the owner of a half share 
in the mortgaged property and that he had 
paid the rent of that half share in good 
faith to him. In regard to the other half 
share, the rent of which was admittedly 
due to the plaintiff-appellant, his plea 
was that Ram Sarup had attached that half 
in execution of a decree held ‘by him 
against the present plaintiff-appellant. The 
Courts below gave effectto the above pleas 
and dismissed the suit) The present appeal 
relates dnly to that half share of the rent 
which was attached by Ram Sarup in exe- 
cution of this deoree against the plaintiff- 
appellant. í 

The learned Counsel for the appellant 
rightly contends that a mere attachment 
of a debt is no bar to a suit for the 
recovery of that debt. In Beti Maharani 
v. Collector of Etawah (1) it was held 
by their Lordships~of the Privy Council 
that an order of attachment did not operate 
as a bar to the institution of a suit for 
the recovery of the debt attached, unless 
the order so expressed it, The learned 
Counsel for Jagan, the defendant-respondent, 
states that on the 13th September 1917 
bis client paid Rs.122 to Ram Sarup in 
pursuance of his attaclment and: he relies 
on Order. XX], rule 46, of the Code of Civil 
Procedure in support of the contention 


that that payment discharged him against 


the plaintiff-appellant also. The learned 
Counsel for the plaintiff-appellant disputes 
the alleged payment. Whatever the facts 
may be, it is evident that if Jagan has 
paid the portion of the debt attached to 
the attaching creditor, he cannot be made 
to pay the same money twice over. Ram 
Sarup has not appeared, though he was a 
party to the suit and is also a party to 
the appeal. In order to safeguard the 

interests of the parties, ib seams proper that 

the plaintif. appellant should get a decree 
for a half share in suit subject to the rights of . 
the attaching creditor Ram Sarup under the 
desree, in satisfaction of which the attach. 
ment was obtained. If payment has been 
made by Jagan in pursuance of the 


(1) 17 A. 193 22 L A. 31; 6 Sar, P. O. J. 681; 8 


Tnd. Doo. (N. s.) 452 (P. 0). 
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attachment, he will” b 
tected. ` 
„The appeal is, therefore, allowed in respect 
of half the arrears of rent .claimed in the 
suit, subjeat to the condition that the rights 
of Ram Sarup under his attachment will 
not be affected and that Jagan will not 
be made to pay twise over whatha may 
have’ paid or may have to pay in pursuance 
of the attachment above referred to. The 
parties will, in the circumstances,. bear their 
own costs throughout. 


similarly pro- 


Appeal tiles: 
r 


MADRAS HIGH COURT. 
 Oniainan Sipe Appear No. 2 or 1917. 
: March 18, 1918. 
beng John Wallis, Kra.-Ohief Justice, 
and Mr, Justice Spencer. - 


M. KUPPASWAMY CHETTY ano OTHERS — 


DEFENDANTS—ÅPPELLANTS i 


1678us 
- KUSALA RAMIAG AND OTHER3— 


PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1905), Sch. I, Art. 142—“Dise 
possession’ -and “discontinuance of possession”, meanings 
~Adverse possession—Ouner ceasing to issue bills for 
vents of properties, whether constitutes discontinuance 
of possession —Receiver, possession of, nature of— Hindu 
Law—Partition—Arbitration, reference to, by members 
of joint family to effect partition—Partial partition, 
whether binding —Suit to complete arbitration, dismissal 
of, for default--Fresh suit for recovery of specific pro~ 
perties allotted by award, whether maintainable—Res 


judicata—Civil Procedure Code (Act V of 1908), s. Ll. .- 3 5 saa 
’~ property by public auction to the plaintiff, 


A Receiver appointed by a Court in a suitor pro- 


- ceeding cannot claim to be in adverse enjoyment of 


the properties put in his possession by the Court as 
against the parties to the suit, as the possession of 
the Receiver is, in a sense, the possession of the Oourt 


. and it is also the possession of all the partis to the 


suit according to their titles. [p. 91, col. 1.] 

The fact that a person haying title to a property 
ceases to issue bills for its rents will not amount 
to discontinuance of possession within the meaning 
of Article 142.of Schedule I of the Limitation Act. 
In order to constitute discontinuance of possession 
it would be necessary to show that some other person 
came into possession of the property. [p. 91, cols. 1 & 
2; p. 92, col. 1.] 

The difference between dispossession and discon- 
tinuance of possession is this; dispossession occurs 
where a person comes in and drives out the others 
from possession; discontinuance of possession occurs 
where the person in possession goes out and is fol- 
lowed into possession by other persons. [p, 91, col. 2.) 
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Where members of a joint Hindu family appoint 
arbitrators to effect a partition ‘of their family pro- 
perties and the latter only effecte partial partition, 
the same, if accepted, will be binding on the parties. 

“Tn, 90, col. 1.] 

The dismissal for default of a suit brought by one 
of the parties to the reference to complete the grbi- 
tration and for a decree in terms of any award that 
may be passed by. the arbitrators will not operate as 
res judicata iwa subsequent suit for possession of 
the specific properties awarded under the partial 
partition. [p. 90, col. 2 ] 


~ Appeal from 
decree of Mr. Justise Coutts Trotter, dated 
the 14th November 1916,- passed in the 
exercise of ‘the ordinary original oivil 
jurisdiction of this Court in Civil Suit 
No. 160 of 1915. 4 

Messrs. T, R. Ramachandra Ayyar, K. Kri- 
nwasa Ayyangar, O. Narasimha Chariar and 
K. Rajah Ayyar, for the Appellants, 


~- Messrs. O P. Ramaswamy Ayyar, A. 
Duraiswamy Ayyar and M. Subbaraya Ayyar, 
for the Respondents. z 

JUDGMENT. 


Warnuns, ©. J.—This is an appeal from 
the judgment of Mr. Justice Coutts Trotter 
in a suit brought by the purchaser, from 
the Official Assignee, of the right, title 
and interest of the insolvent, one Rathvavelu 
Chetty (lst defendant), in the suit pro- 
perties. The insolvant was adjudicated in 
Ostober 1903 and in the course of 1£04 
there was some correspondence between the 
Official Assignee and-the insolvent’s brother, 
Kuppuswamy Chetty, the 3rd defendant in 
this case. The then Official. Assignee did 
not press his claim to the property but subse- 
quently in 1910 his suecessor, Mr. Branson, 

stook a different view avd sold the 


Now in the appeal which was argued before 
us, the right of the plaintiff to stand in 
the shoes of the insolvent, Ruthnavelu 
Chetty, by virtue of hia purchase from 
the Official Assignee has not besn con- 
tested. Three points were taken, two cf 
which do not appear to have been pressed 
bafore the learned Judge. 

The facts as regards this case are that 
in 1896 and 1897, two Muchilikas, one 
Exhibit A and the second, a more formal one, 
Exhibit B,. were entered into by the mem- 
bers of the lst defendant's family referring 
their disputes to an arbitration and em- 
powering tbe arbitrators to divide all the 
properties among the memters of the family, 


the judgment and the - 


` 
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The arbitrators divided the immoveable 
propertier, allotting two shares to the 3rd 
defendant, Kuppuswamy Chetty, and one 
share to each of the other brothers and 
reserving certain other properties for the 
maintebance of the female members, and 
all the members of the family in Exhibit 
C signified their assent to this. The first 
objection raised by Mr, K. Srinivasa 
Ayyangar was, that as the partition was 
never completed according to the Muchilikas, 
this was nota final partition even of these 
items of immoveable property. We think 


_there is really no foundation for that son- 


tention, for, as was pointed out, it has 
been held frequently that the parties to 


an arbitration of this kind are quite at. 


liberty, if they like, to accept a partial 
partition and that a partition is binding 
on them, 

The next objection taken by Mr. K, 
Srinivasa Ayyangar was that the suit was 
res judicata in the 3rd defendant’s favour, As 
I have said, the full partition contemplated 
by the Muchilikas was never carried out, 
and the Ist defendant, who appears from 
the evidence to have been a man of un- 
balanced mind—a conclusion which is also 
supported by the interpretation of the 
learned Vakil for the respondent in this 
~case— was induced to question the partition 
acd ‘instituted a suit, Original Suit No. 30 
of 1900, the plaint in which is Exbibit E, 
really for a fresh partition. He was 
allowed to withdraw that suit with liberty 
to brirg a frésh suit and he brought 
a fresh sunit, Civil Sait No. 6 of 
1901. If the plaint in that case be care- 
fully examined it will -be found thet he 
did not sue, as the present plaintiff claim- 
ing under him sues, to recover these 
specific items of property. What he alleged 
against 2nd defendant in that suit and the 
8rd_ defendant in this was that that de- 
fendant denied bis (the plaintifi’s) right to 
a partition of the suit properties as joint 
family property (see paragraph No. 10), 
and not that he was denying the plaintiff’s 
right to these specific propertiés which the 
present 3rd defendant had specifically ad- 
mitted in his written statement in the 
previous case; and what he asked for was 
a fresh partition. He also asked “shonld 
this Honourable Court hold that there is 
still a legally subsisting reference, then 


- 
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effect may be given to the Muchilika dated 
8th January 1897 and‘ one or more srbi- 
trators’ appointed by this Honourable 
Court and a. deoree passed in terms of the 
award that may be made.” It really comes 
to this, that he asked for.s fresh award’ 
by fresh arbitrators but did not ask 
in that suit for the possession of these 
spesific items of immoveable ‘ pro- 
perties. Therefore the subject-matter of 
the suit was not the same and it cannot 
be said that the question in this snit is 


. res judicata as that suit .was dismissed for 


default without leave to bring a fresh suit. 
That disposes of two of the objestions 
urged by Mr. K. Srinivasa Ayyangar and 
leaves us to deal with the main question 
in the case, whether the suit was barred by 
limitation on the date when it was instituted. | 

For the purpose of deciding this question 
of limitation the learned Judge found upon 
the correspondence and the evidence that 
the 8rd defendant was not entitled to rely 
on his possession as adverse to the plaintiff 
before 22nd October 1904, the date of the 
letter Exhibit T. Mr, CO. P. Ramaswami 
Ayyar, who argued the case for the re- 
rpondent, also relied upon the fact that the 
8rd defendant was appointed Receiver of 
the suit properties in the suit of 1£00 and 
that, therefore, time never ran in his 
favour at all. I think that that argument 
is a sound one, and I propose to deal with 
it in the first place. : 

Now, if we examine the written state- 
ment in the suit of 1900, Hxhibits F and 
Fl, we find that the present 3rd defendant, 
whilst disputing the plaintifi’s -right to a 


“partition as a member of the joint family, 


did not dispute his right to the properties 
which had been awarded under the Mu- 
chiikas. On the other hand he expreasly 
alleged that the plaintiff was in possession 
of ‘these properties. Paragraph No. 13 says 
that “the immoveable property that fell to the 
share of each member was actually taken 
possession of by him and was separately 
enjoyed by him from that time forward,” 
and paragraph No. 17 says that “the plaintiff 
had been himself issning bills for the rent 
due_ from his properties and recovering the 
dues,” though the rents had been collect- 
ed through the family bill collector and had 
been deposited with the 3rd defendant. 
Paragraph No. 25 says that “the plaintiff has 


~ 
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after January 1900 ceased to ‘issue bills 
or draw money from this defendant with the 
sinster objeat of making it appear that 
there ‘was no division or separate enjoy- 
ment.” In his evidence in this oase the 
present 3rd defendant said that his brother 
Rathnavelu Chetty had -never done any- 
thing else to disclaim his possession. The 
mere fact that ceased to issue was not 
sufficient to put him out of possession. 
In the same written statement we have 
this heading in the schedule: “{!mmoveable 
properties that fell to the share and are 
in the possession of M. Rathravelo Chetty 
(the plaintiff).” In the affidavit for the 
appointment of a Receiver which was pot 
in that suit (Exhibit A) the present 3rd 
defendant says: “I orava leave that my 
written statement may be treated as part 
and parcel of this my affidavit,” and thereby 
reiterates the statement that the properties 
were in the possession of the insolvent. 
And in paragraph No. 7 he says that “the 
allegation in paragraph No, 8 of the plaintiff’s 
affidavit is, to say the least, incorrect for, 
as Ihave stated in my written statement, 
I am not in possession of all the family 
properties but the plaintiff and 3rd defend.’ 
ant and ‘others are also in possession of 
the family properties and enjoy the rents 
and profits. The plaintiff herein, who has 
been receiving the rents and profits from- 
his share of the family properties, has 
deliberately not received them from Febru- 
ary this year with the object of making 
it appear that there was no division.” In 
the face of these statements of the present 
3rd defendant in his written statement and 
in his. affidavit coupled with his oral evi: 
dence it is absolutely impossible, in my 
opinion, to hold that he was in possession, 
adversely to the insolvent at the date of 
the cuit or at the date when he was ap- 
pointed Receiver. If he was in possession 
at all at the time he was appointed Re- 
ceiver his possession was that of his brother, 
the present insolvent. The possession of 
the Receiver in ons ‘sense is said to be 
the possession of the Court, but as ob- 
served in Kerr on Receivers, the possession 
of the Reseiver is the possession of all the 
parties to the suit according to their titles, 
Now, it is not contested that at the time 
the Receiver was appointed, the person who 
was entitled to the suit properties was the 
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insolvent, and further, as I have already 
held, he was in possession when the Re- 
ceiver was appointed. The possession of 
the Court through the Receiver was, there- 
fore, the possession of the insolvent. The 
Receiver, the 3rd defendant in this case, 
has never yet been discharged; and eyen 
if he had been discharged; that would make 
no difference. He would still hold the 
property on behalf of the rightful owner 
as observed in the Note in Kerr on Re. 
ceivers, at page 151* of the 4th Edition 
citing Horlock v. Smith (1). The contention 
that the 3rd defendant, who got himself 
appointed Receiver on the footing that the 
suit property was in the rightful possession 
and ownership of the insolvent, could after- 
wards, during the Receivership, turn round 
and set up an adverse title. is, in my 
opinion, absolutely untenable and really 
obnoxious to the forcible observations con- 
tained in the judgment of Lord Mao- 
naghten in Corea v. Appuhamy (2). This 
ground is quite sufficient to dispose of the 
suit, But we also agree with the 
conclusion at which the learned Judge has 
arrived upon the correspondence that, as. 
suming Article 142 of the Limitation Act 
to be applicable, the insolvent wag not 
dispossessed nor did he discontinue to be 
in possession within 12 years cf the insti. 
tution of the suit. What amcunts to dig. 
continuance of possession is explained by 
Mr. Justice Fry in Rains v, Bugton (3): 
In my view the difference between dis- 
rorsessionard the discontinuance of possession 
might be expressed in this way; the ore 
is where a person comes in ard drives 
out tke others frcm possession; the other 
case is where the person in possession goes 
out ard is followed into possession by other 
perscns”. As I have already pointed out 
with reference to this case there ig né 
satisfactory evidence that the insolvent ever 
went ont cf pcesession, All that is shown 
is ard what is stated in his written state. 
ment and in his affidavit is that during 
the Receivership the 8rd defendant was 
in possession. Assuming that by ceasing 
(1) (3842) 11 L. J. Ch. 157; 6 Jur. 478; 69 P, R. 6C6 
(2) (1912) A. ©. 280 at p. 226; 8L D.J. P, 0, 151; 
105 L. T. 836. i 


(8) (1880) 14 Ch. D. 587; 49 L, J. Oh, 473; 43 L. T 
88; 28 W. R, 954. x 


~¥See 6th Edition, page 179,—Ed, a 
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to issue bills the insolvent went out—the 
8rd.defendant admits that he did nothing 
else— assuming that this amounts to going 
out of possession, to make it discontinuance 
of possession it ‘would be necessary to show 
that the .3rd defendant came into posses- 
sion. On the evidence I agree with the 
learned Judge that he never purported 
to take possession of the’ property uofil 
the date of the letter Exhibit T. We have 
seen in the written statement-in the first 
suit and in the affidavit for the appoint- 
ment of a Receiver that he stated that the 
insolvent was in possession, which appa- 
rently was the truth. In the written state- 
ment in the second suit, which is. Exhibit 
K, while he set up that all the properties 
were the self-acquisitions of himself and 
his father, he did not deny that the insol- 
vent had acquired a title to the items 
that are now sued for by virtue of the 
Muchilikas In paragraph No. 18 he merely 
said thatthe plaintiff was not entitled to 
insist on the completion of the arbitration. 
On the contrary, in paragraph No. 11 there is 
the allegation that “the plaintiff, ” ie, the 
insolvent, “himself took possession of the 
properties that fell to his share.” 

The next thing was the insolvency of 
‘the present Ist defendant in October 1913. 
Following what is unfortunately not at all 
an uncommon practice with insolvents, he 
returned his immoveable property as nil 
in his schedule with a view to prevent 


his creditors from getting at it. The 
matter, however, engaged the atten- 
tion of Mr. Read, who recently had suc- 


ceeded to the office of the Official Assignee, 
in the latter. part of 1914 and .he wrote 
Exhibit O to the present $ra defendant, 
Kuppuswamy Chetty, asking for an inspec- 
tion' of the award and received the answer 
Exhibit P, in which the 3rd defendant told 
him that he had not got the award with 
him, but referred to the fact that the 
properties were then divided. Then in Hx- 
hibit Q the. Official Assignee wrote— and 
this is important, for the understanding 
of the answer— “I understand that the 
immoveable properties of the family were 
divided in 1897: that, since then, the fol- 
lowing properties bave beer in the sepa 
rate “enjoyment of the insolvent,’ and he 
proceeded fo set out the properties in suit 
pow. There is no 


a 
2 


denial either of the 
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. the 22nd October 1904, to 


‘possession on his own bebalf. 
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properties having fallen to the insolvent’a 
share or of their being in his enjoyment, 
In the answer Exhibit R, which the 3rd 
defendant wrote on the 12th Ostober 1504, 
he merely says that the title-deeds are 
in \his possession and that “not a single 
title-deed of the said properties stands.in 
the name of thevinsolyent, As regards the 
collestions of rents, dues, etc., of auch of 
the properties that yield income they are 
being collected by me under the cirsum- 
stances mentioned in paragraphs Nos.-17 and 
25 of my written statements filed in Civil 
Suit No. 39 of 1900 and under, the Rb- 
Gesivership in the above suit on the 19th 
July 1900 as also to the facts stated in 
paragraph No. 15 of the. written statement 
filed by me in Civil Suit No. 6 of 1901.” Ag 
I have already stated, in my opinion, having 
regard to the fact that he got possession 
under the Reseivership, what he now said 
was of absolutely no consequence. Further 
he acknowledges that he was in possession 
under the Regeivership and a reference to 
paragraph No, 17 of his written statement in 
the first statement does not show that he 
claimed in any way at that time to be in 
Similarly 
with regard to paragraph No. 25. As I have 
already pointed ont, paragraph No. 25 does 
not amount to an allegation even of disconti- 
nuance of possession on the part of the 
insolvent, and then paragraph No. 15 of the 
written statement in the second suit merely 
“the lst plaintiff having thus put an 
end to the arbitration is not entitled to 
ask. for the completion of it.’ But he 
in no way questioned the  insolvent’s 
title to or his possession of the properties 
now in suit. It was nct until the Official 


‘Assignee wrote Exhibit S asking for the 


delivery of the properties that the 93rd 
defendant purported, in his letter dated 
set up an 
adverse claim and claimed to be in posses- 
sion on his own account. I have already 
said that a Receiver is not competent to 
take up such an attitude and even if he 
was competent to do so, ‘this suit was 
filed within 12 years of that time and so 
I agree with the learned Judge that up 
to that time his possession must be held 
to be on “behalf of the insolvent. The 
conclusion is supported by a good deal of 
oral eyidenge in the case, The insolyent’s 


é 
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own evidence is that for a long time the 
3rd defendant was supporting him by 
grants-of Rs. 80 or 40 a month, and 
there are some receipts which were taken 
by the 38rd defendant in respect of these 
properties and in which. the insolvert’s 
name is entered: and there 
been other receipts taken during this time 
which ‘the 8rd defendant bas not produced 
and which, if produced, would probably 


show that Le was in possession on behalf - 


of the insolvent. At first he was no doubt 
merely assisting his brother im the -en- 


“ deavyour to defeat. the ‘Official Assignee 


‘and his oreditors and to keep the proper- 
ties out oftheir reach. Ata later stage 
he appears to have conceived ‘the design 
of claiming to have held the property on 
his own account and has raised that plea 
in the present, suit, For the reasons I 
have already given that plea has entirely 
failed and 1 agree in the conclusions of 
the learned Judge and dismiss the appeal 
with costs, $ 
Srences, J.——I entirely agree. 


M. C. P, ! 


Arpeal dismissed, , 


\ 
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CALCUTTA HIGH COURT. 


_ APPEAL FROM APPELLATE Drorge No. 1061 


oF 1913. 

- August 16, 1916, 
Precent:—Mr. Justice N, R. Chatterjea end 
Mr. Justice Sheepshanks, 
ASHUTOSH SADUKHAN AND OTHERS— 
Puaintivys—APPHLLANTS 
versus 


Tue CORPORATION or CALCUTTA— 


DÉFENDANTS— RESPONDENTS. 

Calcutta Municipal Act (III B. C. of 1899), s. 341— 
Adverse possession—Fizture—Iimitation— Limitation 
Act (IX of 1908), s. 23, Sch. I, Art. 146 (a). 

Upon a portion of a street or drain vested in the 
Calcutta. Municipal Corporation, a rowak or platform 
was built by the plaintiff about half a century 
before suit asan integral part of his building: 

Held, (1) that the right of the Municipal Corpora- 
tion to that portion of the street or drain which 
was occupied by the wall of the rowak was barred 

i) 


8 


must have 


by the provisions of Article 146 (a) of Schedule I of 
the Limitation Act; [p. %3, cul. 2.] 

(2) that the erection of the rowak by the plaint- 
if was not a continuing wrong and limitation was 
not saved by the provisions of section 283 of the 
Limitation Act, as the injury was complete on the 
erection, of the rowak; fp. 94, col, 1.] 

13) that the rowak, which was an integral part of 
tho plaintiff’s main building, was not a fixture attach- 
ed to the building, so that it did not come within 
section 341 of the Calcutta Municipal Act. [p. 94, 
col. 1.1 

Appeal against the decree of the Subordi- 
nate Judge, lst Court, 24.Pergannahs, dated 
the 22nd November 1912, affirming that of 
the Munsif, lst Court at Alipur, dated the 30th 
November i911. 

Babus Provash Chandra Mitter and Satish 
Chandra Mukerjee, for the Appellants. 

Babu Debendra Chandra Mullick, for the 


Respondents. 


. JUDGMENT.—This appeal arises out of 
a suit for declaration of the plaintiffs’ right 
to the Jand upon which a rowak or platform 
stands and for a further declaration that 
the defendants, the Qorporation of Caloutta, 
have no right to interfere with the 
platform situated on the said land and for 
other reliefs, 

It bas/been found that the rowak has been 
in existénee for about 50 years, that it rests 
upon its own foundation and that it is an ine 
tegral part of the main building of the plaint- 
iff. Assuming, therefore, that the land upon 
which the wall of the rowak stands belong- 
ed to the Municipality as the owner there- 
of, we think that the Municipality 
their right to that portion of the land 
upon whish the wall stands, -having regard 


to the provisions of Article 146 (a) of 
the Limitation Aot, That Article provides 
that for a suit by or on behalf of any 


local authority for possessionof any publio 
street or road or any part thereof from which 
it has been dispossessed or of which it has 
discontinued the possession, the period of 
limitation is 30 years from the date of 
the dispossession or -discontinuance. The 
rowak having been built about half a 


century ago as an integral part of the build. 


‘ing, the right of the Municipal Corpora- 


tion to that portion of the street or drain’, 


occupied by the wallofthe rowak is barred by 
the provisions of that Article. _ 

.it is contended on behalf of the respond- 
ent that the erection of the wall is a 
continuing wrong and that limitation is 


lost | 


- 
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saved by the provisions of section 23 of. 


the Limitation Act. Thatsection certainly 
cannot shave avy application to such a oase. 
The injury was complete on the’ erection of 
the wall and there was no continuing in- 
jury within the meaning_of the Statute. 
The effect may continue, but this does not 
extend the time of limitation. 

Then it is contended -that on the pask- 
ing of the Act in 1899, the portion of 
the street and the drain over which the 
rowak stands became vested in the Munici- 
pality, even if the rights to the} same had 
-been lost by adverse possession “on the 
part of the plaintiffs. But although the 
drain or atreetis vested in the Municipality 
the projection; that is, the rowak, is found 
to be an integral part of the main building. 
That being so, it is not a fixture attached 
“to the building and does not come within 
section 341 Of the Caloutta Municipal Act. 
[See the case of Baraga Prasad Roy v. 
Corporation of Oalcutta (1)].  - 

The plaintiffs’ right by adverse possession 
to the land on whidh~ the wall of the 
rowek stands will be declared. It will 
further be declared that the defendant has 
no right to interfere with the rowak 
nor with the sêratan irom shed over the 
rowak,” 

The appellants are entitled to their costs of 
this appeal. A 


? 


Appeal allowed. 
(1) 10 Ind. Cas, 310; 13 0. L.J., 611;15 0. W.N, 
730. 


PATNA HIGH COURT, 
Miscetnaneous Appaats Nos. 1:0 anp 111 oF 
1918. 

Desember 10, 1918. 

‘Present: :—Mr. Justice Atkinson and Mr, 
Justice Manuk, 
` RAMESHWAR LAL BHAGAT— APPEL- 
LANT IN BOTH 
tersus 
Thakur JAGADESWAR DAYAL SINGH 

—Responpent IN No. 110 . 
' \ AND f 
HON'BLE Ragkumar GIRWAR PROSAD | 
7 SINGH—Resronpent 1s No. 111. 
ll Procedure Code (Act V of 1908), s. 87 (b)— 


Execution of decree—Court passing decree ceasing to 
exist-—Hxecution—Jurisdiction. 

Where the Court which passed a decree has ceased 
to exist, the decree should be executed by the Court 
which would have jurisdiction to try the suit in which 
the decree was passed. [p. 96, col. 1.} 

Where there are infact two independent Courts 
within the same territorial limits having concurrent 
jurisdiction, then itis open to either of such Courts 
to execute the decree of the other. [p. 96, col. 2.] 


Appeals from an -order of the Depufy 
Collector Subordinate Judge, Palamaw, (Dal- 
- tongunj). ` 
Messrs. Atul Krishna Ra and Jamini. 
Mohan Mukherjee, for the Appellant. 
Messrs. R. L. Dutt and Mértunjoy Lal, for 
the Respondents. 


JUDGMENT. 

i TATKINGON, J.—These two miscellaneous 
Appeals, namely Nos. 110 and 111 of 1918, 
are appeals by the plaintiff, decree- holder, 
from an order of tbe Deputy Col- 
lector Subordinate Judge of the district of 
. Palamaw made by thatoffoer on the 13th 
February 1918 refusing to execute decrees 
Prononneed in favour of the appellant on 
appeal to this Court. The fasts may be short- 
_ly stated. 


The appellant in the year 1913 sued the 
defendants in the Court of the Deputy 
Cammissioner of Daltonganj in the district 
of Palamaw. 


va 


Two suits were filed; one was Suit No. 
5 of 1913 and tbe other was Suit No. 6 of 
1913. Original Suit No. 5 of 1913 became 
on appeal to the High Court Appeal No, 527 
of 1915; and Original Suit No. 6 of 1918 
on appeal to the High Court became Appeal 
No. 538 0f 1915 [ Xameswar Lal Bhagat v. Raj : 
Kumar Girwar Prasad Singh (1)]. The cases 
were ‘originally transferred by the Judicial 
Commissioner of Chota Nagpore to the 
file of a person ‘bearing the désignation of 
the Special Subordinate Judge of Palamaw 
district, 


This learned Jndge tried both.cases and 
dismissed the. respective suits instituted by. 
the plaintiff-appellant, From that order 


- of dismissal the plaintiff appealed to the 


High Court; the appeals were heard by 
this Court in August 1917; and the High 
Court by its order dated the 14th August 
. 1917 reversed the order of dismissal by 

(1) 45 Ind, Cas. 888; (1918) Pat. 156; 5 P. L, W, 


- ordinate Judge seeks 


execution of both deorees 


tæ 
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the Special Subordinate Judge of Palamaw; 
and by their order-declared that the'plaint- 
iffs were entitled to recover possession 
of the lands in snit together with mesne 
profits. 

The plaintiff-appellant applied to the 
Courts of the Deputy” Commissioner of 
Palamaw, or rather to his deputy who 


. bears now the designation Daputy Collestor 


for the 
pronounsed by 
the High Court “on the } 4th August 1917, 
The decreas obtained by the plaintiff, in 
pursuance of the order of the High Court, 
were presented for execution to the Deputy 
Collector Subordinate Judge, ani he made 
an order, which is the order now appealed 
from, dated the 13th February 1918, 
rejecting the plaintiff's petition for leave 
to issue execution on the ground that it 
was nob in his Court, viz,, the “Court of 
the Daputy Collector Subordinate Judge 
that the decrees-in question were obtained; 
and that the proper person to execute the 
decrees passed in obedience to the order 
of the High Court was the Court of the 
Special Subordinate Judge who originally 
tried the saits; and in 
ruling the learned Depnty Collector relies 
npon the provisions of section 38 of the Code 
of Civil Procedure. 


Subordinate Jndge of Palamaw, 


That section provides that a decree may 
be exesnted by either the Court which 
passed the decree, or by the Court to 
which it is sent for exesution. The inter- 
pretation which the Deputy Collestor Sub- 
to pub upon this 
section is that he has no -jurisdiction to 
execufe the desrees which the plaintiff 
patitioned for leave to execute; as the suits 
were not-tried or the desrees passed by him, 
and that the proper Court to execute the 
desrees is the Court of the Spscial Sabor. 
dinate Judge of Palamaw, Ranchi and Haza- 
ribagh. 


It has been contended before us thats 
if a Court in the year 1913 existed in 
the Palamaw district distinct from the 
Court whose inherent jarisdistion was vested 
inthe Deputy Commissioner of Palamaw 


and such Qourt was presided over by the 


` Special Subordinate Judge, that then‘such 


Court has by virtue of the’ new method of 


prodedure recently-adopted by the High. 


support of his 


Court with the sanction of Government, 

~ ceased to exist; and that thus the applica-' 
tion was sustainable in the form present- 
ed by the appellants by their petition in 
November 1917, under the provisions of 
Sestion 37 of the Code of Civil Prosedure. 
Clause (b) of sestion 37 provides that 
“Where the Court of first instance has 
ceased to exist or to have jarisdistion to 
‘execute it (vzz., the decree) the Court 
which, if the suit wherein the decree was 
passed was instituted at the time of mak- 
ing the application for the exeoution of the 
decres, would have jurisdiction to try such 
suit,” 


Thus Mr. Atul Krishna Raion behalf of 
the appellant contends that inasmuch as the 


Court of the Special Subordinate Judge, An 


if it existed as an independent Court, apart. 
from the jurisdiction of the permanent 
- Court of the Deputy Commissioner; ing 
now ceased to exist; and thatthe decrees, 
the subject-matter of this application, can 
be executed by the Deputy Collector Sub- 
ordinate Judge of Palamaw beoause his 
Court would have had jurisdiction to try 
the original suits which were fled in 1913 
in the Court of the Deputy Commis- 
sioner, 


We think that this argument is well- 
founded. On the assumption that the Court 


e presided over by the. Special Subordinate 


Judge was in fact at the time the decree 
was pronounced existent in Palamaw and 
that such Court had an independent juris- 
diction of its own, such jurisdiction has 
“Ceased. Matters appear to have changed 
considerably in recent times; and the whole 
system of legal procedure and administra. 
tion: applicable to the districts of Palamaw, 
Ranshi and Hazaribugh has been recast 
_after careful consideration by the High 
Court with tbe sanction of Government. 
In our yiew the Court of the Special 
Subordinate Judge, if it ever did exist as 
au -independent Court, has ceased to exist; 
and that in its place the person appointed 
as Additional Subordinate Judge for the 
three districts of Ranchi, Hazaribagh and 
Palamaw is appointed only to act as an 
.,Additional Judge for each such district ag 
an Additidnal Assistant Judge in aid of 
and for the more efficient administra- 
tion of justice “in the permanent Courts 


+ 
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exercising territorial jurisdiction within 

the local limits of their own respective | 
areas, or districts. If this view be correct, 
then there is now only ene Court in ex- 
istence that could execute the decrees in 
question and that is the Court now presid. 
ed over by the Deputy Collector Subordi- 
nate Judge of Palamaw, ‘whose office was 
first created an the 13th November 1916 
by notification published in the Gazette. 


‘Mr. Banerji, who first filled the office of 
Deputy Collector Subordinate Judge, was! 
appointed in 1916 and his appointment, 


was made in pursuance of the arrangement 
arrived at between the Government on the 
one hand and'the High Court on the 
other. The Deputy Commissioner was left 
free to discharge the onerous duties of his 
office, other than judicial duties, and in 


his place the Deputy Collector was endowed - 


with the title of Subordinate Judge and 
vested with the powers of a Sub-Judge 
for the disposal of the non-sontentions work 
of the Depaty Commissioner’s Court with 
power to execute all decrees; and to assist 
in the discharge of the administration of 
justice an additional Judge was appointed 
to act in the three districts named and 
by whom the contentious work of each of 
such Courts ~was to be done. Thus the 
Courts of the Deputy Collector Subordinate 
Judge and the Additional Subordinate Judge 
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ness assigned by the Judicial Commissioner 
for. specific disposal as between the two 
Courts for independent areas, then it was 
open to either of such Courts to execute 
the decree of the other. Authority is to 
be found in the case reported as Ohaturbhuj 
Marwari v. Walker (2) for this proposition: 
and in which it was laid down that “Where 
no order has been made by a District Jndge’ 
assigning to each of. two or more Subor- 
dinate Judges having the samé local juris- 
distion the particular business to be done 
by each, the Subordinate Judges must be 
taken to have concurrent jurisdiction,” 


The facts of that case resemble in their 
main essential features the facts of the 
present case; and if the argument of Mr. 
Dutt is well-founded, that there are in» 
fact two independent. Courts within the 
same territorial! limits having concurrent 
jurisdiction, then it is open to either of 
such Courts to execute the decree of the 
other. Thus for this reason alsoit would 
appear that the order of the Deputy Collector 
Subordinate Judge impugned is erroneous: 
and that the appellants are entitled to 
have their decrees executed by him. 


Accordingly we think that the order “of 
the Deputy Collector Subordinate Judge” 
was wrong, and these appeals must be 
allowed; and the case must be remanded 


are one and the same Court presided overby .to the Deputy Collector Subordinate Judge. 


different persons, 


Therefore, we think that the point urged 7 


by Mr, Rai is well founded and that the 
applications fon leave-to issue execution 
were’ properly presented to the Deputy” 
Collestor Subordinate Judge for execution, 
and that he should have executed the dec- 
rees which formed the subject-matter of the 
petitions filed before him, ' 


Even if the aforesaid “contention be not 
well founded, and if in fact, as argued by 
Mr. R. L. Dutt, there are two Oourts each 
possessing concurrent jurisdistion ‘within 
the District of .Palamaw; viz, the Court 
of the Deputy Commissioner presided over 


“by the Daputy Collector Subordinate Judge, 


and the other Court presided over by the 


with our direction that he duly proceed. 
forthwith upon the petition of the appellant 
and execute the desrees directed in pursu- 
ance of ‘the order of the High Court in 
accordance with law. Under the circum- 
stances we-will not award to either party the 
costs of this application, 
MANUK, J.—1 agree, i 
j Appeals allowed: 
Oases remanded. ` 
(2) 41nd, Cas. 510; 1810. W. N, 265. 


Special Subordinate Judge, that they were _ ` 


both exersising concarrent jurisdiction with- 
in thé same territorial limits; and as there 
was no express distribution of legal busi- 


. 
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CALCUTTA HIGH COURT. 

URIMINAL Revision No, 822 or 1918. 
Ostober 24, 1918, 

Present.—Mr. Justice Fletcher and Mr. 
Justice Walmsley. | 

NAGENDRO NATH BISWAS 
’  CompLalnantT— PETITIONER 
_ versus 
RAKHAL DAS SINHA AND oranrs— 


Acouswo—Ovpostts PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 144, 
195—Penal Code (Act XLV of 1860), s. 188—Order 
prohibiting holding of rival hat, validity of—Dis- 
obedience of order — Offence — Sanction for prosecution. 

An order passed by a Magistrate under section 
144, Criminal Procedure ‘Code, prohibiting the 
holding of a rival hat on certain days near an old 
hat is not ultra vires and inoperative, Therefore 
disobedience to such an order is an offence punishable 
under section 188, Indian Penal Code, provided sanc- 
tion for prosecution is given under section 195, 


4 


~ Criminal Procedure Code. 


Rule against the order of the Sessions Judge, 


“‘Jessore, dated the 20th August 1918. 


Babus Manmathonath Mukeriee and Satin- 
dranath Mukerjee, for the Petitioner. 

Mr. 0. 0. Das, Babus Hamendro Kumar 
Das and Satis Chunder Munshi, for the 
Opposite Party. 

JUDGMENT — This is a Rule calling on 
the, District Magistrate and the opposite 
party. to show cause why on grounds Nos. 
2,8,5 and 6 set out in the petition the 
order revoking the sanction should not be 
set aside. The facts are short. WVnder the 
powers conferred by section 144, Criminal 
Prosedure Code, an order was made restrain- 
ing the opposite party from holding a 
hat on his land at or near Peruli on 
Mondays and Fridays. He disobeyed that 
order apparently; or, at any rate, there 
was ground for prima facie believing that 
he bad, An application was made to the 
Sub Divisional Magistrate for sanction to 
prosecute the opposite party for an offence 
committed under section 188, Indian Penal 
Code. The Snub-Divisional Magistrate 
granted the sanction. After the sanction 
had been granted by the Sub-Divisional 
Magistrate, an applisation was made to the 
Sessions Judge to set aside the sanction on 
the ground that the order under section 
144, Criminal Procedure Code, was ultra 
vires and inoperative. The learned Ses- 
sions Judge thought that that was so and 
he set aside the sanction. Hence the pre- 
sent Rule. 2 ea 
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It is quite clear that the learned Sessions 
Judge was wrong in law. The case is 
covered by the Fall Bench decision of this 


.Court in the case of Bykuntram Shaha Roy 


v. Meajan (1) and also the case of Parbutty 
Oharan Aich v, Queen-Empress (2). The 
Full Bench decision reported as Bykuntram 
Shaha Rey v. Meajan (1) clearly was not 
desided on the facts of that particular case 
bat was an order in substance the sameas the 
order made in the present case. If it was 
a good and valid order and was duly pro- 
mulgated and the opposite party knew it, 
he was bound to obey it; and if he dis- 
obeyed it, he was liable to be punished 
under section 185, Indian Penal Code, pro- 
vided that sanction was given under sec- 
tion 195,. Criminal Prosedtre Code, for the 
conduct of the prosecution. It is quite 
clear that the order of the learned Sessions 
Judge setting aside the sanction was wholly 
wrong. 

We, therefore, set aside the order of the 
Sessions Judge and restore the order of 
the. Sub-Divisional Magistrate granting 
sanction under section 195, Criminal Pro- 
cedure Code, for the prosecution of the 
opposite party for an offence punishable 
under section 188, Indian Penal Code. 

Rule made absolute, 


(1) 18 W. R. Cr. 47; 10 B. L. R. (F, B ) 484, 
(2) 16 O. 9; 13 Ind, Jur. 143;8 Ind, Dec, (x. s.) 6. 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CaiminaL Revision No. 684 or 1918, 
August 27, 1918. 
Present: —Mr. Saunders, J, O, 
NGA KY AW—- APPLICANT 
versus 
MI HLA— RESPONDENT. 
Muhammadan Law -Divorce Husband authorising 
wife to divorce him, whether can pronounce divorce— 
Maintenance — Wife, whether entitled to maintenance 
for iddat. 
The fact that a Muhammadan husband gives his 
wife the right to divorce him does not divest the 
husband of the right of pronouncing a divorce, 


A Muhammadan wife who is divorced by her 
husband is entitled to maintenance during the period 
of her iddat. 
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MULA V. EMPEROR 


_ Mr. Pershad, for the Applicant. 

“Mr. Mya U, for the Respotident. 

JUDGMENT.—The Magistrate appears to 
have been clearly wrong in holding that the 
fact that the husband gave his wife the 
right to divorce him. divested the husband 
of the right of pronouncing à divorce. ' The 
mere fact that a bushand cansents to allow 
the wife to divorce him or gives her an 
option to du so or appoints her‘as agent 
for the purpose, -cannot be held to divest 
him of the power of divorcing. A principal 
who appoints an agent to do an aab for 
him does not thereby divest ‘himself of 
the power to do the act for himself, and 
it is clear that in Muhammadan Law the 
husband has a right of divorce -which is 
probably seldom if ever abandoned, 
although power is frequently given to the 
wife to divorce her busband upon conditions 
[Sainuddin v. Latifannessa Bibi (1)]. 

It is not necessary, therefore, to consider 
whether the agreement by which the power 
was kere given to the wife was void, 
though: if it was conditional on her living 
with her relations and the husband joining 
her there it would seem to have been void, 
Imam Ali Patwari v. Arfatunnessa (2). It 
appears clear that the husband did divorce 
his wife formally during the course of the 
proceedings. A formal document was drawn 
up and witnessed, stating that the husband 


had pronounced talak three times in the, 


presence of the witnesses and that the wife 
was divorced, and it appears that this notige 
was given to the wife’s Advocate or shown to 
him in open Conrt. 

The wife, however, is entitled to main- 
tenance during the period of her iddat, The 
order of the Magistrate must, therefore, be 
varied by directing that the maintenance 
should be paid to the wife for the period of 
the 2ddat only. 

Order varied. 


(1) 48 Ind. Cas. 609; 220. W. N, 924 at p. 926, 
(2) 82 Ind, Cas, 707. 
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ALLAHABAD HIGH COURT. 
CURIMINAL Revision No. 725 or 1918. 
November 28, 1918. 
Present:—Mr, Justice Tudball. 
MULA—Acoussp—APPLicant 
versus 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 182, 211—False 
infermation to Police followed by complaint to Magis, 
trate— Police Officer, whether competent to prefer com- 
plaint under s, 182. 

M. gave information to a Police Officer that certain 
persons had stolen his property. Subsequently he 
made a complaint to a Magistrate to the same 
effect. The Police in their investigation came to the 
conclusion that the information given by M., was 
false. The Magistrate also called upon the Police 
for a.report. The Police reported that the complaint 
was false. But as M. asked for an opportunity to pro- 
duce his witnesses, the Magistrate after examining 
his witnesses fixed a date and issued summons to the 
accused to appear. On the date fixed M. and his 
witnesses did not appear. So the Magistrate dis- 
charged the accused. Upon this the Police Officer 
to whom the false information was given laid a 
pe aa against M. under section 182, Indian Penal 

8: 

Held, that the bare fact that M. had subsequently 
made a complaint to a Magistrate and then dropped 
proceedings was no bar to the Police Officer, to whom 
the false information had been given, making a 
complaint of an offence under section 182, Indian 
Penal Code. [p. 99, col. 1.] 

Criminal revision from an order of the 
District Magistrate, Saharanpur. 

Mr. Nihal Ohand, for the Appliéa 

Mr, R. Maleomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The facts of this case are 
simple. Mula on the Ist of August 1918 
gave information to a Police Officer that 
certain persons had committed theft of his 
property, On the 3rd of August 1918 
he made a complaint to a Magistrate to 
the same effect. The Police in their enquiry 
came to tbe sonclusion that the informa- 
tion Mula had given to them was false. 
The Magistrate before whom the complaint 
“was made ealled upon. the Police for a 
report. The Police reported that the com- 
plaint was false. Mula asked for an 
opportunity to produce his evidence. The 
Court allowed him to produce his witnesses 

“ witHout summoning the accused. After 
examining his witnesses the 
fixed a date and issued summons to the 
accused to appear, On the date fixed Mula 
and his witnesses did not appear. The 
Magistrate having no evidence against the 
accused discharged him. Thereupon tha 


aaa? 
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Police Officer to whom the false information, 


was given laid a complaint and preferréd a 
charge under section 182 against Mula. This 
was Sent to a Magistrate of the Sesond Class 
to try. Hecame to the consolasion that from 
the fasta above stated Mula was triable only 
for an offense under section 211 of the 
Indian Penal Oode and not under section 
182 and that ha had no power to try such 
an offence. He returned the record, which 
went to the District Magistrate. The 
District Magistrate returned the record 
to him, pointing out that the offence of 
which a complaint was mide was under 
section 182 and that he was bound to 
try it. The present application ia 
in revision against this order. In my-opin- 
ion the District Magistrate’ 8 order is correct. 
The bare fast ‘that Mula subsequently 
mada a complaint to a Magistrate’ and 
then dropped the proseedings is no bar 
to the Police Officer, to whom the falsa 
information .was given, making a complaint 
of an offenae ander ‘section 182 of the 
Indian Penal Oode. It is urged that the 
first part of section 214 covers the 
offence of which a complaint has been 
made. This may or may nof bə correct, 
but one thing is certain and that is that 
section 182 does cover the case if the 
information given to the Polisa OMoər was 
false. My attantion has besn called to 
the decision in Hardwar Pal v. Emperor 
(1). The opinion which I exprassed in 
the course of that judgment is by no maang 
in—the applicant's favour. Attention is 
also called to the desision in Brows, F, A. v. 
Ananda Dal Mullics (2). Even the desision 
in that casa doas not help the applicant. 
At one plass the Court ramarked:— “LE 
Ananda Lal Mullick had based his 
charge on sestion 182 of the Indian Penal 
Code which he might have done, the 
sanction of the Polisa Offiser to whom the 
alleged false charge was. made or the 
sanction of some public servant to whom 
he was subordinate would have been 
necessary.” In the present case there is 
“no question of any sanction. It is the 
public officer concerned who has made 
the complaint. He, like any ordinary 


(1) 16 Ind. Cas. 510; 34 A. 522; 10 A. L, J. 61; 13 
Or. L. J. 702. 

(2) 36 Ind. Cas. “837; 29 0. W. N. 1847; 25 C. L. 
J, 59; 18 Cr. L. J. 25; 440. 650. 
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member of the public, is entitled to have 
his complaint heard. It is a complaint of 
an offence under section 182 of the Code, 
to which section 195, clause (a), of the 
Criminal Prosedure Code applies. Clause 
(b) of that section has nothing to do with 
kik Hise case. In my opinion there is 

force in this application. It is, 
KB a rejected. The proceedings will be 
continued. 

Application rejected, 


` 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S (OURT. 

Carmina Revision No, 242 or 1918. 
July 18, 1918, 
Present:—Mr, Saunders, J. O. 

NGA PO TOK —Acovsgp—AppLicant 
versus 


EMPEROR—— RESPONDENT, 

Penal Uode (Act XLV of 1860), s. 441—Criminal 
trespass—Complainant not in actual possession, effect of 
— Criminal Procedure Code Act V of 1898), s. 622, 
scope of —Order, whether must be passed at time of 
conviction — Forcible dispossession—Oriminal force, use 
of, whether necessary. 

There is no provision of law in the Indian Penal 
Oode or the Cdde of Criminal Procedure whioh 
restricts the right of a person not in possession to 
make acomplaint toa Magistrate in respect of the 
offence of trespass, even though that offence is alleged 
to have been committed against a third person, nor 
does the definition of criminal trespass cuntained in 
section 441 of the Indian Penal Code restrict the 
offence to cases in which the person in actual physical 
possession is insulted, intimidated or annoyed, 
[p. 100, col.-2; p. 101, col. 1.] 

It is rot necessary that an order under section 
522 of the Oode of Criminal Procedure must be 
made at the time of conviction: itis enough if it is 
made without unreasonable delay after the con- 
yiction. [p. 101, col. 1.] 

The provisions of section 522 of the Criminal 
Procedure Code are applicable to a case where the 
complainant is forcibly dispossessed from land, 
although no criminal force is used in the sense that 
no assault is committed and the complainant is not 
bodily removed from the land, [p. 101, col. 1.] 


Mr, Mya U, for the Applicant. 

Mr. San Wa, for the Respondent. 

JUDGMENT,.—The applicant has been 
convicted in this case under section 447 of 
the indian Penal Code andseatensed to one 
month’s rigorous imprisonment and to pay 
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a fine of Rs. 30 or to suffer two weeks’ 
further rigorous imprisonment, The sentence 
was reduced on appeal. 

The complainant was the owner of certain 
cultivated land which was let by him yearly 
to a tenant, Maung Yan, and while in os- 
supation of this tenant, the aconsed forcibly 
entered upon the land ploughed it and sowed 
seed upon it. 

It is objested that the prosesntion npon 
the complaint óf a ‘landlord who was not 
in actual physical possession of the land 
sould not be maintained. The authorities 
quoted have been set ont in this Court's 
oase Chinkwana v, King-Emperor (1) and it 
was there held, following the case reported as 
Imperatriz v. Keshavlal Jekrishna (2), that it 
isan ordinary rule of law that anybody oan 
complain of a criminal offence subject to 
specified exceptions. It is true that the 
case under consideration was one in which 
the applicants had been convicted under 
section 452 of the Indian Penal Code which 
was not csompoundable, and it was also 
held that the intention of the applicants 
had been to commit an offence, and that 
while section 441 makes it an offence to 
enter upon land with a view to intimidate, 
insult or annoy the person in possession, 
it is also an offence to enter upon land to 
commit an offence even though such offence 
be not directed against the person in pos- 
session. In the Lower Burma case Tok Gyi 
v. Emperor (3) it was held that where pro. 
„perty is in actnal physical possession of 
onè person, he is the only person whose 
feelings have to be considered under section 
441 of the Indian Penal Code. If that 
were not so, it would be possible for the 
juridical possessor to prosesute for criminal 
trespass and the actual possessor to oom- 
pound the offence under section 345 of the 
Code of Criminal Procedure, and it was 
held that this was a result which could 
never have been contemplated by the Legis- 
lature. But it does not appear tome to be_ 
necessary to -hold that such a result could 
never have been contemplated. An offense 
punishable under section 447, Indian Penal 
-Code, is bracketted with an offense punish- 
able under section 443 in the table- con. 

(1) U. B. R. (1897-1901), Vol. I, 352. 

(2) 21 B. 538; 11 Ind. Dec. (N. s ) 359, 


(3) 35 Ind. Cas. 810; 8 L. B.R. 425; 17 Or, L 
878; 10 Bur. L, T. 77. Biod. 
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-tained in section 345 of the Code of Crimi- 
nal Procedure, An offense punishable under, 
section 448, Indian Penal Code, isa warrant , 
case and the Police may arrest and send, 
an accused parson for trial upon the informa- 
tion of a person who is not in actual 
physical possession of the property trespassed 
on, and the case may be compounded at any 
time by the person in possession. ` 

The Indian Penal Code doés not define 
what is méant by “possession”, except in 
section 27 where there isa rastricted de- 
finition which does notinolude the case of 
a landlord and tenant. The view that the 
person annoyed must be the person in astual 


` possession is adopted after a review of the 


authorities in Gour’s Commentary on the 
Iadian Penal. Oode in .paragraph 3564 
at page 1810, „On the other hand Mayne “in 
his commentary at page 735, 4th Edition,’ 
holding that possession must be actual and 
not merely constructive, considers that it 
must ba such a possession ag is contemplated 
by section 145 of the Code of Oriminal 
Procedure, not necessarily a bodily posses- 
sion, but a possession by menus of a servant 
or a tenant who holds by authority of the 
person claiming to be in possession. 

Ib appears to me that it is a question 
of fact whether the entry of a person accused 
of committing the offense of trespass is an 
entry—with a view to intimidate, insult or 
annoy the person in possession and that it 
is not necessary to restrict the meaning of ` 
the word “possession” to actual physical - 
possession. If the person charged has enter- 
ed upon the property by the leave and 
license of the tenant, he , has certainly not 
committed the offence of trespass as far as 
the tenant is concerned, bat he may still 
commit an offense against the landlord; 
where for instanse the rights“of killing 
game are reserved to the landldrd by a lease, 
a person who intentionally euters upon the 
property to annoy the landlord by disturbing 
or destroying game may commit an offense, 
though he doses so with the leave of the 
tenant. It appears to me, therefore, that: 
there is no provision of law in the Indian 
Penal Code or the Code. of Criminal Pro- 
cedare which restricts the right of a person ` 
not in possession to make a complaintto a 
Magistrate in respect of. the offenve of 
trespass, even though that offence is alleged 
to have been committed against a third’ 
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person, nor does the definition of criminal 
trespass contained in section 441 of the 
Indian Penal Oode restrict the offence to cases 
in whioh the person in actual physical pos- 
session is insulted, intimidated or annoyed. 

- Here the Magistrates have found that the 
act of acoused did in fast annoy both 
the landlord and his tenant. Both the 
landlord and the tenant were called as 
witnesses and gave evidence, and I see no 
reason tointerfere with the finding on the 
` merits, NA 

The claim that the accused was acting in 
the assertion of a bona fide claim of right can- 

not be accépted. Í 

A. further question has been raised that 
the Magistrates passed an order under section 

522 of the Code of Criminal Procedure 

directing that the complainant, be restored 

to possession of the land, although there 
was no finding of the use of criminal forse 
or dispossession and the order was not made 
at the time of conviction. Bat I am of 
opinion that both these grounds are founded 
upon restrictions which have been placed 

upon the clear provisions of section 522 

by desisions of doubtful authority. Here 

the accused was convicted on the 28th 

February 1918; he appealed and his appeal 
. was disposed of on the 4th March 1918, and 

an application was made on the 4th of April, 

orders being passed on the llth of April for 
the restoration of the property. It was held 

in Ghulam Muhammad v, Karam Singh (4), 

where thera had been a delay of 20 montha 


in making tbe order, that the delay 
was justified by the fact that there had 
been proceedings in the Oivil Court in 


respect of the property and the somplaioant 
seemed to have moved the Oourt promptly 
enough. 

In Ohhakoo Mandal y. Emperor (5) the view 
was expressed that it was not necessary that 
criminal forsa shonld ba used tə dispossess 
a party before the provisions of section 
522 of the Code of Criminal Prosedure sould 
be applied. 

Here the record makes it clear that 
although no criminal foree was used in the 
sense that no assault was committed and 
the complainant was not bodily removed 
from the land, still the entry was forcible: 


(4) 23 Ind. Cas. 483; 15 P. R. 1914 Cr; 112 P. L. B. 


1914; 14 P. W. R. 1914Cr.; 16 Cr. L, J. 275, 
(5) 11 Ç. W. N. 467;5 Gr. L. J. 278, 
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both the complainant and his tenant swore 
that the accused forcibly entered upon the 
land and ploughed and sowed it. 

The application must be dismissed. 


Application dismissed, 





NAGPUR JUDICIAL COMMISSIONER'S | 
COURT. 
CRIMINAL Revision No, 176 or 1915, 
October 12, 1915. 

Present:—Sir Henry Drake-Brockman, J. O. 
ABDUL RASHID KHAN~—Accossp— 
APPLICANT 

; versus 
KHANDU AND ANOTHER — NON-APPLICANTS. 
Oviminal Procedure Code (Act V of 1893), Oh. XH, 
ss. 145, 146, 439— Possession, disputé as to—Attach- 
ment, order of, passed without investigation, legality of 
—Compromise, whether should be accepted —Revision— 
High Court, power of interference of, with orders under 
Ch, XII. 4 
ı An order'of attachment purporting to be passed 
under section 146 of the Criminal Procedure Code, 
without any attempt having been made to decide the 
question of possession, although both parties claimed 
to be in possession and were ready to adduce evi- 
dence in support of their contentions, is not within 
the purview of section 146, Oriminal Procedure Code. 


[p. 103, col. 1.] 
. An order notreally within the purview of Chapter 


-~ XII of the Criminal Procedure Code and so without 


jurisdiction can be revised under section 439, Criminal 
Procedure Code. [p. 108, col. 1.] 

Dewan Chand v. Quzen-Empress, 2 P, R. 1899 Or, 
Dhani Ram v. Bhola Nath, 23 P. R. 1902 Cr.; 135 P. L. 
R.1902 and Bhana v. Emperor, 4 Ind. Cas. &60; 12 
P. B, 1909 Cr; 11 P. W. R. 1909 Cr.; 105 P. L. R. 1909; 
11 Or. L. J. 61, followed. 

Qhapter XII of the Criminal Procedure Code does 
not in terms lend any countenance to the view that 
a Magistrate can attach property as to which a dis- 
pute exists merely because the parties wish him to 
do so, nor is it desirable that Magistrates should give 
effect to arrangements, made between disputants 
which may themselves give rise to disagreements. If 
the parties come to an understanding, it should be 
ofa kind which satisfies the Magistrate that his 


. interference is unnecessary. [p. 103, col. L] 


Revision of the order, dated the 13th July 
1915, passed by the Sub-Divisional Magistrate, 
Wardha. 

Mr, J. Mitra, for the Applicant, 

Mr. A. O. Roy, forthe Non-Applivants 

ORDER.—The circumstances of this case 
are unusual in their nature. The appli- 
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oant for revision, Abdul Rashid, claims the 
village of Charmandal under a deed of gift, 
dated January 1914, executed by the late 
owner Nizam-ul-Haq who died in February 
last. Under this“deed the applicant claima 
khas possession of five khudkasht fields 
bearing Nos. 106, 107, 108, 290 and : 291, 
The non-applisanis,Kbandu and Sukharam 
are counter-claimants, basing their title on 
an arrangement made with them by 
Nizam-ul Haq for 5 years at the close of 
1912. Fearing a breach of the peace the 
looal Police moved the Magistrate in April 
last to take preventive action. The Magis- 
trate thereupon issued an orrer, which 
though not expressed to be under section 
145 (1), Criminal Procedure Code, appears 
from its terms to have been framed with 
reference to that, provision. The parties 
appeared on the @th May last, put in a 
written statement alleging both title’ and 
possession to reside in themselves respective- 
ly. No evidence was adduced‘and the 
Magistrate’s order-sheet, after recording the 
attendance of the parties and their Pleaders 
and the filing of written statements, set 
out the terms of a compromise which had 
been arrived at. Those terms are as under:— 

(1) The land should be held under attach- 
ment by the Court. 

(2) Khandu and Sukharam should get 
the land for cultivatidén as udhelas from 
the Court. | 

(3) Khandu and Sukharam should pay 
Rs. 100 into Coart for payment to the 
person who will establish his title in the 
Civil Court for year the 1325 (commencing 
lst June 1915 and ending 3lst May 
1916). 

(4) This -arrangement for payment of 
Rs. 100 will continue subject to reyision 
of the amount of premium for such time 
as the Court thinks proper. 

(5) The attachment will remain in forse 
till a competent Oivil Court desides who is 
the rightful claimant. i 
-~A warrant of attachment in the printed 
form preseribed by this Court for use under 
section 146, Criminal Prosedure Code, was 
then issued, reciting that the Magistrate had, 
-` upon due inquiry into the claims fut forward, 
desided that neither of the said parties was 
in possession. The following order was then 
passed:— 

“Property attached, Kkandu and Sukha- 
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ram to cultivate the land for the year 1325, 
(4) from the Ist June 1915 to the 80th 
May 1916 and pay Rs, 100 into Court on 
the [5th February 1916. They hold the 
land from the Court.” d 

On the 10th May the applicant moved 
the Magistrate to sancel this order and to 
proceed with the inquiry on the ground 
that he had-not accepted the compromise 
recorded. An inquiry into the allegations 
was made, but finally the Magistrate de- 
clined to alter his order and appointed 
Khandu as Receiver on the 13th July. 
Meanwhile on the 10th July Sukharam had 
put in an application indicating his un- 
willingness to cultivate the land. 

The applicant has movéd this Court to 
revise the orders recognising the compro- 
miss and appointing a Receiver. The Dis- 
trict Magistrate was called on to. show cause 
why the former. order should not be set 
aside as not authorised by section 145 (5), 
Criminal Procedure Code, and why the in- 
quiry contemplated by section 145 (4) 
should not be ordered to proceed. He has 
submitted a” recommendation that the 
orders complained of should, be treated as 
passed under section 145 and allowed to 
stand as appropriate to the needs of the 
gase. ‘ 

On behalf of the applicant it is son- 
tended that this is plainly not a case 
within the purview of section 146, inasmuch 
as no attempt has been made to arrive at 
a desision regarding possession, though 
the written statements of the parties 
clearly indicate that each side is in a posi- 
tion to adduce evidence. For the non- 
applicant reliance is placed on Bejoy Madhub 
v. Chandra Nath (1) and on section 435 (3), 
Criminal Procedure Code, as authorities for 
holding that this Court neither should nor 
ean interfere. 

In the Calontta case cited, neither party 
filed a written statement or adduced evi- 
dense though given time for the latter pur- 
pose. The Magistrate then attached the 
land in dispute and the High Court desided 
that in the sircamstanses stated he sould 
not be said to have acted without jurise 
diction. In such a gase it may obviously 
be said with perfect truth that the Magis- 
trate is unable to satisfy himself as -to 


, (1) 6 Ind. Oas. 40; 14 0, W, N.80; 11 Or. L, J, 2%, 
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which of the parties was in possession but 
the position here ts clearly distinguishable, 
In the ‘first place, the Magistrate has gone 
to the length of reciting in his warrant 
that he has found neither party ta be in 
possession, which is a view not supported 
by either side’s written statements or reason- 
ably inferable from the terms of the com- 
proriise recorded -by him. Secondly, it is 
clear from the same statements and from 
arguments in this Court that each side is 
perfectly well able to adduce evidence and is 
likely to do so if an opportunity is offered. 
With regard to section 435 (3), Criminal 
Procedure Code, thera is authority in 
decisions of the Punjab Chief Court for 
the view that an order not really within 
the purview of Chapter XII and so without 
jurisdiction can be revised under section 439, 
[See Dewan Ohand v. Queen-Empress (2), 
Dhani Ram y. Bhola Nath (3) and Bhana v. 
. Emperor (4),] Chapter XII does not in terms 
lend any countenance to‘the view'that a Magis- 
trate can attach property as to which a 
dispute exists merely because the parties 
wish him to do so, nor is it desirable that 
Magistrate should be required to give effect 


to arrangements made between disputants’ 


which‘ may themselves giva rise to disg- 
agreements. If the parties come to an 
understanding, it should be of a kind which 
satisfies the Magistrate that his interference 
. -is unnecessary. EA 
, The-order of attachment complained of 
is set aside. The Magistrate should now 
hold: the inquiry contemplated by section 145 
(4), Criminal Procedure Code. 
Order set aside. 


(2) 2 P. R. 1899 Or. 

(3) 23 P. B. 1902 Cr; 135 P. L. R. 1902. 

(4) 4 Ind. Cas, 8€0;12 P. B. 1909 Cr; 11 P. W. R. 
1909 Cr.; 105 P. L. R. 1909; 11 Or. L. J. 61. 


ALLAHABAD HIGH COURT. 
CrimineL Rererence No. 752 or 1917. 
November 8, 1917.: 
Present:—Mr. Justice Piggott and 

i Mr. Justice Walsh. 
CHHOTH LAL— APPLICANT 
versus : 


EMPEROR-— Oprosire Panty. 
Penal Code (Act XLV of 1860), ss, 441, 448, 454, 


` 


INDIAN OASES. 


103 


509—House-trespass by night—Intent to annoy, when 
can be inferred—Burden of proof—Evidence Act (I of 
1877), s. 108. . 

Where the evidence shows thata man has been 
found lurking at night inside the house of another 
person, a perfect stranger to him, or a person in 
whose house he has no apparent business, the pro- 
secution will be entitled to ask the Court to infer 
from these facts that there wasa guilty intention 
on the part of the accused snflicient to bring his 
action within the purview of section 441 of the 
Indian Penal Code. [p. 104, col. 1.1 

In’ dealing with cases of this sort Magistrates 
should not ovérlook the existence of section 509 of 
the Indian Penal Code, when they are considering 
the allegation on the part of the prosecution that 
the entry by the accused into the premises in 
question must, presumably, have been ‘with intent 
to commit some offence. [p. 104, col. 2.] 

Where a person accused of lurking house-trespass 
by night pleads in his defence that he had some 
specific intention in entering the house, and that 
the intention in question was neither to commit an 
itso ard to intimidate, insult or annoy any person 
in possession of the house, the provisions of section 
106 of the Evidence Act come into play and the 
burden of establishing the particular intent is upon 
the accused. [p, 104, col. 2.] = 

In a case where an accused person forcibly or 
clgndestinely enters a house Which he knows to 
have been definitely closed and barred against him 
by the owner thereof, it is not a sufficient answer to 
a charge of criminal trespass for the accused to 
say that he personally hoped that the owner would 
remain in ignorance of the fact of his entry. The 
Court may find on the facts that the intention to 
insult or annoy, under such circumstances, was so 
clearly inherent in the acts of the accused as to form 
an essential part of the purpose with which entry into 
the house was effected. [p. 104, col. 2; p. 105, col. 1.] 

Per Walsh, J.—Where in answer to a charge of 
lurking house-trespass by night the accused sets up 
the plea that ho entered the house in order to carry 
an intrigue with one of the women of the house and 
establishes that there was an invitation or complicity- 
by the woman combined with an intention to 
preserve strict secrecy, then it is difficalt to say that 
there was any intention to annoy a third person, but 
if that third person had expressly prohibited the 
accused from entering the house, then his act be. 
comes a direct defiance of an express order, and an 
intention to annoy the author of the order can be 
inferred from it. [p, 105, col, 2.] 


Criminal reference made by the Distriot 
Magistrate, Banda. - 


JUDGMENT, 

Piaaorr, J.—This is a reference by the 
District Magistrate of Banda in a sase 
in whish one Chhote Lal was tried sum- 
marily by a first class Magistrate of that 
district. The offence alleged was that 
of lurking house-trespass by night, and 
it is clear from therecord that the prose- 
cution led fevidence to prove, not merely 
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that the house of the complainant was 
entered by Chhote Lal under circum. 
` stances covered by the definition in section 
443 of the Indian Penal Code, but” also 
that the lurking house-trespass in question 
was committed with intent to ‘commit 
theft. The accused in his defence admit- 
ted having been’ caught at night inside 
the house of the complainant Badri under 
the sirenmstanses deposed to by the pro- 
secution witnesses. He suggested that 
those witnesses were not speaking the 
truth with regard to his having stolen 
‘or pétempted to steal any -of Badri’s ‘pro- 
perty. He pleaded that his intention in 
effecting » secret entry into Badri’s house 
had been to garry on an- intrigue with 
the widowed mother of the said Badri. 
He pleaded, further, that he had entered 
the house at the express invitation of this 
woman, The trying ~ Magistrate refused 
to enquire fully into the facts. He has 
left it- uncertain whether there was any 
truth in the defence above set out, He 
says that, even on the accnsed’s own 
statement of the facts, an offence, namely, 
the offence of lurking house-trespass by 
night, punishable under section 456 of the 
Indian Penal Code was established. He 
convicted and sentenced Chhote lal accord- 
ingly. The District Magistrate, in referring 
the case, has relied upon the reported 
desision of a Judge of this Court in the 
case of Gaya Bhar v. Emperor (1). It 
has been suggested that this decision is 
. inconsistent with that of another Judge 
of this Court in the oase of Mulla v. 
Emperor (2). In our opinion the two deoi- 
sions are not inconsistent and we agree 
substantially with both of them. When 
the evidence shows that a man has been 
found lurking at night inside the house of 
another person, a perfect stranger to him, 
or a person in whose house he has no 
apparent business, the prosecution will 
be entitled to ask the Court to infer 
from these facts that there-was a guilty 
intention on the part of the accused suffisient 
to bring his action within the purview 
of section 441 of the Indian Penal Code. 
This was clearly laid down in the sase 


(1) 85 Ind. Cas. 979;28 A. 617; 14 A. L, J. 719; 17 
Cr. L. J. 419, 

(2) 29 Ind. Cas, 67; 87 A. 395; 18 A. L. J. 625; 16 
Or. L, J, 485. a 6 
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of Balmakand Ram v. Ghansamram (3) and 
also in the case of Premanindo Shaha v. 
Brindabun Ohung (4). “And in dealing with 
cases of this sort we may remark that 
Magistrates should not overlook the existence 
of sestion 509 of the Indian Penal Code 
when they are considering -the allega- 
tion on the part of the * prosecution 
that the entry by the accused into the 
premises in question must, presumably, have 
been with intent to commit some offence. 
Diffisulties are only likely to arise when 
the acéused himself pleads in his defence 
and establishes, either by direst evidence 
or by way of reasonable inference from 
proved facts, that he- had some specifo 
intention in entering the honse, and that 
the intention in question was neither to 
commit an offence nor to intimidate, insult 
or annoy any person in possession of’ the 
house. The provisions of seotion 106 of 
the Indian Evidence Act (Act I of 1872) may 
also be referred to in this connection, In 
the case now before us the accused alleged 
two things: firstly, that he had entered 
the house at the request of one of its 
secondly, that he had no 
intention of insulting or annoying the com- 
plainant Badri. Presumably it might be 
suggested in his defenca that this latter 
plea was sufficiently established by the pre- 
cautions taken by him to conceal from 
Badri the fact of his presence in the house, | 
At any rate ib was clearly no part of the 
case for the prosecution that Badri knew 
of the existence of any intrigue between 
the accused Chhote Lal-and his mother, 
or had ever forbidden Chhote Lal’s access 
to his house on the ground of his knowing 
or suspecting the existence of such intrigue. - 
We make these remarks because we think 
it possible that the desision of the learned 
Judge of this Court in the case of 
Gaye Bhar vy. Emperor (1) may possibly be 
interpreted too widely and may be held to 
apply to cases in which an accused person 
has forcibly or clandestinely entered a house, 
which he knew to have been definitely 
closed and barred against him by the 
owner thereof. In such cases it might not 
be a suffisient answer to a charge of sriminal 
trespass for the accused to say that he 
(3) 22 0. 393; 11 Ind; Dee. (x. s.) 262. 
(4) 22 0. 994; 11 Ind. Dee. (N. 8.) 660. 
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- Magistrate as to the facts of the case, 


“and sentence in 
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personally hoped that the owner would 
remain in ignorance of the fact of his entry. 
The Court may find on the fasts that the 
intention to insulé or annoy, under such 
sircumstances, was so olearly inherent in 
the acts of the accused as to form an 
essential part of tha purpose with which 
entry into the houss was effected. On 
this point the remarks of the learned 
Judges of the Bombay High Court in the 
case of Emperor v, Lakshman Raghunath (5) 
are certainly pertinent. In our opinion 
there should have been a further enquiry 
into this case before the accused was either 
convicted or acquitted. He was himself 
anxious to summon the complainant’s mother, 
as his witness, and the trying Magistrate 
has given no valid reasons for refusing 
‘that request. It may be that this woman’s 
evidence would have entirely satisfied the 
or 
the Magistrate may come to the consludion 
that the allegations made by- the accused in 
his defense are wholly false and that he has 
aggravated his position by putting forward 
these allegations and dragging a respectable 
woman into Court on the strength of them. 
Oo the other hand, if the Magistrate 
finds the facts to be as alleged by the 
accused, the case should be decided on 
the principles of law laid down in the 
rulings to which we have referred, including 
the decision of this Court in the case of 
Qayu Bhar v. Emperor (1), from” which, if 
the principles laid down are properly 
limited and understood, we see no reason 
to dissent. We set aside the conviction 
this oase, but we do 
not acquit the accused Chhote Lal of: the 
offence charged, On the contrary we direct 
the Magistrate to proceed with the trial, 


_ to enquire into the truth or otherwise of the 


defence.set up and to pass such orders in the 
oase as appear to him correct and appropriate, 
Watsa, J.—I agree. What I propose to 


say on the question of law referred to us 


"covers this case and also Criminal Refer- 
ence No. 837 of 1917* before us for ordere. 
I think it is a question of fact in each 
case. As Lord Justice Bowen once said, 
“the state of a man’s intention is as much 

. & question of fact as the state of his 

(5} 26 R. 558; 4 Bom. L., R. 280, 
*See Lala v. Emperor, 44 Ind. Cas. 35; 16 A, L. J. 
157 (Foot-note); 19 Cr. Li J, 243.—Ed, 
N 
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digestion”, and the real question of law 


is whether, when there has been 
a sonviction, there is any evidence 
of intention justifying the conviction. There 


is no conflict between the reported cases 
and I venture to sum up the result of 
them in this way. They come to this, 
that if there is an invitation, or complicity 
by the woman, combined with an intention 
to preserve strict sesresy, then it ig 
difficult to say that there is any intention 
to annoy a third person, but if that 
third person bas expressly prohibited the 
accused, then his ‘act becomes a direct 
défiance of an express order, and it is 
impossible to say that you cannot infer 
from it an intention to annoy the anthor 
of the order. I think this is what has 
already been established by tha decided 
cases, I agree with the decision of Mr, 
Justice Knox in Mulla v, Emperor (2) 


_ that a man found inside the complainant’s 


house, who makes no 
reasons for being there or gives an ex- 
planation which is demonstrably false, 
is clearly liable to be convicted, on the 
ground that the burden of proof lies upon 
him ani he has not discharged it. I do 
not understand that Mr, Justice Sundar 
Lal differed from that decision. On the 
contrary he seems to have agreed with 
Justice Sundar Lal held in 
Gaya Bhar v. Hmperor (1) that mere 
knowledge, on the part of the accused, 
that’ he is likely to canse annoyance 
is not suffisient, and in coming to that 
conclusion he merely followed the case of 
Queen-Empress v. Rayapadayachi (6), where 
it was held that although a man may 
know that his ast is likely to cause 
annoyance it does not necessarily follow 
that he does the aot withintent to annoy, 
And, so far, I think Mr. Justice Sundar 
Lal and the Madras High Court were 
really giving effect to the absence from this 
section (section 44!) of the words found in 
a ovgnate section, namely, section 297, where 
the knowledge that the feelings of a person 
are likely to be wounded, is one of the 
ingredients of the offence. This 


statement of his 


view is 
borne out by the decision in Emperor y. 
Lakshman Raghunath (5), to whith my 


brother Piggott has already referred. In 


that oase there was a diatinot prohibition. 
(6) 19 M. 240;1 Weir 537; 6 Ind, Dec. (x.m.) 872, 


x 
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The accused only wanted to get at their 
judgment-debtor and trespassed upon the 
complainant’s house in -order to do it. 
Some people might be annoyed by that, 
while some ‘people might not mind it, sad 
an enemy of the judgment-debtor certainly 
would not. But in the particular oase the 
complainant forbade them to do it and it 
was held, and I agree with the desision, 
that, ia the face of his order direstly for- 
bidding them, an offence was committed 
within this section. There is a passage 
in that judgment which I adopt: “When. 
it is uncertain whether a particular result 
will follow (as in the Madras oase in 
which the accused hoped to keep his conduct 
secret), there may be no intent to cause 
that result even though it may be known 
that the result is likely. But it seems 
impossible to contend, when an act is done 
with a knowledge amounting to prastioal 
certainty ` that a result will follow, that 
it is not intended to cause that result.” 
Regard must, obviously, be had to all the 
ciroumstances of the case, It may somo- 
times happen, I suppose, in this country 
as in others, that a man who is making 
love to another man’s wife is doing it not 
merely with the tacit approval of the 
husband butas the result of a conspiracy, 
if I may use the word, between the has- 
band and the wife to enable the wife to 
get away from the husband, and find a pro- 
tector. Sach cases are not unknown. In 
such a case the man might not know 
that his visits were approved by the has- 
band and might think that he was success- 
fully carrying on a secret intrigue, the 
truth being that the husband was assisting 
the wife ail the time. I take it that no 
Court onght to find, if ai fasts were 
established, and although the man complain- 
ed against himself might have thought that 
his conduct was likely to annoy, that. 
he had any intention of annoying the hus- 
band. I agree with the view taken by 
the learned Sessions Judge of Cawnpore 
in the case which is before us, Reference 
No. 837 of 1917 [Lala v. Emperor (7) ], that 
if the accused knew that he had been 
expressly prohibited from entering tke house 
by the unole, it is legitimate to infer that 
he intended to annoy by persisting. Another 

(7) 44 Ind, Cas, 35; 16 A. L. J, 175 (Foot note); 19 
‘Or. Led, 248, 


t 
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example is that of a son in disgrace who 
persists in entering his father’s house after 
a direst prohibition. I think this feature 
of the sase in Reference No, 887 of 1917 
just marks the dividing line between the 
two oases. I entirely agree with the order 
proposed in the case before us. The facts 
must be ascertained before the final decision 
can be-arrived at. 
Conviction set aside, 


CALCUTTA HIGH COURT. 
Catminat Revision No. 687 or 1918. 
August 26, 1918. 

Present: —Mr. Justice Tennon and Mr, 
Justice Cuming. 

KAILASH CHANDRA PAL AND ANOTHER 
—Acousk>—Pstitionsrs 
versus 
EMPEROR— Opposite PARTY. 
Criminal Procedure Onde (Act V of 1898), ss. 238, 
234, 235, 2839-—Jotnder of charges —Conspiracy—Same 

transaction—Offences, whether can be tried together. 

Twenty-three persons obtained a loan from 
Government on a joint bond. Accused, who were 
asked by the Revenue Collector to collect the first 
instalment of the loan from the borrowers, made a 
misrepresentation to each borrower of the amount 
due by him and thus obtained asum of money in 
excess of that really due by the borrowers: 

Beld, thatthe misrepresentation in each case being 
the same, and the offences having all been committed 
at the same time and place, and in pursuance of the 


same conspiracy, they were all committed in the 


course of the same transaction and could be tried 
together under the provisions of sections 235 and 229, 
Criminal Procedure Code. [p. 107, col 2.] » 
Criminal revision against the desision of 
the Sessions Judge, Sylhet, dated the 10th 
June 1918, affirming that of ‘the Sub Divi- 
sional Magistrate, Sunamgunj, dated the 23rd 
April 1918, 
Babus Dasarathi Sanyal and Paresh Nath 
Shomd, for the Petitioners. 
Mr. Orr (Deputy Legal Remembraneer), 
for the Crown. 
JUDGMENT.—In this case the two 
i petitioners Koylash Chandra Paland Rash 
Behari Dhar have been convisted of cheating 
and sentenced under section 420, Indian Penal 
Code, each to undergo six months’ rigorous 
imprisonment, 


N 
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The facts found are that in February Ali Biswas v, Emperor (2), Gul~Mahomed 
1916 one Safar Ali and eleven others took Sircar v. Oheharu Mandal (3), Johan 
from Government on a joint bond asum Subarna v. King-Emperor (4) and Srish 
of Rs. 300 by way of an agricultural Ohandra Mukerjee v. Emperor (5), also 
loan. At-the same time one Sibram and: the well-known’ case of Subrahmania Ayyar 
ten others similarly borrowed a sum of v. King-Emperor (6) have been cited. But 
‘Rs. 265. In each case the bond was the five cases first mentioned have been 
repayable by two instalments, the -Ist sufficiently distinguished in the decision in 
instalment becoming due 13 years after Ram Subhag Singh v. Emperor (7) and the 
date. On the 23rd of January 1912, a saseof Subrahmania Ayyar v. King- Hn peror 
Sub-Deputy Collestor went to realize the . (6) is distinguishable because in that case 
lst instalment, He allowed the petitioners, section 235 of the Ccde was not applicable. 
who are spoken of as “village touts”, to Now there can be no question that in 
interfere in the matter. The result was the present case the charges have not been 
that while from ach borrower, including artistically drawn up, and that there 
interest for 14 years, the sum dne was appears to be a slight inaccuracy in the 
Rs. 14.3.5, the two petitioners acting in amounts set out. lt was not the case 
concert indeced the borrowers to believe that here that the two petitioners deceived 
the sum payable by each wasRs.158-Oard only the headman in each and through 
realized this sum from 22 of the 23. They him collected the aggregate sum repre- 
thus collected in the aggregate on the sented to be due. They made separate 
lst bond Rs. 170-8-0,-on the 2nd Rs. 164-5-0, representation to each and deceived each _ 


t 


and paid to the Sub Deputy Collector on as to the~sum due from him, There” 


the Ist Ra. 156-3.9,cn the 2nd Rs. 151, should, therefore, have been 22 charges 
so misappropriating in all Rs. %7-9-3, in respect of the difference (Rs. 1-5-7) in 
The fraud was discovered when on a each, case and all the 22 payers should 
later date the last of the 12 executants have been ramed and examined. But 
`ofithe lst bond, one Osman “Ali, made his as the misrepresentation was in each case 
payment separately and was necessarily the same, ard the offences were all 
required by the Revenue Officer to pay only committed at one and the same time and 
the ccrrect amount. place and in pursuance of the same conspiracy, 
` : the offences were-all committed in the course 
These facts have been established by of the same trar saction, Under the provisions 
unimpeachable evidence which both Courts of sections 235 and 239 the two petitioners 


below have believed. ‘abl ther i t of al 
~ The contention before usin this Rule then be A aana kaa ak Ka a Ba -Te 
is that the trial bas been vitiated by mis- Wa’ may “Tuarther observo- that. on the 
Joinderiofvoberaes: f facts of the;present case, in respect of 


The charges as drawn up are in these the aggregate suni or sums misappropriated 
term:: “First, that you, on or about the one or at most two charges in respect of the 
23rd of Jone, at Gobindgunj cheated said misappropriation would have sufficed. 
Safarali and ten others by dishonestly The petitioners fully onderstocd the case 
inducing them to deliver to you thesum they had to meet. It bas been established 
of Rs. 15-3-3 and thereby... against them by unimpeachable evidence. 
Secondly, that you on or about “the: 28rd of The defects in the charge have occasioned no 
Jane at Gobindgunj cheated Shib Ram and failure of justice. 
ten others by dishonestly inducing them to (2) 20 Ind. Cas, 609; 40 O. 846; 17 O. W, N. 827; 14 


deliver toyou Rs. 11,12-0.........” Cr. L. J. 449. Ba 
‘ (3) 100. W, N. 53; 3 Cr. 141, 
It is urged that charges so framed con- (4) 2 O.L, J. 618; 10 C. W. N. 5:0; 3 Or. L. J. ul. 


travene the provisions’ of sections 233 and :5) 4 Ind. Cas. 16; 180. W. N. 1067; 10 Cr. L. J. 
234 of the Criminal Procedure Code, and 469. 


in support of this csn'ention the desisions (6) 26 M. 61; 11 M. L, J. 283; 3 Bom. L. R. 540; 28 
in Tilakdhari D s v. Emperor (D), Asgar ieee: y CO. W. N. 866; 2 Weir 271; 8 Sar, P. 0. J, 


(7) 30 Ind, Cas. 465; 19 C, W. N.97% 16 Or. D. J. 
(1) 60. L. J. 757; 6 Or. L. J. 442. 641, 


, 108 
i 2 < 
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We, therefore, discharge the Rnle and 
direst that the petitioners do now surrender 


to their bail and undergo the remainder of 
their sentenses. 


Rule discharged ; 


NAG PUR JUDICIAL COMMISSIONER’ S 


COURT. , 
CRrIMINAL Revision No. 53-B or 1917. 
May 2, 1918. 


Present:—Mr. Kotwal, Offg. A. J. O. 
MUHAMMAD HASHAM—<Accussp— 
APPLICANT 

versus A 

MUHAMMAD SHAM1—COMPLAINANT— 

NON- APPLICANT. 

Criminal Procedure Code (Act V of 1898), Oh. XII, 
68. 145, 489—Proceedings under Ch, XII—Formal 
order uuder a. 146, omission os, éffect of—Revisien, 
whether lies. 

The drawing up of a formal order under snb- 
section (1) of section 145 of the Criminal Procedure 
Gode is absolutely necessary to the initiation of 
proceedings under Chapter XII of the Criminal 
Procedure Code. [p, 108, col. 2.] 

All proceedings purporting to be taken under 


that Chapter without first making such an order’ 


are without jurisdiction and are, therefore, open to 
revision under section 439 of the Code [p. 108, col, 2.] 


Revision of the order passed in Miscellaneous 
Case No. 19 of 1917 by the Sub- Divisional 
Magistrate, Amraoti, dated the 20th July 
1917. : 

Mr, M. T. Sharf, for the Applicant. 

Mr. 8. Ramdas, for the Non- Applicant. 

The Hon’ble Mr. G, P. Dick, Standing 
Counsel, for the Crown, f 

ORDER.—On the application of one 
Mubammad Shami Mr, Gruer, Sub Divisional 
Magistrate, Amraoti, issued on the 31st May 
1917 an order under section 107, Criminal 
Procedure Code, calling upon Muhammad 
Basham and Nizamuddin to appear in his 

Court and show cause why they should 
not be required to execute bonds for 
Rs: 160 and to keep the please for the 
period of one year. On 18th June 1917 
these two persons put in written statements 
and Mr. Sattar, first class Magistrate, tò 
whom the case had come by transfer, dirested 
the parties to produce evidence on llth 
July 1917, Onthat date no witnesses were 
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~ 


present and Mr, Grille, Sub Divisional 
Magistrate, to whom the oase had come by 
another transfer, granted an adjournment 
till 19th July 1917 to allow of their being 
summoned. On 19th July 1917 the parties, the 
complainant’s Pleader and nine witnesses 
were present, buf as it was late in the 
day and the complainant’s Pleader said 
that he thought he sould get the matter 
settled out of Court, the case was adjorrned 
till the next ‘day. The next day’s order- 
sheet runs thus: — 

“Present Mr. Lobo and Mr. Kane (Senior) 
opposite. No settlement. Applicant and 
non-applisant examined. Order passed 
under sestion 145, Criminal Prosedure Code.” 

The Magistrate finds in his order that 
Muhammad Shami has always been in 
possession of certain fields and houses re- 
ferred to in the order under section 107 as 
the property in respect of which a breach 
of the peace was likely to be committed. 
With regard to another field No, 474 not 
referred to in the order under section 107, 
he finds that Muhammad Hasham’s father 
Sheikh Dandra had reserved it for himself 
during his lifetime and had it noted in 
the Record of Rights that it was to go to 
Muhammad Shami on his death; consequently 
it automatically came into the possession 
of Mubammad Shamion the death of Sheikh 
Dundra. He then passed an order declaring. 
Muhammad Shami to bein possession of 
the above named fields and houses and for- 
bade Mabammad Hasham and Nizamuddin 
to disturb his possession until duly evicted 
by law. | 

Muhammad Hasham and Nizamuddin have 
applied in revision that the above order 
being without jurisdiction should be set 
aside. It has been held in Banwari Lal 
Mukerjee v. Hriday Chakravarti (1) that 
the drawing up of a formal order under 
sub-section l of section 145, Criminal Pro- 
cedure Code, is absolutely necessary to the 
initiation of proceedings under Chapter XII 
of the Oriminal Prosedure Code. All pro- 
ceedings purporting to be taken under 
that Chapter without first making such 
an order are without jurisdiction. Being 
without jurisdiction they are open to 
revision under section 439 [see Abdul _ 
Rashid v. Khandu (2), Criminal Revision 


(1) 32 0. 552, 10, L, J. 432, 2 Cr. L, J. 847 
(2) 49 Tad. Vas. 101, 
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No. 178 of 1915]. In the present case the 
Sub. Divisional Magistrate has made no such 
order. There is nothing on the ‘resord 
from which 
parties understood that the Magistrate was 
holding proceedings under section 145, and 
it must be held that the present applicants 
had no opportunity 
evidence as they would have adduced in a 
matter of which cognizance could be taken 
under that section, and have, therefore, been 
prejudiced. I set aside the order dated the 
20th June 1917. This order will also govern 
Criminal Revision No, 60-B of 1918, 

~ Order set aside, 





UPPER BURMA JUDICIAL COMMIS. 
. ~SIONER’S COURT, 
OgiminaL Revision No. 529 or 1918, 
July 9, 1918, 
Present :—Mr, Saunders, J, O. 
ae R BURKS—Appiicanr 
versus 


MAUNG HLA PH—Responpzst, 

Penal Code (Act XLV of 1860), s. 499-Defamation 
—Statement by party to judicial pr oceedings—Privilege, 
absolute. 

The English doctrine of absolute privilege does 
not obtain in the Courts in India. [p. 110, col. 2.] 

A defamatory statement made by a party toa 

_ judicial proceeding is not privileged. [p. 110, col. 2.] 

Obiter dictum.—Hven if there is a general privilege 
in respect of words uttered by a party}to a judicial 
proceeding, such privilege only refers to words 
spoken inthe ordinary course of a proceeding before 
the Court. [p. 110, col. 2.] ~ 


Revision of the order passed by the 
Sub-Divisional Magistrate, Kyaukse, 

Mr. J. O. Chatterjee, for the Applicant. 

Mr; L. Pillay, for the Respondent. 

JUDGMENT.—This is an application to 
revise thé’ order of the Sub- Divisional 
Magistrate, Kyaukse, convicting the appli- 
cant under section 500 of the Indian 
Penal Code and sentencing him to pay 
a fine of Rs. 30 or in default to suffer 
one month’s rigorous imprisonment. The 
fine has been paid; the sentence of rigo- 
rous imprisonment was of ~vourse - illegal 
and must be altered to a sentence of one 
month’s simple imprisonment. 
of the case are briefly as follows:— 

The -applicant had been engaged in 
litigation with his wife who was suing 
him for divorce. The wife was represented 


it may be inferred that the- 


of producing such - 


- that if this view be 


The fasts 


. INDIAN OASES, 109 


by an Advocate, Maung Hla Pe. During 
the course of the trial .the applicant 
appears to have stated to the Court that 
the Advocate, Maung Hla Pe, had given 
Rs. 5 to each of his (the applicant’s) two 
witnesses and instruated them to give false 
evidence or to refrain from giving evidence. 
Upon this. Maung Hla Pe lodged a 
-somplaint under section 500, Indian Penal 
Code, with the Sub- Divisional Magistrate, 
and the uttering of the words has, I think, 
been conclusively proved. 

The applicant attempted to 
they were true or were Í 
faith for his 


show that 
uttered in good 
own protestion. This the 
Magistrate has refused to believe, and 
the grounds for revision are that the 
Magistrate was wrong, and that whether 
or no the words Were true they were uttered 
by the accused in good faith for his 
protection and, therefore, came within the 
terms of Exception 9 to section 499 of the 
Indian Penal Code. It is further urged 
not accepted, the 
words were privileged. ji 

I see no reason for holding in revision 
that the Magistrate was not justified in 
concluding that the applicant was not pro- 
tected by Exception 9 to section 499. 
Of the two witnesses referred to, one 
was examined for the complainant and 
stated that he had'not been paid any money 
and had not met Maung Hila Pe before 
the suit came on for trial. The other 
Sita Ram was called by the complainant 
but was not examined by him; he was 
examined by the Court and gave evidence 
in support of the applicant’s statement, 
He, however, contradicted himself and also 
contradicted the evidence of-the two wit- 
nessess for the~defence who were called to 
prove an admission made by the frst 
witness Budu. 

The Advocate, Maung Hla Pe, had not 
only interested himself as an Advocate in 
the proseedings; the wife who was seeking 
a divorce had put up in his house, and 
there was some evidence that he was 
giving her financial support in the pro- 
secution of her suit for a divores. The 
Magistrate found that‘ the applicant was 


angry on this account and that tke 
statément was made “with the intention 
of defaming the Advocate. There seems 


to have been no reson why the applicant 
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should not have called the witness Sita 
Ram in the civil suit, since this person 
said that be had refused the money offared 
and announced his intention of giving true 
evidence, It was of course not necessary 
that the statement that Maung Hla Pe 
had bribed the witnesses should have been 
true to bring it within the 9th Exception, 
but it was necessary that the accused 
should haye believed it to be true and 
should have acted in good faith: I am 
not prepared to interfere on the ground 
that the Magistrate was wrong in his 
Snding on this point, 


The question of privilege is one of son- 
siderable difficulty. The Courts in India 
hava differed as to whether, and, if so, 
how far statements made by parties or 
witnesses in judicial proceedings. are 
privileged and the persons making: them 
‘protested. In Caloutta” and Allahabad the 
view has been taken that, a defamatory 
statement made in bad faith by an accused 
person or by a witness is punishable 
under section 499 of - the Indian 
Penal Code, see Kari Singh v.. Emperor (1) 
and Emperor v. Ganga Prasad (2). 

The Madras High Oourt has taken a 
different view and in Potaraju Venkata Reddy 
v. Emperor (3) has held that a statement made 
by an acopsed person at his trial in reply 
to a question by a Magistrate is absolute- 
ly privileged, and that beis not liable to 
be punished in respect thereof for an 
offence under section 499 of the Indian 
Penal Code, and it appears from the re- 
marks in that judgment and from previous 
‘judgments referred to therein that the 
Madras High Court has extended the same 
protestion to -witnesses, Vakils and others, 
The Bombay High Oourt appears to have 
taken a similar view in Queen Empress v. 
Babaji (4). : 

The deéision of the question depends 
upon whether the English law or doctrine 
of absolute privilege obtains in the Courts 
in India, and whether it has the effect of 
modifying the provisions of the Indian Penal 


(1) 18 Ind. Cas, 660; 400. 483; 17.0. W. N. 297; 


14 Cr. L, J. 100, 
(2) 29 A. 685; 4 A, L. J. 605; A. W. N. (1907) 235; 


6 Cr. D. 5.197, ` i 
(3) 14 Ind. Cas, 659; 36 M. 216; (1912) M. W. N. 
76;23 M. L. J. 39;11 M. L. T. 416; 18 Or. L. J. 276, 
(4) 17 B, 127; 9 Ind. Deo, (N. s.) 83, 

\ 

\ 
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“Code. The Courts which haye held that the 
provisions of the Penal Code are not so modi- 
fied (which appear td include also the Punjab 
Chief Court) distinguish the case of Baboo 
Gunesh Dutt Singh v. Mugneeram Chowdhry (5), 
where it was held by their Lordships 
of the Privy Council that on principles 
of public policy a witness cannot be aued 
for damages in respect of defamatory 
évidence given by him in a  judioial 
proceeding, from oases where a oriminal 
prosecution is in question; whereas the 
Judges of the Madras and Bombay High 
Courts appoar to think that if a witness or 
a party is protested upon grounds of publia 
policy against a civil action for defamation 
in respect of statemants made by him, it 
is the more necessary that he should be 

4 
protested upon the same grounds from a 
criminal progesution, I think, however, 
that the distinction drawmin Kari Singh's 
case (|), quoted above, isa real distinction 
and that mach more clear and definite 
authority is required bafore it oan be held 
upon general grounds that the provisions 
of the Indian Penal Code ara not exhaustiva 
in the matters in respect of which it deslares 
the law, 

I am of opinion, therefora, following the 
quoted, 
that the statement of the applicant was not 


` privileged and that he was not protected 


from a prosecution under. the Indian Penal 
Code. Farther, it appears to me that 
there is authority in the oase cited by the 
Sub-Divisional Magistrate, Hayes v, Ohristian 
(6), for holding that even if there is a 
general privilege in respect of words 
uttered by an accused parson at his trial, 
such privilege only refers to words spoken 
in the ordinary course of a proseeding 
before the Court. The applicant was here 
defended by an Advocate; it does not appear 
from the record that what he said was 
in answer to the Judge; on the contrary it 
appears to have been a statement volunteer- 
ed by him and was in the nature of an 
interference in the proceedings which was 
entirely unjustifiable. 

The application must, therefore, be dis- 
missed. 2 

1 Application dismissed, 

(6) 11 B. L. R. (P. 0.) 321; 17 W. B. 283, 

(6) 15 M. 414, 2M. L.J. 142; 1 Weir 688; 6 Ind, 
Deo, (N. 8.) 841. 
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ALLAHABAD HIGH COURT. 

Criminan MISOELLAKEOCS No, 192 or 1918, 

~ Ostober 26, 1918. 
Present:—Mr. Justice Tadball, 
` RAM SARUP—Apptioant 

versus 
EMPEROR—Oprpgsira Panty. 

Criminal Procedure Code (Act V of 1898), ss. 344, 
526—Sessions trial, adjournment of, legality of— 
Procedure—Transfer of case, grounds for. 

Ordinarily a‘Sessions trial once begun should be 
continued de die in diem until it is finished. No such 
case should be „adjourned for hearing. except for 
very good reasons. ([p. 112, col. 1.] 

When a gingla day was fixed for. a Sessions trial 
and it was obvious that owing to the large number 
of witnesses to be examined the trial could not be 
completed on that day: 

Held, (1) that under these circumstances the Ses- 
sions Judge should have postponed the trial to some 
subsoquent date when it could be continued de die in 
diem; [p. 112, col. 1.] 

(2) that the refusal of the Sessions Judge to 
postpone the trial was a ground for transferring the 
case to some other Court. [p. 112, col. 2.] 


Application ‘under section 526 of the 
Code of Criminal Procedure for transfer 
“of a case pending in the Court of the 
Sessions Judge, Farrukhabhd. 

Mr. G. P. Boy (with him Mr, 
Ohandra Mukerji), for the Applicant. 

Mr. A.E. Ryves (Government Advocate), 
for the Orown. 

JUDGMENT,.—This 
for the transfer .of the case of King- 
Emperor v. Ram- Sarup pending in the 
Court of the Sessions Judge of Farrukhabad 

sto some other Court either in that district 
or any other district. The ground on 
which the application is pressed is based on 
the fasts to be found stated in paragraph 
9 of the affidavit filed with the application. 
It is an allegation tothe effect that in 
the week between the 9th and the 14t 
of September last the Presiding Judge 
adopted a practice in regard 
disposal of his work which made it very 
difficult, if not impossible, for an accused 
person to properly defend himself. The 
allegations are that the Sessions Judge 
fixed only one day for each Sessions case, 
whatever the number of witnesses to be heard; 
that he commenced very early in the morn- 
ing, sat through the day and continued the 
case till late in the evening; with the result 
that the Counsel engaged on both sides were 
reduced more or less to a state of exhaustion 


` 


Satya 


is an application 


+ 
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‘ galled for hearing at about 11-15 


‘duty by their client and 


to the 
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and were unable to do justice to their oases 
The case “which is LOW in question was 
AM, 
There were twelve witnesses for the pro- 
secution and twenty-seven for the defence. 
The date was the 13th of September, for 
the I4th of September was fixed another 
heavy case. It was, therefore, clearly im- 
possible for the present case to have been 
tried and completed on the 13th of Sep- 
tember. An application was then made to 
tte Ccuré on the same day when the case 
was called, asking for an adjournment 
in order toenable the accused to apply 
to this Court for transfer of the case,” The 
grourds onwhich the application was in- 
tended to be made were also set forth at 
the request of the Judge below in the 
application fcr adjournment. Two grounds 
wére mentioned therein, one of which 
requires no consideration at the present 
moment as itis admitted thatit was stated 
in ‘error. The second ground was as 
follows:—'Moreover only one day has been 
fixed for this case in which twelve wit- 
nesses have been snmmored for the prosesu- 
tion and a large number (I believe over twenty- 
five) forthe defence. The case can begin 
sometime about 21-15 A.M. and the witnesses 
for the prosecution can be finished late in 
the afternoon about 4 or 5 p.m. If the 
Court sits after that hour and takes the 
evidence for the defence, the lawyers en- 
gaged would be too tired to do their 
his interests 
would suffer if the evidence is prolonged 
late inthe evening.’ There i3 anorder 
below this granting the application for 
adjournment and zing the 9th of October 
with a note on this ground. In regard 
to the second ground the order runs as 
follows:—"A further reason given is that 
the oase would begin about 11-15 a.m, 
and the Vakil thinks there would not be 
time forall the witnesses to be heard to- 
day. In that ease an application for 
adjournment could have been made at the 
end of the day but no such application 
or request has been made. There was 
time between the 20th of August and 
to-day to move the Hon’ble High Conrt 
to transfer the case, but no steps have 
been’ taken till to-day.” The learned 
Sessions Judge in answer to this applica- 
tion has submitted~a note in which he has 


~ 
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given his reason for fixing the 13th of 
September for the hearing of this’ case. 
He says: "It seemed best to fix the 13th 
of September for this cass and if that 
date ‘proved insufficient, to give further 
dates for hearingon 9th October and sub- 
sequent dates.” Admittedly the 13th of 
September was the only vacant date on 
his list. It seems equally clear that one 
day was ar utterly’ insufficient allowance 
of time for the trial of this case. Ordi- 
narily a Sessions trial once begun should 
be continued de die in diem until it is 
finished. No such case should be adjourn- 
- ed for hearing except for very good reasons. 
It necessitates a further attendance on the 
part of both tbe witnesses and the asses- 
. sors (whose memory of the evidence is 
bound to failin sonsequence), and it has 
repeatedly been laid down by this Court 
that when once a sase has begun, even 
in oivil litigation, ` it should, if possible, be 
heard de die in diem, The learned Judge’s 
fixing of the 13th of September for the 
trial of this dase was obviously in” 
advisable. He refers to an application which 
had been made for the transfer of the 
criminal case fixed for the 14th of Septem- 
ber. He remarks that it appeared likely 
that the 14th of September would also be 
free. On this he obviously could not count, 
for in the result the case fixedfor the 
14th of September was not transferred, 
In paragraph C of his note the Sessions 
Judge remarke: — The learned Vakil for 
the applicant was informed, when the 
caso was called on in the morning of the 
1sth of September, that if more time was 
required for the case it would be heard 
on further dates beginning from the 9th 
October.” This may have been so, but 
the practice in adjourning such a oase- ig 
obviously an improper one, as I have al- 
ready pointed ont above. The learned 
Judge further remarks that the learned 
Vakil intimated that he “did not want to 
do any work during the vacation, which 
remark- appears to have been based upon 
something said not by the learned Vakil 
but by another gentleman in Court. The 
Jatter part of this clause ends with a 
surmise thatthe learned Vakil was not 
prepared inthe case and was ‘not pre: 
paredto go on with it. This appears to 
be pure surmise and without any basis 


/ 
7 


INDIAN OASES, 


[1919 


whatsoever and seems to have arisen out 
of remarks which passed between ths Bench 
and the Bar on the day -in question. 
In regard to the allegation made in para- 


‘graph 9 of the affidavit, the Judge has 


merely remarked that this allegation dealt 
with the trial of other cases in the pre- 
vious four days and had nothing to do 
with the present case and that- he is 
prepared to furnish an explanation 
called upon., This is rather avoiding the 
point which has been raised in the affi- 
dayit, and that point is that the 


if*, 


practice 


of the Court for the four preseding days had - 
been such as to show to the aconsed and hbis’ 


learned Vakil that it would be practically 
impossible on the 13th of September to place 
the accused’s oase properly before the Court, 
If the learned Sessions Judge would only 
think, he would see that it was obviously 
impossible for Counsel engaged in the case 
to work from early morning till late in the 
evening. The hours during which his Court 
should be open have been laid down by 
this Court, and it is only in exceptional 
cases and for exceptional reasons that any 
deviation should be made. from the rale. 
The actions of the Judge, in my opinion, 
has been decidedly inadvisable and in a 
certain sense improper. The 13th of Sep- 
tember ought never to have been fixed 
for the trial of this case. It obviously 
could not be tried on that date and if he 


had been well advised the Judge would,. 


‘on the 13th of September without any 
further question, have adjourned the case 
straight away as it was impossible for 
him to finish~it. The Judge’s vacation was 
to begiri on the 15th of September, Satar- 
day the 14th of September being the last 
working day. It is obviously unfair to 
the public as well as to the Bar to adopt 
the procedure which the learned Judge 
did adopt on this occasion and the accused 
wag justified in putting in his protest. In 
the circumstances, therefore, and in view 
of the friction which has arisen in the 
matter, I think. it advisable to transfer 
this case and I hereby direct that it be 
transferred to the Court of the Assistant 
Sessions Judge of Farrukhabad, for 
trial. i 
Oase transferred. 


. 
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ALLAHABAD HIGH COURT. 
Frest Appeat FROM Oxper No. 64 or 1918, 
August 1, 1918, 

“Pesan —Sir Henry Richards, Kr., 
Chief Justice, and Mr, Justice Tudball. 
DILDAR HUSAIN AND anotseER—Derenp- 
ANT3— APPELLANTS 
UETEUS 
SHEO NARAIN AND anotaeR—PLAINTIFFS — 

: RESPONDENTS, 
Civil Procedure Code (Act V of 19084, O. XXT, r. 57 
-— Execution of decree -Application dismissed -Attach- 
ment, whether subsists—‘Decree-holder’s default,” 
meaning of. 

. [n execution of a simple money decree a whole 
house was sold by mistake instead of a portion 
thereof. On the mistake being discovered the Court 
made the following order: “The sale is set aside. The 
application for execution is struck off. The attach- 
ment will remain.” Subsequently the judgment- 
debtor sold his share in the house to the plaintiff: 

Held, that on the sale being set aside the execution 


application was dismissed for the decree-holder’s- 


default in carrying on proceedings, so that Order KAT, 
rule 57, of the Civil Procedure Code, applied’ to the 
case and.in spite of the Court’s order that the attach- 
ment should continue it ceased to subsist, and that, 
therefore, the purchase by the plaintif was not 
invalid. [p. 118, col. 2; p. 114, col. 2] 

Per Richards, c. J —The expression “decree-holder’s 
default” in rale £7 of Order XXT of the Civil Procedure 
- Code means a failure to do what the decree-holder 

is bound to do, that is, to go on with his application 

and have the property sold. [p. 114, col. J. 


_ First appealfrom an order of the District 
Judge, Cawnpore. 

Mr. Kailas Nath Katju, for the Appel- 
lants. 


Mr. N. O0. Vaish, for the Respondents, 


JUDGMENT. si 

Rıcgaros, C. J.—This appeal arises under 
the following circumstances. Certain property 
was attached in execution of a simple money 
. decreas as far back as the year 1914, 
Various objections were raised. The pro- 
perty, whioh consisted of a house, had been 
sold and purchased by an austion- purchaser. 
It turned out that the whole house should 
haye not been sold. The anstion-purchaser 
naturally complained that he had bid for a 
whole house and not a part of a house, 
and in the end an order was made by the 
Court executing the decree to the following 
effect: “The sale is set aside. The ap- 
plication for execution is strusk off. The 
attachment will remain.” Further applica- 
tions were made for execution of the desres, 
but no application was made in respect of 
the property now in dispute whish conaists of 
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a part of the house to whioh we have already 
referred. Eventually in the year 1916 a 
further application in execution was made and 
it was asked that (the saleable?) portion of 
An objection was 
raised on behalf of therespondent, Sheo Narain, 
that hehad purchased (that?) portion of the 
house in the year 1916. The deoree-holder re- 
plied that the attachment was still subsisting 
and that, therefore, the judgment-debtor could 
convey no title to Sheo Narain as against the 
decrec-holder. This sontention met with the 
approval of the Court of first instance. In 
appeal the learned District Judge beld that 
no attachment as against this property was 
subsisting in the year 1915 when the sale 
was made. He, therefore, remanded the case 
in order that the Court below might try 
whether or not the sale was a bona fide 
sale to Sheo Narain, and other issues. The 
present appeal is against the order of remand, 
and it has been strenuously urged that tha 
attachment still eubsisted in 1916 by virtua 
of the order that was made in the year 
1914; to which we have already referred. 
I think the view taken by the lower Ap- 
pellate Court was correct. Rule 57 of 
Order XXI of the Code of Civil Procedure 
is .as follows:— 

“Where any property has been attached 
in execution of a decree but by reason of the 
decree-holder’s default the Court is unable 
to proceed further with the application for 
execution, it shall either dismiss the applica- 
tion or for any sufficient reason adjourn 
the proceedings toa future date. Upon the 
dismissal of such application the attachment 
shall cease.” 

In my opinion the order of the Court 
below amounted to a dismissal of the ap. 
plication for execution. It, certainly, was 
not an adjournment. It, therefore, seems to 
me to follow that if the application can 
be said to have been dismissed by reason 
of the “deoree-holder’s default,” the attach. 
ment ceased upon the dismissal of the ap- 
plisation. ` It is contended that there was no 
“default” on the part of the decree-holder, 
In the preaent case it seems to me that 
there clearly was a default. The decree. 
holder, owing to the confusion as to the 
property -and the sale, was unable to proceed 
with that application and was determined 
to makas a fresh applisation for execution 
in raspea5 of thia property, if so advised, 
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and/ which fresh application he eventually 
made. It was contended that the “default 
of the’ deeres-holder” means only those 
cases in which the decree-holder fails to put 
in an application or fails to deposit fees or 
some such matter, andin support of this 
‘contention the following cases have been 
quoted, Karatur: Satyanarayana vy. Gopisetic 
‘Narayanaswamt (1) and Valiukath Puthiah v. 
Manaknal Parameswaran (2). Isee no reason 
why this restricted meaning should he 
given to the ‘words in the rule. Previous 
40 the passing of the present Code of Civil 
Procedure, there was .considerable conflict 
as to the effect of “striking off,’ or in 
other words, dismissing an application for 
execution lb was to put an end to this 
conflict that an alteration was made by the 
present Code, The exact point arore in the 
case of Namuna Bibi v. Roshun Meah (3), in 
which case I think it was rightly decided 
that the words in the rule were not res- 
tricted to. default of appearance or matters 
of that description. It really means a failare 
to do what the decree-holder was bound to 
do, that is,to go on with his application 
and have the property sold. I am sap- 
ported in this view I think by the pro- 
vision in the rule itself that in a fitting 
case the application for execution can be 
adjourned, in which case of course the at- 
tachment could be maintained. I would 
dismiss the appeal. 


Tuppat, J.—I fully agree. I think a little 
more stress should be placed upon the actual 
facts of this case. The whole house was 
sold by mistake instead of only a share 
therein on the 24th October 1914. The 
sale was set aside at the request of all thé 
parties concerned, This decree had been 
originally passed in the Court of Small 
Causes at Lucknow, and it had been trans- 
ferred for execution to the Court of the 
Munsif in Cawnpore. When the sale was 
set aside the Munsif called npon the decree- 
holder to proceed with his application. In 
reply to this on the 10th of December 
1914 the decree-holder said, let the exe- 
oution case be dismissed but the attachment 
be maintained. 1 will put in another ap- 


(1) 38 Ind. Cas. 300; 21 M. L. T. 88;5 L. W. 204. < 

(2) 86 Ind. Cas, 240; 3 L.W, 601. 

(3) 9 Ind, Cas, 858; 38 C. 482,15 C. W. N. 428; 18 
©. L. J, 621. 
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plication afterwards so that ‘there will be 
no legal difficulty.’ The Court thereupon 
passed the order as asked by the deoree- 
holder, “the execution case is struck off, 
the attachment majntained and the costs 
will be borne by the judgment-debtor.” 
After this‘ the Munsif returned - the desree 
as unexecuted tothe Lucknow Court: . The 
decree holder again applied to the Lucknow 
Court ‘to transfer the decree for further 
execution, A fresh certificate was sent, On 
the 21st of January 1916 a fresh appli- 
cation for execution was made -for the 
attachment of a sum of Rs. 250 belonging 
to the judgment-debtor in ‘the hands of a 
Pleader. The case was transferred to the 
Small Cause Court, the sum was realised 
and the application for execution was struck 
off ‘on the 8th of March. On the 14th of 
March another. fresh application for execn- - 
tion was made for attachment and sale of 
certain moveable property. The decree was 
further partially” satisfied and that applica- 
tion for execution was struck off on the 3lat 
of April 1916. Again the papers were 
returned to the Lucknow Court. Then the 
property now in dispute was sold by the 
jadgment-debtor to. the present respondent, 
The decree-holder then applied for fresh 
execution of his decree and he asked to have 
the share in this house sold. To my 
mind it is clear,-and beyond all doubt, 
that the desree-holder in December 1914 
did not wish to proseed further with hig 
then pending application for execution, and 
it was in fact dismissed by reason of this 
default in carrying on proceedings, ‘To 
my mind Order XXI, rule 57, clearly, and 
distinctly applies to the present case. The 
fact that the Court in dismissing the ap- 
plication said the attachment should continue 
makes no difference. The law distinctly 

says that in these circumstances the Attach. ` 
ment shall cease. The decision in Agiz 
Buz v, Kaniz Fatima Bibi (4), a desision 
to which I myself was a party, is placed 
before me in support of the present appeal, 
It clearly does not apply, nor is there any 
discussion in my judgment of th® meaning 
of the word “default.” What is said in 
that judgment cannot be divorced from the 
facts of that case. In that cage there had been 
a wrong order passed by the High Court 


(A) 15 Ind, Cas, 49; 84 A. 490; 10 A, L. J, 48, 
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dismissing an application for execution. 
That order was subsequently set aside on 
review, with the result that the application 
for execution was never dismissed at all. 
The rnling has no application to the circume 
stances of the present case. 

By rar Coort..—The order of the Conrt is 
that the appeal be dismissed with costs. 


Appeal dismissed, 





PATNA HIGH COURT. ` -7 
First Civit Aperit No, 211 or 1918. 
December 13, 1918. 
Present:—-Mr. Justice Roe. 
IGOBIND DUBE—Aveetuant 
versus 


PARMESHWAR DUBE— RESPONDENT. 

Court Fees (Act VII of 1870), s. 7 G) (iv), Sch I, 
Art. 17 (vi)—Partition suit—Accounts, prayer for— 
Buit for recovery of money or immoveable property— 
Court-fee payable, 

If a suit is a plain suit for partition, the Court- 
fee payable thereon is Rs. 10. Ifit is in essence 
a suit to obtain a decree for money or a decree for 
immoveable property, then an ad valorem Court- 
feo must be paid. 


FAOTS.—The plaintiff brought a suit for 
partition of a joint family property and paid 
a Court-fee of Rs, 10. In the plaint the 
plaintiff also asked that accounts of the 
family business transactions should he 
taken from 1252F. The case was taken 
up in appeal to the Calentta High Court, 
Theic Lordships of the Calontta High 
Court, while disposing of the case, had 
some hesitation in deciding whether or 
not it was permissible in partition pro- 
ceedings to carry back the accounts 
beyond the existing state of thinga bat 
eventually concluded thus: “The result of 
these authorities, I think, is that in an 
ordinary suit for partition in the absence 
of fraud or other improper conduct, the 
only account the Karta is liable for is as 
to the existing state of the property 
divisible.” The Hon’ble Judges, therefore, 
granted a preliminary decree and ordered 
an ascount of the existing abate of joint 
property to bel taken. Oa this basis 
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partition took place and a final decree 
was prepared. Against ths final desrea 
this appeal was preferred to the High 
Court and the appellant stamped the appeal 
with a Court fee of Rs. 10 only. The 
Stamp Reporter objected to the Court fee 
on the ground that the suit must be 
treated as one for accounts, inasmuch as 
the plaintiff had asked also for an account 
of the family business transactions since 
1252F. The Taxing Officer disagreed with 
the Stamp Reporter and referred the matter 
to the Taxing Judge. 


ORDER.—I adhere to my former 
opinion that each of these suits must 
be looked at on its merits and if 


indeed it is a plain suit for partition, the 
Conrt-fee thereon ia Re, 10. If it is in 
essence a suit to obtain a decree for money 
or a decrée for immoveable property, then 
an ad ralorem Court-fee must be paid. 
There is no doubt, and it is conceded by 
the learned Vakil for the appellant, that 
at the outset the auit before us was a 
suit to resnver moveable property, but that 
form has been removed by the High Court 
by its judgment in the case when it first 
came bafore it. The preliminary decree 
now made is a plain preliminary deoree 
for partition sush as was contemplated in 
Sreemuity Soorjeemon2y Dossee v. Danobundoo 
Mullick (1). Being now merely a partition 
suit a Court- fee of Rs. 10 is sufficient. 
Order accordingly, 


(1) OM. ILA. 123; 1 Sar. P. O. J. 887; 4 W. R. P. O. 
114;19 E. R. 688. 





OUDH JUDICIAL OOMMISSIONER'S 
COURT. 
Seconp Civiu ApPPraAL No, 189 or 1918, 
Jaly 31, 1918, 
Present: :—Mr. Lindsay, 1. O., and Mr. Stuart, 
A.J. O, 
_WEHARBAN SINGH AND OTHERS —- 
6 PLAINTIFFS — APPALLANTS 
Versus 
RAGHUNATH SINGH—Deresoanr— 


RESPONDENT, 
Construction of documzn—Deeds, subsequent, executed 
by movtgujors in favour of mortgagee—Money on subses 
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quent decds to be paid at redemption of mortgage— 
Redemption not to be allowed until debt on subsequent 
deeds discharged—Debts on subsequent deeds, when 
could be recovered—-Limitation—Defence—Ancestral 
property—Burden of proof—Hvidence, fresh, whether 
admissible in,appeal—Appellate Court, duty of. 

Where the mortgagors executed subsequent deeds 
in favour of the mortgagee, under the terms of which 
it was agreed that— 

1, (a) the debt due on those deeds should be paid 
at the time of the redemption of the mortgage, or 

1b) if the debt due on those deeds was not repaid 
within a certain time fixed by the deeds the mort- 
gagors should repay it at the time of the redemption 
of the mortgage; and 

2, redemption should not be allowed until the said 

~debt was discharged: 

Held, that the amount due under the said deeds 
could not be recovered either atany time after their 
execution or even at the time when redemption of 
the mortgage first became possible, but only at the 
time when the mortgagors or their successors-in- 
interest came to redeem the mortgage.[p. 117, col. 1.] 

There can be no limitation against a defence. (p. 
117, col- 3.] 

The burden of proving that a property is the 
ancestral property of certain persons lies on the party 
who sets up such an allegation. [p 1:7, col. 24 

Where a point is sufficiently covered by the issues 
framed by the Courfof first instance and it appears 
that the parties had every opportunity of producing 
evidence upon that point, the Appellate Court must 
refuse to admit fresh evidence when the appeal 
comes before it. [p. 117, col. 2.] 


Appeal from the decree of the District 
Judge, Hardoi, dated the 8th February 1918, 
confirming that of the Munsif, Sandila, dated 
the 17th September 1917. 

Babu JIshwart Prasad, .for the Appellants. 

The Hon’ble Mirza Sami Ullah Beg and 
Babu Bisheshwar Nath Srivastava, for the Re- 
spondent. 

JUDGMENT.—Hira Singh and Suba 
Singh were brothers, Pancham Singh, 
Rohan Singh, Bahadur Singh and Mangli 
Singh, sons of Hira Singh, and Meharban 
Singh, Kbuman Singh and Sheo Bakhsh 
Singh, sons of Suba Singb, executed on 
the 5th of May 1871 a deed of mortgage 
in favour of Dambar Singh. Under the 
terms of this deed a share of 4 biswa 
19 brswansis with an area of 248 bighas was 
mortgaged with possession for Rs, 2,000, 

-it was stipulated that the mortgagors 
should not be permitted to redeem the 
mortgaged property until a period of 
20 years had elapsed from the date 
of the mortgage. Possession of the property 
was delivered to the mortgagee under 
the terms of the deed. On the Sth 
` August 181 Meharban Singh executed a 
deed in favour of Raghunath Singh, 
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successor in-interest of Dambar Singh, and 
on the same date Sheo Bakhsh Singh and 
Khuman Singh executed a deed in favour 
of the same person. Consideration passed 
on those deeds. Under the terms of both 
if was agreed that the money due should 
be paid at the time of redemption of the 
mortgage of 1571 and that redemption should 
not be allowed untilthe debt due under 
these two bonds was discharged. On the 
18th July 1888 Meharban -Singb, Sheo 
Bakhsh Singh and Khaman Singh executed 
a deed containing similar terms in favour 
of Raghunath Singh receiving consideration. 
On the 28th June 1887 Meharban Singh, 
Sheo Bakhsh Sjngh and Khaman Singh 
executed a deed in favour of Raghunath 
Singh receiving consideration, under the 
terms of which it was agreed that if the 
money was not repaid within one year 
the executants should re-pay it at the time 


-of redemption of the mortgagy of 1871: no 


redemption to be allowed without payment 
of this-saum, On the 13th August 1889 
Meharban Singh and Khuman Singh (Sheo 
Bakhsh Singh having died in the meanwhile) 
executed & deed containing terms similar 
to the deeds of 1881 and 1883 in favour 
of Raghunath Singh receiving consideration. 
In 1891 the sons of Hira Singh redeemed 
half the mortgaged property. In 1917 
Meharban Singh, his two sons Bachcha 
Singh and Haziri Singh, and a Khatri 
of the name of Ganesh Prasad, to whom 
they have transferred a portion of their 
interests, sued to redeem the mortgage of 
187i with regard tothe remaizing moiety. 
These persons stated that they represented 


‘the three original mortgagors (one is an 


original mortgagor; Meharban Singh, 
Kauman Singh and Sheo Bakhsh Singh. 
The mortgagee set up the five deeds, to 
which reference has already been made, 
and pleaded that the amounts due under 
them should be satisfied before redemption 


tovk place. The Courts below acoeded 
to his plea. The present second appeal is 
preferred, It has been put before a 


Bench as the valuation is over Rs, 10,000. 
A single Judge has no jurisdiction to 
decide it, 9 

The learned Counsel for the appellants 
has argued on the following points. The | 
first point is that the redemption of the 
mortgage of 1871 cannot be affected by 
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the execution of the five deeds in question. 
He argues that the amount due under 
those deeds could have been recovered 
either af any time after their exeoution 
or at any rate in 189], when redemption 
of the mortgage of 1871 first became 
possible. His case is that as the holder 
could recover the money at the latest in 
1891, all his remedy is now time-barred 
and that in those circumstances it ia not 
open to him to demand that these deeds 
should be satisfied as a condition precedent 
to redeeming the mortgage. Desi&sion on 
this point must proceed mainly on the 
question of the interpretation of the terms of 
the deeds. The appellants’ case here is that 
the holder could come inat the latest in 
1891 to obtain payment of the money due 
under the deeds. We do: not, however, 
interpret the terms in the manner tbat he 
suggests. In our opinion the terms can 
only be interpreted in one way. The 
holder of the deeds could not obtain the 
money due under them until such time as 
the execntants or their suoséssors-in-interest 
came to redeem the mortgage of 1871. 
. If the holder had sued upon the deeds 
before redemption was sought, his suit 
would have been dismissed as premature. 
The circumstance that the sons of ~ Hira 
Singh redeemed a moiety of the property 
in 1891 does not affect the question, for 
we are concerned, with the sons of Suba 
Singh. The executants of the desds in 
question obtained the consideration of 
those deeds on the condition that they 
could uot be compelled to re-pay that 


consideration until the time of the re- 
demption of the mortgage, Against this 
they were put under the disadvantage 


of not being able to redeem the mortgage 
until they had satisfied the amounts due 
on those deeds. In the oase of the first, 
second, third ard fifth deeds the holder 
sould not obtain his money until the time 
of the redemption of the mortgage of 
1871. In the case of the fourth deed the 
executants had pledged themselves to 
re-pay the money within a year, but 
even there the holder could not sue to 
obtain’ bis money until the other side came 
in to redeem the mortgage, Apart from 
these fasts, there can be no limitation against 
a defence. The appeal must fail upon this 
point, 
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Another plea was raised to the effect 


‘that Meharban Singh was incompetent to 


alienate the property in question as it 
was ancestral property and that Bachohu 
Singh and Hazari Singh, who were born 
after the time when the deed of the 
original mortgage was executed, sould 
object to the terms of the five deeds in 
question as the property alienated was 
their ancestral property. The 
Munsif held that the burden of proof was 
on the appellants to establish that the 
property was ancestral property, and we 
deside that he was right upon this 
point, The burden of proof being upon 
them to establish this proposition, it is 
clear that the evidence that they produced 
to support their contention was insufficient 
to establish it. The property was referred 
to as Maurusi property by the mort- 
gagors but that circumstance affords no 
reason for finding that the property was 
ancestral. It is merely an admission of 
the appellants which they are endeavouring 
to prove in their own favour. The 
mortgagee made no admission to that 
effect, The point was sufficiently covered 
by the issues t framed by the learned 
Munsif. The appellants had every 
opportunity of producing evidence upon 
it, and the learned District Judge rightly 
refused to admit fresh evidense when the 
appeal came before him. As the appel- 
lants have been unable to establish that 
the property was ancestral property, the 
question of legal necessity does nof arise. 
No question further arises with regard to 
consent or want of consent of Bachchu Singh 
and Hazari ` Singh to the execution of 
the five deeds. They have come into 
Court as representatives of the mortgagors 
to redeem the mortgage and they are 
bound by the restrictions created by the 


execution of the five - deeds, Those 
restrictions are enforceable. ; 
The appeal having failed upon every 


point is dismissed accordingly. ‘The 
appellants will pay their own «costs and 
those of the respondent. 


> 
2 


‘Appeal dismissed, 


learned. 


` 
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CALCUTTA HIGH COURT. 
APPEAL From AppELLATE Decree No, 2221 
oF 1916. 

June 17, 1918. 

Present:— Mr. Justice Fletcher and Mr. 

Jastice Panton. _ 

AFTABUDDIN—Derenpant No, 4— 

APPELLANT i 
versus 
PROKASH CHUNDER SOOT AND OTHERS 
— RESPONDENTS. 

Limitation Act (IX of 1808), Sch. I, Arts. 44, 144 
Transfer by manager of joint family—Suit by infant 
member to recover share—Limitation applicable. 

During the plaintiff's minority his elder brother, 
who was the manager of the joint family but 
not the guardian of the plaintiff, sold away a portion 
of the joint property to the defendant without legal 
necessity. The plaintiff, more than two years after 
attaining majority, instituted a suit to recover pos- 
session of his share of the property: 

Held, that Article 44 of the First Schedule to the 
Limitation Act did not apply to the case and that 
the limitation applicable was 12 years, as it was the 
case of an unauthorised person purporting to transfer 
property belonging to another which he had no right 
to transfer. 

Appeal against the decision of the Addi- 
tional District Judge, Tipperab, dated ‘the 
23rd June 1916, reversing that of the Munsif, 
Additional Court at Ccmilla, dated the 6th 
May 1915. 

Babos Dhirendra Lal Kasigir ard Tara- 
keswar Nath Mitter, for the Appellant. 

JUVGMENT, 

FLETCHER, J.—This is an appeal by the 
defendant No. 4 against the decision of the 
Jearned Additional District Judge of 
Comilla, dated the 28rd June 1916, re- 
versing the decision ofthe Munsif of the 
game place. 
possession of bis ‘shure of the property 
mentioned in the plaint. His case was 
that his elder brother, while he was a 
minor, had made away with the property 
without any legal necessity, The defend- 
ant No. 4 is the purchaser of the ‘property 
in anestion. The first Court dismissed 
the suit. The learned Judge of the lower 
Appellate Court has decreed it. He has 
found, first of all, that the evidence on 
the record does not establish a oase of 
legal necessity and, secondly, that the so- 
called transfer by the elder brother was 
made whén the said brother did not 
purport to act as the guardian of his 
minor brother and that it was not es- 


tablished .tbat the elder brother was, in 
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fact, the guardian, but tbat he was the 
manager of a joint Hindu family and 
aparently he would not be the guardian 
necessarily of the other so-parceners, It 
is said that -the suit is barred by limi- 
tation because the property was sold by 
the elder brother in March 1903, the 
plaintiff -obtained majority in February 
1912 and the suit was not brought 
until the 5th April 1914. I do not think 
this is a case to which Article 44 of the 
First Schedule to the Indian Limitation 
Act applies. This is not a case of an 
unauthorized document executed by an 
authorised person. It is a case of an 
unauthorised person altogether purporting 
to transfer a property belonging to the 
plaintiff whioh he had no right to trans- 
fer. The ordinary period of limitation in 
a suit like this is twelve years and, in 
that view, the conclusion arrived at by 
the learned Judge of the lower Appellate 
Court is right. The present appeal, there- 
fore, fails and is dismissed. No one 
appearing for the respondent, we make 
no order as to costs, 
Panton, J.—I agree. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SECOND Urvit ArrsaL No. 139 or 1916. 

November 11, 1918. 
Present:—Mr, Justice Piggott and Mr. 
Justice Walsh. 

BALJIT AND OTHERS — PLAINTIFES— 

APPELLANTS 
Lersus 
MAHIPAT ann orages— DEFENDANTS — 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), 5. 167—Jurisdiction 
of Civil and Revenue Courts—Ejeciment, suit for, im 
Revenue Cowrt-—Subsequent suit in . Civil Court, 
maintainability of. 

Plaintiffs brought a suit for ejectment against 
the defendants in the Revenue Court on the ground 
that the latter were their sub-tenants. The de- 
fendants alleged that they were joint tenants of 
the holding along with the plaintiffs. The Revenue 
Courts upheld the plea of the defendants and 
dismissed the suit. Plaintiffs then brought a suit 
in the Civil Court to eject the defendants as tres, 
passers; 


N 
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Held, that the suit was barred by tho provisions 
of section 167 of the Agra Tenancy Act. [p. 119, 
ool. 2.) n 


Second appeal from a desres of the 
Officiating District Judge, Farrukhabad. 


Dr. Surendro Nath Sen, for the Appellants. 
Mr, N. O. Vaish, for the Respondents. 


JUDGMENT. 


Piaeort, J.—In this suit the plaintiffs 
sought the ejectment of the defendants from 
certain land on the allegation that it form- 
ed part of an occupancy holding of which 
the plaintiffs are the tenants, while the 
defendants are in possession as trespassers. 
The oase set up was that the defendants 
had originally entered into possession as 
sub-tenants, but that,~when the plaintiffs 
took proceedings to eject them as such by 
a suit brought under the Tenancy Act 
ina Revenue Court, the defendants denied 
the plaintiffs’ title and set up a false 
claim to be in possession as joint tenants 
of the holding. It was admitted that this 
plea had prevailed in the Revenue Court, 
which dismissed the sait for ejectment: as 


‘a matter of fact. it found in favour of 


the plea of joint tenansy set up by the 
defendants. The plaintiffs in the present 
guit adhered to their claim that the defend- 
ants were originally their sub-tenants 
in respect of the land in „suit; 
claimed that the nature of the defendants’ 
possession had changed and had become 
that of trespassers, either from the date 
on which they denied the title- of the 
plaintiffs in their pleading before the 
Revenue Court, or from the date of the 
Revenue Court’s decision. 


Now it seems sufficiently obvious that 
if the defendants were originally sub“ 


tenants of this land, they did not become. 


trespassers on the date on which they 
denied the fact in their Revenue Court 
pleadings. To hold otherwise would 
involve thia consequence, that a tenant 
against whom a suit for ejestment was 
filed in a Revenue Court sould oust the 
jurisdiction of that Court by denying the 
plaintifi’s title. This suggestion is opposed 
to the entire spirit of the Tenancy Act 
and to the express provisions of sections 
56 and 199 of the same. Therefore, it 
has been laid down in a number of 


gases that ap agricultura} tenancy subject: 


INDIAN OASES. 


they - 


11g 


to the provisions off the United Provinces 
Tenancy Act (Locoal Act No. 1I of 1901) 
is not terminated merely by the lessee’s 
denial of the lessor’s title. This was the 
ratio decidendi in the case of Narain Singh 
v. Gobind Ram (1), a case precisely on 
_all fours with the present. I have 
repeatedly affirmed the same prinsiple 
myself, as for instance in Bechu Sahu v. 
Nand Ram (2) and Ali Jafar v. Phulmanté 
Koer- (3). The plaintiffs are, therefore, 
reduced to contend—- and the sixth paragraph 
of their plaint shows that this was the 
position on which they intended to rely— 
that a change in the status of the defend- 
ants was effected on the 14th of July 
1914, when the Revenue Court (erroneously) 
decided that the defendants were not sub- 
tenants of the land in suit, This raises 
“the further question, whether the plaintiffs 
are entitled to succeed upon the plea that 
the Revenue Court erroneously desided a 
question which it was thé sole Court 
competent by law to determine. It was 
not merely a matter in respect of which 
a suit under the Tenancy Act “might be” 
brought, within the meaning of the conolad- 
ing words of section 167 of the said Act, 
it was one in respect of which a suit 
had actually been brought, and had been 
determined by the sole Court competent to 
‘entertain the said suit. In my opinion 
the Civil Court cannot re-sonsider this 
question without violating the provisions 
of section 167 of the. Tenancy Act. This 
was the view taken by a Bench of this 
Court in Kishore Singh v. Bahadur Singh (4), 
Second Appeal No. 1286 of 1916 decided on 
July 2nd, 1918, in which judgment all 
previous authorities are passed in review. 

There is said to be authority to the 
“sontrary in the case of Kanhz Ram v. 
Durga Prasad (5). I think that oase is 
distinguishable on the facts; but I feel 
more concerned to note that if was 
decided ex parte, and that the contention 
repelled by the learned Judges was that 
the decision of the Revenue Court operated 
as res judicata, There was no reference 


(1) 9 Ind. Oas. 1022;8 A. L, J. 431; 33 A. 523, 


(2) 24 Ind. Cas 700; 12 A. L. J. 902. 

(3) 30 Ind. Cas, 546; 13 A. L, J. 848. 

(4) 48 Ind, Cas. 470; 16 A. L. J. 983. 

(6) 27 Ind Cas. 913, 18 A. L. J, 278, 37 A. 228, 
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mede tothe provisions of section 167 of 
the Tenancy Act. h 

I admit that the entire question of 
rival claims to a tenancy is not free from 
difficulty and perhaps requires re-considera- 
tion by the Legislature. The provisions of 
section 199 of the Tenansy Act cover all 
cases in which a plaintiff slaiming to be 
the proprietor of land brings a suit ina 
Revenue Court against a person whom he 
describes as his tenant, and is met by a 
plea of adverse proprietary title, The 
jssue thus raised must either be referred 
at once to the Civil Courte; or else it 
will be tried by the Revenue Court 
subject to such provisions as to procedure 
and right of appeal as will make the 
decision operate as res iudicata in any 
subsequent . litigation between the same 
parties. The fact that a state of things 
precisely analogous may arise where a plaint- 
iff alleging himself to be the teuant-in chief 
of a holding brings a suit in the Revenue 
Court against a defendant whom he calls 
his sub-tenant, and is met by a plea of 
adverse title to the holding, does not seem 
to have been expressly considered by the 
framers of the Tenancy Act, My own 
opinion is that they took it for granted 
that the proprietor of the holding would 
always be made a party to such a suit, 
either at the instance of one or other of 
the claimants, or by the Court of ifs own 
motion. He is always a party interested 
in the result, and he may be vitally 
interested. Nor can any deoision in a 
suit to which he was not a party finally 
sonclude the question. Whether the 
dispute between the rival claimants to a 
tenancy be fought ont ina Revenue Court 
or in a Civil Court, the decision will not 
bind the proprietor, if he was not a party 
to it. Obviously he cannot have a tenant 
whom he objects to, or whose title he 
denies, foisted upon him as the result of 
a litigation to which he was no party: 
There is the possibility of such litigation 
having been collusive; and in any case it 
is quite conceivable that there may be 
rival claimants to the holding of a 
deseased occupancy tenant, while the 
proprietor sontends that there is no heir 
entitled to succeed and that the occupancy 
rights have escheated. If the Revenue 
Courts would always make the proprietor 
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a party to such a litigation as has beén 
above suggested, it would become patent 
that the dispute as between the proprietor 
and the rival claimants to the tenancy is 
one which is absolutely reserved by section 
167 of the Tenansy Act to the. jurisdiction 
of the Revenue Courts. In a case like 
the present, the suit as brought was one, 
on the face of it, maintainable in the 
Civil Court; but when that Court had all 
the pleadings and the evidence before it, 
it could not, without contravening section 
167 of the Tenancy Act, go behind the 
decision of the Revenue Courts that the 
defendants had not entered on the land 
in suit as sub-tenants of the plaintiffs. 9 

It follows that the desision of the lower 
Appellate Court was correct. The defend- 
ants bave held the land in suit adversely 
to the plaintiffs for over forty years. The 
plaintiffs can only get over this fact by 
asserting that the defendants were their 
sub-tenants up to the date of their filing a 
certain written statement in the Revenue 
Court, or up to the decision of that Court 
in the ejectment suit. It is not a sound 
proposition of law that the defendants, if 
originally sub tenants, became trespassers 
on either of these~ dates; and the plea 
of sub-tenancy has been heard and finally 
determined by the only Court capable of 
entertaining it, 

I would dismiss this appeal with costa. 


Warsa, J.—I agree. 


By Tag Court.—The appeal is dismissed 
with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Appeal yao ORIGINAL Civiu NO. 9 
or 1917, . 
Desember 17, 1917. 
Present:—-Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir John Woodroffe, Kr. 
MURALIDHAR CHAMARIA—Puatntire 
— APPELLANT 
versus 

M. R. DALMIA— DEFENDANT — Resconnent, 
Jetters Patent (Cal.), cl. 15—Oreer refusing leaye 
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to file written statement, whether ‘judgment’—Appeal, 
whether lies—Rules and Orders of Calcutta High Court, 
Ch. XIV, 7.3. 

An order made by a Single Judge sitting on the 
Original Side of the High Court refusing an appli- 
cation of a defendant for leave to file a written state- 
ment, after tthe expiry of the time within which 
the written statement was directed: to be filed, is 
nota judgment within the meaning of clause 15 
of the Letters Patent and therefore no appeal lies 
from such an order. [p. 122, col. 1; p. 123, col. 1.) 


Appeal from an order of Mr. Jastice Greaves, 
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dated the 10th Denember 1917, réfusing an. 


application by the defendant for leave to file 
his written statement. 

Mr. 0. O. Ghose (with him Mr. 
O. Bose), for the Appellant. 

Mr. Langford James (with him Mr. B, K. 
Ghosh), for the Respondent 

JUDGMENT. 

SANDERSON, O. J.—This is an appeal from 
an order which was made by my learned 
brother Mr. Justice Greaves on the 10th of 
December this year, by which he refused 
an application by the defendant for leave to 
file his written statement. 

The material dates are as follows: The 
plaint was filed on the 14th of August 
1917: it was served on the defendant on 
the 2lst of August, and the defendant was 
required to put in his written statement 
within two weeks from the date of service, 
a0 that he should have filed his written 
statement on or about the 4th of Septem- 
ber this year. I ought to have mentioned 
that the defendant appeared on the 29th 
of August. He did not put in his written 
statement within the specified time: and on the 
26th of November the plaintiff applied for an 
“order that the defendant should be required 
to file his written statement: and on that 
date the Registrar made the following order: 
“It is ordered that the defendant do within 
one week from the date -hereof file- hia 
written statement in this suit and that 
in default thereof this suit be transferred 
from the list of defended suits to the list of 
undefended suits.” 
written Statement expired on the 3rd of 
December 1917, and by that time thede- 
fendant did not file his written statement. 
On the 10th of December, the defendant 
made the application to Mr. Justice Greaves 
to which I have already referred, and it 
was upon that application that the learned 
Judge refused leave to him to file his written 
statement, i 


8. 


The time for filirg the 


_upon the ground 
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Now, the first matter that we have to 
consider in this case is whe her there is any 
right of appeal from the order of the learned 
Judge. 

It is contended by the learned Counsel 
a the appellant, Mr. CO. O. Ghose, that 

Justice Greaves’ order is a “judgment” 
Site the meaning of olause 15 of the 
Letters Patent, and he bases his argument 
that it finally decides a 
right, which the defendanthad, of fling 
his writien statement, and after he obtained 


“that right, of appearing by Counsel at the 


D 


hearing of the suit, of calling evidence at the 
hearing of the suit, and having his case fally 
investigated. 

The result of the order of the Registrar, 
which was made on the 26th of November 
1917, is described in rule 3, Chapter XIV of 
the Rules of: the High Court, Original Side 
(page 1:9 of Mr. Heohle’s Book, 1914 
Edition). It is this: “Where a suit is 
heard ex parte against any defendant, suoh 
defendant may be allowed to cross-examine, 
in person, the plaintiff's witnesses, and to 
address the Court, but, unless the Court 
otherwise specially orders, evidence will not 
be received on his behalf, nor will he be 
allowed the assistance of Counsel or attorney.” 

Now, the definition of “judgment” in 
clause 15 of the Letters Patent has been 
referred to so often that I think one of the 
learned Judges said. that it has become 
classical, It is that which is to be found 
in the judgment of Sir Richard Couch in the 
case of Justices of the Peace for the Town of 
Calcutta v. Oriental Gas Company (1), where 
he says: “We think that ‘judgment’ in 
clause 15 means a decision which affects 
the merits of the question between the 
parties determining some right or liabili- 
ty. It may be either final or preliminary 
or interlocutory, the difference between them 
being that a final judgment determines 
the whole cause or suit, and a preliminary 
or interlocutory judgment determines only a 
part of.it, leaving other matters to be deter- 
mined,” 

Now, the question is whether, having 
regard to that definition (which, it is true, 
has been said to be not exhaustive), the 
order which was made in the oase would 
some within the meaning of the word 


(1) 8 B. L. R, 488 at p. 452, 17 W. R, 364, 
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“indgment.” Does this order affect the 
merits of the question batween the parties 
by determining some right? Ib is to be 
noticed that the right of 
to put in his written statement had gone—bhe 
ought to have putit inyon or about the 4th of 
September—but then there was an order of 
the Court allowing him further time, which 
time expired on the 3rd of December, and 
he was asking the learned Judge to revive, 
if I may use the word, the right which 
had passed away. But there isa further 
consideration which affects my mind, and 
it ia this: I fail to understand how it can 
bo said that the refusal of the learned 
Judge to allow the defendant to file his 
written statement can be said to affect 
“the merits of the question between the 
parties by determining sonie right. It has 
been pointed out during the course of the 
argument that this order of the learned 
Judge does not decide the merita of the 
question between the parties: the case has 
to be tried on the merits. Ib is true that 
it has to be tried as an undefended suit: 
but the defendant bas a right of ‘appear- 
ing in person, and cross-examining the 
witnesses called for the plaintiff. He may 
obtain leave of the Judge to appear by 
Counsel, and to call witnesses. At all events, 
the matter has to be investigated and judi- 
cially determined, and it may be that the 
plaintiff may fail in the suit? On the other 
hand, it may be that the plaintiff may 
gucaeed in the suit, and, if he succeeds in 
the suit, the defendant will have.a right 
of appeal against the decree which will be 
passed against him: and, ithas been admit- 
ted by the learned Counsel for the appel- 
lant, Mr. ©. O. Ghose, that if that should 
happen, the appellant would be entitled, at 
the hearing of the appeal from the final 


INDIAN OASES. 


the defendant ` 


decree, to chdlienge the correctness of the- 


order which my learned brother, Mr. 
Justice Greaves, made on the Ith of 
December. 


Under these circumstances, I do not think 
that the order of Mr. Justice Greaves re- 
fusing leave to the defendant to file his 
written statement is a “judgment” within 
the meaning of clause 15 of the Letters 
Patent. f 

There is only one other word which I 
wish to add. Reliance was placed upon the 
- gaso of Mathura Sundari Dassi v. Haran 


[15:9 


Chandra Shaha (2) and it was argued that 
the desision in that case covered the pre- 
sentone. I do not agree with that. I think 
that the facts in that cass were entirely 
different; and that it ‘ does not cover the 
case now under consideration. For these 
reasons I think that this appeal should be dis- 
missed with costs. 

Wooprorre, J.—There is yet no final 
decision on the merits of the case: it is 
not certain that there will be a desision 
adverse to. the defendant; for, even if the 
suit were heard ex parte, it does not 
follow that the plaintiff will get a deores. 

Nextly, the Court can give the special 
leave referred to in Chapter XIV, rule 3, 
of the Original Side Rules, if ‘the appellant 
before us appears in Court and asks the 
Judge to exercise the powers under that 
rule. It may be under those circumstances 
that the determination ofthe question which 
has baen argued before us to-day will prove 
wholly unnesessary—a circumstance which to 
my mind indisatesthat this is notan order 
against which there is a present right of 
appeal, 

Nextly, in my opinioa, the appeal from 
a decree opens out the question of the 
correctness of ‘all interlocutory orders passed 
in the suit leading up to such a decree, 
unless any principle intervenes similar to 
that indicated in section 97 of the Code of 
Civil Procedure with regard to a preliminary 
desree. In the present case, if there 
is a decree against the defendant, I am 
clearly of opinion that it will be open to 
him on an appeal from the decree to 
challenge the order which he now appeals 
from, If it be said that owing to the 
suit being heard ex parte the evidence is 
all cne way, the obvious answer seems to 
me to be that if the evidence is all one 
way ib is because he should have been 
allowed to give bis evidence, and that 


„therefore he should be entitled to question 


the validity of the order by whish the suit took 
this ex parte form. 

It may be noted that there is no appeal 
from such an order a3 that now before us 
in the case of the Mofussi]l Courts, no appeal 
having been provided by the Civil Prosedure 
Code, a cirsnmitancea which his some bear, 


(2) 84 Ind. Cas. 634; 43 Ọ. 857; £0 C. W. N. 594 
23 0. L, J. 443, 
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ing upon the question whether this is the 
kind of order against which an appeal 
should be held to be under the Letters 
Patent. If, however, if were to be held 
that it was not open to the defendant in 
an appeal from - the decree to raise the 
question of the validity of the order now 
in dispute, it would follow as regards 
cases in the Mofussil that practically a suit 
might be decided “against a party without 
any right of appeal. As, therefore, in my 
opinion, this order can be shallenged in 
any appeal from the final decree in this 
case, that is anotber reason why we should 
hold that no appeal lies. i 

I, therefore, hold that no appeal lies and 
that this appeal should be dismissed with 
costa, 

Appeal, dismissed, 


ee 


MADRAS HIGH COURT. 
Ssconp Civit ApewaL No, 912 or 1917, 
April 8, 1918. 
Prisent:—Mr. Justice Phillips and Mr. 
, Justice Krishnan. h 
MANGESHWAR NABAINA RAO— 
Darespant — A£PELLANT 
VETSUS 
S, SHIVA RAO AND OTAERS— PLAINTIFFS 


Nos. 2 To 4— RESPONDENTS. 

Mortgage, usufructuary— Lease of mortgaged property 
to mortgagor-——Covenant for payment of specified rent 
and for delivery back on default to mortgagee with 
interest on arrears of rent and future rent—Property 
charged with all sums due—Decree for rent—Redemp- 
lion after decree becume barred—Mortgagee, right of, 
to claim decretal amount—Election of remedies— Civil 
Procedure Code (Act V of 1:09), O. II, 7.2, O. XXXIV, 
T. 14, . 

A deed of usufructuary mortgage exeouted in 1663 
provided thatthe mortgagor was himself to continue 
in possession paying a certain specified rent. In 


default of such payment before the end of March of_ 
each year, the mortgagee was to take possession at . 


once and to charge rent at an amount equal to 12 
per cent interest on the mortgage money; that 12 
per cent. was to be paid on the arrears of rent, the 
mortgaged property being liable for the total 
amount. There was n further clause that, on redemp- 
“tion, the mortgagor should pay the mortgage 
money together with any arrears of rent and interest 
due. Default having been made in payment of 
yent, the mortgagee sued the mortgagor in 1871 for 
possession and arrears of rent and interest at 12 
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per cent. and for future rent and interest at the 
same rate. Possession was taken by the mortgagee 
under the decree but execution for the rent and 
interest decreed was allowed to become barred. In 
a suit for redemption by the mortgagor, the mort- 
gagee claimed to be paid the amonnt due under the 
decree and all interest. The mortgagor offered to 
pay only the principal amount: 

Held, that the mortgagee was not entitled to the 
barred decree amount. |p. 125, col. J; p. 127, col. 2.] 

Parasurama Pattar v, Venkatachalam Pattar, 21 Ind, 
Cas, 701; 25 M. L. J. 56l; (1914) M. W.N. 198 and 
Nathamuni Pillai v. Vengammal, 40 Ind. Cas, 358; 5 
L. W. 693, distinguished. 

Per Phillips, J—When a mortgagee elects to 
enforce one remedy, he cannot, after having obtained 
that relief, be allowed to abandon the relief first 
chosen and fall back upon the other, when his right 
to enforce the first has been allowed to become barred 
by limitation. [p. 125, col. 1.] 

Per Krishnan, J.— The obtaining of a personal 
decree by a mortgagee does not perse put an end 
tothe charge on the property. Thatis the English 
ule and there is no reason why the same rule should 
not be applied to India. But the enforcement of 
the charge can be made only so long as ithe claim 
under the decree is not barred by limitation. The 
claim to rent was, on the obtaining of the decree, 
taken out of the operation of the contract between 
the parties and passed into thé domain of judgment, 
It was not open afterwards to either party to ignore 
the decree and fall back on their antecedent rights 
and obligations, If the decree was satisfied or 
assigned away by the mortgagee, he conld no longer 
enforce any charge. On the same principle, if the 
decree ceased to be enforceable by limitation, the 
charge also failed. The mortgagee could not ba 
allowed to take advantage of a redemption suit to 
enforce stale and time-barred claims [p. 127, col. 1.] 


Second appeal against the decree of the 
District Court, South Kanara, in Appeal‘ 
Suit No. 301 of 1916, preferred against the 
decree of the Oourt of the District Munsif, 
Mangalore, in Original Suit No. 182 of 
1915. 

FACTS appear from the judgment. 

Mr, B. Eitarama Rv, for the Appellant.— 
Under the terms of the mortgage deed the 
charge on the property remained to the 
end. The obtainicg of the personal decree 
for rent did not put an end to the charge. 
At time of redemption, accounts are to 
be taken and the mortgagee is entitled to 
slaims which may have become barred. 

Under the language of Order XXXIV, 
rule 14, Civil Procedure Code, the claim 
for arrears of rent san be enforced apart 
from the decree. The rule recognises the 
right of a :esond suit, 

Mr. K Y. Adiga, forthe Respondents.— 
The claim for rant bessma merged in the 
decree and there can be no claim apart 
from the decreg and as the decree is not 
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capable of execution, the claim cannot again 
be enforced under the guise of a charge. 
If this is allowed, there may conceivably 
be cases where the mortgagor may have to 
pay twice over. . 

Order XXXIV, rule 14, does not apply 
to decrees that have become barred, nor 
san the general right to take accounts 
at time of redemption be extended to bar- 
red decrees. 

The case is really one of election of 
remedies. By obtaining the decree the 
mortgagee must be deemed to have aban- 
doned the charge. 

JUDGMENT. 

Paars, J.—Plaintifis sue to redeem a 
usufructuary mortgage of 1868 for Rs. 1,650. 
In the mortgage deed there is a provision 
that the mortgagor ia to take back pos- 
peasion and pay a stipulated rent. In 
default of payment of this rent, the mort- 
gagee was to recover possession and the 
mortgagor was to pay a sum equivalent 
to 12 per sent on Rs. 1,650 as rent from 
the date of the mortgage-deed until the 
mortgagee got back possession. The mort- 
gagor failed to pay rent as stipulated and 
the mortgagee obtained a decree in 1873 
for possession and for Rs, 200 odd claimed 
as rent and for fature rent. It does not 
appear that this decree was ever satisfied 
and the mortgagee now claims to add the 
decree amount and subsequent interest to 
his mortgage money. Under the mortgage 
deed the payment to be made by the 
mortgagor was made a charge on the pro- 
perty and there was an undertaking to 
pay it back together with the mortgage 
amount, The question for consideration is, 
whether the mortgagee is entitled to demand 
the decree amount of 1873 together with 
subsequent interest before redemption. It 
is contended for respondent that the amount 
due became merged in the decree, and that 
as the decree has now become barred the 
amount cannot now be claimed. It would 
appear that under American Law the re- 
spondent’s contention is correct (vide Jones 
on Mortgages, section 936), but the position 
is not so clear either in English or Indian 
Law, for it would appear from a passage 
in 21 Halsbury 325 that the original 
charge would still remain unless the decree 
became aatisfied, and it is questionabla 
whether a decree that has become barred 
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by limitation is on the same footing asa ` 
decree that has been satisfied. It cannot 
be disputed that a mortgagee is entitled, 
when accounts are settled at the time of 
redemption, to put forward claims, for the 
recovery of which a suit would be barred, ` 
and it is. unnecessary to ite authority 
for this proposition, but whether an amount 
for which the mortgagee has obtained a 
decree, the execution of which is barred 
by limitation, can be treated on the same 
footing as a barred debt is questionable, 
In Hewanchal Singh v. Jawahir Singh (1) 
it was held that when a deeree had been 
obtained for interest due on a mortgage 
the tender of the principal amount alone 
would not be a proper tender of principal 
and interest, but the question of whether 
the mortgagee conld demand the decree 
amount again was not specifically decided 
and in that case the decree was still alive. 
The judgment of the Judicial Committee 
is very brief and gives no reasons for the 
decision. In the present case we have not 
to consider whether the decree amount and 
subsequent interest can be glaimed for itis not 
claimed on the ground that the amount 
was decreed, but on the ground that the 
whole amount can be claimed under the 
mortgage deed. On looking into the deed 
it appears that the penalty that could bé 
claimed by the mortgagee on default in 
payment of rent by the mortgagor was a 
sum equivalent to 12 per cent, in- 
terest per annum on the principal amount 
and althongh it is called rent it is 
really interest on the mortgage money, and 
out of the total decree amount Rs. 198 is 
really one year’s interest on the mortgage 
money. To allow a claim for this amount 
with subsequent interest from 1873 to date 
of redempticn would be to allow compound 
interest for which no provision is made in 
the mortgage deed. No doubt the dead 
provides for interest on arrears of rent, 
but the decree does not really provide for 
arrears cf rent, and althoughit does not 
enforse the stipulation that interest shall 
be payable from the date of the deed, 
but only from date of default, it is impossible 
to go into that question now and we can 
only assume that only one year’s interest 
was due at the date of decree. This 


(1) 16 O. £07; Rafique & Jackson's P, O. No. 107; 
8 Ind. Deg. (x, 8.) 202 (P.O), 
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amount without subsequent interest can 
alone be claimed. The balance of Rs. 5.6 0 
due under the decree is for road ogas, but 
if the Rs. 198 awarded is treated as in- 
terest the mortgagor was under no obliga- 
tion to pay road cess, which is only 
payable upon rent. In this view the ap- 
pellant mortgagee is only entitled to claim 
Rs. 198, the amount doe to him at date 
of the deoree. 

Treating this Rs, 198 as interest upon the 
principal which is made a charge upon the 
property, can it be said that the charge upon 
the’ property has become merged in the 
deoree? It is contended for appellant that 
Order XXXLYV, rule 14, of the Code of Civil 
Procedure supports the view that the claim 
oan be enforced apart from the decree, but 
that rule only provides that a decree for 
money in satisfaction of a claim under a 
mortgage is no bar to a subsequent suit for 
sale in’ enforcement of the mortgage, but it 
is no authority for saying that the decree 
amount can also be claimed in the subsequent 
suit. Itis urged then on the other side that 
to allow the decree amount to be claimed 
again ‘would be contrary to the principle of 
Order II, rule 2, for by bringing a suit for 
money the claim to makeita charge upon 
the property must be deemed to be abandon- 
ed, butin order that this argument should 
succeed, it is necessary to show thata suit 
against the property could have been brought 
when the claim was made for money alone. 
In this case ib certainly could not have 
been, and consequently the mortgagee's 
olaim is not contrary to the priuciple of Order 
ll,rule 2, It may, however, be contended 
that by obtaining a decree for money which 
could be enforced at onse the mortgagee 
abandoned the charge which he would’ only 
enforce later, and there is considerable force 
in this contention. It is the view taken in Im- 
dad Hasan Khun y. Badri Prasad (2), in which 
case Hewanchal Singh v. Jawahir Singh (1) 
was considered and 1 think it isin this case 
the correct view, for having elested to 
enforce one remedy and having obtained 
that relief, the mortgagee cannot now be 
allowed to abandon the relief first chosen and 
fall back upon the other when his right to 
enforce the first has been allowed to be 
barred by limitation. It is possible that 

(2) 20 A, 401; A. W. N. (1888) 90; 9 Ind. Des. 
“a. 8.) 617., . 
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the Allahabad view that even while the 
decree is alive the other remedy cannot be 
enforced goes too far, but itis unnecessary 
to consider that now. 

This appeal accordingly fails and is dis- 
missed with costs. 

In view of the above finding the memo. 
randum of objections relating to mesne pro- 
fits from the date of tender of the mortgage 
money must be allowed with costs. Tha 
amount which has now been found to be 
correct was tendered through Court, and 
under section 84, Transfer of Property Act, 
interest ceased from that date. Time for 
redemption extended to four months from 
this date. Mesne profits to be determined 
bofore final decree. 

Krisunan, J.—The suit from whioh thia 
second appeal arises was one for the redemp- 
tion of a mortgage by conditional sale of 
1868. The plaintiff mortgagor sought to 
redeem on payment of the mortgage money 
alone, viz, Rs. 1,659. The mortgagee 
claimed that he should be paid in addition 
a sum of Rs. 2,474.12 0, which was stated 
to be the amount of rent and interest on it 


“due to him under the decree in Original Suit 


No. 199 of 1872. The-way in whioh the 
decree came to be passed ig as follows :— 
Though the mortgage was one with pos- 
session, it was arranged in the mortgage deed 
itself that the mortgagor should himself 
continue in possessionas the mortgagee’s 
tenant paying a stipulated rent every 
year before the end of Maroh. There was a 
condition added that if the mortgagor failed 
to pay the rent on the due date in any year, 
the mortgagee was to have the right to 
take possession at once, and to charge rent 
atan amount equal to 12 per cent, interest 
on the mortgage money, which works out at 
Rs. 198 a year; this amount was much 
higher than the rent originally fixed. It 
was also arranged that 12 per cent. interest 
should be paid on the arrears of rent and 
that the mortgaged property should be liable 
for the total amount. There was a further 
clause that on redemption the mortgagor 
should pay the mortgage money together 
with any arrears of rent and interest due, 
In 1871 default was made in payment of the 
rent due and the mortgagee brought Original 
Suit No. 199 of 1872 against the mortgagor 
and obtained a decree for possession and for 
arrears of rent and interest at 12 per cent, 
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~ end for some road cess, in all fora little 
over Rs. 200 with future rent and interest 
at the same rate. -In execution of this decree 
possession was taken by the mortgagee but it 
does not appear that he has been paid the rent 
decreed. It isthat rent with interest added 
to it for the last 40 years and more that he 
now olaims to be paid before redemption. It 
is not denied that his decree was long ago 
barred by limitation. 

The first Court allowed hisclaim but the 
Appellate Court ‘disallowed it and he has 
appealed to ds to ólaim it. It was conceded 
on bis behalf that his claim was not sustain- 
able so.far as it was based on the covenant 
in the mortgage deed to pay the arrears of 
rent withthe mortgage money, in view of 
the ruling in Ramakrishna Kukkilaya v. 
Nekkar Kuppanna (3), but it was argued that 
as in the present oase tbere wasa charge 
on the property for the rent due, he could 
rely upon it and claim to be paid the amount 
of it before redemption in spite of his 
having obtained a decree for it and in 
spite of that decree having become barred 
by limitation. That there is a charge 
created by the language of the document 
must be admitted, and in this particular 
there is a difference between the present 
ease and the one in Ramakrishna Kukkilaya 
v. Nekkar Kuppanna (3). But I do not 
think that makes any real difference in 
the result. 

I am inslined to agree with appellant’s 
argument that the obtaining of a personal 
decree doss not per se put an end to the 
charge on the property. That that is the 
English rule, is clear from the statement 
of the law in Halsbury’s Laws of England, 
Volume X XI, sestion 579, and from the sases 
sited there in support of it: Lloyd v. Mason (4) 
and O’Brien v. Lewis (5), There is no reason 
why the same rule should not be applied in 
India, In fact Order XXXLY, rule 14, of 
the Code of Civil Prosedure recognises the 
principle and gives the right to bring a 
second suit to enforce the security. It seems 
to me also that their Lordships of the Privy 
Counsil adopted this rule in the case in 

(3) 43 Ind, Cas, 286; 33 M. L. J. 681; 6 L. W. 621; 
22 M, L. T. 422, (1918) M. W. N. 75. 

(4) (1845; 4 Hare 132; 14 L. J. Ch, 257; 9 Jur. 772; 
67 A. R. 590. 

, ` (5) (1863) 3 De G.J. & 9. 606; 32 L. J. Ch. 665; 8 

L. T. 683; 9 Jur, (N. 8.) 764; 2 N, R. 636; 1L W. R., 973; 
40E. R. 772; 143 R. R. 181. 
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Hewanchal Singh v. Jawahir Singh (1), though 
the matter is mot free from doubt as their 
judgment is very brief. It may, however, be 
remarked that they make no difference bat- 
ween interest for the first year for which a 
decree had been obtained even before payment 
into Court and that for the second year It 
is no doubt possible to take their ruling to 
refer to interest for the second year, as has 
been done by the Allahabad High. Oourb in 
Imdad Hasan Khan v. Badri Prasad (2), But I 
think having refarance to the fasts of the case 
as appear from the report and the argument 
before the Privy Counsil, the learned Judges 
of the Allahabad Court have taken too 
narrow a view of the effest of that deaision: 
On the authority of the same Allahabad 
case, the respondent has contended that the 
obtaining of a decree by itself put an end to 
the mortgagee’s right to rely upon tbe charge. 
It is not clear from the report whether the 
desres which the mortgagee had obtained 
there for Government revenue paid by him. 
was a subsisting one at the date of the suit 
for redemption or no‘, and also whether it 
had not been assigned away. Ifit was sub- 
sisting and unassigned, L am, with all respect 
to the learned Jadges, inclined to think that 
their ruling on the point has gone too far, 
They treat the case as one of election of 
remedies and hold that having elected to sue 
on the personal covenant the mortgagee could 
not rely on his right under section 72 of the 
Transfer of Property Act. I do not think the 
principle of election was properly applied, as 
in the second suit the mortgagee was only 
a defendant and was not seeking any remedy 
himeelf but was only setting up a condition 
for granting to the mortgagor the right of 
redemption sought to be enforced by him, To 
apply the principle of election in such a 
case seems to me to ba in effect equivalent 
to extending the ssopa of Order II, rale 2, 
of the Code of Civil Procedure or of sestion 
43 of the old Code, which was then in forse, 
to defences, which is unwarranted. The 
argument that, if the mortgagee is allowed 
to rely on his security for the amounts for 
which he has obtained decreas, the mortgagor 
may be compelled to pay the same amount 
twice over in cases where those decrees are 
assigned to third parties, does nob seem to 
me to ba of any force, as the sesurity is 
attached to the decrees and an assignment of 
the decree oan no longer be availed of by the 
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mortgagee. In faot it is exactly like the 
transfer of any other part of a mortgagee’s 
claim to third parties. As I have already 
pointed ont, it is doubtful whether too nar- 
row a view has not been taken of the effect 
of the Privy Council decision by the learned 
Judges. Furthermore, the English rule on 
the point was not brought to their notice, For 
all these reasons I think the rnling in that 
case on the point in question cannot be 
followed if the decree there was a subsisting 
“one and was not. assigned away. But even 
assuming that a mortgagee does not lose his 
charge hy_obtaining a personal decree but 
can plead it and claim to be paid the amount 
of it ina redemption suit, the appellant must 
still fail as I think that can be done only so 
long as the claim under the decree is not 
barred by limitation. : 


When the appellant obtained his decree 
for rent, his rights with regard to it were 
regulated thereafter entirely by the terms of 
that decree; the claim to it was taken oub of 
the operation of the contract between the 


parties and passed into the domain of judg.. 


ment. It was not open afterwards to either 
party, to ignore the decree and fall back on 
their antecedent rights and obligations, In 
short, the claimfor arrears of rent became 
‘merged in the decree and though the charge 
did not become extinguished, it became there- 
after attached to the desree amount so far 
as if represented the original rent. Ifthe 
decree was satisfied or assigned away by the 
mortgagee, he could no longer enforce any 
charge. I think on the same principle if the 
decree ceased to be enforceable by limitation 
the charge also failed. By the obtainingof 
the decree the claim for rent, even though it 
was originally a part of the mortgage trans- 
astion, was dissociated from the mortgage and 
became an independent elaim on the property; 
and, therefore, the principle recognised in the 
sases in Athan Kutti v. Matacdi Illoth Sutarja- 
nan (6), Kesar Kunwar v. Kashi Ram (7) and 
Ramakrishna Kukkilaya Y. Nekkar Kuppanna 
(3), that a mortgages cannot be allowed to 
take advantage of a redemption suit to en- 
forse his stale and time-barred claims un- 
connected with the mortgage under redemp- 
tion, applied to it. The cases in Parasurama 


(6) 37 Ind. Cas. 756;5 L. W. 461; 32 M, L. J. ar 
(1917) M. W. N. 9. 
(7) 30 Ind, Oas. 777; 37 A. 634; 13 A. L, J. 889. 
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Pattar v. Venkatachalam Pattar (8) and Natha- 
muni Pillai v. Vengammal (9) sited by the 
appellant referred to claims arising under 
one and the same mortgage transaction. In 
neither of them had any decree been obtained 
for a part of the mortgage claim as in the 
present case, and, therefore, the question aris- 
ing here was not considered. The principle 
stated in the last case, following the 
English cases of Hdmunds v. Waugh (10) 
and Marshfield, In re, Marshfield v. 
Hutchings (11), that the limitation of a 
mortgagee’s right to recover must not be read 
asa good plea to be urged by a mortgagor 
endeavouring to redeem, applies only to 
claims arising under the particular mortgage 
under redemption and not to those outside 
it. In the Privy Council case in Hewanchal 
Singh v. Jawuhir Singh (1) and in the two 
English cases of Lloyd v. Mason (4) and 
O’Brien v. Lewis (5), above cited, the decrees 
were alive. In factin O'Brien's case (5) Lord 
Justice Kuight Bruce adds a direction “for 
allowing against the judgment what has been 
or shall be obtained by means of the lien”, 
showing that the enforcement of the lien 
was for the purpose of paying the decree 
debt. No case has been cited by the ap- 
pellant against the view Iam taking, On the 
other hand Jones in his Treatise on Mortgages, 
section 936, states the American rule clearly 
thus: “The merger of the note in a judgment 
does not extinguish the debt and the mort- 
gage continues a lien till it is satisfied or the 
judgment is barred by the Statute of Limita- 
tion,” and cites numerous American autho- 
rities in support of it. Though this is the 
American law, it seems to me it enunsiates a 
principle which we may well accept. It 
follows then that, assuming the appellant 
could have asked at the time of redemption 
to be paid the amount of his deeree in 
Original Snit No, 199 of 1872 so far as it 
represented the rent due to him, if his decree 
had been kept alive,- his right to do so 
ceased on that decree becoming barred by 
limitation. 

The second appeal, therefore, fails and I 
agree with my learned brother that it must 

(8) 21 Ind. Cas. 701; 25 M. L. J. 561; (1914) M. 
W. N. 198. 

(9) 40 Ind. Cas. 358; 5 L, W. 593. 

(10) (1866) 1 Eq. 418; 35 L. J. Oh. 234; 12 Jur. 
(N. s.) 326; 13 L. T. 739; 14 W. R. 257. 


(11) (1887) 34 Ch. D. 721; 66 L. J. Ch. 599; 56 L, 
T. 694; 35 W., R. 491. 
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ue be dismissed: with costs, As a result, I also 


= agree that the memorandum of objections 
should. be allowed with costs and to the other 
. portions of his order. . 
MOP, 
i Appeal dismissed; 
Memo, of objections allowed, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DROKKE No, 457 oF 


19.6, 
July 18, 191£. | 
Present:—Mr. Justice Newbould and 


Mr, Justice Panton, , 
MAHOMED RENU MEAH—DEFENDANT— 
APPELLANT 
versus 
Srimatti SABIDA KHATUN AND OTHERS 


—— PLAINTIFFS —RESPONDEN'S. 

Probate and Administration Act YV of 1881), ss. 50, 
99— Probate, grant of -Suit in Civil Court for declara- 
tion that Will shall not affect plaintiff's rights as heir, 
maintainability of —Jurisdiction of Civil Court to 
question validity of Will — Probate, revocation of, grounds 

' for—Just cause-—Accounts rendered by executor, offect 
of —Trustee, liability of, to account, 

A suit for a. declaration as to the effect of the 
terms of a Will of which Probate has been granted is 
maintainable in the Civil Courts, [p. 128, col. 2.2 

It is for the Probate Court to determine whether 
a, Will has been duly executed and it is for a Civil 
Court to determine what effect is to be given to a 
‘Will after Probate has been granted. [p. 129, col. 1] 

A Civil Court cannot question the validity of a 
‘Will of which Probate has been granted, though effect 
may not be given to its provisions. [p. 129, col. 2.] 

The Probate of a Will cannot be revoked by the 
Probate Court on the ground that the terms of the 
Will were contrary to the provisions of the Muham- 
madan Law, since this is not one of the just causes 
get out in the explanation to section -0 of the Probate 
and Administration Act [p 129, col 1.] 


-~ Accounts rendered by an executor toa Probate ` 


Court under section 90 of the Probate and Adminis- 
tration Act are presumably rendered by him as 
executor only, and the rendering of such accounts 
does not exonerate him from the liability to render 
accounts showing how he haa dealt with the pro- 
perty of his co.sharers of which he is in possession 
as trustee. [p. 129, col. 2.] TT. 
Appeal against the decree of the District 
Judge, Noakhali, dated the 28th August 
1915, affirming that of the Subordinate 
Judge, Noakhali, dated the 16th September 


1914, 
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Babus Manmathanath Mukherjee, Satindra 
Nath Mukherjee and Astranjan Chatterjee, for 
the Appellant. 

Mr. A. K. Fazul Hug and Babu Kshitis 
Ohandra Neogt, for the Respondents, 

‘ JUDGMENT.—The plaintiffs in this suit 
are the daughters and the principal defend- 
ant is the son of one Mabomad Ashan 
Khalifa deceased. Mohamad Ashan Khalifa 
died on 3rd Kartic 1314 leaving a Will, 
dated Ist Kartic of that year. Probate. 
of this Will was taken out by his son— . 
the defendant who is the appellant before 
us. The principal terms of the Will 
were that this defendant was appointed 
the sole exeoutor and was to be in 
possession and to manage the-whole of 
the property left by his father, the net 
income of the property, after deducting 
Rs. 6 per month to be paid to the 
manager, was to be divided amongst all 
the heirs according to their legal shares 
and none of the heirs was allowed to 
transfer any part of the property in any 
way, nor was the property to be liable 
for their debts. The executor was to keep 
accounts.and to render them to Courtand 
if the executor died, his sons were to be 
made executors. The appellant took out 
Probate of this Will as executor and has 
been in possession of the property singe 
the date of the Probate. The plaintiffs 
brought this suit for a declaration that 
the Will was invalid under Muhammadan 
Law, mainly on the ground that consent 
of the heirs had not been taken. They 
also prayed for recovery of possession of 
their shares of the property and, thirdly, 
for ascounts. They have obtained a decree 
deslaring the Will invalid and inoperative 
and also a preliminary decree for accounts, 
They have been told that they are not 
entitled to recover possession of their shares 


in the property until Probate has been 
cancelled in the Court of the District 
Judge. š 


The first point taken before? us is that 
this suit is not maintainable in an ordinary 
Civil Court and that a suit ought to have 
been brought for revocation of the Will 
in a Probate Court. It appeard‘to us that 
on the plea as taken, it was a matter for 
the jurisdiction of the Civil Court and not 
of the Probate Court. This is not a suit 
for revocation of Probate-but for a declara- 


. issue was framed as 
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_ tion as to the effect of the terms of the 
Will assuming the grant of Probate to be 
valid. The Probate could not be revoked 
by the Probate Court-on the ground that 
the terms of the Will were contrary to the 
provisions of the Mubammadan Law, since 
this is not one of the just causes set out 
in the explanations to section 50 of the 
Probate and Administration Act. | Onr 
attention has been drawn to the rulings 
of this Coart in the oase of Komollochun 
Dutt v. Nilruttun Mundle (L) and In the 
matter of the petition of Bhobosoondurt Dabee 
(2). Those cases show that when Probate 
has been granted, the Civil Coart cannot set 
aside the grant on the ground that it has 
been wrongly granted. Bat they have no 
application to the facts of the present 
case. It is for the Probate Court to deter- 
mine whether the Will has been duly exe- 
cuted and it is for the Civil Courts, to 
determine what effect is to be given to 
the Will after Probate has been granted. 
In the present case it has not been dis. 
puted that good grounds exist for holding 
that the Will is opposed to the provisions of 
the Muhammadan Law. 

An objection has been taken that no 
distinct issue was framed as to the ques- 
tion whether the other heirs assented, which 
was the main ground on which the frst 
Court held the Will to be invalid. The 
sixth issue contains ‘really several 
issues, one of which is—‘‘Are the terms 
and direction of the Will void according 
to law? If so, are they binding against 
the plaintiff?’ But though no distinct 
to the quéstion of 
` assent, if is clear from the pleadings that 
this was’ recognized as one of the main 
issues between the parties. In paragraph 
5 of the plaint it js clearly stated that 
the plaintiffs never agreed to the terms of 
the said Will; and in paragraph 13 of the 
written statement this allegation ia express- 
ly denied. From the judgments it seems 
no doubt that the parties recognised that 
this was one of the issues in the gase. The 
| Will was also held invalid on the ground 
that the provision in it that the proper- 
ties will “6ver remain in possession of 
defendant’ No. 1 to the éxolusion of other 

(1) 4G. 360; 4 O. L. R. 173; 2 Shome L R. 126; 2 
Ind. Dec. (N. 8.) 225. ii 

(2) 6'0, 4°0; 3 Ind. Dee. (xN. S) 292, 
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heirs is against the role of inheritance: _ 


according to Muhammadan Law; and before 
the lower Appellate Court tha learned 
Pleader for the appellant admitted that 
the provision forbidding all transfer of the. 
property was invalid. It is clear, there-- 
fore, that the provisions of the Will are 
contrary to Muhammadan Law and cannot be 
given effect to. 

The only serious objection that can ba 
taken to the form of the decree is that 
there is some authority for holding that 
Civil Courts caunot question the validity 
of the Will of -which Probate has been 
granted, though effect may not be given 
tó its provisions. We think, therefore, a 
slight alteration should be made in the 
decree and the words in the deoree declar- 
ing that the Will is invalid and inoperative 
should be struck-out and that the daclara- 
tion should be “that the Will left by 
Mohamad Ashan does not affest the right 
of the plaintiffs to their shares of the proper- 
ty left by Mohamad Ashan.” 

The last point taken is thatthe defend- 
ant should not have been held liable to 
render accounts as he has already rendered 
agsounts under section 90 of the Probate 
and Administration Ast. It appears that 
the Will, as so often happens with Wills 
in this country, uses the word “executor” 
in a double sense. It appoints the present 
defendant executor to the Will, buf, by its 
terms, it also appoints him a trustee of 
the property after the work of the executor 
has been finished. The accounts submit- 
ted to the Probate Court were presumably 
accounts rendered by the defendant as 
executor only, and the rendering of such 
accounts does not exonerate him from the 
liability to render accounts showing how 
be has dealt with the property of 
his co-sharers of which he isin possession 
as trustee. 

With the slight modification mentioned 
above, the desrees of the lower Courts 
are affirmed and this appeal dismissed with 
costs. , 

Appeal dismissed; Decree modified. 
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= MADRAS HIGH COURT. 
Oivit MiscenLansous APPRAL No, 379 oF 
1917, 

July 12, 1918, 
Present:—Mr. Justice Spencer and 
Mr. Justice Krishnan. 

Tas SECRETARY or STATE ror INDIA 
in COUNCIL bEPRESENTED BY TRE 


` 


COLLECTOR or TANJORE — DEFENDANT—. 


APPELLANT 
versus e~ © 
SAMI CHETTIAR— PLAINTIFF — 
RESPONDENT. 


Madras Land Encroachment Act (TII of 1905), s. 14 
~—‘Persons deeming themselves aggrieved, meaning 
of—Evictionof tenant in occupation—Landlord assert. 
ing title and claiming possession— Notice to Collector— 
Suit for possession— Limitation, 

The effect of section 140f the Madras Land En- 
croachment Act is to substitute a period of 6 months 
for the various periods provided in the Limitation 
Act for all suits which come within the purview 
of the first part of the section. [p. 131, cols. 1 & 2.] 

Where a tenant in occupation of land was evicted 
in proceedings under the Madras Land Encroach- 
ment Act and a cattle-shed thereon was’ demo- 
lished by the Revenue Authorities, and the land- 
lord, in assertion of his right, 
after notice to the Collector: 

Held, (1) that the plaintiff was ‘a person ““deem- 
ing himeelf aggrieved’ within the meaning of sec- 
tion 14 of the Act; [p. 182, col 2.] 

(2) that the suit was barred having been 
brought more than six months after the eviction. 
[p. 182, col 2.] 


Per ‘Krishnan, ib is not necessary that the 


“plaintiff should say in so many words in his plaint 


that he has been aggrieved, but if the effect of 


` his allegations shows that he considers himself 


aggrieved by the action of the authorities, he is 
the person who will come within the werds ‘deem. 
ing himself aggrieved’ within the meaning of sec- 
tion 14 of the Madras Land Encroachment Act, 
An amendment of title made to show that the 
eviction proceedings were illegal cannot be taken 
as necessarily showing that the suit is for vindi. 
cation of title, nor does it take the plaintiff out of 
the category of “persons deeming themselves ag- 


grieved.” [p. 18], col. 2.) 


, The wording of section 14 of the Madras Land 
Encroachment Act is wide enough to incinde 
a claim for recovery of possession, which is one of 
the ways of redressing a person who nes been 
wrongly evicted. [p. 133, col. 1.] 
Though a man may not be party to the pro- 
ceedings resulting in the order of eviotion, and, 


therefore, not affected by it, his rights may be i 


subsequently invaded by the actual eviction itself 
and thereby he may become a person aggrieved. 
[p. 188, col. 1.] ° 


Appeal against the order of the Court of the 
Temporary Subordinate Judge, Tanjore, dated 
the 3ist March 1917, in Appeal Suit No. 12 
of 1917 Appeal Suit No. 72 of 1916 on the 
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file of the District Court, Tanjore), preferred 


‘against the decree of the Court of the 


District Munsif, Valangiman at Kumba- 
kona, in Original Suit No 339 of 1915. 
FAOTS appear from the judgment. 

Mr. K. Ramesam (Government Pleader), 
for the Appellant—The lower Court 
is wrovg in holding that because the 
plaintiff asserted his title, he is not a 
person deeming himself aggrieved within the 
meaning of section 14 of Act III of 1905, 
The fact that the plaintiff did not expressly 
state in his plaint that he felt himself 
aggrieved by the order of the Colleator does 
not affect the question. The effect of his 
sending a notice to the Collector and of olaim. 
ing possessicn, though he was not the person 
actually evicted, shows that he considered 
himself aggrieved. Plaintiff cannot get out 
of the special rule of limitation prescribed 
in Aot II] of 1905 and rely on the general 
rule of limitation. His allegations virtually 
bring him under the sestion, The scope of the 
section is not restricted to suits by persons 
who were parties to the eviction proceedings, 

Mr. K. Narasimha Aiyangr, for the Re- 
apondent.—The ordivary rule of limitation 
in the Limitation Act governs the present 
suit The plaintiff was not himself evicted 
and no notice was sent to him by the Collector. 
He seeks to protect his title by suing for pos- 
pension. He is not, therefore, ‘a person deem- 
ing himself aggrieved’ within the meauing of 
section 14 of Act IT] of 1905. The special rule 
of limitation prescribed in the section governs 
only claims by the person actually evicted. 
The claim for possession, at any rate, is 
outside the scope of the section and not 
necessarily a redress for the wrong caused 
by the eviction. 

JCDGMENT. 

KRISHNAN, J.—in this oase plaintiff sues 
to recover from the defendant, the Secre- 
tary of Statefor India in Counsil, a small 
plot of land in the village of Thuhili with 
Rs. 35 as damages for the demolifion of 
a catile-shed om it. Jn his plaint he alleges 
tbat, the land in question belongs to him, 
that in any e¥ent be has acquired a title 
to it by adverse possession for over 60 
years, that he had leased it out to his 
tenant, one Appaswamy Chetty, and that 
while it was in the latter’s possession, the 
Collector of Tanjore issued notice to his 
tenant under Madras Act ILI of 1905 and 
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evicted him, wrongly treating the land as 

Government property, and that the defend- 
ant’s Revenue Inspector demolished the 
sattle-shed on it,which also belonged to 
plaintiff, He asserts that these proceedings 
are uot valid and binding on him and 
seeks to recover possession of the land 
with damages as above stated. He puts 
his sause of action as arising in June 1914 
on the date of eviction and states that 
even if the period of limitation presorib- 
ed by section 14 of Aot III of 1905 be held 
applicable, his suit is saved by the fact 
that the final orders on his petition to the 
Collestor were only passed in July 1915, 
the suit being within six months of that 
date. The defendant, among other pleas, 
raised the plea that the suit was barred by 
limitation, The District Munsif upheld this 
plea and dismissed the suit without trial on 
the merits, as under section 14 the canse of 
action arises cn the*date of eviction, the 
final orders of the Collestor not affecting the 
question. On appeal, however, the Sub-Judge 
reversed that decision, holding that the 
general law of limitation applied to the 
ease and not the rulo laid down in sestion 
14, and remanded the case for trial on 
the merits. It is“against that order that 
the defendant fhas appealed to us. The 
Government Pleader contends for him that 
the six months’ rule in section 14 applies 
and that the suit should be dismissed as 
barred by limitation. It ig not denied 
that the suit must fail, if the rule applies. 
The question for desision, therefore, is 
whether the special rule in sestion I+ 
of Aot IIL of 1905 or the general law of 
limitation applies to this case. 

Section 14 provides that nothing in that 
‘Aot should be held to prevent persons deem- 
ing themselves aggrieved by proseedings 
under the Act, except as provided ir 
it, from applying to the Civil Courts for 
redress. The Aot thus preserves the right 
of sush persons under the general law 
of the country tp sue in the ordinary Civil 
Oourts to enforce their rights which have 
been invaded “by such proceedings. But 
under the 2nd part of the section such 
suits are subjected to the limitation of 6 
months from the date of canse of action 
‘and this term is explained, in the oase 
ef eviction, to be the data of eviction. 
The effect of this section is thus to sub- 
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stitute a period of 6 months for the various 
periods provided in the Limitation Act for 
all suits which come within the provisions of 
the Ist part of ib.“ 

From a perusal of the allegations in the 
plaint there can be no doubt that the 
plaintiff's case is that the eviotion pro- 
ceedings and the demolition of his shed 
were wrongs done to him under the Act, 
and he asks” for redress of these wrongs 
by possession of the property being returned 
to him and by compensation being paid 
to him for the destroyed buildings, The 
ease, therefore, seems to fall exactly within 
the scope of the sestion. 


The Sub.Judge has taken the view that 
though the \plaintiff may be a person 
actually aggrieved by the proceedings under 
the Act, he should still not be considered 
to be a person ‘deeming himself so aggriev- 
ed,” those being the words of the section; 
because, in his opinion, plaintiff hag no- 
where éxpressly admitted it in his plaint; he 
holds that the. present suit is one “brought 
to vindicate plaintiff's general title.” I 
am quite unable to accept this view. It 
is not necessary that plaintiff should say 
in so many words in his plaint that he 
has been aggrieved but if the effect of 
the allegations he makes shows that he 
considers himself aggrieved by the astion 
of the Collestor, he is the person who will 
some within thet words “a person deeming 
himself aggrieved.” 


His allegations show that the eviction pro- 
seedings were an invasion of his rights 
in the property, as if must be, as the 
eviction is carried out under an assertion 
of title in the Goverament and a songe- 
quent denial of the title and right to pos- 
session in every one else. To show that 
the eviction proseedings were illegal and - 
were a grievance to him, it was quite 
necessary for him to aver title in himself 
and, therefore, that averment cannot be 
taken as necessarily showing that his suit 
was only one for vindicating his general 
title. It is not necessary to consider if 
plaintiff could have framed his suit omit- 
tiag all referanse to the eviction proceedings 
in’ such a manner as to avoid the appli- 


gability of section 14. It is sufficient to 
say that the present gait ig ngt sach a 
snit, 
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Tt is next argued that, co far ‘as the 
*glaim for possession based on plaintiff’s 
title is concerned, it should be treated as 
outside the scope of- the section and not 
necesearily a redresa for the wrong done 
by eviction, This question was sonsidered 
in- the case of Kolla Gangama Naidu v. 
‘Secretary of State (1), and both the learned 
Judges there held that the. ,wording of 
section 14 is wide enough xto include 
claims for recovery of possession, It can- 
not be denied that delivery of possession 
ig one of the ways of redressing a person 
who has been wrongfully evicted. The only 
difference between that case and the present 
one is that whereas in that case the per- 
son evicted was the plaintiff himself, the 
man evicted here is the plaintiff’s tenant 
as he was in occupation of the land at 
the time. I do not think this makes any 
difference as to the applicability of sestion 
14 to the present suit. Under section 6 
of the Act, eviction proceedings have to be 
taken against the person .ocoupying the 
land and against none else. The validity 
of the proceeding “in the present case is 
not, therefore, affected in any way by notice 
not having been served on the plaintiff, 
In fact- plaintiff himself applied to the 
Snub-Collestor against the notice and sub- 
sequently sent a lawyer’s notice to the 
Collestor against it, all before the eviction. 
He was aware of the proceedings and treat- 
ed them as affecting his rights, and ib is 
not alleged that -the proceedings were 
vitiated by any irregularity. It is suggested 
that he is not bound by the proceedings, 
as he was not a party to them and, 
‘therefore, he cannot be looked upon asa 
person aggrieved by them. I do not think 
this argument .is sound in the present case. 
We have here to deal with eviction pro- 
ceedings, and in anch a case though a 
man may not be a party to the proceed. 
ings resulting in the order for evistion, 
and, therefore, not affected by it, his rights 
may be subsequently invaded by the actual 
eviction itself and thereby he may become 
á person aggrieved. That is the position 
in the present case. It will be noticed 
that the section does not say that the 
persons suing should be aggrieved by any 
proseedings “against them.” These words 
“(1) 33 Ind. Cas. 685; (1916) 2M. W. N. 82; 3 L. 
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“against them” are not in the section and 
we cannot read them into it. ro 

The result, therefore, is that plaintiff 
in the present suit is a person deeming 
himself aggrieved by proceedings under 
Madras. Act’ IIL of 1905 seeking redress 
in the Civil Court, and the six months’ 
rule applies to the suit, The decree of 
the Sub-Judge must, therefore, be reversed 
and that of the District Munsif restored 
with costs here and in the lower Court. 

Spencer, J.—I agree that the appeal must 
be allowed and the decree passed by the 
District Munsif restored with _ costs 
throughout, The prayer in the plaint is 
plainly for redress for the proceedings 
taken by the Revenue Authorities under 
Act III of 1¢0b. The gist of the plaint 
and the conduct of the plaintiff in petition- 
ing those authorities and in giving & 
notice of suit to the Collector maka it 
impossible for him to deny that he isa 
person “deeming himself to be aggrieved 
by proceedings under that Act. . 


M,C. P. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM OrDER No, 484 or 1915, 
January 25, 1916. 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

ABDUL HASIM—AppsLbant 

` ” VETEUS 
Srimati MALEKA KHATUN— 
RESPONDÉNT. 

Guardians and Wards Act (VIII of 1890), ss. 41, 45 
(1) (e)—Accownts, guardian, whether can be directed 
to render, after termination of guardianship—Court, 
power of, to direct guardian to deliver property of ward 
in his possession—GQuardian, money spent by, for 
benefit of wtrer—Order to deliver money, validity of, 

Section 4! of the Guardians and Wards Act only 
empowers the Court to req ire the guardian to 
deliver, as it directs, any accounts in his posses- 
sion or control relating to any past or present 
property of the ward: the Court has no power 
to order the guardian to render accounts after the 
termination of the guardianship. The Court, 
however, has power under clause 18: of the 
section to direct a guardiau on the termination 


~ 
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of his guardianship to deliver any property (which 
includes money) belonging to the ward in his 
possession. [p 132, col. 2.7 - 

Where a guardian has actually applied the 
money belonging to the ward in his hands 
for the necessities or benefit of the minor, ho 
cannot be called upon to pay such money as 
property of the minor in his possession and 
detained in jail for non-payment, merely because 
there was no permission to spend the money in 
that way. [p. 188 col. 2; p. 184, col 1.] 


Appeal against the orders of the District 
Judge, Tipperah, dated the llth June, 24th 
and 27th July 1915. . 

Babu Ram Dayal Dey, for the Appel’ant. 

Babu Sasadhar Koy, for the Respondent. 


JUDGMENT.—This is an appeal against 
an order of the District Judge of Tipperah 
removing the appellant from guardianship 
of certain minors, and also against an 
order passed under section 45, sub-section 1, 
clause (c) of Act VIII of 1890, by which the 
appellant was ordered to be detained in 
civil jail, until he paid a certain sum of money 
as directed by the Court under the pro- 
visions of section 4', sub section 3.~ There 
is also an application under section 115, 
Civil Procedure Code, to set aside the orders 
of the Court below. 

It appears from the judgment of the Court 
below, and the finding of the learned Judge 
is amply supported by fhe record, that the 
appellant has clearly abased his trust and 
that his interests are adverse to those of 
the minors, He has, therefore, been rightly 
removed from the guardianship of all the 
minors. Itfurther appears thatthe guardian 
applied to the Court for permission to sell 
certain properties for liquidation of certain 
debts alleged .to be due by the minors, and 
permission was granted accordingly. Two 
properties were sold for Rs, 6,800 and the 
learned Judge has found that only Rs. 5,325 
out of the said sum were paid in liquidation 
of the “debts, although the whole of the said 
amount, namely, Rs. 5,325, was not due by 
the minor Maleka Khetun, whose father 
was the owner of the two properties. It 
has also been found that Rs. 1,475 out of the 
said sum are admittedly im? the hands of 
the appellant, and the Court below has 
directed him to pay into Court the said 
amount. 
directed the appellant under section 41, 
clause (3), to render ful] accounts, and to pay 
into Court the balance, if any, that remains 
in his hands,from excess of income over 
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The learned Jndge has further - 
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arpenditure' (apart Bor ‘the Ra, 1,475 in his, > 
hands from sale of the houses). > 

it is contended before us on bahalf of ther 
appellant that the Court has no pases sani 
to pass the said orders. Having regard- to 
the case of Nabu Bepart v. Shetkh Mahomed 
(1), we must hold that section 41 of the .. 
Ast only empowers the Court to require. the .. 
guardian’ ‘to deliver, as it direats,;any accounts: 
in his poagession or control relating to any 
past or present property of the ward;’ and 
that the Court has no power to order ae- 
counts to be rendered after the termination 
of guardianship. The order, therefore, in 
so far as it directs the appellant to render 
accounts to the Court and to pay into Court 
if any, that remains in hia 
hands, on rendering such accounts, must be ` 
set aside. The Court, however, has power, 
under section 41, clause (3), to direst a 
guardian on the termination of his guardian- 
ship to deliver any property (which inoludes 
money) belonging to the ward in his posses. 
sion, 

The Court below, as alraady stated, found 


‘that the sum of Rs. 1,475 was admittedly in 


the hands of the appellant. 

It is contended on behalf of the appel» 
lant that the learned Judge is in error in 
holding that there was any admission on 
the part of the appellant that Rs. 1,475 
was still in his hands, It no doubt appears 
from his deposition that he stated that after 
payment of Rs. 325 to the creditor Sarat 
the balance was with him, but he went 
on to say that he paid Rs, 7,201 to,another 
creditor, and paid rents and other expenses 
on behalf of the minor from the said balance. 
Then in the accounts submitted by him, he 
showed that he paid Ri. 72) to another 
creditor and met the marriage and mainten- 
ance expenses of the minor Maleka Khatun. 
The learned Judge holds that no money’ 
was spent for her maintenance (after the ., 
sale), as she went to live with her husband 
8 days after the sale, but he did not go. 
into the question whether the appallant had 
applied the balance for the benefit of the 
minor, on the ground that he had no per- 
mission to spend capital money in that way. 

If, however, the guardian actually applied 
the balance in his hands for the necessities 
or benefit of the minor, we do not think 
he can be called upon to pay such money - 
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as “property of the minor in his possession” 
and detained in jail for non-payment, merely 


because there was no permission to spend ` 


the money in that way. It would then- be 
a matter of general accounts, which will be 
gone into in any suit for accounts which 
might be brought against him. 

Although we think that the Court below 
when removing the guardian acted within 
its jurisdiction in enquiring into the ques- 
tion, wheather any portion of the proceeds 
of the sale sanctioned by it was in the 
hands of the guardian which he might be 
galled upon to pay, there ought to have 
been a fall enquiry 
specially as the learned Judge directed 
the guardian to be detained in jail for non- 
payment of the money. 

We accordingly confirm the order of the 
Court below removing the appellant from 
guardianship of all the ` minors, and set 
aside the order directing the guardian to ren- 
der accounts, | i 

The oase will go back to the Court 
below, in order tbat it may make a fall 
enquiry as to whether the balance of the 
proceeds of the sale of the two houses 
viza, Rs. 1,475, was in the hands. of the 
appellant, or had been applied’ for the 
necessities or the benefit of the minor. 

If it is found that any portion of the 
said balance (Rs. 1,475) was not spent 
for the minor, the Court may make an 
order under section 41 (3) for payment 
of such sam into Court, and on the appel- 
lant’s failing to pay such sum, the Court 
may proceed under the provisions of section 
45, if it considers that the appellant should 
again be detained in jail, 

In this sconnestion the Court should take 
into consideration the fact that the present 
guardian hasalready been authorized to sue 
the late guardian upon his security bond. 

The appellant must pay. the costs of the 
respondent. Hearing fee four gold mohurs, 


Oase remitted. 
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PUNJAB CHIEF COURT, 
Ssconp Civit Arrea No. 1970 or 1917. 
May 14, 1918. 
Preseni:—Sir Henry Rattigan, Kr., Chief 


Judge. 
RANGI RAM—Devenpant—APPELLART 
versus 
GANGU AND OTHERS — PLAINTIFF3S— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), se. 64, Tê— 
Execution of decree— Attachment—Rateable distribution, 
application for—Decree of attaching creditor satisfied 
—Sale of attached property bu judgment-debton, 
validity of. 

C., a decree-holder, attached a ` house belonging to 

his judgment- debtor in execution of his decree. R., 
another decree-holder, applied for rateable distribu- 
tion of the assets. Subsequently C. certified that 
his decree had been satisfied out of Court, and R. 
was directed to take further proceedings in execution 
in the Court which had passed the decree in his 
favour. Meanwhile the judgment-debtor had sold 
the house to the plaintiffs: 
. Held, that Cs decree having been satisfied by 
payment out of Court the attachment effected by him 
did not fructify and that R., therefore, could not 
contend that the alienation made by the judgment. 
debtor in favour of the plaintiffs was void as against 
him. [p. 185, col, 1.] 


Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 2nd 
May 1917, 

Dr. Gokal Ohand Narang; xfor the Appel- 
lant, 

Mr. Nanak Ohand, for the Respondents. 

JUDGMENT.—On the 4th November 1912 
Rulia Ram obtained a decree for Rs, 242-8-0 
against Bani, and on tbe latter’s death he 
took out execution of his decree -on the 
24th August 1913 against Musammaét Indo, 
judgment debtor’s widow. On the re-marriage 
of Musammat Indo, Haka was made legal 
representative of the deceased Bani and 
execution proceeded against him. The 
house now in suit had been attached by 
another creditor (Rai Chand) of the deceased 
Bani, and had been sold in execution of 
decree on the 20th August 1913. This 
sale was subsequently set aside on the l5th 
October 1913, but the house was reat- 
tached by Rai Chand on the Lith No- 
vember 1913. “On the 4th May 1914, Rai 
Chand certified tbe Court that his desved 
had been satisfied and on the same date 
the Conrt passed an order setting aside 
the attachment of the house. While the 
attachment was still subsisting Rulia Ram. 
had applied under section 73, Civil Pro. 
eedure Code, for rateable distribution of 
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assets and on the adjustment of Rai 
Chand’s decrae, Rulia Ram was directed 
to take further procesdings in execution 
in the Court which passed the decree in 
his favour. On the 26th of April 1914 
and the 8rd of May 1914 by two separate 
deeds Haku sold the house to the present 
plaintiffs. He died shortly afterwards and 
Ralia Ram applied for several persons to 
ba brought on the record of the execution 
proceeding as his representatives. Two of 
these persons appeared and stated that 
they were not-the- representatives of the 
deceased, and Rulia Ram thereupon elected 


to proceed without bringing any representa: 
tives of the deceased on the record. 


' The questions that arise in this second 
appeal before me are :— 

“(1) Whether the sale by Haku to plaint- 
iffs, which was made at a time when the 
housa was under attachment at the instance 
of Rai Chand, is void under section 64, Civil 
Procedure Code, against Rulia Ram and his 
representatives, inasmuch as Rulia Ram 
had, prior to the sale, applied for rateab'e 
distribution of assets under section 73, Civil 
Procedure Code ; and - 

“(2) Whether section 47, Civil Procedure 
Code, is a bav*td the present suit.” 

As regards the first question the ruling 
of the Full Bench of the Madras High: 
Court reported -as Annamalai Ohettiar v. 
Palamalat Pillai (1) is in my opinion a 
conclusive authority against the appellant’s 
contention. The attachment ‘was effected 
by Rai Chand, but it did not frustify inas- 
much as Rai Chand’s decree was satisfied 
by payment out of Court- and the attached 
property was sonsequently not brought to 
sale in execution of decree. Under these 
circumstances Rulia Ram cannot contend 
that the alienation made in favour of the 
plaintiffs is void as against him. 

The second question bas been fully oon- 

“sidered by the Courts below and it is only 
necessary for me tosay that I entirely agree 
with their conclusion. The plaintiffs were 
mot made representatives ðf the judgment- 
debtor in the execution proceedings, and I 
fail to see how they can be held barred 
from preferring the present suit by the 
provisions of section 47, Civil Prosedure 

(1) 48 Ind. Cas. 539; 33 M.L J. 707 at p. 914, 22 M. 
L. T. 461; (1917) M, W. N. 882; 7%, W. 298; 41M. 
265 (MB). 
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Code. Mr. Gokal Chand Narang asked me 
finally to consider the finding of the lower 
Courts with regard’ to the questions whe- 
ther consideration had been proved or not, 
but it is not for this Court on’ second 
appeal to deal with questions of fact depend- 
ing for their determination on the evidence 
of witnesses which has been fully considered 
by the Courts below. 

I accordingly reject this appeal with costs. 


Appeal rejected. 


SIND JUDICIAL COMMISSIONER’S,. 
COURT. 
MISCELLANEOUS Cavin APPLICATION No, 42 
` or 1916. 
October 17, 1917, 
Present: — Mr, Crouch, A. J.O. 
Messrs. LYON LORD & Co., Lp, 
PETITIONERS 
versus 4 
FIRM or CHAPSI UMERSI— 
RESPONDENTS. 

Arbitration Act (IX of 1899), s. 4— Arbitration, 
reference to—Submission, essentials of. 

The requirements of section 4 of the Arbitration 
Act are duly complied with if the submissien is in 
writing and is binding on both the parties as their 
agreement or as the equivalent ic law toan agres- 
ment between them. Their actual signatures are 
not essential. [p. 136, col. 1.] 

Petition under section 19 of the Indian 
Arbitration Act, IK of 1899, 

Mr, Kimatrat Bhojraj, for the Petition- 
ers. 
Mr. Rupchand Bilaram, for the Respond- 
ents. 

JUDGMENT.—By an agreement bearing 
date the 22nd Dacember 1914, Messrs. 
Chapsi Umersi and Sons agreed to pure 
chase from Messrs. Lyon Lord and Co., Ltd, 
of Karachi 1,000 bales of old newspapers, 


Daily Mirror Ja Daily Sketoh, at 5s 64d. 


per owt. shipment .March to December, 
2The contract was on the ordinary printed 
indent form used by Messrs. Lyon Lord & Oa., 
their mame appearing in print in all 
the clauses where it is introduced, 
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It is alleged that this contract was not 
fulfilled, 625 bales only being delivered, and 
in November 1916 Messrs. Chapsi and Sons 
filed a suit in this Court (No. 478 of 1916) 
claiming Re. 138,152-5. 0 as damages for 
breach, 

Messrs. Lyon Lord & Co. apply in these 
proceedings under section 19 of the Indian 
Arbitration Aot praying əthat the suit be 
stayed. 

Mr. Rupchand on behalf of Messrs. Chapsi 
Umersi contends that there has bean no sub- 
mission within the meaning of section 4 of the 


Act inasmuch as, although the agreement. 


contains an arbitration olansein tbe usual 
form, the agreement was not signed by Lyon 
Lord & Co., or by any person on their behalf. 
He relies on the judgment of this Court on the 
original side in Lenz v. Lalchand (1) and the 
cases therein cited. MrjzKimatrai refers to 


~, the recent case of Hickman v. Kent or Romney 


Marsh Sheep Breeders’ Association (2), 

In Lenz y, Lalchand (1) the document 
tendered as the “submission” was a bought 
rote entered by a broker in the books of 
_the purchaser, it was signed by broker as 
“such, The relative “sold note” in the books 
of the vendor, also signed by the broker 
only, did not contain any words which 
=~gould possibly be construed as a 
submission. It .was beld that 
was uo submissién and the opinion 
(x Was. expressed, on the authority of Lewis, 
In ve; Munro, Hx parte (3) and Oaerleon Tin- 
` poate Co. v, Hughes (4), that a document was 
jiot an agreement in writing unless the 
assent thereto of both parties had been 
expressed by signing the same, 

The cases relied on, in that judgment 


“ 


kaye been considered*in a recent case 
of Hickman v. Kent or Romney Marsh ` 
Sheep Breeders’ Association (2) and 


the result of the decisions is, in the opin: 
ion of Astbury, J., “that if the submission 
is in writing and is binding on both parties 
as their agreement or as the equivalent in 
“law to an agreement between them, the 
Statute is satisfied.” ` 


. (1) 19 Ind, Cas, 925; 6 3. L. R: 278, 
~- (2) (1916) 1-Ch. 881; 84 L. J. Ch. 688; u3 L. 
T, 159; 59 S. J. 478. 
(3) (1876) 1 Q. B. D. 724 45 L. J. Q. B. 816; 35 I. 
T, 857; 24 W. R., 1017. 
(4) (1891) 60 L. J. Q. B. 640; 65 L, T, 118, 
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In M’Connell and Reid v. Smith (5), of 
which a note appsars in the 1915 Supplement 
to Halsbury’s Laws of England, it was 
held that where a contrast note which is 
delivered to and ascepted by a purchaser 
bears a printed notice that all disputes 
shall be referred to arbitration, such a 
condition is not binding on the purchaser, 
unless there is proof that it has been 
brought to his notice. 

It appears, therefore, that the tendensy 
of English Courts is to regard actual 
signature as not essential, provided that 
the agreement is ia writing and there is 
evidence that its terms were assented to 
by both parties. _ 

In this case the doonment was prepared 
by Lyon Lord & Co. and remained in their 
possession after its signature by the pur- 
chasers. p There can be no doubt as to their 
having àssented to all its terms. 

In Baker v Yorkshire Fire Assurance Oo. 
(6), in which the plaintiff sued on a policy of 
insurance and contended that there was 
no agreement in writing to refer disputes 
to arbitration because the policy had not 
been .signed by oron behalf of the defend- 
ant Company, Lord Coleridge, O. J., said: 

“The plaintiff sues on the policy, and by 
so suing affirms it tobe his contract: he 
cannot disafirm a part of the very son- - 
tract on which he is suing.” Here 
also, Chapsi Umersi cannot be allow- 
ed to disafirm part of the very contrast 
on which they are suing. Mr. Rupchand 
has endeavoured to persuade the Court that 
his clients are suing on the oral oon- 
tract of which the terms were subsequently 
reduced to writing. But the first para- 
graph of the plaint clearly refers to the 

“contrast in the possession of the defend- 
ants.” And even had they not done so, 
I should have held without hesitation that the 
document produced was the actual contract 
and not merely the memorandum of an 
oral agreement. 

I hold that<there was a submission with- 
in the meaniftg of section 4, Indian Arbi- 
tration Act. 

Arguments have been heard on the 
other objections. 7 ° 


(5) (1911) S. 0. 638, 
(6) (1892) 1 Q B, 144 at, p. 145; 61 L. J. Q. B. 838; 
66 L. Ty 161. 
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Mr. Rupshand contends: (1) that ,the 
suit is not based on the contrast embodi- 
ed inthe indent, but ona new contrast, 
which contained no arbitration clause; (2) 
that the suit involves’ complicated quas- 
tions of law; (3) that evidence of witnesses 
resident in England will be required, and 
that it willbe impossible to obtain such 
evidence if there bea reference; (4) that 
the other side were not ready and will- 
- ing to-refer; (5) thatthe case is not a fb 
one for arbitration. 


Now the first contention is based on the 
fact that on the 15th Febrnary 1916 Messrs. + 
Lyon Lord & Co. wrote to Mesers, Chapsi 
Umersi informing them that they had re- 
oeived the following telegram from their 
Manchester firm “Newspapers impossible 
arrange delivery here oan only suspend 
until prohibition removed or gancel with- 
out allowance” (Exhibit 38). To that 
Chapsi Umersi & Co. replied:—'We agree 
to your proposal of suspending shipments 
until the prohibition is over”—and request- 
ed themto wire their home friends ascord- 
ingly. On tho? 28th February, Lyon Lord 
& Uo. wrote that they had received the fol- 
lowing telegram:— ‘Newspapers license being 
refused and Contract War Clause giving 
right of cancelment, cannot enforce eventu- 
al delivery.? 

[t is argued that Lyon Lord & Co.’s letter 
~of the 19th February contained a definite 
offer to alter the terms of the contract; 
the offer was definitely accepted. Now, it 
” ig open to dispute whether Lyon Lord 
é& Co.’s letter contained a definite offer or 
merely an intimation that an offer from the 
other side would be entertained, but even 
if we accept Mr. Rupshand’s' view 
that there were offer and acceptance, 
there was no “Novatio”, no ressinding of 
the original agreement and the substitution 
ofa new one. There was nothing more 
than an extension of time for performance 
(section 63, Contract’ Act), +. 


Iam unable to see that thé case involves 
’somplicated questions of law. The case seems 
.to me to be one in which a couple of 

merchants would be far more likely to arrive 
ata just and fair decision than a Court of 
law. Mr. Rupchand may possibly succeed in 
ereating a temporary bewilderment by his 
arguments as to novation, but I feel confident 


baas 
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that any two ordinary merchants will find 
no diffisalty whatever in dealing with any 
question of law that may be raised. 
It has not been made clear on wkat points 


. evidence will be required in England, but 


the fact that it may be necessary to produce 
proof of events which took plase in Eugland 
is an additional reason for staying the 
suit, for arhitrators are not bound by the 


“striab provisions of the Evidence Act; they 


are entitled to act on evidence which would 
satisfy a reasonable and impartial merchant . 
and any burden of proof which may rest on 
Messrs. Chapsi Umersi will be far more 
easily and more cheaply discharged before 
an arbitrator than it would be before a 
As the case stands, the burden of 
proof seems to be with Lyon Lord & Co. 


Lyon Lord & €o. have shown no evidence 
of being unwilling to refer the dispute to ` 
arbitration. ] 
letter (Exhibit 14) which showed, for the 
first time so far as the record goes, that Chapsi 
Umersi & Co. intended to press a claim for 
damages, they drew attention to the 
arbitration clause in the indent and pointed 
out that any dispute must be settled by a 
reference. This letter (Exhibit 15) adequate. 
ly meets the fourth objection. : 

As already stated the case seems to mé an 
eminently fit one for réference to arbitrators, 

The suit is stayed. 
tion will be borne by the opponent. 

Sut stayed, 


CALCUTTA HIGH COURT. 
APemAL FOM APPELLATE Orpers Nos, 826, 329 
i Anp 330 or 1916, 
< August 21, 1918. 

Present: — Justice Sir Syed Shamsul Huda, Kr., 
and Mr. Justice Panton. 
ADURAM HALDAR-—JUDGMENT-BEBTOR— 
APPELLANT 
VETSUS 
NAKULESWAR RAI OHOWDHURY anp 


OTHERS— DECKEE-HOLDERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), 3. 47, 0. 
XXI, r. 97—Huecution of decree —Auction-purchaser, 


Immediately on receiving a'f 


Costs of the applica. ta 
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DAULAT RAM V. GADI RAM, ` 
icati 4 i of. possession, dismissal 
ares KA aia oe Court, order passed 
by, without j urisdiction—Appeal, second, whether lies. 

An order allowing or refusing delivery of posses- 

_ sion after an execution sale is not an order under 
section 47 of the Code of Civil Procedure even 
where the decree-holder is the auction-purchaser, 
and no appeal lies against such order, , 

.. A second appeal lies tothe High Court against 
an order passed by the lower Appellate Court 
without jurisdiction. 

Appeals against the orders of the District 
Judge, Khulna,dated the 13th September 1916, 
reversing those of the Munsif, 8rd Court at 
Bagerhat, dated the 19th May 1916. 

Babus ` Samatul Ohandra Dutt, Narendra 
Kumar Bose and Surendra Kumar Bose, for the 

ellant. 
a Indu Bhusan Roy, 
spondents, 

JUDGMENT.—These.. three appeals ara 
preferred against the order of the District 

: Judge of Khulna reversing the decision of 
the Munsif of Bagerhat and directing 
delivery of possession of certain properties 
to.the deoree- holder auction- purchaser in three 
„sóparate proceedings. f i 
“The first question for consideration is 
‘whether an appeal lay to the District J adge 
against the ‘order of the Munsif, It 
appears that in execution of certain decrees 
the decree-holder purchased certain proper- 
ties and on the confirmation of the sale 
applied for delivery of possession. > - 

The appellants objected that they were 
not the judgment-debtors though bearing 
the same names, that those , properties 
belonged to them and were not included in 
the certificate of sale. | 

The learned Munsif refused the applica- 
tion of the decree-holder’ auction-purchaser 

-on the ground that he was not satisfied 
that the objectors were the judgment- 
debtors. This order was in effect an order 
in a proceeding under Order KAT, rule 
97, of the Civil Procedure Code from which 
no appeal lay to the District Judge. The 
learned Judge, however, treated „the order 
as one under section 47 of the Civil Proce- 
dure cde, and upon this view of the case 
assumed jurisdiction as a Court of Appeal 
and going iato the merits came to the 
gonslusion that the deoree-holder was 
entitled to an order for delivery of pos- 
ion. 

j ters argued by the learned Vakil for 

the appellant that an order allowing or 


for the Re- 
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refusing delivery of possession after an 
execution sale is not an order under sesticn 
47 of the Code of Civil Procedure, “even 
where the deocree-holder is the anotion- 
purchaser, and that as such no appeal lay 
to the District Judge. The question whe- 
ther an appeal lies against an order of 
this nature has been considered in several 


cases in this Court and the desisions are - 


not uniform. Our attention has been drawn 
to the oase of Sastbhushan Mookerjee v. 
Radhanath Bose (1). In this case all 
the earlier decisions have been reviewed, 
and it has been held that such an order 
is not an order under section 47 of the 
Civil Procedure Code. The same view 
appears to have been taken ina case decided 
by a Full Bench of the Patna High Court, 
Abdul Gani v. Raja Ram (2), 

Following these desisions we hold that” 
no appeal lay to the District Judge and 
that the orders passed in sppeal were 
without jurisdiction. Against the orders 
so passed it is now well settled that an appeal 
lies to this Court, 

We accordingly set aside the order of 
the District Judge ‘and restore the order 
of the Munsif in all the three oases under 
appeal with .costs of this Court and of the 
Court of Appeal below. Hearing fee is 
assessed at one gold mohur in each case. 

Appeals allowed. 


(1) 25 Ind. Cas. 267; 200. L. J. 488; 19 0. W.N. 
836 7 


(2) 85 Ind. Cas. 468; 20 C, W. N. 829; 1 P. L. J, 282; 
3 P. L. W.62, 


PUNJAB CHIEF COURT. 
Seconp CiwvIL, Appeat No. 2100 or 1917, 
_ April 17, 1918. ‘ i 
Present:— Mr. Justice Shah Din. 
DAULAT RAM—Devenvant—ApreLuant 
: VErSUS 
GADI RAM AND ANOTEEBR—PLAINTIFHS—-RR- 
SPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
97, 99, 108—Limitation Act (IX of 1908), Sch. I, Art. 
11— Bsecution of decree—Resistance to possession, applis 


` cation as to, dismissal of—Persen in whose favour order 


r 
y 


ri 
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BHIMANAGOWD V. ESWARAGOWD, 3 


made, whether can be directed to bring suit—Limitation 
—Appeal, second—House, whether dharmsala—Ques« 
tion of fact. 

Where an application under rule 97 of Order X XI 
of the Civil Procedure Code is dismissed under rule 
993 of the Order, the Court has no jurisdiction to 
direct the person in whose favour the order is 
passed to bring a regular suit to establish his rights, 
and a suit brought by such a person is not governed 
by Article 11 of Schedule I of the Limitation Act. 


The finding of a lower Appellate Court “that a, 


house is a dharmsala and has been dedicated to 
public, religious or-charitable usés is one of fact 
and cannot be disturbed in second appeal. 


Second appeal from the decree of the 
Additional District Judge, Multan, at 
Dera Ghazi Khan, dated the 24th April 1917, 


Mr. Durga Das for the Appellant. “ 

Mr, Rajindar Parshad, for the Respond- 
ents. 

JUDGMENT.—The fasts of this case 
ara very fully given in the judgment of 

“the District Judge and it is unnecessary 
to repeat them bere. The first point urged 
by the defendant-appellant’s Plesier is 
that the suit of the plaintiffs-respondents 
is barred by limitation under Article 11 
of Schedule I to the Indian Limitation Act. 
In this connection it is argued that the 
„order of the Munsif, dated the 30th of 
March 1915, on the application of the 
appellant, dated the 
directed the Hindu Panchayat of Karor, 
-which was represented by -the` -persons 
who were offering resistanse to the appel- 
lant in obtaining possession of the hone 
in dispute, to bring a regular suit to 
establish heir rights; and that since the 
present shit was not brought under rule 
103 of Order XXI, Civil Procedure Code, 
within the period of one year laid down 
by Article 11 of the Limitation Ast, the suit 
is barred by time. 

This argument is based upon a misson- 
ception of the order of the Munsif, dated 
the 30th March 1915. By that order the 
application of the appellant, dated the 27th 
January 1915, was dismissed, and the 
order was clearly passed under rule 99 of 
Order XXI. Such being the case, the 
Munsif had no jurisdistion to direst the 
persons in whose favour the order in ques- 
tion was passed, or the Hindu Panchayat 
of Karor, to bring a regular suit to es- 
tablish their rights; and rule 103 of the 
said order has no application whatever to 
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It is, therefore, clear that the 
present suit is not barred by Article 11 of the 
Limitation Act. 

The question of res judicata raised in 
the third ground of appeal was not argued 
before me and need not, therefore, be 
desided. On the merits of the case, I 
hold, on the authority of Sant Das v. Ram 
Bai (1), that the finding of the Distriot 
Judge that the house in dispnte is a 
dharmsala and kas been dedicated to publio, 
religious or charitable uses is one of fact , 
and cannot be disturbed in second appeal. 
The facts of this case are very similar to 
those of the case cited; and even if the 
question involved were one of law, I 
entirely agree with the District Judge that, 
upon the material on the record, it must 
be held that the. house in dispute has 
béen made by user, if not by express 
dedication, a dharmsala,and cannot be treated 
as private property. 

The only other point argued bafore me 
is one raised in the tenth ground.. of 
appeal; but this ground of appeal is identigal. 
with the fifth ground taken before ‘the 
District Judge, as to which that officer 
has noted in his” judgment that it was 
not touched upon at all in argument 
before him, I cannot, therefore, allow the 
appellant to raise it in this Court, 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 

(1) £0 Ind. Cas. 295: 33 P. R. 1913; 264 P, L. R. 
1913; 184 P. W. R. 1918, 
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MADRAS HIGH COURT. 
Civiu Revision Petition No. 480 or 1917, 
January 22, 1918, 

Present :—Mr. Justice Krishnan. 
BHIMANAGOWD —Derenpant No, 2— 
Orepiros-Petitionsr No, 3—PETITIONER 

Versus 
ESWARAGOWD, MINOR, BY NEXT FRIEND 
NAGAPPA AND orners—Derenvanr No. 5, 
PLAINTIEE AND Derenpants Nos. 1,3, 4 anp 6 
PETITIONER AND UREDITOR- PETITIONERS 


Nos. 1, 2, 4 ro 6— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. I,7. 10— 
Jurisdiction—Bona fide mistake, finding as to, whether 
necessary ~Administration suit—Power of Cowrt to add 


plaintif, 


ct 


fa 
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RUKAM CHAND Y. GANGA RAM.’ 

In an administration suit the Court has juris- 
diction to make a defendant a pl untid so enable him 
to have the estate administered himself 

It is not necessary that as a condition precedent 
to the applicability of Order J, rule 10, the ourt 
should expressly find that there was a bona fide 
mistake in the array of parties. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the Court of the Temporary 
Subordinate Judge, Bellary, in Civil 
Missellancous Petition No. 218 of 1916, in 


Original Suit No. 91 of 1916. 


Mr. H. Bala Krishna Row, for the 
Petitioner. | 

Mr. `T. R. Venkatrama Sastri, for the 
Respondents. 

JUDGMENT.—This suit is in the 


nature of an administration suit and asks 
for accounts to be taken of the deceased’s 
estate aud to administer it in assordancs 
with his Will. ln the administration 
properties will no doubt be partitioned 
„and given to various persons entitled. 
The 5th defendant is one of those persons 
sorentitled and though he was originally 
arraigned as a defendant, I see no objection 
to his being made a plaintiif to claim his 
share. It is argued that as the original 
plaintiff had no right to institute the suit, 
this suit would have been dismissed and 
that the Court has no jurisdiction to add 
a new plaintiff as it has done. The 
question whether the- original plaintiff has 
a right or not, has not been found yet. 


é 


` It is a matter of controversy between 


the parties. But even if we assume for 
argument that he ‘would ultimately be 
_ found to baye no interest, that is no bar 
to adding a new plaintiff. [Vide Krishna 
Boi v. Collector and Government Agent, 
Tanjore (1).] . It was next argued that no 
böna fide mistake is found -by the trial 
Judge to apply Order I, rule 10, of the 
Code of Civil Prooedure. This- being, 
however, an administration suit, as I have 
‘already pointed ont, I do not think it is 
‘necessary to find it expressly. Tha 5th 


~. defendant is entitled to have the estate 


: administered himself, 


There is no ground for interferenca 
under section 115 of the Code of Civil 
Progedure, 

The petition is dismissed with costs, 
Petition dismissed, 
(1) 80 M, 419; 2M. ‘In T. 447. 
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PUNJAB CHIEF COURT, 
Civiu Revision No, 193 or 1918. 
May 22, 1918. 

Present:—Mr. Justico Shah Din. 
HUKAM CHAND—Anuctrion-poxonasER— 
- PETITIONER 
Versus 
GANGA-RAM AND OTHERS— RESPONDENTS. 

Givil Procedure Code (Act V of 108), s. 47— 
Execution of decree - Auction-purchaser, whether repre- 
sentative of judgment-debtor—Sale of moveable property, 
whether can be set aside. 

‘An auction-purchaser in execution of a simple 
money decree who was not a party tothe suit is not 
a representative of the judgment-debtor within the 
meaning of section 47 of the Civil Procedure Code. 
[p.i ‘°C col. 2.] 

There is no provision of the Civil Procedure Code 


“ander which an auction sale of moveable” property > 


which has been duly “confirmed” by the executing 
Court can be set aside upon the application of the 
decree-holder or the judgment-debtor. [p. 141, col. 1.] 


Revision from the order of the Subor- 
dinate Judge, Lahore, dated the 30th Novem- 
ber 1917. s 

Mr. Bakhshi Ram, for the Potitioier, 

Mr, Moti Lil, for the Respondents. 

JUDGMENT.—The fasts are given in 
the judgment of the learned Senior Sub- 
ordinate Judge of Lahore. He has held 
that an appeal by the deoree-holder lay to 
him from the order of the Munsif, dated 
the 21st June 1917, under section 47, 
Civil Procedure Code, not merely against 
the judgment-debtor but also against the 
auction-purchaser, although the latter was 
not a party to the suit. In support of 
this view the Subordinate Judge has cited 
the decision of their Lordships of the 
Privy Coursil in Prosunno Kumar Sanyal 
v. Kali Das Sanyal (1). I have read that 
decision, especially the penultimate para- 
graph at page 689 relied upon by the 
Pleader for the respondents. In my opinion 
that decision is not in point, inasmuch 
as it does. not lay down that the auction. 
purchaser who is not a party to the suit 
is a “representative” of the judgment-debtor 
within the meaning of section 244 of the _ 
old Code of Civil Procedure. The desision 
more in ‘point is one of the Chief Court of 
Burma reported as Mahomed Rassim v. 
Ma Sein Bwin (2). -There it was held that 
an auction-purchaser ata sale in execu- 
tion of a simple money decree is not a 

(1) 19 C. 688; 19 I. A. 166; 6 Sar. P. O. J. 209; 9 
Ind. Dec. (x. s.) 898 (P. CO). 

(238 Ind, Cas. 718;5 L, B. R. 85. 


we a 
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_within the meaning of 
section 244° (c): He is not bound by, nor 
affected by, the decree. Thera is also no 
privity between him and tha judgment- 
debtcr and he may be a purchaser against 
tbe wish of the judgment-debtor. This last 
observation applies to the present case, 
in which both the “decrees holder and the 
judgment-debtor have made common cause 
ands want the auction-sale to be set aside. 
-In my opinion the order of -the Munsif, 
so far as if was-in favour of the auction- 
purchaser, was not appealable to the Senior 


4s = . 
representative” 


` -Subordinate Judge under section 47, Civil 


pie S 


oe 


“7. = .Prosedure Code, and I set aside his order 
“on appeal. - 


--The Pleader for the respondents was also 
:sonstrained to admit that there is no 
provision of the Civil Prosedura Code 
“onder which an austion-sale of moveable” 
property which has been daly ‘‘sonfirmed” 
by, tHe, executing Court can be set aside 
upon the application of the decsree-holder 
or the judgmenttdebtor.. Admittedly, the 
auction sale of the-desree in question in 
the present case was duly- confirmed and the 
‘decree-holder had no right to have it set 
aside. f ~ 
-I accept this revision, set aside the order 
of the Senior Subordinate Judge and 
restore that of the Munsif | with costs 
throughout, N ; 
; Revision accepted, 


4 a 
8 
MADRAS HIGH COURT. 
APPEAL AGAINST ArpeLLaTe Or. ER No, 88 
or 1917, -> 
April 3, 1918. 
. Present:—Mr., Justice Sadasive Aiyar and 
Mr. Justice Napier. f 
THIMMA REDPI—DECREE-HOLDER— 
APPELLANT | . 
versus: . at 
SUBBA REDD DAR AND O0OTHERS—:, * 
Derenpants Nos. ] AND 2 AND PLAINTIFE 3 
Nos. 3 anp 4 AND LEGAL REPRESENTATIVES 


or PLAINTIPES Nos, l AND 2—RESPONDESTS. 
Civil Procedure Code (Act V of 1908), O. XXI; rr. 2, 


16—Buecution of decree—Satisfaction of decree out of . Munsif, ° Sattur, 


Pr 
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Court—Certtficate, form of—Certificate "by some of 
“several decree- holers, validity of - Certificate in execu- 
tion petition or in cownter-petition, sufficiency of— 
Release by some of several joint decree-holders in 
favour of rest, effect of —Satisfaction before release— Certi- 
ficate by releasors after release, effect of—Record by 
Court of satisfection, absence of, effect of ~ Assignment 
of decree without consideration, whether vests title in 
assignee—Assignment by some of several joint decree- 
holders—Execution by assignee for his individual 
benefit; whether sustainable. 

The absence of consideration for an assignment of 
a decree will not, provided the assignment is nota 
_sham transaction, deprive the assignee of his right 
“to’execute the deoree. [p. 143, col. 1.) 

Chellam Chetti v. Beeni Chetti, 43 Ind. Cas. 801; 7 
L. W. 20'; (1918) M, W, N. 226, "followed. 

A certificate of satisfaction under Order KAT, rule 2, 
of the Civil Procedure Code need not be in any par- 
ticular form, provided that the satisfaction is in some 
manner notified to Court, and even the mention of 
payment to the Court at any time by the decree- 
holder, e g. in his execution petition, is a Suficient 
certificate. [p. 143, col. 2.] 


The record of such satisfaction -by the Court ig 
only a formal matter which may be madé at any time 
or even be treated as having been made. The absence 
of such a formal record will not nullify the effect of 
the certificate, which alone is sufficient to enable the 
Court to recognize the payment. [p 144, col. 1,7 

Certificates of satisfaction given by some of 
several joint decree-holders will not bind the others 
even if all of them are partners, [p. 144, col. 2,] 


But where a certificate is given for and on be- 
half of all the decree-bolders, and there is a 
de facto discharge of the decree, the other decree. 
holders canitot be allowed to apply for execution, 
[p. 147, col. 1.) 

— A release by some of several joint decree-holderg 

of all their rights in favour of the others will not 
vest any title in the latter in the decree, if there 
was a discharge at the date of release and the 
releasors had themselves no interest in the decree 
to assign away. [p. 147, col. 1] 


Where ail the decree-holders do not join-in the 
assignment of.a decree, but some only of them 
make. an assignment, the assignee gets no interest 
even in a fraction pf the decree amount, and even 


. if he can be regarded as acquiring the status of a 


joint decree-holder with the others, he must app ply 

for execution of the decree under Order XXL, 
rule 15, for the benefit of Himself and the: other 
joint decree- holders -with his assignors, and not 
for his individual benefit alone. [p. 145, col. 1.] 


Appeal against the order, dated the. 16th 
August 1916, of the Court of the Temporary: . 
Subordinate Judge, Sivaganga, in Original 
Suit No. 6 of 1916, preferred against -the 
order, dated the 23rd September 1914, of the 
Court of-the Principal Districts Munsif 


Srivilliputhur, in „Execution Petition No, 4" KA 


of 1914, in. Original Suit Ne. 471 of 1907y 
on the- ‘Ble of the. Court of -the Distriot 


he 


a 


r 


me 
v 
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FACTS appear from the judgment. 
Mr, K. S. Ramubh:dra Ayyar, for the Appel- 
lant,-—-The lower -Court’s finding that the 


assignee got no rights because there was 


no consideration for the assignment is 
wrong. It is not necessary that consider- 
ation should pass. Chellam Ohetti v. Seeni 
Chetti (1). j 
The assignee of the plaintiffs Nos. 3 aud 4 
was entitled to execute the decree. The serti- 
fioates of satisfaction by plaintiffs Nos. 1 and 
2 were mentioned only in a sounter petition 
when they got notice of the appellant’s 
application for execution, That is not the 
certificate contemplated by Order XXI, 
“pule 2. 


The certificates, even if they are legal 
and proper, are ineffective and of no 
force because the executing Court has not 
formally recorded ‘satisfaction, Mott Ram v. 
Hannu Prasad (2) and Pertasami y. Krishna 
Ayyan (8). Unless the Court recognizes 
the payment,. thé certificates of themselves 
will not bar execution. Sub-rules 1 and 
gòf Order XXI, rule 2, must be read to- 
geter. The Court is required by the 
„former to record satisfaction and, therefore, 


“tho words ‘or recorded’ in sub-rule 3 must ba 


“read as ‘and recorded.’ 


Tho certificates were given only after the 
persons releasing had given up their rights 
under the decree. At the time they gave 
the certificates they had no substantive 
interest in the decree. 
therefore, valueless. Those releases vested 
_ the entire rights in the desree in the appel- 
lant's assignors. ; 


In any event, the appellant was entitled 
to his assignors’ shares in the decree and, 
as the holder of that fractional interest, 
he could execute the whole decree ‘for him- 
self and for the benefit of all the other 
deoree holders. 


Mr, A. Krishnaswami Atyar, for the Re- 
spondents,— Order XXT, rule 2, does not pres- 
cribe any particular form for the entering 
up of satisfaction. The object of the pro- 
vision is only that the factum of satia- 
faction. should be brought to the notice of 


(1) 43 Ind. Cas. $01; 7 L. W. 201; (1918) MA W. N. 


226. 
(2) 26 A. 334; 1 A. L. J. 40; A. W. N. (1904) 84. 
(3) 25 M. 431; 12 M. L. J. 166, 
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the Court. At time of execution, the plaint- 
iffs Nos. 1 and 2, in answer to a notice from 
Conrt, mentioned i in their statement of ob- 
jection that the amount was paid up. That 
is sufficient compliance with Order XXI, 
rule 2, 


It is not necessary that there should be a 
formal record of satisfaction by Court, 
The language of sub-rule 3 is specific. 
There is no warrant for reading | or recorded’ 
as ‘and recorded.’ There is no certificate in 
sub-rule 2 but the Court has to record the 
payment as certified. The Court's failure 
to record satisfaction cannot work -to the 
prejudice of the judgment-debtor. 


The release by plaintiffs Nos. 1 and 2 in 
favour of plaintiffs Nos.3 and 4 cannot vest the 
whole or even any right in the decree in the 
releasees. There was no decrees in existence 
at the date of the releases and the releasora 
never could have intended to transfer their 
rights in the deoree. 


Appellant got no title by tho transfer 
in the decree debt,as it was not a transfer 
by all the decree holders. Besides he did 
not apply for exesution for and on behalf 


of all and an application for himself alone _ 


is not valid. 


JUDGMENT. 

Sapastva Atyar, J.—The 3rd and 4th 
plaintiffs’ (decree-holders’) assignee is the 
appellant before us. The material facts 
may be shortly stated thug, The lst and 


the-2nd plaintiffs were partners of the joint’ 


decree holders with the appellant’s assignors, 
namely, the plaintiffs Nos. 3 and 4. The 
decree was passed in favour of all the 
four plaintiffs in 1903 for a certain sum of 
money. There was an adjustment of the 
decree amount between the defendants and 
the plaintiffs at Rs 485 and that sum was 
paid up to all the foyr plaintiffs in 1909 by 
the defendants through one Muthia Theyan. 
The decree was thus really satisfied but a 
certificate of satisfaction was not filed 
by all or any of the four plaintiffs till 
December 1911 and hence the exeonting 
Court could not recognize the satisfaction 
till then. 


In 1910the four plaintiffs dissolved the part- 
nership and the plaintiffs Nos.2and 1 respec- 
tively executed release deeds in February 
1910 and February 1911 in respect of 


| 
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the partnership assets and liabilities, As 
all the four partners knew well that the 
decree debt due by the defendants had 


been really satisfied in 1909, the plaintiffs, 


Nos, Land 2 never could have thought when 
they executed their release deeds that the 
partnership owned any interest in the decree 
and could not have intended to transfer 
any rights under the decree to the plaint- 
iffs Nos. 3and 4, (The release deeds A and B 
have not been translated and printed.) 
Plaintiffs Nos. 3 and 4 treating\the deeree, 
however, as still alive and treating themselves 
as the sole owners of the decree, fraudu- 
lently assigned the desree to the appel- 
lant (execution petitioner) for no consider- 
ation in May L911. The appellant first applied 


for execution in July 1911 (just within3 years. 


of the decree). The plaintiffs Nos. L and 2 
got notica and filed scounter-poetitions in 
December 1911, which contained gerti- 
ficates of satisfaction of the decree by pay- 
ment of Rs, 485 in 1909. The appellant 
did not proseoute that petition and had it 
dismissed in 1912, Then he filed the 
present execution petition in November 1913 
for a warrant of arrest against the lst 
defendant for recovery of the decrees 
amount, 

The lower Appellate Oonurt (confirming 
the decision of the District Munsif) re- 
fused to recognizs the appellant as trans- 
feree of the decree and dismissed the eze- 
cution application, on the above facts and 
on the view that the certificatés of the 
plaintiffs Nos. 1 and 2 were legally valid 
certifisates of satisfaction which discharged 
the deorce 

The appallant’s learned Vakil (Mr. K.S. 
Ramabhadra Aiyar) strenuously argued the 
following points (each of whioh I shall 
deal with below immediately after stating it). 

First contention: —The lower Appellate 
Court was wrong in going into the ques- 
tion of consideration for the assignment of 
the decree to the appellant. This argu- 
ment seems well-founded. See Chellam 
Ohetti v. Seeni Ohetti (1), which decides that 
provided the assignment is not a sham 
transaction, the absence of consideration 
will not deprive the assignee of his right to 
execute the dearee. ! | 

Second Gontention; —The so-called serti- 
-fioates of plaintiffs Nos. 1 and 2 are not in 
proper form and ought not to be treated aa 
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certificates of satisfaction under Order KAT, 
rule 2, There is no substance in this oon- 
tention as a certificate under Order X XI, rule 2, 


‘of the decree holder need not be in any parti- 


calar form and even the mention of the pay- 
ment to the Court at any time by the decree- 
holder, say in his execution petition, is a 
sufficient certificate. See Mohamed Silar Sahib 
& Co. v. Nabi Khan Sahib (4) and Mathar 
Dravia Sakaya Ela Nidhi Oo., Ltd., In re~(5). 

Third sontention:—As no record of 
satisfaction was made by the Court on those 
certificates, they are legally useless. Mr. 
Ramabhadra Aiyar relied on,certain passages 
in the judgments in Moti Ram v, Hannu 
Prasad (2) and Percasumi v. krishna Ayyan 
(3) and other cases for his contention that 
it is the record of satisfaction made by 
the Court on the decree holder’s certificate 
that discharges the decree and not the 
certificate itself. In the old Civil Prosedure 
Code, section 258, paragraph 1, corresponding 
to Order XXI, rule 2, sub-rule (1), there 
was no express provision for any record 


of the certificate of satisfaction when given” 


by the decree-holder, though the Mofussil 
Courts usually endorsed “recorded” on such, 
certificates. Where the deoree-holder did 


not certify but the judgment-debtor applied >` 


within 90 days to the Court to send notice 
to the decree-holder to show cause why 
payment or adjustment should not be 
recorded as certified, it was enacted that 
the Court, on his failure to show cause, 
“shall record the same” (that isas certified), 
The rd paragraph of section 258, which 
was intended to providefor the exeonting 
Court not resognizing payments 
Court except in the two cases referred to 
in the previous two paragraphs, mentions 
expressly one of the cases, namely, the 
payment or adjustment being “certified as 
aforesaid,” that is, by the desree holder 
under paragraph 1, and does not expressly 
add “or recorded by the Court as certified” 
under paragraph 2. Evidently the word 
““sertified” in the 3rd paragraph was intended 
to mean “certified” or “recorded by Court 
as certified,” 
sub rule 3 the omitted words “or recorded.” 
Mr, Ramabhadra Aiyar’s argument thai 


we 


(4) 35 Ind. Cas, 167; 31 M. L. J. 93 at p. 94; (1916) 
1M. W. N. 471; 3 L. W. 579; 20 M. L, T. 381. 
(6) 40 Jnd. Cas, 889; 6 L, W, 644, 


out of - 


The new Code supplies in. 


~ 
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; . Court to recognize the payment, 
* tention of Mr. Ramabhadra Aiyar, therefore, 
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because the Ist sub rule in Order XXI, 
rule 2, bas added the words “and the Court 
shall redid the same”, that is, the decree- 
holder’s certificate of adjustment, the words 
“or recorded” in sub-rule 3 must be read 
as “and recorded” where there is a 
certificate by the deéoree-holder under 
sub-rule 1, is ingenious but wholly inad- 
missible. In the case of sub-rule 2, there 
is no certificate at all but only a record 
by the Court as sertified, and the expression 
in sub-rule 3 “sortified or recorded”, if 
read “certified and recorded”, will make 
sub-rule 2 wholly ineffectual to protect 
the judgment-debtor. The neglect by tho 
Court of the duty expressly imposed ‘on it 
(under sub-rule 1, Order XXI, rule 2of the 
new Code) of recording the deores holder's 
certificate cannot prejudice the judgment- 
debtor and it cannot be argued  success- 
fully that the record also by the Court 
is required~under sub-rule 3 before the 
payment or adjustment sould be recognized. 
The record by the Court being a formal 
matter, of course, may be made at any 
time or even be treated as having been 
made, Inthe cases of Mahomed Silar Sahib 
§ Oo. v. Nabi Khan Sahib (4) and Mathar 
Dravia Sahaya Ela Nidhi Co., In re (5), 
no such record by the Court of the 
certificate of payment could have been made 
(as the payment was mentioned for the first 
time in the execution petition itself) and 
yet.it was not argued in those cases that, 
in the absence of such a formal record, 
the certificate alone would not enable the 
This oon- 


also fails. De 
Fourth scontention:—The certificates of 
the plaintiffs Nos. 2 and 1, after they had 


released all their rights.in the decree in, 


favour respectively of plaintifis Nos. 3 and 4, 
are useless. 

The releases (as I said before) are not 
translated or printed. Admittedly, they do 
not refer expressly to the decree amount 
due to the four partners as joint decree- 
holders. Offfield, J. and myself held in 
Mahomed Silar Sahib & Co. v, Nabi Khan 
Sahib (4), following Bashyam Aiyangar, 
J.’s, statement of the law in Periasami 
v. Krishna Ayyan (3), that a payment out 
of Court to one only of several joint 
degres- holders cannot bind the others even 
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if he and the others were partners. I 

think it follows on the samə prinsiple 


that certificates given by two joint 
decree-holders | cannot also bind the 
other desree-holders even if all of them were 
partners. Hence I am inclined to hold’ 
that the certificates themselves given by 
the plaintiffs Nos. 1 and 2 cannot be treated 
by the executing Court as having discharged 
the decree passed in favour of all the four 
plaintiffs, unless 3rd and 4th plaintiffs had 
given authority (express or implied) to the 
plaintifs Nos. 1 and 2 to certify satisfaction. 
Turning to the releases given by the plaintiffs 
Nos, 2 and 1, however, [do not agree with 
the appellant’s contention that those releases 
had the effect of vesting the entire rights in 
the decree in the plaintiffs Nos 3 and 4 aloña. 
In ‘the first place, the decree had been 
discharged except in the eye of an executing 
Court. In the second place, the plaintiffs 
Nos. l and 2 never intended to and never did 
transfer their interests in tha dearas (to the 
exteat that they remained alive in the eye 
of the exesnting Court) in favour of the 
plaintiffs Nos. 3 and 4. Hence, it must be 
taken that, notwithstanding the releases, the 
decree was alive in favour of all the four 
desres-holders so far as the exesnting Court 
was concerned, 

The fifth and the last sufitentinns is that, 
in any event, the plaintiffs Nos. 8 and 4 
owned some fractional interest in the desrea 
and that at least there was a transfer of that 
interest to the petitionsr (appellant) and as 
the holder of such a fractional share in the 
decree, he sould apply for execution of the 
whole decree on behalf of himself and of the 
plaintiffs Nos, 1 and 2 

I am inclined to hold (in answer to this con- 
tention) that the transfer by the plaintifis Nos. 
3 and 4 alone conveyed no title or interest 
in the decree debt in favour of the petitioner. 
In Mahomed Silar Sahib & Oo. v. Nabi Khan 
Sahib (4) I observed as follows:— “Tam very 
doubtful whether two out of three partnera” 
(here it is two out of four partners) “oan, in 
their individual capacities, legally claim 
definite shares in a particular deoree debt 
belonging to themselves and the other 
partners jointly, such a decree debt being 
only an asset out of the numerous partnership 
assets. I think that they cannot make such 
a claim to own separate shares in a particular 
asset any more than a member of a joint: 


r, 
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Hindu family can claim to receives in his in- 
dividual capasity (or give a valid dissharge 
for) his share of a particular debt due by 
one of the debtors of the joint Hindu family 
-whioh possesses numerous other assets. 
Neither a purtner nor a member of a joint 

: Hindu family can claim and receive a definite 
share in a particular partnership debt or 
family debt as- the case may be.” It follows 
that as all the join’ decree. holders did not join 
in the transfer, the petitioner got no interest 
even in a fraction of the decree amount. Far- 
ther under Order XXI, rule 15, even if the 
petitioner by reason of the deed he obtained 
from plaintiffs Nos. 3 and 4 secured the status 
of a joint decree-holder with the plaintiffs 
Nos, 1 and 2, he should have applied for the 
execution of the decree for the bene£t of him: 
self and the plaintiffs Nos. 1 and 2 [see Order 
XXI, rule 15 (1)], whereas the application 
which he actually made was for his individual 
benefit alone. 

For the above reasons, I hold that the 
dismissal of the petitioner's application for 
execution by the lower Courts ought to be 
upheld and this appeal should be dismissed 
with costs, 

Napike, J.— The facts out of which this 
appeal arises are found by the lower 
Appellate Court as follows:— Plaintiffs 
Nos. 1 to 4 were partners and brought a suit 
against- the defendants upon a promissory 
note. In the Appellate Court, the suit was 
settled bythe payment of Ry. 485. This 
money was paid by one Muthia Thevan to 
the plaintiffs and credited in the partnership 
accounts, Subssquent to tbe payment, the 
plaintiffs dissolved the partnership, the 3rd 
and 4th defendants taking over the assets 
and liabilities of the partnership and later on 

- they assigned their interest to the petitioner 
withont any consideration pasfing. The 
petitioner now seeks to execute the decree 
against the defendants who have discharged 
their liability. The Court having found 
that the amount was discharged and paid 
to all the plaintiffs, the claim has no merits, 
but it is argued that there has been no valid 
discharge within the meaning of Order XXI, 
rule 2, Civil Procedure Code, and that, there- 
fore, the decree is still capable of execution. 
The proceedings taken under Order XXI, rule 
2, were as follows: — The transferee denta: 
holder putin Bxecution Petition No.. 407 of 
1911 on the Sth Angust 1911, Plaintiffs 


10 
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Nos. 1 and 2 put in separate connter- 
petitions on 19th December 1911 and 6th 
December 1911 respectively, stating that a 
sum of Rs. 500 or 425 had been settled in 
full discharge of the decree debi and credited 
in the plaintiffs’ partnership accounts. 
The District Munsif took proceedings 
to ascertain the truth of this statement, 
and partnership books were produced 


but, bafore farther proseedings sould be 
taken, the Ist plaintiff and, then shortly 
afterwards, the 2nd plaintiff died. Notice 


was ordered to their representatives but 
Batta was not paid and the petition was dis- 
missed, A subsequent petition was filed on the 
2nd Ostober 1912 and withdrawn. Another 
patition, Execation Petition No. 4 of 1913, 
was filed on the 20th November 1913, whish 
is the petition oub of whioh this appeal 
arises, The defendants rely on the counter- 
petitions by the deceased Ist and 2 plaint- 
iffs as a bar to execution, while the 
petitioner contends that it is not a’ valid 
discharge. It is argued that there has 
been no certificate and no reoord within 
the, meaning of Order XXI, rule 2, Reali. 
ance is placed on a passage in the judg- 


. ment of Bashyam Aliyangar, J., in a de- 


cision of the Fall Banch  repdrted as 
Pertasami v. Krishna Ayyan (3). The qies- 
tion for desision was one of limitation, but 
in expressing his opinion thé learned Judge 
says that adischarge notso recorded can- 
not be recognized by the Court executing 
the deoree, for such revord is by Statute 
made indispensable evidence for proving 
the alleged discharge. At page 440, how- 
ever, the learned Judge uses this language: 
“TE payment be made out of Cuurt.,.sush 
payment will, of course, be a sufficient 
discharge of the decree debt, and it is not 


_ the act of the Court in recording such pay- 


ment as.certified that operates as a dis. 
charge.” I donot think that the learned 
Judge meant to lay down that there must 
be aformal order of resord. I think the 
real question is whether there hasin fact 
bsen a discharge, and whether the faat of 
the discharge has been brought to tha notice 
of the Court for the express purpose of 
proceedings. That was 
clearly done in this case, for the two 
counter petitions were put in reply to an 
application for exesntion by the transferees 
decres-holder, add it seams to mo immitorial 


N 
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that the Court did not pass any order on 
the counter-petitions. There san be” no 
doubt that if the Distrist Munsif had been 
able to proseed with the application, he 
wonld ‘have found, on the evidence as has 
now been found in these proceedings, 
that the money had been paid to the part- 
nership, ind he would have dismissed the 
petition on its merits. I am, therefore, of 
opinion that the counter. petitions were good 
_ certificates in “form. This” view receives 
some support from the. language used by 
the learned Judges in ‘Alathoor Badrudeen 
v. Gulam Mohideen‘(6), where they say 
that they might, have been inclined to 
-treat the judgment-debtor’s sounter-peti- 
tion to an exeontidén petition as an appli- 
cation to compel the judgment-oreditors 
to certify the adjustment, if that counter- 
petition -had not been put in far too late. 
A still stronger case ig that in Masila- 
mani Mudaliar v. Sethuswami Atyar (7), 
‘where’ the Bench was qonsidering an: ac- 
knowledgment for the purpose’of saving limi- 
tation. There the form of certificate was 
a payment set out in column 5 of the 
execution petition showing payment on 
account. Ayling, J;, says with reference to 
-this: “I see no reason why this should not 
be accepted as „a certificate of ‘payment 
under clause a) of the rule, for nothing 
is prescribed in the rule as “to the time 
within which or the manner in which the 
decree-holder must dertify payment.” Ku- 
marasweami Sastri, J.,says following the 
desision in Rajam Atyar v. Anantharatnam 
Aiyar (8): “Ido not think that the pay- 
ments can be ignored as not certified if they 
were asa matter of fact made” (meaning 
“of course thereby made 
the notice of the Court). These decisions 
seem to me to lay down whatI conceive 
to’ be the true principle, namely, that the 
object of the ruleis not to require any 
particular form of proceeding, but only to 
provide that the Court should be inform- 
ed of the payment, 

The next objection taken to the counter- 
petitions is that they were put in by plaint- 
` iffs Nos. 1 and 2 only after they had ceased to 

(6) 12 Ind. Cas, 562; 36 M, 8557; 24 M. L. J. 541; 10 

M. D. T. 396; (1911) 2 M. W. N. 473; 
(7) 41 Ind. Cas, 701; 41 M. 251; (1917) M. W. N. 
602; 33 M. L. J. 219; 22 M. L. Ty 115. : 


(8) 81 Ind. Cas. 818; 29 M, L.J. 669; 18-M. L. T. 
475; (1916) 1 M. W, N. 127. 
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bave any interest in the debt. It is contended, 


_thérefore} .that there has been no certificate ` 
by the desree-holders, the-argument being 


that the. word ,“‘deoree-holder” ‘mist mean 
all the- decree-holders where there are more 
than one and that the” rule cannot be read 
as if it said “the decree- holder, or any one 
of the -several decree-holders.” 


bave, however, held that the -objest.of the 
rule is to inform the Court, or ‘putting 
it in the words of Bashyam 'Aiyangar, J., 
“It ie not the“act of the Court in record:, 
ing such. payment’ as certified that operat- 
es ag a discharge.” The learned Vakil 
for the appellant relies on the decision of 
a Single Judge in Mott Ram-v. Hannu 
.Prasad (2). But in that case the joint 
decree:holder who had certified satisfaction 


_ did not certify it for the benefit’ of bim.-- 
self and the other decree-holders, and alleg- 


There is @ - 
great deal of forse’in this contention. I 


ed only that he had received the amount , 


” of the decree: The decision of the: learned 


Judge was based on the proposition that’ 


one of the two joint decree holders éannot 
assome to himself power to give a dis. 


charge out of Court for the fulh amount’ 
/ of the deoree. 


That is a proposition which 
cannot be disputed- and is- expressly laid 
down in Periasami v. Krishna Ayyan (8) 
and followed ina case reported as Mahomed 
Silar Sahib & Oo. :v. Nabi Khan Sahib (4), 
But here the amount has been paid to all 
the decree-holders though the certificate 
~is only by two of them. The question is 
not one of substantive rights but of pro- 
cedure, In a case reported as Tarruck Ohunder 
Bhuttacharjee v. Dwendro Nath Sanyal (9), 
one of the several joint decres-holders certi- 
fied a payment to him of a i2 anna share 


in a deoree and the other - decree- holders ` 


The Court 
recognized the fact that in two earlier 
cases of Ranee Nyna Kooer v. 
(18) and Brojeswari Ohowdhranee v. Tripoora 
Soonderee Debi (11) the Court had held that 
where one of the’ 
fied payment of the- whole decrees, the 
remaining decree-holders ought not to be 
allowed to take ont exesition again until 
they had satisfied the Oourt that they 


(9) 90. 831; 12 0. L. R. 566; 5 Shome L, R. 26;4 
Ind. Deo. (N. s.) 1208. 

(10) 22 W. R. 77. 

(11) 80. L. B. 513, 


Doolee Ohund 


decree- holders: had certi- - 
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knéw nothing of the payment The Court 
was, however, not prepared to go quite so 
far as that; it desided that the Court ought 
mot to resoguize payment made out of 
Court if certified by only one decres-holder 
unless made and certified for the bene 
of all, This view was based on the 
analogy of sastion 231 of the oll Code, 
which allowed one of several joint deoree- 
“holders to apply for execution of the whole 


desres. for the benefit of all. To my 
mind thera is great forse in this analogy 


a 


and to allow one of several joint deores- . 


-holders who have already received pay- 
ment to some in and apply: for exacution 
after the other decras-holders have certi- 
fied - discharge of the debt wonld, in my 
Opinion, opən ths door to frand and de- 
feat the objest of the sestion, which is 
not aimed at tha pravention of - pay- 
ment, ont of Court bat merely requires 
notice of it so asto prevent execution issa- 
ing. I san find no case in whish such a 
certifisate had baen held to be bad whera the 
amcunt has in fact been received by all the 
joint decree-holderg. 4 

Therefore, in my opinion, this point 
also fails and the appeal must be dismiss- 
ed with oats. i 

M, €. P, 2 3 

Appeal dismissed. 





PUNJAB CHIEF COURT,| 
Seconp Crvin Arraga No. 652 or. 1918. 
a May 16, 1918. l 

Present: —Mr, Justice LaRossignol. 
BOLA—Puarntivg—APPELLANT 
a versus Si 
BHIKH A AND OTHERS —Daranpayts— 

: | : RESPONDENIS, 

Pre-emption —Waiver of right to pre-empt, effect of 
—Purchaser from vendee having superior right of pres 
emption, whether barred by waiver. , 

A plaintiff in a pre-emption suit cannot plead with 
suooess against a defendant who is the assignee of 
the original vendee that he waived his right to pre 
empt on the original sale, 

Defendant, who had a prior right of pre-emption in 
respect of a sale, waived his right to pre-empt, but 
when the vendee’s possession was threatened by the 

‘plaintiff, the vendes sold the land by private treaty to 
the defendant: — x hn Sos 
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Held, that the defendant had waived a right to 
enforce pre-emption and not a right to resist it, and 
that, therefore, the plaintiff could not succeed against 
him. Bs i 

Sesond appeal from the deores of the 
District Judge, Ambala, dated the Bls 
January 1918, x 

Mr, Zra-ud- Din, for the Appellant. i 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.—The only question in this 
case is whether it can be pleaded with 
success against a defendant who is the 
assignee of the original vendee that he 
waived his right to pre-empt on the original 
sale, 

In this case Barkat did waive his right 
to pre-empt but when the vendee’s pos- 


“session was threatened by plaintiff, vendee 


sold the land by private treaty to Barkat. 

I have been referred to several rulings 
which lay down that a waiver of a right 
to pre-empt is irrevocable, and that it opens 
the door to every other pre-emptor, also 
that a pre-emptor plaintiff who has waived 
his right cannot succeed in his- suit, but 
thesp rulings are inapplicable to this case, 
where the waiver doss not sesk to enforce 
a right to pre-empt. He is not a plaintiff 
but a defendant, who has secured the land 
by private treaty and defends his acquisi- 
tiof on the ground that his right to pre- 
empt is as good as, if not superior to, 
plaintiff's. What Barkat waived was a 
right to enforce pre-emption, not a right to 
resist it. 

I dismiss the appeal but leave parties 
to bear their own sosts in'this Court. 


Appeal dismissed, 


re vu 


MADRAS HIGH COURT, 
Ssconp Civiu Appeat No, 364 or 1917, 
February 26, 1918. 
Present:—Mr. Justice Oldfield and 
. Mr. Justice Sadasiva Aiyar. 
KODI SANKARA BHATTA—Putaintire 
— APPELLANT ` 
a VErSuUus 
MOIDIN AND oraeas—Dergnpants Nos, 2 
TO 5 AND Legat REPRESENTATIVES OF Ist 
> DeRANDANT— RESPONDENTS. 
Iransfer of Property Acti (IV of 1882), ss. 43, 70—~ 
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Trusts Act (IT of 1882), s. 90, applicability of— South, 
Kanara—Warg land; mortgage of, by wargdar with 
adjoining kamaki land—Right of Government over 
kumaki lands ~ Assignment on darkhast of kumaki 
land to wargdar ~ Ejectment, suit in, of mortgagee from 
kumaki ‘land, maintainability of ~ Possession of mort- 
gagee for over 12 years, effect of. 

Plaintiff's predecessor-in-title mortgaged usu- 
fructuarily in 1890 certain warg land and kumaki land 
adjoining it to defendants’ predecessor-in-interest. 
The mortgagee and his heirs were in possession up 
to 1914, Meanwhile, in the Settlement of 1902, patia 
was issued for the warg land alone and the kumaki 
land, which. was classed as waste poramboke, was 
assigned on darkhast to the plaintiff in 191i. On 
„a suit by the plaintiff to eject the defendant from the 
kumaki land in 1914: ` p 

Held, (1) that the paramount right of Government 
over the kumaki land which was assigned to the 
-plaintiff prevailed over the rights of the mortgagee 
whose enjoyment between 1890 avd 1914 could not 
confer on him any adverse title as against the 
plaintiff; [p. 150, col. 1.] | 

(2) that the mortgage of 1890 did not operate 
onthe interest acquired by the plaintiff by the 
darkhast grant of 1911, as no proof had been let in 
of any erfoneous representation by the mortgagor 
at the date of the mortgage or of the mortgagee 
having acted on any such representation to his 
detriment; [p. 150, col. 1.] 

(3) that the suit land could not be treated as an 
accession to the mortgaged property under sestion 

_ 70 of the Transfer of Property Act, as it was at the 
absolute disposal of Government; [p. 150, col: t.] 

(4) that the defendants were not protected by 
section 90 of the Trusts Act, asthe plaintiff did not 
obtain the suit land on darkhast as representing 
all persons interested in the property. [p. 160, col. 2.] 

Section 43 of the Transfer of Property Act should 
be a as a branch of the law of estoppel. [p. 150, 

col, 1. - 

Second appeal against the decree of the 
Court of tbe Subordinate Judge, South 
Canara, in Appeal Suit No. 73 ‘of 1916 
(Appeal Suit No. 874 of, 1915 on tbe file 
of the District Court, “ South Kanara), 
preferred against the decree of the Court 
of the District Munsif, Kasargod, in 
Original Suit No, 234 of 1914, 

FACTS appear from the judgment, 

Mr, B. Sttarama Row, for the Appellant.— 
The Government have absolute rights over 
Kumaki lands in South Kanara. They 
were entitled to ignore the mortgage in 
favour of defendants’ predecessors and the 
Darkhast grant in favour of plaintiff gave 
him av independent title. He was, there- 
fore, entitled on the strength of that title to 
eject the defendants. The defendants and 
their predecessors’ rights under the mort- 
gage or their possession for upwards of 
a 12 years will not avail tbem as against the 


e paramount rights of Government, Rattikudur 
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Narain Rao v. Andar Sayad Abbus Sahib (1). 

Mr. H. Balakrishna Row, for the Respond- 
ents.—-The plaintiff bas suppressed the fact 
of the mortgage and of defendants’ posses- 
sion as mortgagees. Plaintiff is bound by 
the mortgage created by his predecessors 
and cannot ignore it. The action is not 
maintainable without offering to redeem the 


mortgage. In any“ event, if the original 
mortgage was void or unauthorized, the” 
transfer operates on the subsequently 


acquired interest of the plaintiff by Darkhast 
grant under section 43 of the Transfer .of 
Property Act. 
evicted from theland cn a claim of absolute 
ownership, The acquisition by - Darkhast 
may also be treated as an accession to the 
mortgaged property under section 70 of the 
Transfer of-Property Act and it becomes 
part of the original security. Lastly, the 
plaintiff must be deemed to have acquired 
the land for the benefit of the defendants 
mortgagees under section 90 of the Trusts 
Ast. The principle of that section is appli- 
cable to the present case. ' 

Mr. B. Sitaram Row, in- reply. —Neither 
section 43 nor section 70 of the Transfer 
of Property Act bas any bearing on the 
facts of this case. There was no false 
representation by the mortgeagors. They 
purported to convey rights .which appertain- 
ed to them as adjacent land-owners, and 

+, there is no proof that the mortgagees acted 
on such representations to their prejudice 
to attract the applicability of the section, 
The mortgage could not operate on the 
defendants’ subsequently acquired interest. 
The grant was by Government as paramount 
owners and the grantee’s acquisition of an 
independent right cannot be said to be an 
accession to the mortgaged property. Section 
SO of the Trusts Act cannot apply, as 
plaintiff had no fiduciary character and does 
not come under the category of persons 
expressly mentioned in the, section. The 
grant was to the mortgagor, and not to 
the mortgagee, and the former did not 
obtain the land as representing allpersons 
interested in the mortgaged property, 

JUDGMENT, 

Sapasiva Alvar, J.— The plaintiff is the 
appellant. The plaintif ownsa Warg land 
marked 17/27 in the plan Bxhibit O, as the re- 


(1) 27 Tud, Cas: 785; 28 M, L. J44, 


The defendants could not be- 


+ 
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versionary heir of ihe husband of one The plaintiff also sued for recovery of plaint 


.Devamma. Devamma granted a usufruc- 
tuary mortgage Exhibit A in 1890, not 
only of the Warg -land 17/27, but also of 
plaint item (1) which was the slope of a 
hill ‘adjoining _ the Warg land.’ Item (1) 
is marked A, A-1 and Binthe plaint. It 
is well known that in South Kanara; Warg 
lands have what are’ called ‘Kumaki 
rights over a certain extent of adjoining 
waste land. Hence Devamma usufructuarily 
mortgaged in 1890 both ber Warg land 
and the plaint item (1) in dispute and put 
her mortgagee in possession, and ‘the said 
mortgagee and his suséessors-in-title includ- 
ing the lst defendant have been in posses- 
sion of item (1) along with the Warg lands 
all along from 1890. “ 

In the Settlement of 1902, Pattah was 
issyed for the Warg land alone, item (1) 
being glassed as wasto Poramboke. 

The plaintiff, who owned the equity of 
redemption in the lands usufructuarily mort- 
gaged, took advantage of the fact that item 
(1), & portion of the lands, belonged to 
the Government and was at its absolute 
disposal (thongh under the Darkhast rules 
the Revenue Officers charged with the duty 
_ of granting lands on Darkhast were directed 
to prefer the neighbouring Wargdars), ap- 
plied for the Darkhast grant of item (2) in 
1910-.and obtained a grant of it to himself. 
in March 1911 (see Exhibit B). The 
plaintiff thereupon brought this suit 
against the mortkagee, the Ist defendant, 
(who died after suit and whose legal re- 
presentatives are the defendants ‘N-s. 2 to 5) 
for. possession of the plaint item (1) on 
the strength of his title under the above 
Darkbast grant. The plaintiff cleverly omitted 
in his plaint all mention of the fast that 
his . pradecessor-in title (Davamma) ~ had 
usufrastuarily mortgaged the plaint item 
(1) also in’ 1890 to the Ist~defendant’s’ 
predecessor-in-title and that the Ist defand- 
ant and his predécessors-in-title had been in 
possession-of plaint item (1) along with other 
lands as usufrnctuary mortgagees from 1890. 
Ono the other hand, he told a falsehood. in 
the plaint that the defendants trespassed 
upon the. Government land item (1) only 
in -December 1910, thathe was in posses- 
sion of it bafore and that he was_grauted 
the land by Government, while he was so, 
in pesssssiog of if on behalf of a Stanom. 


item (2) (ridge bunds on whioh trees stard 
and called Kattupannis}, alleging that the 
defendants unlawfully trespassed at the sama 
time (in Desember 1910) on those Kattupani 
lands also, The real truth wag that these 


_Kattupannis were also included in the mort. 


gage of 1890 (except the portion marked XY 


-in the plan) and have all along been in the 


possession of the mortgagee and bis successors- 
in- title. The District Munsif gave a decree 


_to the plaintiff for the portion XY of the. 


Kattupannis (to which the defendants laid 
no claim) and dismissed the plaintiff's suif 
in cther respects, on the ground that the 
plaintiff i in order to evade his liability to 
give compensation for the house built on 
item (1) by the Ist defendant (which 
_plaintiff would have to do if the plaintiff: 
“sued to redeem item (1) and the Warg 
land and the Kattupannis except XY on the 
mortgage of 1890) has brought this euit 


in ‘ejectment as regards items (1) and (2) 


alone, excluding the Warg land, making 
the false allegation of trespassin December 
1890 as regards the items 1 and 2. The 
Subordinate Judge on appeal confirmed the 
lower Court’s decree. 

Nothing was alleged.-by Mr. B Sitarama. 
Row for the appellant (plaintiff) which 
could induce us to differ fron the con- 
current findings of fact by the lower 
Courts. He, however, strongly relied upon 
the question, of law, namely, that item (1) 
being merely a Kumaki land attached to 
the Warg land, the Government was entitled 
to ignore tbe mortgage made in 1890 by 
tho Wargdar so far as regards the Kumaki 
land, that it was entitled to grant the 
Kumaki' land to whomsoever it pleased, that: 
the plaintiff as such grantee acquired a 
title to itasowner against the Ist defend- 
ant (the usufrustaary mortgagee under the 
Wargdar) and thatthe Ist defendant was 
not entitled to rely upon the right of 
possession granted by the Wargdar (under 
the mortgage) of the Kumaki land as against 
the right of` possession granted by tha 
Government (under th8Darkbast procesdings) 
to the plaintiff. Having regard to the desision: 
in Hatttkudur Narain Rao v. Andar Sayad 
Abbas Sakib (1), approved in Swdminatha 
Mudalt v. Saravana Mudali (2), and to 
the rights of the Government in waste 

(2) 40 Ind. Cas. 681; 83 M. L, J. 370. 


y yN 


` 


. mortgagees 
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land in Sonth Kapara as settled by the 
Full Berch decision in Secretary of State 
for India v. Manjeshwar Krishnayya (3). 
I do not see my way to get round 
the above contention of Mr. Sitarama Row. 
The lower Appellate Court relied) on the 
fact that the Ist defendant and his pre- 
decessors had been enjoying the land item 
(1) ‘as mortgagees for more than 12 yeare, 
that is, between 1890 and 1914, when this 
snit was brought. But such enjoyment 
cannot confer any adverse title on the 
as against the Government 
and when tbe Government exorcised 
their paramount right in 1911, the 
plaintiff got a clean title. The District 
Munsif relied on section 43 of the Transfer 
of Property Act, but section 43 has been 
treated asa branch of the law of estoppel. 
[See Pandirt Bangaram v, Karumoory Sub- 
baraju (4), Jadu, Bans Upadhiya v. 
Sheojtt Singh (5) and Rashmoni Dasi v. 
Surja Kanta Roy Chowdhry (6).} No proof 
of apy erroneous representation by the 
mortgagor at the time of Exhibit A (the 
mortgage of 1890} or of the mortgagee’s - 
having acted on any such representation 
to. his detriment has been proved and I 
cannot agree with the District Mursif that 
by reason of section 43 of the Trarsfer 
of Property Act, the mortgage of 1890 
operated on the interest which the plaint- 


iff acquired by his Darkhast grant of 1911, 


The respondents’ learned Vakil Mr. Bala. 
krishna Row attempted to support ° the 
decision of the lower Courts on a ground 
not put forward in the judgments of the 
lower Courts, namely, that funder section 
70 ofthé Transfer of Property Ast, any 
accession to the mortgaged property becomes 
part of the security and that the plaint-item 
(1) should be ‘treated as such an accession 
to the mortgaged Warg land. Having regard 
to the illustrations to section 70 of the 
Transfer 6fs Property Act, I am unable to 
hold that the Kumaki land at the absolute 
disposal of the Government and granted 
by them to the owner of the equity cf 
redemption ‘of the neighbouring Warg land 
can be treated as an accession to the said 
Warg land. Mr. Balakrishna Row relied 
also upon section 90 of. pe. Trusts Ast, 


(3) £8 M. 267; 16 M. D. J. 147 (F. 

(4) 8 Ind. Cas. 288; 8 M. L. T, 285; D 169, 

(5) 10 Ind, Cas, 443. 

(6) 82 0, 889 at p, 836; Z O, L, J, 6,90. W. N. 1619, 


a gps 


-of their position to 


‘the defendants 


but the provisions of that section apply 


to tenants for life, co-owners, mortgagees . 


and similar persons who avail themselves 
obtain benefits for 
“in derogation of the rights of 
other persons interested” or “as represent- 
ing all persons interested.” Here it was 
the mortgagor who obtained the grant of 
the neighbouring waste land from the 
Gcvernment, and not: the mortgagee, and 
there is nothing to show that he obtained 
it as representing all persons interested i in the 
mortgaged property. 


In the result, I aa KE come 
to the conclusion that the devisions of the 
lower Courts must be modified by giving 
judgment for the plaintiff for item (1) also, 
being allowed six months’ 
time to remove the improvements made 
by them on that land. This is not a case 
for allowing any costs at all to the 
plaintiff, who made dishonest suppressions 
and false allegations in his plaint as regards 
both item (1) and item (2) and as he has 
failed in respect of the greater part of 
item (2) in all the Courts, I would direct 
the plaintiff to bear his own costs throughout 
and pay out half of defendants’ costs 
throughout, 


themselves 


OLDFIELD, J.—I agree, 


M. ©. P, 
Appeal allowed; Decree modified. 


~ 
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aed PATNA HIGH COURT. 
L BENCH, 


Civ eee Nos 111 anp 112 or 1918, 
December 20, 1918. h 
Present:—Mr. Justice Atkinson, Mr, Justice, 
Coutts and Mr. Justice Manuk. 
Babu RAGHUNANDAN-PROSAD MISRA 
—Pertitlonsr—APPLICANT 
cersus 

RAMCHARAN MANDA-—Responpgent. 
Civil Procedure Code (Act V of 1908), s. 115, 0. 
XXI, r, 97—Emecution of decree—Reststance to posses- 
siod — Auction -purchaser, whether can apply for fresh 
writ of possession—Revision—Interference_when other 


remedy open, when allowable. 
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An auotion-purchaser, who is not the decree- 
holder, having “made an application for delivery of 
possession and that application having been infruc- 
tuous by reason of obstruction, is entitled ‘to make 
an application, for a fresh writ of possession within 
the period of limitation allowed for such an appli- 
cation without applying uhder rule 97 of Order XXI 
of the Civil Procedure Code. [p. 155, cols. 1 & 2.] 

Per Atkinson and“ Coutts, JJ.—It is the general 
rule of practice that a High Court will not inter- 
fore in revision in any case in which the petitioner 
has another remedy, except in very exceptional 
ciroumstances. [p. 155, ool. 2.] ; 

Per Manuk, J.— Whon a High Court can, by inter- 
fering under section 115 of the Civil Procedure Code 
in appropriate cases, terminate the litigation, the 
mere fact that another remédy by suit only lies 
should not be a reason for non-interference. [p. 158, 


col, 1], 
Civil revision from an ‘order of the 


Munsif, Mongbyr. 
Mr. Kulwant Sahat, for the Applicant, 
Mr. Shoroshi Oharan Mitter, for the Ro- 
spondent. 


t 


os JUDGMENT. 
_ Courts, J.—This application for revision 
has been referred to us for disposal after 
decision of the question whether an auction- 
purchaser who is not the deoree-holder, 
having made an application for delivery 
of possession and that application having 
been infructuous by reason of obstruction 
-of persons whom the auction-purchaser_ 
alleged to be creatures of the judgment. 
debtor, is entitled to make a fresh applica- 
tion for delivery of possession. 4 . 

The application’ is hy the anstion- 
purchaser ata sale in execution of a rent 
decree. The rent decree was passed on 
the 22nd February 1917 in favour of the- 
opposite parties Nos. 4,5 and 6 against the 
opposite parties Nos. 1, 2 and 8; execution 
was taken out and sale proslamation issued.. 
On 14th July 1917 the holding was sold 
and purchased by the present pstitioner for 
Rs. 200. he opposite parties Nos. 7 and 
8, Chandi and GQiridhari, applied to set 
aside the sale on the ground that they were 
the purchasers in execution of a mortgage 
decree against the tenants of a portion 
of the holdiag, the purchase being prior 
‘to the date of the sale in execution of the 
rent decree. This application was rejested 
on L7th November 1917 and the sale to 
the present petitioner was confirmed on 
the same date. The: sale certificate was 
granted to the | petitioner on 20th Novem- 
her 1917 and 6 on the 19¢h “Fobrasry 1918 


4 


he applied for delivery of possession under 
Order XXT, rule 95. On the 22nd February 
a peon- was sent to deliver possession but 
returned the writ of delivery of possession 
on the same day with, the report that he 
bad been resisted by Chandi, Giridhari and 
several others. On the same day the peti- 
tioner auction: purohaser complained of the 
resistance and asked for sanction to pro- 
secute. On the 23rd February he made 
a fresh application for delivery of posges- 
sion, praying at the same time for the de- 
putation of the Nazir and for Police help, 
On the same date the Court ordered the 
issue of a fresh writ, On the 25th Chandi 
filed an application objesting to the issue 
of a fresh writ and on the 26th the 
petitioner withdrew his application of the 
92nd in which he bad ccmplained of the 
resistance, On the 28th the Court sug- 
gested the issue of a fresh writ and the 
petitioner accordingly applied for this, On 
the 28th Chandi again objected to the issue 
of a fresh writ and on the 5th March the 
Munsif rejected the petitioner’s application 
for the issue of afresh writ, holding that 
he must either proceed under Order XXI, 
role 97, or bring a suit. It is against 
this order of the Munsif rejeating the 
application for a fresh writ that this applica- 
tion for revision has been made. 

The contention of Mr. Kulwant Sahai, 
the learned Vakil for _the petitioner, is 
that Order KAT, rule 97, is merely per- 
missive, that the auotion-purchaser is not 
obliged to make use of the procedure 
provided by it and the succeeding sections 
and that without availing himself of it 
he may mase a’ fresh application under 
‘ynle 95. In support of bis contention he 
cites various rulings to which I shall have 
occasion to refer later. The main contention 


_of Mr. Shoroshi Charan Mitter, the learned 


Vakil for the opposite party, on the other 
hand, is that rnle 97 is mandatory in the 
case of an auction-purchaser who has been 
obstructed and that he cannot again apply 
for a fresh writ of possession. He, further, 
urges that none of the rulings referred to 
by Mr. Sahai are directly in point and 
has asked us to consider the present case 
as one of first impression; it seems to us 
desirable.that we should do so: 

Ender the present Code of Civil Pro- 
gedure, a decreg-holder applying for possge: 


EN 
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sion of immoveable property does so under 
Order XXI, rule 35, “and Order XXI, 
rule 95, is the rule under which an anction- 
purchaser applies, for poseession of immove- 
able property purchased by him ata sale 
in execution of a' decree. Order. XXT, 
rule 97, deals with obstruction or resistance 
in obtaining possession and it runs as 
follows: — “Where the holder of a deoree 
for the possession of immoveable property 
or the purchaser of any such property sold 
in ‘execution of a deeree is resisted or 
obstructed by any person in obtaining 
possession of the property, he may make 
an application to the Court’ complaining of 
such resistance or obstruction. The Conrt 
shall fix a day for investigating the matter 
and shall summon the party against whom 
the application is made to appear and 
answer the same.” I shall first deal shortly 
with the history of this rule as it appears 
from the corresponding provisions of the 
previous Codes of Civil Procedure. 

The first of these Codes is Act VIII of 
1859 (an Act to simplify the procédure 
of the Courts of Civil Judicature not 
established by Royal Charter). -The sestions 
of this Act, which deal with the execution 
of decrees for immoveable property, are 


sections 223 to 231, and section 226 deals. 


with obstruction to a decree-holder. This 
section is as follows: “If in exeoution of 
a decree for lands or for immoveable pro- 
perty the officer executing the same shall 
be resisted or obstructed by any” person, 
the person in whose favour such decree 
was made, may apply to the Court at any 
. time within one month from the time of 
such resistances. The Court shall fix a day 


for investigating the complaint and shall. 


summon the party against whom the com- 
plaint is made to answer the same.” If 
then a decree holder were obstrusted- in 
getting possession he was entitled to apply 
to the Court within a month to have his 
complaint investigated; section 258 of the 
Act made the provisions of section 226 and 
the succeeding sections 227 and 222 equally 
applicable to a purchaser ‘of immoveable 
property sold in execution ‘of a decree who 
had been obstructed or resisted. Act VIII 
of 1859 then placed a decree-holder and 
an  auction-purshaser, who had „been 
obstructed, in exactly the same’ position 
and there was no provision ig this Code 


_ are concerned is 


which would bar either from making a 
fresh ‘application for a writ of possession 
without making an application under seo- 
tion 226, 

The next Code is Act X of 1877 and: as 
the wording of the sections with whish we 


exactly the same as in `’ 


the Code of 1882, they may bə dealt with z 


together. Under these Codes the decree- 
holder made an application for possession of 
immoveable property under sestion 230 and 
sections 328 to 383 dealt with obstruction 
and resistance-to delivery of possession to a 
decree-holder, Sestion 328 is as follows:— 
“Tf, in execution of a decree for the possession 
of property, the officer charged with the exe- 
cution of- the warrant is resisted or ob- 
structed by , any person, the decree- holder 
may complain to the Court. at any time 
within one month from the time of such 
resistance or obstruction. The Court shall 
fix a day for investigating the complaint, 
and shall summon the party against whom 
the complaint is made to answer the same.” 
By section 334, the provisions of this and 
other sections dealing with obstructions to 
the decrse-holder were made equally appli- 
cable to the obstructions to obtaining 
possession by the anustion-purchaser. The 
decree holder and the austion-purchaser 
then were by the Codes of 1877 and 1882 
placed in exactly the same position, and 


„again there is nothing in either of these 


Codes which could be, held to bar either 
from making an application for a fresh 
writ of possession without adopting the 
prosedure provided by sections 228 to 
233. ' 
Order XXI, rules 97 to- 103, of the pre- 
sent Code are substantially re enactments 
of the sorresponding provisions, of the pre- 
vions Codes, the only change being that 
instead of there being a separate sestion 
which makes tke sections regarding obstrue- 
tion to a desres-holder applicable to the 
case of an auction-purchaser, one set of 
rules has been enacted for both the decree- 
holder and the auction-purchaser. The 
summary procedure provided by rule- 97 
and the corresponding sections of the pre. 
vious Codes has been made applisable in 
exactly the same degree tu decrees holderss 
and auction-purchasers, and in none of the 
Codes i; there any provision which would 
bar frash applications for writ of posseg- 
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sion if the summary procedure provided ‘is 
not invoked. The words of rule 97 are that 
the holder of the decree of the austion- 
purchaser “may” apply under the rule if 
he fs obstrusted, not that he “must” so 
apply. The rule, in the- present as in the 
previous Codes, is permissive, not manda- 
tory, it merely provides an alternative 
remedy without’ barring any remedy which 
would otherwise be open, and there is 
nothing in this rule or in any other rule 
which would bar either a deores-holder 
or an austion-purchaser who does . not 

choose” to ayail himself of this procedure 
' from making an application for a fresh 
writ of possession. It would seem clear 
“then on a consideration of the wording of 
rule 97, itself, and also of the -correspond- 
ing provisions of the : previous Codes of 
Civil Procedure that either a desree-holder 
or an auction-purchaser -may apply. for a 
fresh writ of possession without making 
auy application under rule 97. 

Mr, Mitter is forced-to concede that a 
decree-holder may, without invoking the 
assistance of the Court under rule 97 and 
beyond the period of 30 days’ limitation pres- 
cribed by t that section, apply for a fresh writ 
of possession, buthe argues that this is not 
so in the case of an auction-purchaser, 
although he admits that if his writ of 
possession becomes infrustuous for any other 
reason than that of resistance or obstruc- 
tion, be may apply for a fresh writ. 
our opinion this is an altogether illogical 
position which is unwarranted by any pro. 
vision .ofthe présent or the previous Codes 
of Civil Procedure and it is inconceive- 
able that, if a deoree-holder can make a 


fresh application for execution under rule 


35 without invoking the aid of rule 97, 
an  auction-purchaser to whom rale 97 
applies in exactly the-same ‘way should be 
precluded from doing “so. It is admitted 
that the procedure provided by this rule 
is intended to be an additional aid to the 
deeree-holder or the auction-purchaser, as 
the case may be, in obtaining possession 
by providing in case of obstrustion a sum- 
mary procedure. If the arguments of Mr. 
Mitter were to be, . accepted, however, in 
no sense would rule 97 be an additional 
-aid to the auction-purchaser, because if he 
failed to adopt this particular 
whish “might not be suitable in his par- 


. ` 


In‘ 


procedure’ 


ticular case he would, after 30 daya, be 
precluded from ever getting possession, 
except by a fresh suit. The rule would 
become mandatory in its operction in the 
casé of an auction purchaser, it would 
deprive him of a valuable right, and we 
‘are unable to accept the contention that 
in direct contradiction of the words of 
rule %7 and the corresponding sections cf 
the previous Codes this was ever the inten- 
tion of the present Code. 

I shall now deal shortly with the case 
law on the subject. The leading case 
under Act VII of 1859 is Hunkur Singh v. 
Madho Lall (1). In this casesit was held 
by Phear, J:—“The judgment-oreditor may 
ask the Court to take action against the 
judgment-debtor in the matter of the exe- 
cution of the decree at any time within 
the period of three years from the last 
time that he made any application of the 
kind. He is not limited to a period of 
80 days. The 30 days of section 226 are 
important as being the limit prescribed 
within which the judgment creditor may, 
by virtue of .section 228, bring in faot 
an action of ejectment against a stranger 
without the expense of instituting a 
regular suit. It seems to us that these pro- 
ceedings in the Court below may well 
enough be. carried on against the judgment- 
debtor, ,even though they were not insti- 
tuted within 30 days after the time when 
the wrdngful obstrustion was alleged to 

`~ have been put by him in the way of the 

judgment-oreditor’s obtaining possession.” 
That is to say, a decoree-holder might 
make a fresh application for execution 
outside the period of 30 days prescribed 
under section 226 and withont making 
any application under that section, 

{ next oome to the. Code of 1877, 
"and here I need only refer to the sase of 
Ramasekara Fillat v. Dkarmaraya Goundan 
(2). In that case the decree-holders first 
applied for warrant of possession on the 
20th September 1880. They were resisted 
on the 2ith September and the warrant 
was uot executed.’ They again applied for 
‘and obtained a- second warrant and were 
again resisted on the 25th: Jacuary F884. 
After whioh an applicaticn, was made 
under section 323 of the Wadi of 1877. It 

(1) 21 W. R. 147. 

(2) 5 M. 113 at p. 114; 2 Ind. Dio. (x, .) 79. 
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was held that limitation would run from 
the second obstruction. The question as 
to whether a fresh applisation for execu- 
tion could be made by the deares-holder 
without complaining of the first obstruction 
under section 328 was not even raised, 
and it is clear that the learned Judges 


who desided that case were notin doubt. 


on the point, otherwise the question of 
limitation would have been differently decided. 

I next some to the Code of 1882. 
The first ruling to which I shull refer is 
Balvant Santaram v. Babaji (3). In that 
. case West, J,, remarked: “The language of 
the Code in section 328 is that the decree- 
holder ‘may’, not that.he ‘must’, proceed 
in the way indicated and the similar 
language of the Code of Act VIII of 1859 
having been construed by the Courts to 
leave an option to the judgment-creditor 
to proceed Pither summarily or by regular 
suit, the present Code is to be construed 
in the same sense, unless a different one is 
plainly intended.” In the case of Narain 
Das v. Hazari Lal (4), reported at page 233, 
Vol. 13, I. L. R. Allahabad, an application 
for execution was made, there was resistance, 
execution was again applied for, again there 
was resistance and the question was whether 
the limitation of one month shonld run 
from the date of the first resistance or 
from the date of the second re,istance. 
The learned Judges re affirmed the ‘decision 
in the oase of Ramasekara Pillai v. Dhar- 
> maraya Goundan (2) to which I have already 
referred, and desided the case before them 
in the same way. 

In the case of Baranagore Jute Factory Oo., 
Lid. v. Rajkumar Rat (5) the Calontta High 
Court held that a decree-holder, who was 


resisted in execution of a decree for eject-, 


ment, might apply for possession again and if 
again resisted might complain against the 
second resistance. This is exactly the same 
view as was taken in the oases already 
referred to: and fbere can, now, be no doubt 
that a decree-holder may apply for fresh 
-execution without making any application 
under Order KAT; rule 97, f 

So far all the rulings _to which I have 


referred have dealt with the case of a 
(3) 8 B. 602; 9 Ind. Jur, 227;4 Ind. Dec. (x. s.) 
778. 
ea 233; A. W. N. (1896) 84; 8 Ind, Deo, 
862 
(6) 1 Ind. Cas. 785; 13 0, W. y. 724. 


- 


` complaint under section 328 


, same 
. section 334 that the provisions of Chapter 


deoree-holder applying for possession, but 
in the oase of Mutiia v. Appasamt (6) the 
same principle was applied in the case of 
an auction-purchaser. The cases of Rama- 
sekara Pillai v. Dharmaraya ‘Goundan ‘(2) 
and Balvant Santaram v, Babaji (8), 
already referred to, were discussed and 
in the course of his judgment, Best, J. 
referring with approval to the case of 
Balvant Santaram v. Babaji (3), said: “The 
language’ of section 328 is that the decree- 
holder ‘may’, not tbat be ‘must’ proceed 
in the way indicated. There is, therefore, 
nothing to prevent the deoree-holder or | 
purchaser who bas been obstructed or 
resisted in his attempt to get possession 
“Df the property decreed or purchased (aa 
the sase may be) from making a fresh 
application for delivery, without making any 
or 334 of 
the Code,” and Muttusami Aiyar, d., in the 
course of his affirming judgment in the 
sase remarked: “By declaring in 


XIX relating to resistance or obstruction 
to a decree-holder in obtaining possession 
of the property adjudged to him are 
applicable to resistance or obstruction to the 
purchaser of any immoveable property at a 
Court-sale obtaining delivery of the property 
purchased, the Legislature regarded sich 
delivery asa step in execution of the decree.” 
The learned Judges in this case, therefore, 
placed the auction-purchaser and the decree- 
holder in the same position as regards obstrue- 
tion or resistance to delivery of possession 
and held that failure-on’the part of either a 
deoree-holder or austion-purchaser to ask 
for the, summary remedy did not debar 


_them from making a fresh application for 


possession. The view taken by the learned 
Judges in that case is exactly in ascord- 
ance with the view we have already ex- 
pressed which is, in our opinion, the 
sorrest view of the law. The present case, 
therefore, is hardly one _ of first impression. 
It has, however, been urged by Mr. Mitter 
for the opposite party that he is‘supported | 
in his contention by certain remarks made 
in Baranagore Jute Factory 0o., Lid. v. Raj- 
kumar Rari (5). The” remarks to which he 
refers are at page 727*, The learned 
Judges in that case had before them the: 
(6) 13 M. 504; 4 Ind. Deo. (N, s.) 1063- f 


*Page of 13 G. W. N.—Eg. GN ee baa 
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question ‘of a decree-holder and they 
desided, as I have already said, that, the 
decree-holder could make a fresh applica- 
tion without making any. application for 
summary procedure, but in the course of 
their judgment they remarked: - “There are, 
no doubt, cases which decide that a pur- 
chaser who has applied for possession 
under section 318 of the Code of Civil 
Procedure and been resisted, but who has 
not “made a further “ application under 
sestion 335, cannot be allowed to apply 
again for a fresh writ under section 318.” 
What the dases are to which they intended 
to refer is not clear, but in any event 
the case of an austion-purchaser was not 
before them and their remarks are merely 
Possibly they had in mind the case 
of Kesri Narain v. Abul Hasan (7). In 
that case Aikman, J., held that an auction- 
purchaser who did not make an application 
for summary inquiry, cannot apply for 
fresh delivery of possession after the expiry 
of the period of .30 days’ limitation. Bat 
although Knox, J., coneurred, it is clear 
from the views expressed by bim that he 
did not, in fact, agree, because the learned 


_ Judge says that he agrees with the opinion 


expressed in Multia v. Appasami (6). This 
case, therefore, does not support Mr. Mitter’s 
contention. Another case to which we have 
been referred and to which the Judges in 
the nare of Baranagure Jute Factory Co, Lti. 
v. Rakumar Rai (5) referred is the oase 
of Vinaykrav Amrit v. Devrao Govind (8). 
This case has, however, no bearing onthe 
Two Punjab cases of Har- Nihal v. 


Shamii Mal (9) and Ghulam Muhammad v. 


Hassan Din (10) are the “only cases which - 
~- support the proposition 


advanced by the 
learned Vakil for the opposite party. The 
judgments in these cases, however,’ were 
by a single Judge, he advanced no reasons 
for his view and we must decline to be bound 
by them. 

So far, then, as there is any oase-law 
bearing directly on the point in issue in 
the present case, the weight of authority 
iS in favour of the view thatan auction 
purchaser who- is not the decree holder, 


“Un 26 A. 36r; A. W. N. (1601) 46: 1 A.-L. J. 86. 

(8 11 8B. 473; 6 Ind. Dec. N a.) 31]. 

19),5 Ind Cas. 809; 14 P. R, 1910; 64 P. L. R.1910; 
21 P. W. R. 1910. 

(19) 6 Ind. Cas, 649; 45 P, W., R. 1910, 


“having made an application for delivery 
of possession and that application haying 
been infructuous by reason of obstruction, 
is entitled to make an application for a 
fresh writ of possession within the period 
of limitation allowed for such an application, 
withont applying under rule 97, The finding 
of the Munsif in the case now before ng 
that -the petitioner auction-purchaser must 
sither-apply under, rule 97 or bring a 
suit is, therefore, in our opinion, wrong, 
lt has been urged, however, that the order 
rejecting the application for a wřit of 
possesgion should not be set aside on 
revision’ ~in view of the fact that the 
petitioner has another remedy, namely, by 
suit. The practice as to how far the 
High Court may interfere in révision has 
not been definitely settled either in this 
Court or, so far as I am aware, in any 
of the Courts in India, But it is the 
general rule of practice that a High Court 
will not interfere in any case in whieh 
the petitioner has another remedy, except 
in very exceptional circumstances, This, 
in my opinion, is a proper rule of practice 
and applying it to this particular case, I would 
reject this application for revision because 
not only has the petitioner a right to sue 
but in the view of the law which I haye 
expressed, he will be entitled to make 
a fresh application for a fresh writ of 
possession at any time within the period 
of limitation allowed by law for suoh an 
application irrespective of any provision con- 
tained in rule 97. 

Arginson, J:—I entirely agree with the 
judgment’ delivered by my learned brother 
Mr, Justice Coutts. l desire to add that 
I wish to express my entire concurrence with 
the opinion expressed by him as td the 
practice which prevails in all High Courts 
with reference to the exercise of power 
of the revisional jurisdiction under section 
115 of the Code of Civil Procedure. - 

MANUK, J.—I agree entirely both as 
regards the answer to the question as 
referred to us and with regard to the 
order proposed, but I wish to add a few 
words on my own bebalf with respect to 
the practise under section 115 of the Civil 
Procedure Code. 

It is as undesirable as impracticable to 
lay down any defnite rule of practice, but 
“jit is in my opinion, desirable that approgj- 


- 
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- mate uniformity of practise should, as far 
as “possible, prevail, at any rate in the 
same High Court. When the High Court 
can by interfering under section 115 in 
appropriate cases terminate the litigation, 
the mere fact that another remedy by suit 
only lies should not per se bea reason for 
non-interference. ‘ 

Order accordingly, 
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MADRAS. HIGH COURT. 
Srconp O:vin Appeat No. 189 of 1917. 
March 1, 1918. 

Present:—Mr. Justice Abdur Rahim and Mr, 
Justice Napier. 
LINGAPPAYA AND AN?THER—PLAINTIFFS— 
- APPELLANTS 

versus . 
SANKARANARAYANA BHATTA AND 


ANOTHER— DEFEN DANTS— RESPONDENTS. 

Jivil Procedure Code (Act V of 1908), s, 11, Evpl, VI 
—Partition, suit for and for setting aside alienation — 
Co-sharer made pre forma defendant along with alienee 
—Dismissal of suit on ground of limitation —Appeal, 
reversal in—Decree for plaintifs share—Death of 'co- 
- heir defendant pending appeal — Legal representatives 
not impleaded- Memorandum of objections, omisxion to 
file, effect of —Assigninent of co-heir defendant’ s share to 
plaintif—Tresh suit by assignees for ussignor’s share 
— First Court’s decree in prior suit, whether bar— 
Reg judicata. 

Plaintiffs, sons of a daughter of G., sued to recover 
their 2/8rds share in a property alienated by the 
widow of the last male holder. Both the alienee 
and another co-heir, R, the son of another daughter 
of G., were made parties. R, claimed his rd share 
offering to pay Court-fee thereon. The alienee 
pleaded limitation. The trial Court dismissed the 
plaintiffs’ suit as barred, This decree was reversed 
onappéal and the plaintiffs were awarded their 
2/8rds share. R., who was a party to the 
appeal, did not file a memorandum of objections. R. 
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died pending the disposal of the appeal and his - 


legal representatives were not brought on the record. 
After the termination of the appeal R.'s heirs assigned 
__ Rs share to the plaintiffs. The plaintiffs filed the 
T present suit against the alienes from the widow of 
the last male holder. The defendant pleaded that 
as R. did not flea memorandum of objections in the 
Appellate Court the decision of the first Court on 
the question of limitation operated asa bar by res 
judicata to the present suit: 

Held, (1) that the claim was not barred as res 


judicata as the decision of the first Court was reversed “ 


e 


[1919 _ 


on appeal and there was-no subsisting decision of the 
former on the question of limitation to operate as a bar 
to the plaintiffs’ suit; p. 157, col 2; p. 159, cools. 1 & 2.] 
(2) that the failure of R. to file a memorandum of 
objections in the prior case did not affect the question, 
as the plaintiffs who did appeal raised the very 
question in which he was interested; [p. 157, col. 1.] 
(3) that the finding of the Appellate Court in the 
previous litigation was resjudscata so far as the 
question decided by it was in re of the plaintiffs. - 
[p. 157, col. 25-p. 158, col. 1; p. 159, col. 1.) 
Somusundara Muduli v Eulandatvelt Pillai, 28 M. 
457; 14 M. L, J, 404, explained and distinguished. 


Second appeal against the decree of the j 


Distriot Court, South Kanara, in Appsal 
-Sui No. 548 of 1915, preferred against the 
decree of the Court of the District Mansif, 
Puttar, in Original Sait No, 313 of 1915. 

Mr. H. Balakrishna Row, for the Appel- 
lanta, 

Mr. K. Yegnanarayana ah; for the Re- 
spondents, 

j JUDGMENT, 


ABDUR Raurm, J.—This was a suit to set - 


aside an alienation. There were two bro- 
thers, Gopala Aiya and Govinda Aiya. 
The plaintiffs are sons of a daughter of 
Gopala Aiya. They were’ also assignees of 
the property in dispute from the legals 
representatives of Ramachandra Aiya, -the 
-Bon of the other daughter of Gopala Aiya. 

Both the plaintiff and Ramachandra Aiya 
were entitled to the reversion, The present 

plaintiffs instituted Original Sait No. 58 

of 1910 to recover 2/3 of their share from 
an alienee:of the widow of the last male 
holder who was in possession. To that 
suit, Ramachandra Aiya was madea party 
defendant. The suit was one for partition 
bot the person in possession and claiming 

an independent right. was also made a 
party. The llth defendant in that snit, 
that is, Ramachandra Aiya, supported the 
plaintiffs’ case and said that he was also 
‘entitled to1/3 share in the property and 
expressed his willingness -to pay the 
necessary Court-fee and asked that ade- 

cree might be paesed in his favour. The 
D's'riot Munsif, however, did not make him 
a plaintiff as he onght to have done: but 
an issue was raised as to whether he was. 


‘entitled to 1/3 share as claimed by him. 


The’ real question for ‘trial was common. 
both- to the plaintiffs and the 11th defendant. 
One of tha pleas of the contesting defend-y 
ants was limitation and that turned upon 
the. qusstion who“ died first—Gopala 


ee 
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Aiya or Govinda Aiya? The District Munsif, 
finding that Gopala Aiya died first, held 
that the suit, that is No. 58 of 1910, was 
barred. The plaintiffs appealed from that 
. decree and the Appellate Court decided in 
favour of the plaintiffs, holding that Govinda 
Aiya was the surviving brother and the 
suit was not barred, He gave the plaint- 
iffy a decree for $ share claimed by 
them. Pending the appeal, Ramachandra 
Aiya, the lith defendant, had died and 
his legal representatives were not brought 
on the record. His legal representatives 
afterwards assigned Ramachandra Aiya’s 
share to the plaintiffs in this, suit, who 
were also reversioners to the property in 
their own right, and the present suit is 
for the recovery .of that share. One of 
the issues framed in this suit was whether 
the judgment of the District Munsif on the 
question of limitation in the previous 
litigation did not bar the suit, 
the Courts have~ held that it did. I am 
of opinion that this is a wrong view of 
the law. „Tbe decree of the Munsif was 
reversed by the lower Appellate Court and 
so was the finding on whish the decree 
was based. It is difficult forme to under- 
stand how the finding of the Munsif on 
the issue of limitation . could be held to 
operate as a bar to the plaintiffs’ present 
suit when that finding was reversed by 
the Appellate Court. It is true that ‘the 
lith defendant did not either appeal or 
file a memorandum of objestions. 
, was “not necessary for him to do so when 
the plaintiffs who did appeal raised the 
very question in which the llth defendant 
was interested. He was: made a party to 
the appeal and the Appellate Court revers- 
ed not only the decree but the finding of 
the Munsif on the question of limitation. 
The effect of that must be that notonly 
there was no decree of the District Mun- 
.sif but also there was no subsisting 
decision of his on the question of limita- 
tion’ to. operate as-a bar to the plaintiffs’ 
suit. Then,in this connection, a further 
.- question was raised that even if the fnd- 
ing of the Munsif in the previous suit on 
the question of limitation still held good 
so far as Rnmachandra Aiya, the llth 
“defendant, or. his successor-in-title is con- 
cerned,-whether the judgment of a Full 
Benoh of this Court in Somasundara ` Mudali 
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vy. - Kulandaivelu Pillat (1) would not 
apply. That was a case somewhat similar 
to the present. The snit was by a co-owner 


- to recover his share cf the property and 


there also the trespasser was made a party to 
the suit, It was ruled that section 13, Hxplana- 
tion V of the Civil Procedure Code of 
1882, which corresponds tc section 11, 
Explanation VI of the present Code, did 
apply so as to make the judgment in 
the previous litigation as against one 
co-owner seeking to recover property res 
‘judicata against another co-owner who 
was made a defendant. The ground on 
which the desision was based was that 
the relief claimed in the one suit was not 
the same as that claimed in the other. 
In that case the word right in section 13 
was interpreted. as being synonymous with 
the actual relief sought by the plaintiff, 
that is to say, his share of the property. 
The suit in Somasundara Mudah v. 
Kulandaivelu Pillai (1) was also framed 
as. a snit for partition, but it appears 
that the Court then gave only a decree 
for the share of the plaintiffs, That would 
be a good ground for distinguishing the 
present case from the case before the Full 
Bench As, however, the decision of the 


” Munsif in Original Suit No. 58 of 1910 was 


reversed by the Appellate Court, it oculd’ 
not be held that that decision” operated as 
res judicata against the plaintiffs’ claim. 

On the other hand, the question arises, 
already stated, whether 
the finding of the Appellate Court in the. 
previous litigation would not be res judicata 
in favour of the plaintifs. No doubt 
this question was not raised by the 
appellants, but what the effect of the 
previous litigation was, had been pnt in 
issue and we have got all the  faots 
before us in this connection. The Appellate 
Court in Original Sait No. 58 held that 
the plaintiffs were entitled to a decree 
for partition with respect of their share, 
that is to say, for $rds. Its finding 
that Govinda Aiya was the survivor and 
the suit was not barred must have the 
effect of debarring the same question 
being raised again. I am, therefore, of 
opinion that the final judgment in Original 
Suit No. 58 of 1910 is res judicata so far 


(1) 23 M. 457; 14 M. I. J. 404, 
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as the question decided by itis concerned in 
favour of the plaintiffs. The result will be 
that the judgment of the lower Courts be set 
aside and the suit remanded to the District 
Munsif to be tried on the other issues arising 
in the case. Costs will abide the result. 

NAPIER, J.—My learned brother has stated 
the facts of the case both in this and in the 
previous litigation and itis not necessary for 
me to recapitulate them. In the present suit, 
the 2nd defendant raised the plea that 
the judgment of ‘the District Munsif in 
Original Suit No. 58 of 1910, finding on 
the facts as to the date of the death 
of the parties, on which finding he held 
that the suit was barred by’ limitation, 
must be taken fo bea decision which will 


bind the plaintiffs in this suit because. 


their predecessor-in- title, the 11th defendant, 
did not appeal ageinst that decision, and, 
therefore, he was not entitled to the 
benefit of the decision of the Court of 
Appeal in that suit: In consequence of 
that plea, the Court framed an issue 
“whether the snit is barred by reason of 
the decision in Original Suit No. 58 of 
1910, on appeal, Appéal Suit No. 281 of 
1911, and on second appeal No, 2143 of 
1913.” Mr. Balakrishna, Row has contended 
here that ‘the matter is not res judicata 
by virtue of that decision of the District 
Munsif, and he has relied om the decision 


of the Fall Bench in Somasundara Mudali~ 


v. Kulandaivelu Pillai (1). That was a 
suit in -which the plaintiff sued for 
partition and to recover possession of his 
share from the Ist defendant, who denied 
that the 5th defendant was a reversioner 
and set up his own title. The matter 
was referred to the Fall Bench and the 
Fall Bench gave “the opinion based on the 
form of the decree, whioh was that there 
should be no decree for partition but only 
a deoree for a particular share, and in 
that view held that as the „defendant who 
was sought to be held bound by that 
decree was not a person entitled to share 
in the relief given to the plaintiff, Explana- 
tion VI to section 11 of the Civil Prose- 
dure Code did not apply, the words 
being “where persons litigate bona fide 
in respect of a public right or of a 
private right claimed. in common for 
themselves and others.” The view taken 
by the Full Bench, which is of course 
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binding upon us, is expressed in the 
opinion on page 465* that “The 5th defend- 
ant in the present suit is not interested 


“in the relief that may be granted to the 


plaintiffs in. the first suit. The sondast : 
of the suit was. not in his hands and 
with reference to the share of the plaintiffs 
in that suit he sould not have been 
made a co-plaintiff. He gets no advantage, 
therefore, from that sait. He cannot, 
enforce any rights of his own under that’ 
decree.” Mr. Yegnananarayana Adiga has 
contended that this -ose can ba distin- 
guished on two groands. First that there 
was in this suit a deorée for partition.. 
In the prior suit, the decree was for a 
partition, That appears from the papers 
in that cage.. On page 36 of the papers 
in Second Appeal No. 2143 of 1913, the 
decrees is get ont containing this clause: 
“That ‘the plaint item No. 2 hereunder 
described bə divided by metes and bounds 
into three equal shares, having regard to 
the gvod and bad soil, and two shares 
out of them be made over to the plaintiffs 
for their shares; that the 3rd defendant 
do ‘pay 2/3 of the past mesne profits, 
He further contends that the Full 
Bench oase is. not applicable where there 
is in facb an active contest between the 
defendant who is sought to be bound by 
that decree and the other co-defendants; 
and he points out that there is nothing 
in the judgment in Somasundara Mudalt 
Kulandaivelu Pillai (1) to show that their 
Lordships intended to apply the reasoning 
in theit judgment to such a case, With 
regard to the first ground, bearing in 
mind the language which I have referred 
to, especially the words, “he is not 
interested in the relief that may he 


- granted—he gets no advantage from that 


suit—he cannot enforce avy rights of his 
own under that decree,” I am satisfied 
that the distinction is sound’ and that the 
decision of the Full Bench will not affect 
this cass. With regard to the other 
contention, ib is true that what the Full 
Bench were doing was the construing of 
the language of what is now Explanation 
(Vi) to section 11, namely, the words 
“litigate bona fide”in respect of a private 
right claimed in common for themselves 
and others.” They did not purporé to ba 
#Pageof28M.—Hd. =, 77 
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construing the language of section 11, 
namely, “where the matter has been 
directly and substantially in issue in A 
suit between the same parties.” 


former 
Therefore, the decision does not affect 
That is the view taken in 


~ gush a ease, 

Ramasawmy Reddi v: Abboy Ohetty (2). 
There the language’ is: “The decision in 
Somasundara Mudah yv. Kulandatvelu Fillai 
(1) is inapplicable (though it is written 
applicable in the report) to this cage, as there 
was no active controversy between the 
co defendant there.’ In my opinion 
that case was rightly decided and I 
would follow it. -The defendant is entitled 
to say that the decision in -Somasundara 
Mudali v, Kulandaivelu Pillai (1) does not 
stand in the way of his plea of res 
judicata.. Bub although that is so, it seems 
to me, and I agree with my learned brother 
„in that view, that the appellant has 
faken a wrong line in the presentation of 
his case to this Court and that he should 
have argued that the decision of the District 
Munsif in Original Suit No. 58 of 1910 
ig not a bar to him, because the judgment 
and desree in that case had been set aside 
.and the Appellate Court had arrived at 
_ opposite findings and substituted another 


’ decree. There van be no question of one. 


thing; namely, that the -decree—in neither 
the suit nor the appeal has any bearing on 
the subjest whatsoever, because it does not 
mention the rights of the person who was 
then the llth -defendant in that suit, It 
is only the finding on the issue of fact 
or law which can operate as res judicata, 
and as my learned brother has pointed ont, 
the facts found and the inference of law 
arrived at on these facts by the District 
Munsif have been negatived by the findings 
of the Appellate Court, ) 
a oase where there have been several judge 
ments or a Single judgment in several suits 
and some of these suits had not been appealed 
from; in such a case, of conrae, the finding still 
remains because the decision in the suit 
remains, But here we havea case where 
there has been an appeal and the llth 
defendant was a party to that appeal and 
in that appeal the findings and inference 
of law arrived at on fhose findings by the 
District Munsif hava been negatived. It 


(2) 11 Ind, Cas, 17; (1911) 2 M. W. N. 306; 11M. 
L. T. 71. ~ as 
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seemsto me to follow, therefore, that there 
cannot remain any finding of the District 
Munsif on the question of law or fast 
which will bind the lith defendant. That 
disposes of the plea of res judicata raised 
by the defendant as if founded on the 
judgment of the District Mansif. There 
then remains the question whether it is 
nesassary for us to give leave to the 
plaintiff to amend his suit and frame a 
further issue as to whether the finding of 
the Appellate Court does not operate as 
res judicata in favour of the plaintiffs. I 
agree with my learned brother that there 
is no necassity to do that. The question 
of res judicata waz brought for decision 
by the 2ad defendant, and the issue in 
fact namas both the desisiona of the District 
Mansif and that of the Court of Appeal 
and this Court in second appeal. I agree 
with my learnei brother thatthe findings 
of tha Appellate Court in that sait are 
ves jiédicata in favour of the plaintiffs and 
that, therefore, on a preliminary issue a3 
to ths question of res judicata thera must 
ba a desision that thosa findings govern 
the case of the plinti; and that they 
are binding on the Court in respsat of the 
baso of the plaintiffs. Tho question having 
been raised on a preliminary issue, thera may 
ba other is3nes whioh will arias on the pro. 
ceedings, and these tbe first Court will 
dispose of in the light of the observations 
which we have mada on the subject of res 
judicata, 1 agree with the order proposed by 
my learned brother, 
M. GP; R 
Appeal allowed; Suit remanded, 





PUNJAB OHIEF COURT. 
Sscono Civin Aerma No, 113 or 1918, 
May 23, 1918. 
Present: —Mr. Justisa LiaRossignol, 
PAL SINGH AND anoraea—Daveyoanrg— 
: APPELLANTS 
versus 
JAMUN—Ptarsrizr, UMRA AND orages— 
Daraxpanrs—Reseonp ants, 
Pre-emption —Right, accrual of—Rz-sale to vendor 
whether defeats right. z 
Where once a sale has baen effected and a right of 


pre-emption has accrued in respact thereof, the right 
eaunot be defeated by a re-sale to the vendor, 


Wa 


160 INDIAN 


CASES, [1919 


SETH VISHINDAS FATEHCHAND V. NAGJi DEYCHAND, 


Second appeal from the desree of the 
District Judge, Amritsar, dated the 10th 
November 1917. : 

Mr. Lal Ohand Mehra, for the Appellants. 

Mr, Badr-ud- Din Kuresha, for the Respond- 
denis. et 

JUDGMENT.—The question for decision 
in this appeal and No. 114 of 1918 is the 
same. The claim to pre-empt is met by 


the plea that the sales have been cancelled. 


The sales took place on March 22nd, 
1916, and were cancelled on February i3tb, 
1917. The suits werd brought on February 
14th, 1917, and their institution evidently 
inspired the re-sale or alleged cancellation. 
That transaction wes clearly a, re-sale 
and not a cancellation. The pre emptor’s 
rights accrued on March 22nd, 1916, and 
cannot be defeated by a re-sale to the 
vendor. ' $ 

Bahadoor v. Motee Ram (1) is an authority 
to the contrary, bat it is very ancient 
and does not represent the law as at 
present ascertained. 

The appeal is dismissed with costs. 

' Appeal dismissed. 

(1) 39 P. R. 1867. | 


Di 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL Civil Suit No. 70 op 1318, 
January 21,1918 
Present:—Mr. Fawoett, A. J. C. 
Seth VISHINDAS FATHEHCHAND— 
PLAINTI EH : 
versus 
NAGJI DEVOHAND— DEFENDANT 

Civil Procedure Code (Act V of 1908), Oc XXXIV, 
rr. 4, 2(b)—Preliminary mortgage decree+#Payment 
of interest wp to appointed time, right of mortgagor 
to redeem without 

Where a preliminary decree in a suit on a mortgage 
bond for sale of the mortgaged property is framed 
under Order XXXIV, rule 4, according to the form in 
Appendix D-4, Civil Procedure Code, the mortgagor 
cannot be allowed to redeem before the day, appoint- 
ed for payment in the decree on payment of the 
principal sum and interest up to the date of decree, 
with subsequent interest up to the date of payment. 
only, but must pay interest up to the day ‘appointed’ 
by the decree. ~ AS 

Mr. Kimatrat Bhojraj, for the Plaintiff. 

Mr. E. Oastellino, for the Defendant. 
JUDGMENT.—The form of déoree passed 
in this oase is in accordance with the form “ 
in Appendix D-4 to the Civil Procedure 
Code. This follows the cdrresponding Eng- 





° 


lish form, under which the intereat is oal- 
culated upto the date fixed for payment, 
viz, on the expiry of the period (usually 6 
months) allowed for such payment: (See 
Halsbury’s Laws of England, Volume XXI, 
Artisles 512 and 518, at pages 258 and 291), -> 
The same method of.calonlation of interest, . 
etc., is also used in- the- Bombay High 
Court form: Bee Gour’s Law of Transfer. in 
British India, 83rd Edition, Volume II, 
paragraph 1704, at page’ 1092. 

In Order XXXIV, rule 2, Civil Procedure 
Code, clause (b) the words “ab the date of 
such decree” qualify the word “declaring”, 
and not the words “the amount so due”, and 
the words “so due” refer back to the words 
“what will be due”,ets., in clause (a), If 
there were any possibility of doubt on 
this point, ‘it is removed by the form in 
Appendix D-4, which in my opinion super- 
sedes the contrary view taken by Jenkins, 
C. J., in Achalabala Bose v. Surendra Nath 
Dey (1). x, me 

The point raised now is settled by the 
case óf Hill v, Rowlands (2), whioh desides 
that in the case of an order of this kind, 
the mortgagor cannot be allowed to redeem, 
before the day appointed for payment in the 
decree, on payment of the sum found due for 
principal and interest upto the date of decree, 
with subsequent interest upto the date of pay- 
mentonly (as defendant seoks to do), but must 
pay interest upto the day appointed (cf. Hals- 
bury’s Laws of England, Volume XXI, Article 
284, at page 148 and Fisher’s Law of Mort- 
gage, 6th Edition, page 761). A similar 
view has also impliedly been taken in 
Sundar Koer v. Rai Sham Krishen (8) and 
Rajwanta Kuar y. Shiam Narain Singh (4). 

As defendant bas*not paid the amount 
declared -due within the period allowed 
by the. déoree, the Court is bound under 
Order SEX XIV, rule 5 (2), Civil Procedure 
Code, to pass a decree that the mortgaged 
property, or a saffisient pari thereof, be 
sold, eto., and a decree absolute should 
issue accordingly. No order as to costs. 

p Suit decreed. 

(1) 24 0. 766 at p.771; 1 O. W. N. 550; 12 Ind 
Dec. (N. 8.) 1179. 

(2) (1897) 2 Ch. 861; 66 L. J. Ch. 689; 77 L. T. 84; 


46 W. R. 26. 
(3) 34 O. 150 at p 161; 4A. L. J. 109; 5 C. L. J. 106; 


“9.Bom. L. B..204; 11 O. W. N. 249; 17 M. L. J. 43; 2 


M.L T. 75; 34I. A, 9 (P. C.). 
ff) 23 Ind, Cas. 88} 36 A. 220 at p. 221; 12 A. L. J, 
283, NS F: 
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under the Act’ can only mean that they 


MADRAS HIGH COURT. become a substantive addition to the Act 

- Criian Revisios Case Ne. 815 oF 1917. and they come into forse only after 
Criminan Revision Petition No. 660 oF -publication of notifisation ay provided in 

é. .~ ,19li, -. section 1, sub section (3). The above 
ive August 23, 1918. sonstraction is also warranted by the 
Present: —Mr. Justice Sadasiva Aiyar and language of section 22 of the General 

Mr. Juatice Napier 5 Clauses Act, which provides that where 

_idare KANDASAMY PILLAI anp anoraer— rules are framed under an Act which is 
Accosso—Ps&Tivtioners. not to some into force immediately on 


Defence of India Act (IV of 1915), ss. 1, sub-s. (3°, : 
2—‘Rest of the Act, meaning of Rules framed the passing thereof, the roles do nobtake 


under s, 2, whether part of section—Notification apply- effect till the commencement of the Act, 
ing rules to a Province, whether necessary —Rules framed Here the rules framed under section 2 
under Act, rr, 20,39—Ofences, trial of, in Provinces haye not been notified as having some 


to which ss. 8 to || not eatended—Forum —‘District +: nice or 
Magistrate’ inr RO, whether includes Acting District into force, There is, therefore, no offence . 


Magistrate—Criminal Procedure Code (Act V of 18814, in the Presidency of Madras dissuading 
88. 10,-29— General Clauses Act (X of 1897), s. 17 (1) a person from entering military service. 
—Power to make rules under section of Statute, nature If the offence exists, the Molar Sub. 


of — Inter rpi etatim of Statutes. eee ; Jarisdiati 
The words ‘the rest of the Act’ in section 1, sub- Divisional Magistrate had no oe 
section (3 , of the Defence of India Act refer to the to try, it. The offences A under the 4 at 
subsequent sections of the Act, and nòt to the rules are triable by Special Tribunals. Besides, 
be fou nade Section 2, „Which are tohaye.effect there was no previous consent of the 
at once and as if enacted in the Act. The rules should copes tat 
not be read as forming an additional section to the al ia ang 2a age by Pale 
Act, but as part gf the section itself. [p. 162, col. 2; 30. e words ‘Distriot agistrate’ Sre 
p. 6%, col L] not defined either in the Defence of India 
5 Offences created by ta rules framed under section Act or the General Clauses Act. The 
5 ia provinces to which sections 3 to 1 of the Act~ ‘Rei i 
are not extended, are triable by the ordinary tribunals ooer, Mr. Reilly, 4 D gave his | a 
indicated by section 29, Criminal Procedure Code, 8 not the actua istrict Magistrate a 


ra 


[p. 163, col. 1.3 the time. He was only exercising the 
The words of rule 20 of the Defence of India Act fanstions of a District Magistrate. 
must be readas if they contained after the words The Hon’ble Mr. S. Srinivasa Atyan- 


‘District Magistrate’ the words ‘Acting District : . 
Magistrate or Magistrate executing the functions of 927 (Advosate-General) (with him the 


a District Magistrate ’ [p. 168, col. 2] Poblic Prosesutor), for the Crown.— 
The rules framed under a power conferred by a The rules framed under the power 


ant should be read as part of the section, [p. 163, vested in Government by a section of a 
co 


Petition, under sections 435 and- 489. of Statute should ~be read as part of the section. 


the Code of Crimipal Prosedare,. 1895, They are not independent of the section 
praying the High “our io revise’ the -and should not be treated as an addi: ional 
judgment of the Sessiong.Gourt, Madura, in section ‘of the enactment. | When sections 1 
Criminal Appeal No. 81 of 191%; preferred and 2 of the Defense of India Act are to have 


acatnatthe judgment of the Court? jt Sub- Divi- immediate effect, the rules framed under the 
sional First Class Magistrate, “Malar in latter section also take effect at once. The 
3 3 


Calerdar Case No. 41 of 1916. purpose of the Ast would be rendered nuga- 
FAOTS appear from the adani tory by adopting the reasoning urged for the 
Mr. 4. Subbarama Aiyar (with him Mr, petitionérs. The scheme of the Act was to 

Guruswami Aiyar), for the Petitioners.—It is provide: sion, the rentin cr zulen and 

only sections 1 and 2 of the Defense of“ offenses to apply ae onae to the ha hole of 

India Act that are to take effect Tn dis, ànd to “provide. tar sekan cee 

immediately; The rest -of the. Act was tions in future whereby the-jurisdiction of 

to oome into operation in any provinos kaja A Kg aan jip a oo aan 
only after the publication of a notification . Tock Pi (i). Santee tee N AA Meet NG 
to that effest in the Gazéite of India;* ee ti 3 to ll h tb 

The rules framed under zeection 2 are by < gang Ma. dee P nee 25 g BA 

sub-section to have eftéct dakan | if enacted PPA) (180a) A c.: 347 aed ny Tp. Th o 

words KANE enacted R, 219; 71 L. T, £06, 

cad RP 
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under the Act are triable 
Courts of the land under section 29 of 
the Code of Criminal Procedure, The 
Second Schedule provides for the trial 
of “offenses against other laws”, i.e., other 
than the Indian Penal Code. The Sub- 
Divisional Magistrate of Melur had, therefore, 
jurisdiction to try the offence under the 
Defense of India Act. 

The condition preliminary to institution 
of proceedings has been satisfied in this 
case. Mr. Reilly, who was acting as District 
Magistrate, had given his consent to the 
prosecution. Under section 17 of the 
General Clanses Act it is enough if the 
official title of an officer exesuting certain 
official functions is indicated. 4 

ORDER.—In this petition we are asked 
to revise the /judgment of the Sessions 
Judge of Madura upholding the csonvio- 
tion of tke accused for an offence under 
rule 29 of the rules framed under the 
Defence of India Act of 1915 for having 
“dissuaded one Ramu Pillai from entering 
into military service. It was contended by 


by ordinary 


“Mr, A. Subbarama Aiyarin the course of 


his able argument, first, that there’ was no 
such offence in the Madras Presidency and 
secondly, that if it was an offence, the Court 
of the Sub-Divisional Magistrate of Melur 
had no jurisdiction to try the charge in 
that (1) the ordinary Courts of the country 
have no jurisdiction, (2) there was no 
previots consent of the District Magistrate 
as required by the Act. After hearing 
the. Advocate Generalin reply we had no 
doubt that the petition must be dismissed, 
but thought it advisable to give our reasons 
in a written judgment in view of the import- 
ance of the questions raised. 7 i 
The first argument is based on the peculiar 
arrangement of . the Ast. Under section 
1, sub-section (3), it is provided that sections 
1 and 2 shall come into operation at once, 
and -that as for the rest of the Act it 
shall only come into operation in any 
province on notification by the Governor. 
General in Council in the Gazette of India, 
Section 2 empowers the Governor-General 
in Counail to make rules for various general 
purposesand in particular for certain specified 
purposes, one of which is to prevent any 
attempt to dissuade persons from entering 
into the Military or Police services of His 
Majesty (clause h). Snb-section 2 of the 


t 


[1919 
same section says that rules made under 
this section may provide that any son- 
travention thereof should be punished with 
imprisonment up to a term of 7 years 
or with fine, ete. Sub-section 3 provides 
that all rules made under this section 
shall be published in the Gazette of India and 
shall thereupon have effect as if enacted 
in this Act. The whole of these riles 
were admittedly published in the Gazette of 
India. It is argued before us that the words 
‘enacted in this Act’ must be read to mean 
that the rules became an additional section 
to the Act and that as only sections 1 and 2 
came into operation at once, the rules, being 
treated as the rest of the Act, oan only 
come into operation after notification as 
provided in section 1, sub-section (3). This 
argument will, of course, reduce the Aot 
to an absurdity. The scheme of the Act 
is to provide for the creation of rules and 
offences to apply at once to the whole of 
India and also to create in certain special 
conditions tribunals for the purpose of 
ousting tbe jurisdiction of the ordinary 
Oriminal Courts in any province or part 
thereof to which the Governor-General by 
notification has made the remaining pro- 
visions of the Act applicable. To give 
effect to the contention would be to render 
the whole Act nugatory in spite of sestion 
1, sub-section (3), whioh provides that:sections 
1 and 2 shall some into operation at once, 
It is of course our duty to construe an 
act in such.a manner as to give effect 
to its provisions if it is possible to do 
so, and this can be done by reading the 
rules as part of the section under which 
they are framed, and not as part of the rest of 
the Act. Itis quite clear that where section 
1, sub-section (8), was speaking of the rest 
of the Ast coming -into operation, if was 
referring to the subsequent sections, and not 
to the rules which are to beframed under 
section 2 and to have effect as if enacted in 
this Act, . 

An argument was addressed on the con- 
struction of section 22 of the General Clauses 
Act (X of 1897); which provides that where 
by any Ast, which is not to some into force 
immediately on the passing “thereof, a power 
is conferred to make rules, such rales shall 
not take effect till the commencement of the 
Act: and it was sought to introduce into the 
section words which would make it read, 


4 


. 858), 
“all events .... 


sy 
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“where by any Acta part of which is not to 
come into force immediately on the passing 


thereof, a power is conferred to make any 
rules, ete., such rules shall not take effect until 


the whole of the Act shall come into foree”. 


It is not permissible to make any such 
addition to the section which would have 
the effect of negativing the purpose of the 
section, which is simply to provide power 
to make the rules although the Act’ has not 
some into force, but to reserve their applica- 
tion. In addition to this there is direct 
authority of the House of Lords against the 
contention. lt is: to be found in the sase of 
Ohartered Institute of Patent Agents v. Lochwood 
(1). In that oase Lord Herschell clearly laid 
down that, where the section gives power 
to make rules; the rules are to be read as 
part. of the section, his language being (page 
66. . . s . 

. Every rule which is intra vires at 
is to be read into 
the seofion, and have just the same 
effect, as if it- had been contained in the 
Act itself.” For these reasons we are 
satisfied that the rules same into force 


~~ -directly they were published in the Gazette 


and, therefore, that the offence is- created. 

The argument that such offence can only 
be tried by a Special Tribunal fails entirely, 
unless it is shown that sub-sections 3 to 11 
have been applied to the Madras Presidensy. 
As it has been coriceded that they have not 
been so applied; and the whole of the first 
argument has been based on that assumption, 
there is no foundation for this contention. 
We prefer, therefore, to leave the considera- 
tion of the effect of sections 8 and 4 of 
the Aot until such a time as these sections 
are so applied, or to the Courts of the 
Provinces where they are in forse. Section 
4, clause (0), of the Criminal Procedure 
Code defines offense as “any act or omission 
made punishable by any law for the time 
being in force”, and section 29 provides 
that any offence under any other law (which 
means any law other than the Indian Penal 
Code) shall, when no Court is mentioned 
in ‘this behalf in such law, be tried by the 
High Court or by any Court constituted 
under this Code by ‘which such offence is 
shown in the 8th column, Second Schedule, 
to be triable. Seotions 3 to 11 of the special 
Act not being in force in this Presidency, 
there is no Court mentioned in this be- 


half, 
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The Second Schedule provides under 
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the heading “Offences against other laws” 
for the trial of an offence punishable as 
this is by a Court of Session, Presidensy 
Magistrate or Magistrate of the First Class, 
There can, therefore, be no doubt ‘that the 
trying Court had jurisdiction if the 
case was put before it in a proper manner, 

The point is taken, however, that there 
was no previons sonsent by a District 
Magistrate as required by rule 20. It 
was somewhat faintly argued that as 
neither the Defence of India Act nor the 
General Clauses Act define the words 
‘District Magistrate,’ there was nothing to 
show what was meant by those words, 
We are clear, however, that where the 
procedure for the trial of an offence is 
that under the Criminal Procedure Code, 
we must look to the provisions of that 
Code for the meaning of the words used. 
District Magistrates were oreated by the 
Codes of Criminal Procedure, and section 
10 of the Code provides that in every 
District outside the Presidency Town the 
Local Government shall appoint a Magis- 
trate of the First Class who shall be called 
the District Magistrate. The point really 
pressed on us was that Mr. Reilly who 
gave the consent was not the actual Dis- 
triot Magistrate. It appears, however, from 
the Gazette of-the Government of Madras 
of 25th April 1916 that he was appoint. 
ed to act as District Magistrate from the 
Ist June 1916. Then section 17, clause 
(1), of the General Clauses Act provides 
that in eny Act it shall be sufficient for 
the purpose of indicating the application 
of the law to every person for the time 
being executing the functions of an 
office to mention the official title of the 
officer at present executing the functions, 
The result of this provision is that the 
words of rule 20 of the Defence of India 
Act must be read as if they contained 
after the words ‘District Magistrate’ the 
words ‘Acting District Magistrate or Magis- 
trate executing the functions of a District 
Magistrate.’ There can be no doubt, 
therefore, that Mr. Reilly was competent 
as acting District Magistrate to give the 
consent, and this point, therefore, fails, 
In the result the petition is dismissed. 

i. 0, P. 

Petition dismissed, 
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SHEO GHULAM SAHU V, KHEYALI THAKUR, 
PATNA HIGH COURT, 
CxisunaL Revision No. 290 ov 1918, 
\ August 27, 1918. 
resent:—Mr, Justice Mullick. 
SHEO HULAM SAHU—Oomprarnant— 
PETITIONER 
versus 
KHEYALI THAKUR~—Accusep—Oprosire 
Parry, 


Criminal Procedure Code (Act F of 18938), s, 195— 
Penal Gode (Act XLV of 1860), ss. 193, 21L—Sanction 
for prosecution, form of ~Sanction to.prosecute for false 
evidence— Proceedings under s, 211, legality of. 

In giving sanction for the prosecution of a person.” 
for an offente, the Court should, as far as practicable, 
state the offence in respect of which the prosecution 
is sanctioned and also specify the Court where it was 
committed, 

_ Where an order granting sanction for the prosecu- 
tiqn of the accused ranas follows:— 

“Record seen. Sanction allowed:” 

Held, that this was not a substantial compliance 
with the letter of the law. ; 

Ifa sanction is granted for prosecution under 
section 193, Indian Penal Code, proceedings in respect 
of an offence ander section 211 of ithe Code cannot be 
sustained. 


Rule against the order of the Sessions 
Judge, Mozufferpore, dated the 12th July 
1918, confitming that of the Sub-Divisional 
Magistrate, Sitamarhi, dated the 13th June 


“1918, 


Mr, Atul Krishna Ray, for the Petitioner. 
Messrs. P, K. Sen and Jalgovind Singh, 
for the Opposite Party. 


JUDGMENT.—This is an application, 
which arises out of a sanction alleged to 
have been given by the Snb-Divisional 
Magistrate of Sitamarhi for the prosecution 
of the petitioner Sheo Ghulam. It appears 
that Sheo Ghulam lodged a complaint before 
the Sub- Divisional Magistrate charging one 
Kbeyali Thakur with criminal breach of 
trust in respect cf certain ornaments, 
The case was tried and Kheyali “was 
acquitted apd the learned Sub Divisional 
Magistrate, holding that the complaint was 
frivolous and vexatious, directed the com- 
plainant Sheo Ghulam to pay Rs. 50 as 
compensation to the accused Kheyali. A 
few days\ later, Kheyali, not satisfied with 
this, applied for sanction to prosecute Sheo 
Ghulam for perjury, setting out in his 
petition various statements alleged to be false. 
On this petition the Sub- Divisional Magistrate 
made the following order:— f 

Record seen. Sanction allowed.” 
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The case then went before a Deputy 
Magistrate who has issued process against 
Sheo Ghulam, not under section 193, Indian 
Penal Cede, but under section 211, Indian 
Penal Code. Now, accepting the general pro- 
position that where a Court has a discre- 
tion to give sanction under section 195, 
Criminal Procedure Oode, that discretion 
is not to be orystallised or unduly restricted 
provided the Court is astute to see that 
there is no abuse of the administration 
of criminal justise, I think that in this 
case there has not been a substantial com- 
pliance with the letter of the law. The 
law requires that the Court shali, as far 
as practicable, state the offence in respect 
of which the prosecutionis sanctioned and 
also specify the Court where it was com- 
mitted, 
of the Sub Divisional Magistrate, it is im- 
possible to find for what particular offense 
the sanction has been given. Assuming 
that it is for an offence under section 193, 
Indian Penal Code, it is 
proceedings in respect of the offence under 
section 211 cannot be sustained. It may 
be urged that all that bas to be done is 
to direct the trying Court to proceed to 
, the trial of thes accused for an offence 
under section 193, Indian Penal Code, and 
to abandon the charge under section 211, 
Indian Penal Code, but having regard to' 
the fact that the petitioner has already 
‘paid Rs, 50 as compensation, I do not think 
that it is necessary that I shonld order 
the proceedings to continue. The trial of the 
petitioner under section 211, Indian Penal 
Code, is, in my opinion, 


Criminal Procedure Code, in respect of that 
offence. In respect of the offence under 
section 193, Indian Penal Code, both on 
the ground above mentioned as to the 
order under section 250, Criminal Procedure 
Code, and on the ground that the evidence 
in the case does not show conclusively 
that the charge was intentionally false, the 
sanction must be revoked. ' 
; Sanction r2voked. 


Taking the petition with the order 


clear that the, 


: illegal and he’ 
-must be discharged under section 250, 


o 
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ALLAHABAD RIGH COURT. 

CriminaL Rererence No. 835 or 1918. 

December 20, 1918, 
Present:—My. Justice Rafique. 
EMPEROR—PxosscorTor 
=~ cersus 
oa KIFAYAT AND otners—Accusen. 

“Public Gambling Act (III of 1867), ss. 4, 8— 
Keeping gaming house, conviction for—Money seized 
in house, whether can be confiscated. 

On a conviction of any person for keeping or usin 
any gaming house or being present therein for the 
purpose of gaming, the Convicting Magistrate is 
authorised under section 8 of the Public Gambling 
Act.to order the forfeiture of any money seized at 
the house. ` 

Criminal reference made by the Sessions 
Judge, Meerut, on 9th November 1918, 

FACTS of the oasé appear from the 
Referring Order of the. Sessions Judge 
and the Explanation of the Magistrate 
lst Clasa, respectively. 

REeFERRING ORrDER.— This is an application 
for revision of an‘order of Babu Jai Narain, 
Special Magistrate, convioting the applicant 
under section 4 of the Gambling Aot (111 of 
1867) and sentensing him to pay a fine of 
Rs. 10, 

Two points have been argued in this 
application. The first that it is not proved 
that the house was used as a common 
gaming housk, and the second that the 
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Court with the recommendation that thia 
part of the Magistrate’s order be set aside, 

The Magistrate will be asked to furnish 
any explanation he may think ft.” 

O Bxpranation.—-' In this oase Gaibda (owner 
of the gambling house) was convicted and 
sentenced to one month’s rigorous imprison- 
ment under section 3/15 of the Gambling Ast 

“MI of 1867. 

Kifayat and three other acansed word 
eonvisted under section 4 of the said Aot 
and sentenced to pay a fine of Rs. 10 each, 
Ont of the above five aconsed, Kifayat 
alone filed a revision in the Sessions Court. 

In the orderof the learned Sessions - 
Judge dated 9th November 1918, the ruling 
in Maturwa ý. Hmperor (1) (15 Allahabad 
Law Journal Report 428) was also referred 
to, butit is clear that it is concerned exslusive- 
ly with section 13 of the said Aot and-not 
with section 3 or 4. This fact is mentioned 
in my judgment dated 24th September 1918, 
which I have marked witha red pencil. I may, 
add here that ander sastion 8 of the said 
Act this Court’ was quite competent to order 
configsation of monéy as well ax gambling 
“instruments found on the spot. _, 

JUDGMENT.—IJ have read the order of 
referesce of the learned Sessions Judge of 
Meerut. It appears to me that in view 
of the provisions of section 8. of Act II 


learned Magistrate was not justifed in- of 1867, the order about the forfeiture of 


ordering the confiscation of the money 
found on the premises. With regard to the 
firat point it is sufficient to say that the Police 
acted under a. prdper warrant in search- 
ing the house ani that instruments for 
gaming were found in the room. The owner 
of the house; who has also been’ convicted 
bat has not applied for ravision of the order, 
was mel coming ont of the room ay the 
Police entered it. 
Act, therefore, the presumption is that the 
house was used ag a common gaming house. 
The evidence produced to rebat this presump~ 
` tion is quite unsatisfactory. 

With ragard to the other point, the raling 
in Maturwa v. Emperor (1) ‘racorded at page 
428 of 16 Allahabad: Law Journal Reports 
makes it clear that the order diresting the con- 
fiseation of the money found im thé house’ was 
qnite illegal. I “have, theefore, to raport 

“the case for the orders of thé.How’ble High 


(1) 46 Tad. Cas. 156; 16 A I. J. 428; 19:0r. Li, J. 


700; 40 A, 617. 


Under section 6 of the . 


the money seized at the house is correct 
vide Emperor v. Tota(2). List the record 
bs returned to the lower Court. 
Reference rejected. 
(2) 26 A. 270; A. W. N. (1904) ïl; 1 Or. L. J. 35, 





-QGALCUITA HIGH COURT. 
Caturnat Revision No. 522 or 1918. 
Jaly 31, 1918. 

Present :—Mr. Justice Richardson and 
Justice Sir Shamsul Huda, Kr. 
LAKHIL NARAIN DAS AND OTHERS ~ 

PETITIONERS i 
VEP8US 
/ EMPEROR- Oprosire Party. 
Oviminal Pročedure Code (Act V of 1893), s. 110 -— 
Proceedings, whether can be taken against person not 
residing but found within jurisdiction of Magistrate — 


-~ Magistrate, whelher can take action against person 


arrested outside his jurisdiction. 
Section 1) of the Criminal Procedure Code does 
not requira that the person proceeded against should 
“yeside within the local limits of the Magistrate 
i 
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empowered to take action under the section. It is 

sufficient that the person should be within those 

limits at the'time when proceedings are taken. [p. 

1686, col. 2.] : 

Sona Ram v, Emperor, 3 O, L. J. 195; 8 Or. L. J. 
246, Emperor v. Durga Halwat, 30 Ind. Cas. 442; 19 0. 
W. N. 1022; 48 O. 153; 16 Cr.L. J.618, Monindra 
Mohan Sanyal v. Emperor, 46 Ind. Cas. 152; 28 C. L, 
J. 25 at p. 32; 19 Cr. L. J. 696; 23 O. W. N.-193, Kora 
Rangan, In re, 17 Ind. Cas. 413; 36M, 96; 23 M. L. J. 
535; 13 Cr. L. J. 781 and Emperor v, Munna, 35 Ind. 
Cas. 822; 89 A. 139; 14 A. L. J. 1074; 17 Cr, L. J. 390, 
followed. 

Ketaboi v. Queen-Empress, 27 ©. 998; 14 Ind. Dec. 

(N. s.) 650, distinguished. 

* Inthe course of Police enquiries in connection 
with a dacoity committed within the District of 24- 
Pergannahs, the petitioners were arrested in Calcutta 
and taken into the 24-Pergannahs, Thereafter, when 
under arrest, proceedings under section 110!of the 
Criminal Procedure Code were taken against them 
by a Magistrate in the 24-Pergannahs: 

Held, (1) that the Magistrate, who had no hand in 
the arrest of the petitioners or who did not “cause 
them: to be arrested for the purpose of giving him- 
self jurisdiction, was competent to take proceedings 
against them under section 110, Criminal Procedure 

: Code; [p. 167, col. 1 ] : 

(2) that the Magistrate was competent to take 
action ucder section 110, Criminal Procedure Code, 
against a receiver in Calcutta, of stolen goods 
obtained in the 24-Pergannahs, found within the 
limits of the jurisdiction of the Magistrate at the 
time when the proceedings were taken. “[p, 167, 
col. 1.] 7 


FACTS appear from the judgment, 


Babu Jyvtish Ohandra Hazra (with him 
: Babu Santosk Kumar Pal), for the Petitioners. 
—The simple question for decision in this 
case is whether the Magistrate at Sealdah 
in ‘the Distrist of 24.Pergannahs had juris. 
diction to take action against the peti- 
tioners under section 11C of the Code of 
Criminal Procedure. There was a dacoity 
committed within the District of 24-Per- 
gannahs. The Police during their enquiries 
in’ connection with that dacoity arrested 
the petitioners in Caloutta and took them 
into the 24-Pergannahbs. The charge against 
them of dacoity failed. Subsequently, when 
under arrest of the Police in the District 
of 24.Pergannahs proceedings were taken 
against them by the Magistrate (in the 
District of 24-Pergannahs) under section 110 
of the .Criminal Procedure Code. My sub- 
mission is that under the above coircum- 
stances the Magistrate at Sealdah had no 
jurisdiction to take ‘action against them 
under section TiO. It is practically a case 
- in which a person is arrested at one place 
‘ apd brought under arrest at another place 
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to give jurisdiction to the Magistrate of 
that other place. To give jurisdiction to 
the Magistrate of the 24 Pergannahs it is 
necessary that the person against whom 
action is taken resides or lives within the 
local limits of his jurisdiction, There are 
corflicting decisions on this point. The 
decision which: supports my contention 
is reported as Ketabot v. Queen Empress 
(1), The other cases which may be referred 
toare Sona Ram vy. Emperor (2), Emperor 
v. Munna (3) and Emperor v. Durga Halwat 


(4). Aa regards the petitioner Manmatha, . 


the prosecution case is that he is a Re- 
“eiver of stolen goods. , But where does he 
receive them? The finding is in Calontta, 
If that is so, how oan the Magistrate in 
the 24.Pergannahs take action against him? 
. From these facts it 
Magistrate acted outside the scope of his 
jurisdicticn in taking action against the 
petitioners, P 

Mr. Orr, for tbe Crown.—The Magistrate 
has rightly exercised his jurisdiction, 
Refers to Monindra Mohan Sanyal v. Emperor 
(5), Emperor v. Durga Halwai (4), in which 
the case of Ketabot v. Queen-Empress (1) 
. has been distinguished, Kora Rangan, In re 


(6). 
JUDGMENT. 

RICHARDSON, J.—The only questions which 
arise on this Rule are questions of law. 
The Rule was not issued on the merits, 
and on the merits the petitioners have no 
case, 7 

There is now ample authority for the 
proposition that section 110 of the Crimi- 
nal Procedure Code does not require that 
the person proceeded -against should reside 


- within the local limits of the Magistrate 


empowered fo take action under the seo- 
tion. It is sufficient that the person should 
be. within those limits at the time when ppo- 
ceedings are taken. See Sona Ram v, Emperor 
(2), Emperor v. Durga Halwai (4), Monindra 
Mohan Sanyal v. Emperor (5), Kora Rangan, 


(1) 27 0. 993; 14 Ind. Deo. (N. s-) 650. 
(2) 3 U. L. J. 195; 3 Or. L. J. 246. . 
(3) 36 Ind. Cas. 822; 39 A. 139; 14 A. L. J. 1074; 
17 Ur. L. J. 390. 
(4) 30 Ind. Cas. 442; 19 O. W. N. 1022; 43 0, 153; 
16 Cr. L. J. 618. 


(5) 46 Ind. Cas. 152; 28 C. L. J. 26 at p.32;19 0r | 


L. J. 696; 23 O. W. N. 193, 


(6) 17 Ind. Cas. 413; 36 M. 96; 23 M. L. J, 585; 18 
Cr. L, J, 781, i 


is, clear that the- 


` 
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A sete 
In re (6) and Emperor v. Munna (3). The 

` caso of Ketabot v. Queen-Hmpress (1) must 
be read with reféfexce to its own facts. The 
observations in the judgment go beyond 
the actual desision.. The case has already 
been -distinguished ‘on this ground in 
Emperor v. Durga Halwai (4), 

A dacoity was 
District of the 24.Pergannahs. In the course 
of the Police inquiries into that case the 
petitioners were arrested in Caloutta and 
taken into the 24-Pergannahs. Proceedings 
were thereafter on the 9th February 1918 
taken against them under section 110 by 
a Magistrate in the 24 Pergannahs, It is 
not suggested that the arrests were not 
lawfully made under section 54 or some 
other provision of the Code or that there 
Was anything -unlawful in the petitioners as 
being taken after arrest before a Magistrate 
in the 24-Pergannahs. If the Polise acted 
in any manner unlawfully, it is open to 
the petitioners to take such steps to obtain 
redress as they may be advised to take. 
But it seems to me difficult to say that 
the Magistrate in the 24-Pergannahs, finding 
these men within the local limits of his 
jurisdiction, though under arrest, was not 
at liberty to take proceedings against them 
under section 110.” Tbe Magistrate had no 
hand in their arrest, He did not cause 
them fo be arrested for the purpose of 
giving himself jurisdiction. The evidence 
is that while all the petitioners except 
Sailendra live in Caloutta, they all, except 


Manmatha, commit dacoities and other 
offences in the 24 Pergannahs. Sailendra’s 
house is in the latter District, The case 


is not distinguishable from that of Monindra 
Mohun Sanyal v, Emperor (5) vand the ob- 
servations at page 32* of the report may 
be referred to. 

As to Manmatha, it is said that he is 
a receiver in Osleatta of goods obtamed 
in the 24-Pergannahs. Like the others he 
was ‘in the Magistrate’s jurisdiction when 


proceedings were taken against him and, - 


in my opinion, there is nothing in ses- 
tion 110 which has the effect of making 
the proseedings against him illegal. The 
Magistrate has power to proceed against, 
any person within the local limits of his 
jurisdiction against whom he has inform- 
ation that he is by habit a receiver of stolen 

#Page of 28 C, L. J— Hd. g 
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“ 


property knowing the same to have been 
stolen. Manmatha at the time proceedings 
were taken answered to this desoription. 
In this view, the Rule must be discharged, 
Saamsuc Hupa, J.—I agree with my 
learned brother in discharging the Rule. 
3 Rule discharged. 


committed within the, 


aimem 


MADRAS HIGH COURT. 
OURIMINAL Revision Case No. 209 or 1918. 
(Tagan up No, 16 oF 1918.) 

July 22, 1918. 

Present:—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

-Inve PYDI RAMANNA AND OTAERS— 
ACCUSED, 

Criminal Procedure Code (Act V of 1898), ss, 109, 
110, 117, 617 (1)—Enquiry under s, 117—Property 
merely produced before Court, confiscation of—Juris. 
diction of Court, | 

Proceedings under the preventive sections of the 
Oriminal Procedure Code fall within the meaning 
of the expressiou ‘enquiry’ or ‘trial’ in section 617 of 
the Code. [p. 169, ool. 1.] 

A Court dealing with an accused person under 
sections 109 and 110 of the Code has jurisdiction, 
for sufficient cause, to confiscate property produced 
before it or in its custody even in the absence of 
proof that any offence was committed with 
respect to that property or that it was used for the - 
commission of an offence. [p. 188, col. 2;p 162, col. 2.] 

Govindaraja Padayachi, In re, 31 Ind Cas. 827; 16 
Cr, L. J. 811, dissented from, 

Case taken up in revision by the High 
Court of the proseeding of the District 
Magistrate, Vizigapatam, in Criminal Appeal 
No. 517 on his file. 

The Publis Prosecutor, for the Crown.— 
Criminal Courts holding enquiries under 
sections 109, 110 and 117 of the Criminal 
Procedure Oode have power to order 
confiscation of property produced in the 
course of such enquiry, The language of 
section 517 of the present Code is wider 
in scope than of the corresponding section 
of the Act of 1882. Under the present 
Code it is not necessary that the Court 
should express an opinion that any offense 
was committed with respect to the pro- 
patty. Govindaraja Padayachi, In re (1) has 
besu wrongly desided. : 

ORDER, ,, 

~ Sapasiya AIYAR, J.—This isa osse taken 
up io revision by Ayling, J., ona perusal 
of the cdlendar. These persons were put 


(1) 3] Ind, Cas. 827; 16 Cr. L, J, 811, 
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up by the Police before the Joint Magis- 
trate of Viziyanagaram in order that the 
Magistrate might take proceedings against 
them under section 109, Criminal Procedure 
Code, requiring them to sxesute bonds 
with sureties for their good behaviour. Now 
under section 109, segurity san be required 
either on the ground that a person is 
taking presautions to conceal his presence 
and is taking such precautions with a view 
to committing an offence, or on the ground 
that a person has no ostensible means of 
subsistence, or cannot give a satisfactory 
account of himself. Then section 110 
provides that certain specially qualified 
Magistrates may require the execution of a 
similar bond with sureties for good 
behaviour if a person ig by habit a robber, 
house-breaker or thief or a receiver of 
stolen property by habit, and so on. Now 
the Joint Magistrate has passed his order 
not under section 110 but under section 
109 on the ground that these six persons 
had no ostensible means of subsistence and 
sould not give a satisfactory account of 
themselves ; that is, under clause (b) of 
` section 109. Then he ‘further passed an 
order confiscating Rs. 211 found with the 
3rd accused (the word accused being used 
ina loose sense so as to inolude persons 
called upon to furnish security), Rs. 260 
found with the 4th acoused and Rs. 213 
found with the 6th accused besides keys, 
ornaments and cloths found with the 4th 
and 5th accused. (The Joint Magistrate 
does not mention the provision of law 
under which he passed the order of con- 
fiscation ). 

. As section 118 of the Criminal Procedure 


Code, under which orders are passed in | 


proceedings taken tinder sestions 107 to 
110, is proceeded by section 117 which 
provides for an enquiry into the truth of 
the information on which an order is to 
be passed, I take it that the order of 
confiscation was passed under sestion 517, 
clause (1). That section is as follows :— 
“When an enquiry or trial in- any 
Criminal Court is sonoluded, the Court 
may make such order as it thinks fit for 
the disposal of any property cr document 
produced before it or in its custody or 
regarding which any offence appears to 
have bsen oommitted or which has been 
used for the commission of any offence, ” 
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There can be no doúbt that the property 


- with reference to which the confiscation 


order was passed was property produced 
before a Criminal Court (that is the Joint: 
Magistrate), that there was an enquiry in 
the said Criminal Court under section 117, 
Criminal Proeedure Code, and that the 


. Joint Magistrate had, therefore, jurisdiction 


to pass the order for the disposal of the pro- 
perty because it was produced before him, 
though there may be no proof that any 
offence had been sommitted ‘with, reference 
to that property even if the word ‘ ‘préperty” 
by the explanation to the same section 
included other property which had been 
sonverted into the property produced before 
the Court In this connection I might 
refer to the case in ortndaraja 
Padayachi, Inve (1), in which a Bench of 
this Court (Abdur Rahim and Ayling, JJ.) 
held that under section 517, clause (1), 
the Criminal Cotrt’ has power to pass 
confiscation orders only in respect of pro- 
perty regarding which an offence appears 
to have been committed and that the Court 
cannot pass such orders on the mere fast 
that the property had been produced before 
the Court in an inquiry. No doubt under 
the corresponding section 517 of the Act 
of 1882 the words “regarding which any 
offence appears to have been committed ” 
qualify the words 1 produced before it”, 
but the words “ or in its custody ” and the 
word or’ haye again been introduced in 
the later Code of 1898 before the word 
“yegarding” and as pointed ont in Russul 
Bibee v. Ahmed Moosojee (2), this alteration 
clearly “extended the powers of the Criminal 
Court to make orders abont the` disposal 
of all property produced before it in an- 
enquiry even without an expression of 
opinion on the part of the Court that any 
offence appeared to have been committed 
regarding it. I, therefore, respectfully dis- 
sent from the decision. in Govindaraja 
Padayachi, In re (1). é 
% % * % 
Napier, J.—This case taken up by the 
High Court arises out of proceedings taken 


* kad 


-by the Joint Magistrate of Viziyanagaram 


nader section 109, Criminal Prosedare Code. 

He mide an order under that section 

against certain persons to execute bonds 

with sureties for good bshaviour and also 
(2) 340. 849; 6 O, L. J. 44; 5 Orr L. J. 48:- 


Pi 
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madean order for confiscation of cash and 
pieces of broken jewellery and oloths found 
in their possession. ‘The ‘persons against 
whom the order wasmade appealed to the 
District Magistrate who upheld both the 
orders, and they themselves have not applied 
to us in revision, 
correctness of the orderas to confisaation 
was doubted bya Judge of this Conrt 
and~has been put before as for disposal. 
The order must haya been, I think, made 
` under section 517, Ibad at first doubts, 
whether proceedings under the preventive 
sections of the Gade some within what 
is an enquiry or trialin the section. But, 
as has been ‘pointed ‘ont by my learned 
brother, sush proseedings are aalled an 
enquiry in those sections, and, therefore, the 
section cannot be limited to preliminary 
enquiries before Magistrates. I would, 
therefore, hold that orders can be made 
in enquiriés under .the preventive sec- 
tions. i 
The next question is whether section 517 
covers property which has come before 
the Court inthe circumstances of this case. 
It has been held by a Bench of this Court 
in Criminal Revision Case No, 570 of 1915 
that orders can be passed' in an enquiry 
under the preventive - sections but that 
the order cannot be passed unless it has 
been shown that the property with regard 
to which the order is- made is such that 
an offence appears to have been éommitted 
with respect toit or that it has been used 
for the commission of an offense. With 
respect to the learned Judges who decided 
that case, I think that they had overlooked 
the language of the present Code. The 
same view was taken in a case in Surendra 
Nath Sarma v. Rai Mohan Das (3), and 
that ĉase was relied on in a subsequent 
case in Russul Bibee v. Ahmed Moosajee (2). 
The learned Judges in the latter case pointed 
out that the Benth which decided Surendra 
Nath Sarma v Rai Vohan Das (8) had 
overlooked the amendment of the Code; 
and with great respect this is what the 
learned Judges who desided the case above 
referred toin our Court seem to me to 
have done. The language of thé old Code 
was, as pointed out by my learned brother, 
limited to property in respect of which 


(3) 30 0. 699; 7 O, W. N. 634 
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an offenca appears to have been committed 
or which has basen used for the sommis- 
sion of an offence, whereas the language 
of the present Code is quite clear and 
extends the mischief of the sestion to any 
property prodused before the Court or on 
Differing, therefore, with the 
decision in Crimmmal Revision Case No, 
570 of 1915 [Gorindarara Padayachi, In re 
(1)] I am of opinion that there is 
power in Courts acting under the preven. 
tive sections to make an order with regard 
to a property which has been produosd 


before it, 
% 


kI * * 


~ -I agree with my learned brother that that 
part of the order directing confiscation of 
property, sbould be set aside and as no 
notice has gone to the persons implicated 
in this case, the District Magistrate or 
the Joint Magistrate should take ‘steps to 
bring our order to their notices and see 
that the property is returned to them. 

Order of confiscation set aside, 
M, GO. Py 


P ~ 


- ALLAHABAD- HIGH COURT, 
-ŪrimiNaL APPEAL No, 808 oF 1918. 
November 5, 191%. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

LAIK SINGH-— ACCJRED— APPELLANT 


versus / 
EMPEROR-— ResPoNDEN E, 

Penal Code (Act XLV of 1860), ss. 299, 304, 326— 
et to cause death, absence of —Grievous 

mart, 

A dispute having arisen batween one L. and ong 
B., the latter attacked the former with a stick. L, 
seeing that G., was advancing to the help of B, 
ran into his house and came out with a chopper 
in his hand, with which he inflicted an incised 
wound on B.'s shoulder and one or two minor 
injaries. B. subsequently died of septic pneumonia 
caused by the wound in his shoulder: 

Held, that the injury to which B subsequently 
succumbed not having been inflicted with such 
intention or knowledge as to bring the oase within 
the definition of culpable homicide, could be oon.. 
victed only of an offence under section 328 of the 
Penal Code. [p. 171, col. 1.] 


Criminal apperl from an order of the 
Sessions Judge, Farrukhabad, 
7 


` 
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Mr. Satya Ohandra Mukerji, for the 
Appellant. 


Mr. R, Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—Laik Singh has been 
found guilty of the murder of his own 
half brother, Bbagwan Singb, under the 
following circumstances, 
bad blood between the parties previously, 
because Bhagwan Singh and his own 
brother Gobardban Singh had inherited 
property to which Laik Singh had no 
claim, On the day mentioned in the charge 
a trumpery dispute. broke out be- 
tween Laik Singh and Bhagwan Singh 
about a manure heap standing in a field 
just outside the village site. There was 
an interchange of abuse and then the two 
came to blows. The witnesses are not 
altogether clear in their statements as to 
the nature of this souffle; but it seems 
fairly certain that Bhagwan Singh had 
some sort of stick or cane in his hand, 
whereas Laik Sinèh was empty-handed to 
siart with. Moreover, Gobardhdn Singh, 
brother of- Bhagwan Singh, who is the 
principal witness for the prosecution, 
admits that he himself was coming up to 
help his brother, so that the accused had 
reasonable ground: for supposing that he 
might almost immediately be called upon 
to defend himself against 
two other men. According to the evidence 


this scuffis was going on ten paces from 
the acoused’s house. The latter broke 
loose, ran into his house and cams ont, 


apparently at onse, with a chopper in his 
hand. With this he attacked Bhagwan 
Singh inflicting more than one injury ; 
but he allowed himself to be disarmed by 
Gobardhan Singh, though the latter seems 
to have reseived three slight cuts in the 


process. Bhagwan Singh reached the 
hospital at 6 p.m. that evening, Jane the 
:9th. The Snb-Assistant Surgeon says 


that he then found upon Bhagwan Singh’s 
person one incised wound on tte left 
shoulder about .an inch deep, a slight out 
on the left thumb and three sontused 
wounds cn the head. None of them were 
more than skin deep, and one at least of 
them apparently caused -by a fall. All 
the injuries seemed to him to be simple 
but he desired to keep Bhagwan 
in tbe hospital while he treated him for 
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the wound inthe shoulder. , On the morn- 
ing of July the Ist, Bhagwan Singh left 
the hospital, without consulting the medi- 
cal offiser or informing him of his inten- 
tion, but he came back on. the evening of 
July the 2nd. By that time the wound 
in the shoulder, not having been properly 
dressed for two days, had deteriorated in 
condition. The injured man remained in 
the hospital until the night of the 7th to 
8th of July 1918, when he again went 
away of his own accord. The Sub- Assist- 
ant Surgeon does not seem to have thought. 
his condition serious although he found 
that the man was suffering from fever, by 
which he presumably means that he had 
a temperature above the normal. As a 
matter of faot Bhagwan Singh died on the 
llth of July. The Civil Surgeon, when. 
conducting the post mortem examination, 
found only two wounds. The contused 
wound referred to in bis evidence, of which 
he does not give the location, was pre- 
sumably one or other of the slight injuries 
to the head which the Sub-Assistant 
Surgeon had observed on June the + 9th. 
The other injury was the inoised wound 
on the left shoulder. The Oivil Surgeon 
found that it penetrated through fhe head . 
of the left humerus into the shoulder 
joint. The actual cause of death was 
apparently septic pneumonia, but tbe Civil 
Surgeon is of opinion that this bad result- 
ed from the injury to the shoulder. The 
question is, on these facts, what is the 
offence of which Laik Singh ought to be 
convicted. It is open to argument, whether 
he should be held to Wave caused the 
death of Bkagwan Singh within the 
meaning of Explanation 2 to section. 299 
of the Indian Penal Code. 
obviously be a limit somewhere; and a 
man who in the -course of a trifling 
souffla was found to have inilicted a slight 
cut or abrasion on the fingér of another 
man, which being neglested by the latter 
became infected in some manner, so as, 
to induce tetanus as a result of snch infeċ- 
tion, sould scarcely be held to have caused 
the death of the other. The present case 
seems very much on the “border line 
and a good .deal might depend on the 
reasons which the Civil Surgeon might 
ave given under a stringent cross-examina- 
tion for his opinion that the septig 
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pneumonia was directly connected with the 
wound in the shoulder, snd also on any 
opinion which he might have expressed 


under coross-examination as to the degree 


of danger to life which he would ordinarily 
expect to result from such an injury -as 
that from which Bhagwan Singh was 
suffering. As a matter of fact the state- 
ment of the Civil Surgeon was very 
briefly recorded and does not give us very 
much help, although theré seems no doubt 
that in his opinion the wound in the 
shoulder was, as he puts it, “the probable 
cause of death through septic pneumonia. ” 
Under the Indian Penal Code, however, 
the question of anlpable homicide is made 
to turn mainly onthe intention or know- 
ledge of the accused. In the present case 
we think it may fairly be inferred that 
there was no intention of causing death, 
or even of causing such bodily injury as 
was likely to cause death. When he same 
out of his. house with the chopper in his 
hand, the accused was in a position to have _ 
inflicted upon Bhagwan Singh any injury 
which he seriously and resolutely intended .to 
inflist. Oa the evidence it would seem that 
he only strask at him in a half-hearted 
manner, and he certainly allowed himielf 
ta_be disarmed after a short scuffle, This is 
not one of those cases in which the nature 
of the injury inflicted enables the Court to 
infer with sertainty that the person who 
struck the blow resulting in such injury 
must have intended at the moment to cause 
death, or injury of a most serious nature. 
It seems to us fairly open to the Court 
on this evidence to coneinde that the 
injury to which Bhagaan Singh eventually 
succumbed was not irflisted with such 
intention or knowledge as to bring the 
case: within the definition of culpable 
homicide. We may add that we should in 
aby event have been disposed’ to conviat 
the accused of culpable homicide not amount- 
ing to murder, both on the ground of the 
provocation he had received and on the 
ground that he had acted atthe outset in 
the” exercise ofa right of private defence, 
although he bad very greatly exceeded 
such right. On the whole, however, the. 
conclusion we come to is that the convie- 
tion of Laik Singh shonld be recorded . 
under section 326 of the Indian Penal — 
Code, He -caused grievous hurt by inflict- 
a \ 
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ing an injury which endangered life 
and may fairly be presumed to” bave in- 
tended to cause at least grievous hurt 
whenhe attacked Bhagwan Singh with 
such a weapon as this chopper. He, tbere- 
fore, vaused grievous hurt-with an instru- 
ment for cutting, ard also with an instru- 
ment which nsêd asa weapon of offence might 
easily cause death. The case falls under 
section 326 of the Indian Penal Code. We 
set aside the conviction and senténce in 
this case and altering the conviction as 
above stated to one ‘under sestion 326 of 
the Indian Penal Code, we sentence Laik 
Singh to undergo rigorous imprisonment 
for six years from the date of kis conviction 
in the Court of Session. 
Oonviction altered. 


PATNA HIGH COURT. 
Crimtnat?Appsat No. 113 op 1918, 
July 24, 1918. 
Iresent:—Mr. Justice Mullick and 
Mr. Justice Thornhill. 

KHIDIR BUX AND orHeRs—APPELLANTS 
versus 


EMPBROR—Responpent. 

—Penal Code (Act XLY of 1860, ss. 147, 304, 323, 325 
—Rioting—Resistance to attachment under illegal 
aarrant—Common object not unlawful—Offence—In- 
tention, proof of—Grievous 
Code (Act V of 1908), O, XXI, +. 24—Attachment— 
Warrant not sealed, legality of—Warrant signed by 
sheristadar, legality of—Burden of prcof—Evidence 
Act (I of 1872), s. 114, ill (e). 

Under section 114, illustration (e), of the Evidence 
Act a Court may presume that all acts‘done in 
connection with an official document were legally 
performed. [p. 172, col. 2.] 

Where the legality of a warrant of attachment is 
impugned on the ground thatit is signed by the 
sheristadar of the executing Court and not by the 
presiding officer of the Court, the burden of proving 
that the sheristadar had no authority to sign the 
warrant is on the person alleging it. [p. 172, col. 2.] 

Order’ XXI, rule 24, of the Civil Procedure Code, 
requires that a warrant of attachment should be 
sealed with the seal of the Court isening it. The 
injunction is mandatory and unless it is complied 
with, the warrant and the attachment effected under 
it are illegal. {p. 172, col. 2,] 

Whore in a casein which the acousad were charged 
with rioting with the common object of resisting 
the attachment of a property, it was found that 
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the warrant of attachment was not sealed with the 
seal of the Court: 

Held, that the warrant and attachment being 
illegal, it was not anoffence to resist the attach- 
ment. [p. 178, col. 1.]. 

Every man must be seer to intend che 
natural result of his acts. 173, col. 1.] 

If an accused person Honda accident, he must 
show that the offence~ with which he /is charged 
was the result of an accident. [p. 178, col 1.] 

Where the accused struck the deceased with a 
luthi on’ the head and with a single blow caused 
a fracture of the skull which resulted in death: 

Held, that the accused was guilty at least of an 


` offence under section 325 of the Penal Code. |p. 172, 


_ by calling ont 


col. 2.] 

Criminal appeal from an order’ of the 
Sessions Judge, Purnea, dated the 30th 
April 1918., 7 

Mr. Ram Lal Dutt, for the Appellants. 

Mr. Muhammad Fakhruddin, Government 
Pleader, for the Crown, 

~ JUDGMENT. : 

Mottics, J.—This appeal arises out” of 
a riot which is alleged to have taken place 
on the 16th December 1917 in a village 
in the District of Purnea, beonuse a Civil 
Court peon attached some moveable property 
belonging to a judgment-debtor named Abdul 
Gafoor. 

Tt isalleged that the common objest of the 
unlawful ‘assembly was to illegally rescue 
the attached property. It has been found 
by the learned Sessions Judge that a riot 
with the alleged common object did take 
place, and that the appellants Khidir Bux 
and Jabbar Bux and four others were 
members of the riot.. With regard to 
Abdul Gafoor the learned Judge has found 
that he remained at the door of his house 
some distance from the riot and he has 
been found guilty of an offence under 
section 147, Indian Penal Codé, read with 
section 114, of having abetted the fiot 
‘run, run, | my properties 
are being taken away.’ The learned 
Sessions Judge has sentenced Khidir Bux 
to rigorous: imprisonment for six months 
under section 147, Indian Penal Code, and 
Abdul Gafoor to a like term of imprison- 
ment for an offence under sestion 147/114, 
Indian Penal Code. He has sentenced 
Jabbar Bux to rigorous imprisonment for 
six months under section 147, Indian Penal 
Code, and rigorous imprisonment for one year 
under section 323, Indian Penal’ Code, the 
two terms to run concurrently, 
/ The assault in the course 


of the riot 
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is alleged to have sonsisted of one lathi 
blow by Jabbar Bux on the head af 
Tahir, who was assisting to carry away 
the attached property, and of a lathi 
blow on Kamaruddin by Khidir Bux after 
Tahir bad been injurned. Tahir appears 
to have been able to walk home a distance 
wf 8 to 9 miles with assistance on that day, 
but later on about nightfall he was taken 
by scart to the Kishengunj Hospital, where 
he died on the 18th Desember from 
he norrhaga due to the injuries on his 
head. Kamarnddin is alleged to have had 
‘a scratch which he showed to the Poline, but 
which was apparently not shown to the Dastor. 

Now the first point raised by the learned 
Vakil for the appellants isthat the warrant 
of attachment was illegal, firstly, because 
it was not signed by the Munsif who 
issued it, but by his sheristadar, and secondly; 
because it does not bear the seal of the Court.. 

With regard to the defect as to the 
signature, I think the onus of proving 
that the sheristadar had no anthority to 
sign the warrant was on the defense, 
because under section 114 (e)° of the 
Evidence Act a document being admittedly 
an official document the Court may presume 
that all acts in sonnection with it were 
legally performed. With very great respedt 
to their Lordships of the Oalcutta High 
Court in Deputy Legal Remembrancer v. 
Mir Sarwarjan (1), L venture to think 
that it is not for the prosecution in such 
a case as this to prove the authority of 
the officer signing it and if their Lordships 

,iutended in their ruling to lay down that 
the onus in every case was upon the 
prosecution to prove that all acts done in 
connection with official documents were 
done legally, then I respectfully venture to 
differ. 

The second point, however, is fatal to the 
prosecution. The ‘Civil Procedure Code in 
Order KAT, rule 24, requires that the warrant 

‘shall ba sealed with the seal of the Court, 
The injunction 15 mandatory and unless 
it is complied with, the attachment is in 
my opinion illegal. Their Lordships of the 
Privy Counsil in Ram Dayal v, Mahtab Singh 
(2) held, in referense to a warrant which 
did not bear the signature of the issuing 
Conrt, that the whole exesution prnoesdings 

(1) 6 C, W. N. 845. | 

- (2) 7 A. 506; 4 Ind. Deo. AN, a.) 448 (P, 0), 
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sonnected with that warrant were illegal 
and void. In my opinion, therefore, the 
attachment having been illegal, it was 
not an offence to resist the attach- 
ment and, therefore, the common object 
oharged was not an unlawful common 
object and, therefore, the charge of rioting 
cannot be sustained. The sonviction of 
Khidir Bux and Abdul Gafoor under section 
147 read with section 114, Indian Penal Code, 
must be set aside. .Khidir Bux has also been 
convicted under section 323, Indian Penal 
Code, for having strack Kamaruddin, but 
that assault appears to have been very 
slight and having regard to theperiod which 
he has already spent in jail it is not 
necessary to impose a separate sentence for 
this offence. Therefore, both Abdul Gafoor 
and Khidir Bux will be set at liberty. 

There remains the case of Jabbar Bux. 
The learned Sessions udga, disagreeing 
with the Assessors who found this adoused 
guilty of culpable homicide not amounting 
to murder under section 304, Indian Penal 
Code, has sentenced him to.one year’s 
“rigorous imprisonment under section 323, 
Indian Penal Code, only. 

Now the learned Sessions Jadge appears 
to .think that Jabbar Bux had no intention 
of causing death, or any knowledge that 
death ` was likely to be caused by his 
blow, nor any intention to voluntarily cause 
grieyous ‘hurt, and that he accidentally 
struck the deceased on the head with bis 
lathi. Notice was issued upon Jabbar Bux 
to show, sanse why his conviction should 
not be revised and the sentence enhanced 
and after hearing the learned Vakil on 
his behalf, I am unable to see how the 
learned Sessions Judge’s finding san be 
supported. Every man must be presumed 
to intend the natural result of his aots. 
If the appellant pleads accident, it is for 
him to show that it was an accident, and I 
ses no ground fcr the assumption on the 
part of the learned Sessions Judge that 
it must have been an accident under 
the “circumstances. Certainly there is no 
evidence to justify such an assumption 
npon the record, The post mortem report 
shows that there were two large fractures of 
the skull and it is clear that although 
one blow was struck, that blow must have 
been dealt with great force. In my opinion 


the Assessors were probably right in coming | 
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to the conclusion that an offence undor 
section 3804, Indian Penal Code, had 
been committed, bat taking the most 
favourable view to the accused he ought to 
heve been convicted at least of an offence 
under section 375, Indian Penal Code. 
It is to be noticed that- Jabbar Bux had 
no concern with the civil dispute and his 
intervention in the attachment of the 
property appears to have been purely 
gratiitous. Taking all the ciropmstances 
into consideration, we do not think that 
less than three years’ 
rigorous imprisonment will meet the 
justice of the case. The order that we, 
therefore, pass is that the conviction and 
sentence under sections 147 and 323, 
Indian Penal Code, are set aside and 
Jabbar” Bux is sentenced under section 
825, Indian Penal Code, to rigorous 
imprisonment for a term of three years, 
The imprisonment. already suffered by him 
will count towards this sentence, 


TnoORNHILL, J.—I agree. 
Order accordingly. 


PUNJAB CHIEF COURT. 
Criminar Revision No, 521 or 1918, 
June 28, 1918. 

Present :—Sir Henry Rattigan, KT., 
Chief Judge, 

MUHAMMAD HAYAT— 
COMPLAINANT 

N versus 
BHOLA AND OTHERS—ÅCCUSED. 

Criminal Procedure Code (Act V of 1898), s. 250 
upplicability of, to cases where complaint discloses 
offence triable by Court of Session 

The provisions of section 250 of tho Criminal Pro- 
cedure Code are inapplicable to a case in which the 
complaint discloses an offence triable by a Court of 
Session, even though it is actually tried by a Magis- 
trate specially empowered under section 80 of the 
Code. [p. 174, col. 2.] 

Case ‘reported by the Sessions Judge, 
Multan, with his No. 91-3 of 24th April 
1918, 
>, FACTS.—Muhammad Hayat brought an 
accusation under section 395, Indian Penal 
Code, against Bhola and others in the Court 
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of Mr. Hearn, Magistrate with powers under 
section 30, Criminal Prosedure Oode,, The 
Magistrate found the complaint vexatious and 
frivolous and ordered compensation of Rs. 50 
to be paid by complainant to the accused, 


GROUNDS.—Offences under section 395, 
Indian Penal Code, are triable by a Court 
of Session and the Chief Court’s rulings, 
Orown v. Qadu (1) and Orown v. Hamir 
Chand (2), appear to lay it down that a 
section 30 Magistrate cannot act under sec- 
tion 250, Criminal Procedure Code, when 
the aconsation is of an offence triable by 
a Court of Session and not by a Magis- 
trate, It is with reference to these rulings 
that Muhammad Hayat applies for re- 
vision. 

On 15th March 1918 I issued notice to 
the other side and to Public Prosesutor for 
to-day. The applicent put in-Talbana Re, 1 
only as ab. first ordered by the office, 
The office then noticed that the respondents 
were many and sent a Parwana to applicant 
for more Talbana. Applicant was not at 
home and so respondents and Public Prose- 
~ outor have not been served. . 

On reconsideration 1 think that the law 
as interpreted by authority allows no course 
other than to forward the record to the 
Chief Court with the proposal that the order 
to pay compensation under sestion 250, 
Criminal Procedure Onde, be set aside as it 
was illegal, h i 

On the merits of the oase I should not 
interfere, holding that the complaint was 
yoxations and frivolous. The effect of the 
rulings quoted appears to be that a som. 
plainant can make certain of avoiding being 
ordered to pay compensation by grossly 
exaggerating his complaint, 7.6, by des- 
cribing a trivial assault as an attempt to 
murder. The remedy would be, I presume, 
for the Court to see that summons ‘was 
issued in the first instance for an offence 
triable by a Magistrate. 

In view of the Punjab rulings [Orown v. 
Qadu (1), Crown v. Hamir Ohand (2) I forward 
this record to the Chief Court for orders. 

` JUDGMENT.—The complaint filed in this 
ease was one of an offence under section 
895, Indian Penal Code, an offence triable 


(1) 26 P. R, 1902 Or; 139 P, L. R, 1902, 
(2) l4 P, B 1802 Cr, 
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by ‘a Court of Session, and I agree with 
Reid, J., who held in Orown y. Qadu (1), 
that in such cases the provisions of section 
250, Criminal Procedure Code, are not 
applicable, even though the offence is tried 
by a Magistrate specially empowered under < 
section 30 of the Code. I accordingly set 
aside the order awarding compensation and 
direct that the amount, if paid, shall be 
refunded, 


r 


Revision accepted, 
al 


.'` PATNA HIGH COURT. 
CaiminaL Revision No. 481 o 1917. 
January 25, 1918, 
Present:—Mr. Justico Ros and Mr Justice 

Jwala Prasad. Hi 
LACHMAN LAL— PETITIONER . 
versus 


EMPEROR—Oprosire Party. 

Penal Code (Act XLV: of 1860), e. 463 —Forgery— 
Printed copy of certificate never given. 

The making of a printed paper purporting to be 
a reproduction of a certificate that was never given 
does not constitute forgery, unless there was an 
intention to cause it to be believed that the printed 
paper was made by the authority, express or implied, 
of the giver of the certificate. A 175, col. 2.] 


Criminal revision against an order-of the 
Judicial Commissioner, Chota Nagpur, dated 
‘the 8rd December 1917, confirming that 
of the Deputy Magistrate, Ranchi, dated the 
12th June, 1917, 

Mr. Pugh, for the Petitioner, 

Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The petitionef has bee” 


< sentenced under section 471 of the Indian 


Penal Code to four months’ rigorous im- 
prisonment and a fine of Rs. 200. The 
fasts found are that being desirous of. 
obtaining a temporary appointment under 
the Publis Works Department in Ranchi, 
he presented to the Superintending Engi- 
neer, Mr. Wardle, a paper purporting to 
be a printed reproduction of certificates 
from former employers. Among these 


- work”, 
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certificates was one from Mr. Clayton, now 
Chief Engineer, Irrigation Department, 
Bihar and Orissa, given twenty years 
ago when Mr, Clayton was an Executive 
Engineer at Cawnpore. Mr. Wardle was 
informed by Mr. Clayton that he could 
not possibly, have given auy such certificate 
as that reproduced in print, for the 
simple reason that the petitioner was 
twenty years ago so bad an cfiicer 
that his delinquencies were still fresh 
in Mr, Clayton’s memory. The petitioner 
at ones protested that Mr. Clayton’s me- 
mory was at fault, and still protests that 
though the’ original certificate given by 
Mr. Clayton has bsen lost, the printed 
paper reproduces a genuine certificate. The 
Courts below have found against him, and 
have held that the making of.a printed 
paper purpérting to bea reproduction of a 
certificate that was never given constitutes 
forgery. 4 4 

We have’ no hesitation in saying that 
the finding of fact is correct. The last 
line of Mr, Clayton’s certificate runs: “He 


~~Jeaves -as his services are no longer requir- 


ed.” The date of the certificate is 29th 
‘November 1597. Lachman Lal was remov- 
ed from his office under Mr. Clayton on 
one, month’s notice, asa hopelessly unsatis- 
factory offcer.. On the 25 September 1297 
Mr. Clayton had written: “It has been found 
quite impossible to trust him,to supervise 
work without the most constant inspea- 
tion.”. In the certificate of the 29th No- 
vember it is written: “He is quite capable 
of holding charge of a sonstruction sub- 
division.” Another passage in the certi- 
fioate runs:— I have always found him hard- 
working aud attentive to his work,” In 
Mr. Olayton’s report itis written: “He is 
absolutely untrustworthy, does not tell the 
truth about his work which is mostly 
very bad, both earthwork and masonry 
It is idle to suppose that Mr. 
Clayton could have given a certificate such 
as that produced in print. ; 

The contest seems to have raged inthe 
Courts below so fiercely around the ascu- 
racy of Mr. Claytons memory that the 
equally important question, whether the 
preparation and use of the printed certi- 
fieate constituted the offence charged, has 
been dealt with in a summary fashion, 
The, learned Magistrate quotes in support 
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of his view the oase of Assan Ohunder 
Dutt v. Prannauth Ohowdhry (1). That 


case is authority only for the proposition 
that where the holder of a certified copy 
makes an addition to that certified copy 
over the signature of the copying clerk, in- 
tending it to be believed thatthe copying 
clerk had himself made the whole docu- 
to the copy amounts to 
forgery. The essence of the making of a 
false document is the intention of causing 
it to be believed that such document was 
made, signed, sealed or executed by or by 
the authority of a person by whom or by 
whose authority if was not made, eta. 
There was never an intention of oausing 
it to be believed that the printing of the 
certificates was doneeither by Mr. Clayton 
or by his authority. The learned Judicial 
Commissioner holds that the printed copy 
was made with the intention of causing 
it to be believed that a part of the printed 
copy was made by the authority (implied) 
of a person (Mr. Clayton) with whose 
authority the accused knew that it was 
not made. This no doubt would be logical in 
particular circumstances, such as, for in- 
stance, the circumstances of Emperor v. 
Ali Hasan (2). In that case Ali Hasan 
not only krew that tke document he was 
copying was false, but also was a muhurrir 
having authority to issue copies of authen- 
tie documents. The distinction that we 
would draw between Ali Hasan’s case 
(2) and the case before us is that 
where the maker of the sopy has authority 
to make the copy, a false copy is a false 
document, but where the maker of the 
copy holds no office which sould be -rea- 
sonably believed to give him such authority, 
it would be an undue stretching of the law 
to say that it was intended to be believed 
that be had such authority, The facts of 
-the ogse of Upfold v. Lett (3), quoted in Hals- 
bury’s Laws of England, are not available, 
On the facts of the case before us we are 
not of opinion that there was any intention 
to cause it to be believed that the printed 
paper was made by the authority of Mr, 
Clayton, express or implied. 


(1)-Marsh 270; W. R. F. B. 71; 2 Hay 236. 

(2) 28 A.358;3 A. L. 149; A. W. N. (1908) 48; 3 
Or. L. J. 249. 

(8) (1801) 5 Esp. 100 at p. 103. 
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The learned Judge was of opinion that 
an offence under sections 417 and 511 has 
been committed. The petitioner was charg- 
ed under section~ 4%0 read with section 
511 in the Magistrate’s Court and acquitted 
on the‘charge. It is open tọ us in revision 
to alter the finding and” to convict him 
upon acharge of attempting to cheat, if 
upon the facts found the attempt at cheat- 
ing has been clearly proved. In this con- 
nection we have examined the whole of 
the original certificates submitted to Mr. 
Wardle when called for by him and also 
a printed reproduction of the petitioner’s 
certificates made prior to the year 1919 
and certified by the State Engineer, Bena- 
res Cantonment, to correspond with the 
original certificates. The original certi- 
ficates account for the petitioners moye- 
ments from September 1884 to April 
1885, November 1886 to March 1887, 
February 1891 to October 1891, June 
1£92 to November 1892, March 1898 to 
August 1:98, April 1901 to April 1910, 
June 1911 to June 1912, January 1914 to 
June 1914, Ostober 1914 to ': December 
1914. The print prepared in 912 contain- 
ed in addition to these original certificates 
his Roorkee certificate, dated 23rd October 
1883, and certificates from employers for 
April and May' 1884, August 1887 to Feb- 
ruary 1889, September 1892 to Febrnary 
18¢3, February to May 1796, February 1896 
to March 1897, and March 1897 to November 
1897, The reprint of 1914 omits the record 
of service up to 1495, and carries-the peti- 
tioner’s service upto 1914. Before desid- 
ing that the petitioner was guilty of an 
-attempt to cheat in using a paper part 
of which was a copy of a bogus certificate, 
it would be necessary to prove that he 
intended by his use of the paper as a 
whole to decoive Mr. Wardle by the in- 
clusion of false matter, and induse him 
to do athing which he would not have- 
done unless deceived by that inelusion. 
It would be extremely difficult to deceive 
Mr, Wardle by means of this printed copy, 
for if Mr. Clayton’s certificate had any weight 
-at all with Mr. Wardle, Mr. Wardle was 
certain to consult Mr, Clayton with regard 
to the petitioner’s fitness for employment. ~ 
Presumably the petitioner’s memory of Mr. 
‘Clayton’s attitude towards him was as keen 
as Mr, Clayton’s own memory upon the 
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point, and indeed a subordinate dismissed is 
more likely to recollect the facts of his 
dismissal than the officer who brought 
about that dismissal. It is extremely un- 
likely that he deliberately intended to bring 
it to Mr Wardle’s notice that ke was 
well known to Mr. Clayton. ‘ 
It'is no doubt beyond question that 
the original printing. up of these papers 
was made with a general intention to 
deceive, but that is not the offense with 
whish the petitioner was charged “in the 
- Ranchi Court, nor could such an offence 
be charged in the Ranchi Court unless 
it; were proved that the printing was done 
in the Ranchi jurisdiction, It is partiou- 
larly to be noted thatthe paper of 1912 
contained Mr. Clayton's certificate. Before 
the accused could be convioted of the 
particular offence of attempting to cheat 
Mr. Wardle, it must be found asa fact 
‘that the petitioner particularly ‘intended 
to deceive Mr. Wardle with regard to Mr. 
Clayton’s opinion of the’ petitioner’s capa- 
city. We are not prepared to say on the 
facts on the record that this has been 
established, and in the circumstanses of 
~thé cass are not prepared to grant a retrial 
in order that this may be established. The 
petitoner passed out of Roorkee in 1883 
and must be now an elderly man. His 
folly, in laying before Mr.. Wardle the 
old deceptive printed certificates instead 
of the originals given by Stewart and 
Company of good service from 1901 to 1910, 
and’ of Mr. Brebner of good service in 
1914, bas landed him in snoh~ grievous 
trouble that we may say that the offence 
committed by this use of a record of ser- 
vice in part false has brought him al- 
ready sufficiently heavy punishment. Upon 
these grounds the petitioner is acquitted and 
discharged from his bail. 


Rule made absolute, 
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PUNJAB CHIEF COURT. 
Sgcosp Civin APPEAL No. 179 or 1915. 
May 20, 1918. 

Present :—Mr. Justico Shadi Lal and 
Mr. Justice Wilberforce. 
Musammat DHAN DE VI—P.arntieE 
— APPELLANE 
versus 
GIAN OHAND AND ANOTHER— IEFENDANTS 
— RESFONVDENTS, 

Hindu Law--Widow—Arbitration, reference to, by 
widow—Award, decree upon, whether binding upon 
reversioners. 

A decree obtained after fair contest in a bona fide 
litigation against a Hindu widow relating to the 
estate represented by her binds the reversioners, 
unless that decree can be impeached on some special 
ground. [p. 178, col. 1.] 

The principle applicable to a case decided after a 
fair contest in ordinary bona fide litigation applies also 
tc decrees obtained after an award. [p. 178, col 2.) 

In every case, however, of this description it has 
to be seen whether the widow is fairly representing 
the estate and safeguards its interests to the best 
of her ability and does not act merely or primarily 
for her personal advantage In the latter case 
whether a decree is obtained in ordinary litigation or 
on a compromise or on an award, reversioners are not 
bound by her actions. [p. 178, col. 2; p. 179, col. 1.] 


Second appeal from the decree of the 
District . Judge, Amritsar, dated the 18th 
November 1914. 

Bakhshi Tek Ohand, for the Appellant, 

Mr. Manohar Lal, for Gian Ohand Re- 
spondent, ` 


JUDGMENT.—In this case the pedigree of 
the parties is as follows.— 


DEVI i 





1 
Har Dial=Mt. Har Devi. Ganesh Das=Mt.Bholi 


Musammat Dhan 
Devi=Bhagwan Das. 


Har Dial, the husband of Musammaét Har 
Devi and the father of Musammit Dhan 
Devi, died leaving certain moveable and 
immoveable property. There-wasa -dispute 
between his widow, Musammat Har Devi, 
and his nephew Gian Ohand, especially 
regarding the house. Gian Chand claimed 
that the house belonged to Har Dial and 
his brother Ganesh Das as members of a 
joint Hindu family. He, therefore, claimed 
to be the sole heir by survivorship. The 
matter in dispute was referred to arbitra- 
tion and the arbitrators found that Har 
Dial and Ganesh Das had obtained the 
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house by perchase and that their raspas- 
tive heirs were entitled to equal shares. 
They found that Gian Chand had spant 
Rs. 750 on the obsequies of Har Dial and 
that he and Musaamat Har Davi wera 
jointly responsible for a debt of R3. 20), 
They, therefore, held that Musammat Har 
Davi was not entitled to possession of 
half the house, except on payment of 
Rs. 850. All the moveables and jawels they 
awarded to her. The arbitrators héld that 
she must either pay Ri, 850 to Gian 
Chand for half of the house or that she 
could sede her rights therein and reseiva 
Rs. 490 from him. The arbitrators valued 
the house at Rs. 2,000, The award was 
filed in Court and was contested unsuccess- 
fully by Musammat Har Devi anda decree 
was passed thereon. Now, the daughter 
of Musammat Har Devi has instituted ths 
present suit for a declaration that after 
the death of her mother half of the house 
in dispute will bə her property and that 
the award of the arbitrators shall ba of 
no effect as against her, Various pleas 
were raised whioh it is unnecessary 69 
mention. It is safisient to say that the 
trial Court granted plaintif a declaration 
as prayed for. This decision was, however, 
modified by the District Judge, who gave 
the plaintiff a decreas allowing her to get 
possession of half share of the house 
claimed on payment of Rs. 850. Against this 
decree both parties appeal. 

The main point in the case is how far 
the daughter is bound by the results of 
her mother’s litigation, and if is first 
nesessary for us to deside the principles 
of law by whish wa shonll bs gaidad, 
The lsarned Dis rict Judge based his 
decision on Khunnt Lal v. Gobind Krishna 
Narain (1) and Travelyan’s Hindu law, 
pages 475-476. The Subordinate Judge 
desided the case in favour of the daughter 
on the authority of Balakihar Dube v. Rama 
Nand Shukul (2). 

Many other authorities have been quoted 
to us by the learned Counsel of oases in 
which an estate represented by a widow 
has been affected by decrees obtained in 


(1) 10 Ind. Cas. 477; 33 A. 356; 38 L A.-87; 15 C. 
W. N. 545;8 À L J. 662; 13 O. L.J. 575; 13 Bom L. 
R. 427; 10 M. L. T. 25; (1911) 1 M W.N. 43% 21 M. 
L. J. 645 .P. C.). 

(2; 14 Int. Cas. 12559 A. L. 3.773 at pp. 730, 731, 
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litigation or by sompromises or awards. 
As far as decrees obtained after fair contest 
in a bona fide litigation are concerned, there 
is little dispute before us. The decision of the 
‘Privy Council reported as Katama Natchier v, 
Rajah of Shivagunga (3) has been followed by 
all the High Courts,and by the Punjab Chief 
Court in Fatteh Khan v. Baz (4). It may 
be regarded,” therefore, as settled law that 
a decree obtained after fair contest in a 
bona fide litigation against a widow relating 
to the estate represented by her binds 
reversioners, unless that decree can be im- 
peached on some-spesial ground. Regard- 
ing, however, decrees obtained against a 
widow through compromise or the award 
of arbitrators the rulings of the Courts of 
this country and the Judicial Committee 
have been more conflisting, Counsel for the 
plaintiff-appellant relied on the Privy Council 
decision reported as Imrit Konwur vy. Roop 
Narain Singh (5) that a daughter would 
not be bound by a compromise effented 
by a widow under any circumstances. He 
also relied on Balakdhar Dube v. Rama 
Nand Shukul (2),in which the widow had 
agreed to the submission of the dispute to 
arbitration. He further relied on Sant 
Kumar v. Deo Saran (6), as an authority 
that the dictum of the Privy Oounsil in 
Katama Natchier vs Rajah” of Shivagunga 
(3) did not apply in the case of decrees 
following a compromise. Many other authori- 
ties to the same effect were guoted ; for 
instance, Ram Sarup v. Ram Des (7), Jeram 
v. Veerbat (8), Shaikh Rafic v. Bhagaban 
Ohandur Dhar (9) and Rajlakshmt ` Dasee v. 
Kafyayani Dasee (10), The general proposi- 
tions, however, laid down in these authori- 
ties have been considerably modified by 
the Privy Council judgment reported as 
Khunnt Lal v. Gobind Krishna Narain (Ù 
and another judgment of the same tribunal 


(3) 9 M. I. A. 589 at pp. 543, 604, 2 W. R. P. C. 
31; I Suth. P. C. J. 620; 2 Sar. P. O.J, 25; 19 B R. 


843. 

(4) 139 P. R. 1888. 

(5) 6 C. L. R. 76 at p, 81 (P. 0.). 

(6) 8 A. 365; A. W. N. (1886) 129; 5 Ind, Deo, 
(xN. s.) 185. 

(7) 29 A. 239; A. W. N, (1907) 33; 4 A. L. J, 160; 
BM. L. T. 59. 

(8)5 Bom. L.R 885. 

(9) 25 Ind. Cas. 377. 

(10) 12 Ind. Cas. 464; 38 C. 639 at p, 672 
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reported as Bijoy Gopal Mukerji v. Krishna 
Mah“shi Debi (11). These judgments are to 
the ‘effect that where a compromise has 
amounted to a bona fide settlement of a family 
dispute, it is binding on the reversioners. 
The principles, therefore, laid down by the 
Privy Counsil in Shivagunga’s case (8) have 
been generally applied to decrees obtained 
upon a compromise, subject to the quali- 
fication that the compromise was for the 
benefit of the estate and not for the 
personal advantage of the widow. This 
proposition bas been discussed at length in 
Shyam Lal vy. Rameswart Basu (12) and the 
same views are expressed’in Trevelyan’s 
Hindu Law, pages 475-476 and Ram 
Krishna’s Hindu Law, Volume II, page 381, 
et seq. 7 


There only remains for discussion the 
principle to be applied to desrees obtained 
against a widow as the result of arbitra- 
tion proceedings to which she had agreed, 
There are a few authorities on this sub- 
ject, but as a general proposition we have 
no hesitation in agreeing with the dictum. 
of Richards, ©. J., in Halakdhar Dube v. 
Rama Nand Shukul (2) that a decree follow- 
ing an award, where the arbitration has 
been regularly and properly held, and 
where the case has been properly fought 
out, ought to be just as efficacious as 
where there has been no such submission, 
In that particular case it was held that 
where an award was really a compromise 
and the widow did not properly represent 
the estate, the reversioners were not bound 
by the decree. As a general rule, however, 
we consider that the’ principles applicable 
to a case decided after a fair contest in 
ordinary bona fide litigation would apply 
to decrees obtained after an award, and- 
that under normal ciroumstances the interests 
of reversioners would more _ probably 
be safeguarded in fair arbitration proceed- 
ings than when a widow settles a dispute by 
compromise. 

In every case, therefore, of this descrip- 
tion it has to be seen whether a widow 
is fairly representing the estate and safe- 
guards ita interests to the best of her 


(11) 34 I. A. 87; 840. 329; 110. W. N. 424; 5 
L, J. 334; 9 Bom. L. R. 602; 2 M. L. T. 133; 4 A. L. 
329; 17 M. D. J. 154, 

(12) 33 Ind, Cas, 273; 23 C. L, J, 82. 
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ability and doss not act merely or pri- 
marily for her personal advantage. In the 
-lattor casa whether a desree is obtained 
ia ordinary litigation or on a compromise 


or on an award, reversionera are not bound’ 


by her actions. In the present oase it is 
argued that she agreed to make some 
Sacrifice of her interests in the house so 
as to obtain possession of some moveable 
property, There is, however, no support 
for this argument on the record. The 
moveable property appears to have been 
of slight value and, the widow appears to 
have made no sacrifice of the interests of 
herself or the reversioners in the house. 
We have described ths main cireamstances 
of the dispute in the first paragraph of 
this jadgment. To this description we 
must, however, add that when Musammat 
Har Devi was dissatisfied with the award 
and objected unsuccessfully to a desres 


being passed thereon, she was repre- 
seated by her  gon-in law Baag wan 
Das. Fron this it is clear that she was 


acting in convert with ber son in-law and 
her daughter for the benefit of the estate, 
We may also remark that about a month 
after the institution of this suit Musammat 
Har Davi obtained payment of the Rs. 400 
as provided for in the award, and this 
she must also have done with the consent 
of her son-in law and daughter, who could 
easily have prevented such an evant by 
obtaining an injunction. We have no 
doubt, therefore, that she was represant- 
ing in good faith the interests of the 
raveraionars, This bsiag the oase, thera is no 
reason whatever why her daughter should 
nət be bound by the desraa which followed 
the award, In the present sase, moreover, 
there is n> raason to hold that the arbitration 
prosesdings were in any way irregular or 
that the case was not proparly fought ont, 
We, therefore, consider that the suit should 
havea been dismissed in toto ani acoapt 
Gian Chand, defendant’s appaal and dismiss 
the suit against him with ensts. Plaintiff’s 
appeal is dismissed with costs payable to 
Gian Chand, 


Appeal dismiseed, . 


i MADRAS HIGH COURT. 
Second Crvin APerau No. 747 or 1916. 
March 22, 1918, 

Present: —Mr, Justice Abdur Rahim and 
Mr, Jastica Napier. 
DUDDAMPUDI VENKATRAYODU 
(pea) AND OrmeRs—Daranpant No. 3 AND 
LeGat REPRESENTATIVES OF 
Derenpayt No 3—APPELLANTS 

VETSUS 7 . 
BIKKINA SUBBARAYUDU AND otHers— 
PLAINTIFE AND DEFENDANTS Nos. 1 AND 2—~ 


RESPONDENTS, 

Madras Estates Land Act (Mad. I of 1908), ss. 6, 8— 
Inam land--Merger of interests of landholder and 
occupancy ryot—Acquisition of kudivaram right, effect 
of—Position of cultivating tenant—Occupancy rights, 
acquisition of ~‘Entire interests,’ meaning of —Sub-tenant 
of occupancy ryot, position of. 

The effect ofan union or merger mentioned if 
section 8 (1) of the Madras Estates Land Act is 
that the occupancy right ceases to exist; there is 
only meivaram left to the landholder, but the land 
still retains its character of ryott land and is 
removed from the operation of contracts. Whom. 
soever the landholder thereafter lets the land to, he 
comes in not ag a tenant of an occupancy ryot but 
asa ryot of ryott lands within „the meaning of 
section 6 (1) of the Act. [p. 182, col. 2.] 

Gullapalli Bhadrayya v. Gullapalli Venkataratnam, 
14 Ind. Cas. 545; 21 M. L. J. 893; 10 M. L: T. 64, 
explained. 

The words ‘entire interests’ in section 8 (1) of the 
Aot are intended to exclude only such interests 
as those of a mortgagee, [p. 183, col. 1.] 

A sub-tenant of an occupancy ryot is not a ‘ryot, 
[p. 181, col. 1] : 

Per Napier, J.—Ocoupanoy ryots in an inam who 
are entitled to collect the rent of a portion of an 
estate by virtue of a transfer from the owner come 
within the definition of landholders under the 
Estates Land Aot, inasmuch as they are persons 
owning part of an estate. [p. 184, col. i.] 

The words ‘entire estates’ were inserted in section 
8 of the Act to apply where a mortgagee of the 
melvaram interest of the landholder acquired the 
rights of an occupancy tenant in a holding. In 
such a case he would not be prevented from holding 
the land as an occupancy ryot by the fact that he 
had an interest in the melvarum, It provides for 
the converse of that deals with in sub-section 6, 
explanation, the object of that explanation and 
section 8 baing to prevent the loss of the rights of 
occupancy by a-tenant purchasing the landiord'g 
interest aud to prevent the loss of the rights of 
occupancy bya landlord acquiring the interest of 
an occupancy tenant. [p. 184, col, 2.] 


Obiter.—Where the land is admittedly part of an 
estate and the lessor is found to be a landholder 
within the meaning of sub-section (6) of section 8 of 
the Actitis immaterial what other rights he may 
claim in the land, if there is a person holding for the 
purpose of agriculture ryot? land in that estate on 
condition of paying to such landholder the rent 
which is legally due on it. [p, 186, col, 2.4 
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Section 8, sub-section 2 (d) of the Madras Estates 
Land Act, which excepts inams in which the melvaran 
and kudivaram are vested in the same person, has 
reference to grants recognized and confirmed by 
Government and it can be argued that in all other 
cases in which there isa person coming within tho 
definition of a landholder and a person coming within 
the definition of a ryot, such ryot is given occupancy 
rights by the Act, ` [p. 186, col. 2.] 

Second appeal against the dearee of the 
Court of the Subordinate Judge, Uccanada, 
in Appeal Suit No, 204 of 1911, preferred 
against the decree of the Courtof the Distrist 
Mounsif, Paddapuram, in Original Suit No, 600 
of 1909, 

Mr, V. Ramesam, for the Appellants. 

Messrs. Narayanamurti and P. 
sundcram, for the Respondents. 

This second appeal came on for héaring on 
the 18th, 25th and 31st of January 1918. 

JUDGMENT. 

ABDUR RHIM, J.—This second appeal is 
by the 3rd defendant in tbe suit. The 
plaintiff lst respondent as found by both 
the lower Courts is purchaser of the rights 
of defendants Ncs. 1 and 2 inthe lands in 
question amounting to 18 and odd acres, - 
“and he seeks to recover: possession of the 
property frcm the 8rd defendant, The 
lands were granted as a ‘Nimebadi’ Inam by 
the Rajah of Pittapur more than 100 
years ago, butafter the Permanent Settle- 
ment, to the ancestors of defendants Nos. 1 
and 2,and beth the District Munsif and 
the Subordinate Judge agree that the grant 
must be taken to have been of the Melvaram 
alone. The point fcr determination before 
us is whether the 2rd defendant is entitled 
to the benefit of section 6, Madras Estates 
Land Act, and that depends upon the 
further question (u) whether the possession 
of the 8rd defendant on the date of the 
passing of the Act was or was notin the 
character of a mortgagee and if it was not, 
(b) whether the 3rd defendant had possession 
of the land as Ryot or merely asa sub- 
tenant of the Inamdars, The land consists of 
12 acres wet and 6 acreg dry and itis feund 
by both the Courts to be “Ryoti land’, that is, 
cultivable land in an estate other than 
private land. 

With reference to the first question, the 
3rd defendant’s ocnnecticn with the land 
began on 27th February 1896, when defend. 
ants Nos. 1 and 2 borrowed money from him 
on a simple mortgage bond and let him 
into pessession under a lease for 8 years 

Pal 


Soma- 


.(ExhibitA). In 1899 the Inamdars borrowed 
an additional amount and executed a consoli- 
dated usnfructuary mortgage (Exhibit ©); in 
1:00 they obtained from the 3rd defendant 
a further loan and for this amount executed 
another usufructuary mortgage (Exhibit D) 
acd on tke same date as Exhibit D, 
defendants Nos. 1 and 2 granted a lease for 8 
years (Exhibit MM). If the dealings had 
stopped here, the question whether the 
8rd defendant’s possession of the land was 
in the character of a Ryot or a mortgagee 
would, in my opinion, be one of considerable 
difficulty, But on the 6th July 1904 the 
defendants Nos. land 2 paid off all that was 
due to the 8rd defendant and got back 
the mortgage deed. (See Receipt Exhibit 
F.) Ontho same day, however, they executed 
Exhibit G, by which the lease Exhibit MM 
was keptin forse. Therefore, since 1904 the 
8rd defendant’s possession was that of a lessee 
and this is supported by the fact that in 1910 
defendants Nos. 1 and 2 sued and recovered 
decrees for rent from the 3rd defendant. 
This question was one of mixed law 
and fact and depended entirely on the effeat 
of the above transactions, The Subordinate 
Judge, ih holding against the 3rd defendant 
on this point, overlooked the fact that the 
mortgages were paid off in 1904 and he 
remained in possession wholly as lessee by 
virtue of Exhibits G and MM. If the 
3rd defendant’s possession were ag in 
Bengal Indigo Company v. Roghobur Das 
(1) in part at least, not that of oultivator’s 
only, but that of sreditor’s operating repay- 
ment of the debt due to them by means 
of the security, it would raise a question 
requiring serious consideration how far the 
judgment of the Privy Counoil sould be distin- 
guished on the basia of the provisions of the 
Madras Hstates Land Act. 


If, as I hold, the 8rd defendant was 
not in possession as mortgagee on the date 
the Madras Estates Land Ast came into forge, 
was lie in possession as a ‘Ryot’? 


“Ryot? means aperson who holds for the 
purpose of agriculture Ryoti land in an 
estate on condition of paying to the landholder 
the rent whioh is legally due upon it. 
Now, that the land is ‘Ryoti land in an 
estate’ is conceded and that the plaintiff is a 

(1) 240. 272; 1 0. W. N.83; 23 I. A. 158; 7 Sar, 
P. O, J, 94; 12 Ind. Dec (x.s) 848 (P, 0.3. 


Vol. XLIX) ` 


INDIAN OASES, 


181 


DUDDAMPUDI VENKATBAYUDO V. BIEKINA SUBBARAYUDU. 


‘landholder’ is also conceded. [See Upadrasta 
Venkata v. Devi Sttaramudu (2) and 
Kati Venkanna v. Ohelikani Rama 
Row Garu (3).] There can be no doubt 
_that the 3rd defendant holds the land on 
condition of peying to the plaintiff for its 
use and occupation something which will 
"be ‘rent’ iftthe land is held by the former 
for the purposé of agriculture, a common 
requisite in the definitions both of Ryot and 
of ‘rent.’ 

The Subordinate Judge holds that a sub- 
tenant of an occupancy Ryot is not a ‘Ryot’ 
within the meaning of the law and in this, 
he is right. By section 10 the rights of 
an occupancy Ryot are heritable and trans- 
ferable and section 19 contemplates-a ‘Ryot’ 
having tenants under him without forfeiting 
his right as a Ryot. A Ryot holds the land 
directly under a ‘landholder’ or, may be, 
under an Tjaradar or farmer of rents; 
therefore a Ryot’s tenant cannot have the 
status of a ‘Ryot.’ This is also evident 
from‘the whole scheme of the Act, which I 
shall presently examine in connection with 
the next and the most important question 
in the pase, whether defendants Nos. 1 and 2 
combined in them the status both ofa ‘land- 
holder’ and a ‘Ryot’ and if so, what would be 
the result? 

The grant itself is not fortheoming and 
it. ig not proved that by the grant both 

. the Melvaram and the Kudivaram passed 
to the ancestors of defendants Nos. 1 and 2. 
Nor is there any direst evidence to show 
either that at the time of the grant the 
ancestors of defendants Nos,l and 2 were in 
possession of the lands as cultivating Ryots or 
acquired the Kudivaram interest after the 
grant. Itis hotshown that they ever culti- 
vated the Jands themselves or through farm- 
servants. The lands were in fact always 
cultivated by tenants and the fact that 
defendants Nos: 1 and 2 and their ancestors 
iwere high caste Vaishnavites related to the 
priests of the Rajah of Pittapur and resided 
away from the village where the lands are 
situate, would tend to support the District 
Munsif’s inference that their possession and 
enjoyment were in the character of land- 
holders. The lower Appellate Court on 


the other hand relies upon the. facts that. 


the defendants Nos. | and 2- and their 


(2) 24 Ind. Oas. 224; 38 M. 891; 26 M. L. J. 585, 
~ (8) 26 Ind, i 510; 88 M, 1154, 


pređdessessors-in-title have been leasing the 
land for’ definite periods, changing the 
tenants from time to time and varying 
the rent at their pleasure and that the 
3rd defendant’s ancestors had no connection 
with the land, for his conclusion that the 
former owned the Kudivaram as well as 
the Melvaram. The above facts taken 
together, to my mind, lead to the conclusion, 
not that there were no Ryots on the land 
who had a permanent right of occupancy 
at the time the Inam was granted to the 
ancestors of defendants Nos. 1 and 2, but that ` 
either no such right was insisted on against 
them or it must be taken to have been 
relinquished. It is observed by Wallis, O. J., 
in Zemindar of Ohellapalli v. Rajalapat¢ 
Somayya (4): “In. this connection it is 
to be borne in mind that numerous instances 
have come before the Courts in which sub- 
sequent to the decision of Chockalinga Pillai v. 
Vythealings Pundara Sunnady (5), Zamindars 
suceseded in inserting in pattas and muchi- 
likas terms vegativing the existence of 
occupancy right and that one mode of 


effecting this purpose was to deal with 
the land as Kambattam or home-farm 
land, even though it had never been 


aultivated by the Zemindar himself and 
there was no intention of so sultivating 
it’, The mere faot that the 3rd defend- 
ant had not acquired occupancy right 
before this Act same into force, would not 
help the plaintiff. For it would not follow 
therefrom either that the plaintiff possessed 
the Kudivaram or that the 3rd defendant 
could. not acquire a permanent occupancy 
right by virtue of section 6. 


Now must the oconpansy right always 
inhere in some one or other; if it is not 
ir the tenant in actual occupation must it 
be presumed to belong to the landholder? 
This was so laid down by Miller, J., in 
Ponnuswamy Padayacht v. Karupudayan (6) 
with respect to ‘old waste’; but Sadasiva Aiyar 
and Seshagiri Aiyar, JJ , dissented from 
this proposition in Upadrasta Venkata v. Devi 
Sttaramudu (2). It may be presumed that 
Miller, J., would have a fortiori applied 


(4) 27 Ind. Cas.77; 27 M.L. J. 718 at p. 722; 16 
M. L. T. 576; (1915) M.W.N. 1; 2 L.W. 117; 89 M. 341. 

(5) 6 M. H. O. R. 164. 

(4) 24 Ind Cas, 217; 33 M 843; 26 M. L.J. 289; 15 
M. L. T. 299; 1 L, W. 218. 


~e Zemindari into two main 
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the proposition in the ease of ordinary 
cultivable Ryoti land and I am not sure 
that Sadasiva Aiyar, J.’s dissent is not 
limited to the case of waste land. The 
auswer has to be sought in the true 
interpretation and effect of section 8 of 
the Madras Estates Land Act. That Act, 
whose object is to declare and amend the 
Jaw relating to the holding of land in 
estates in this Presidenoy; divides lands in 
slasses (1) 
‘private’ or home-farm land and (2) Ryoti 
land including what is called ‘old waste’, 
A Yemindar or landholder may enjoy his 
‘private land’ in any way he chooses and 
the Ast does not interfere with his right 
to make any contracts he likes with 
reference to its possession and enjoyment. 
The ‘private’ lands of a Zemindar are 
mot capable of being added to, except by 
acquisition through especial proceedings 
instituted before the Collector in the nature 
of proseedings under the Land Acquisition 
Act. He can, on the other hand, if he 
so chooses, by contract or’ grant convert 
‘private’ land into ‘Ryoti.? His power to 
deal with what is called ‘old waste’ is 
in certain respects larger than with respect 
to Ryoti land. But in ‘Ryoti land’ proper, 
which forms the bulk of the land in a 
Zemindari, the rights are divided between 
two classes of persons, the Zemindar or 
‘landholder’ to be more accurate, who is 
ordinarily entitled only to collest a ‘fair 
or equitable rent’, and persons who are 
entitled to direct occupation and possession 
of the land for. purposes of cultivation, 
that is, the Ryots, on the sondition “of 
their paying such rent to the landholder. 
This is in‘acsordance with the rulings 
of this Court in Vencata Mahkalakshmamma 
v. Ramajogi (7), Venkatanarasimha Naidu v. 
Dandamudi Kotayyu (8) and Oheekat? Zamindar 
v. Ranasooru Dhora (9), which expounded 
the law as it existed before -the - Act. 
The Act bas taken every precaution to 
uphold the two distinct interests in Ryoti 
land, that is, the landholder’s * right to 
sollest rent or ‘Melvaram’ 
called, and the Ryots’ right to occupation 
for purposes of cultivation or ‘Kudivaram.’ 


(7) 16M, 271;5 Ind Deo. (N. s.) 896. 
(8) 20 M. 299;7 M. L. J. 251;7 Ind. Deo. (N. 8.) 


213. 
(9) 28 M. 318; 8 Ind. Deo. (N. 8.) 624, 


‘ 


a 


a 


as it is. 


The next question arises, what happeng 
if the landbolder acquires the occupancy 
right as well? Shephard and Subramania 
Aiyar, JJ., beid in Oheekatt Zamindar v., 
Ranasoorun Dhora (9) before the passing 
of the Act that even in such a case a 
Ryot who is admitted to possession of the 
land must be presumed to hold it on the 
same terms as an ordinary Rydt' in a 
Zemindari, viz, that be or his heirs would 
be prima facie entitled to occupy the land 
for purposes of cultivation so long as 
they were willing to pay just or customary 
rent. Sucha Ryot was not to be treated 
as a tenant from year to year except that 
where there was an express contract the 
rights of the parties would be governed by 
such a contract. The Act, however, has gone 
further in favour of the Ryot except in 
the case of acquisition of Kudivaram interest 
by an Inamdar falling within the desorip- 
tion of clause (d) of subsection 2 of 
section 3, 3. e., an Inamdar whose grant 
has been confirmed or recognized by the 
British Government, which is not the éase 
here, : 

Section 8 (1) enacts : ‘Whenever before 
or after the commencement of this Act 
the entire’ interests of the landholder and 
the occupancy ‘Ryot in any land in the 
holding have become united by transfer, 
succession or otherwise in the same person, 
such person shall have no right to hold 
the land as a Ryot but shall hold it as a 
landholder’, Then sub-section (3) says, 
the merger of the oscupancy right under 
sub-sestions (1) and (2) shall not have. the 
effect of converting the Ryoti land into 
private land.’ . The effect of such an union, © 
therefore, shortly is that the ocgupansy 
right ceases to exist; there is only the 
Melvaram left in the landholder, but the 
land still rétains its character of Ryoti land 
and is removed, generally speaking, from 
the- operation of contracts. Thus, whom- 
soever the landholder thereafter lets the 
land to, he comes in not as a tenant of 
an occupancy Ryot butas a Ryotof Ryoti 
land within the meaning of section 6 (L). 
The lower Appellate Court holds that 
section 3 (1) does not apply, because 
in its opinion defendants Nos. 1 and 2 could - 
not be said to hold the ‘entire interests’ of: 
the landholder as they were the grantees 
of a portion only of the Melyaram. But 
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the mere fact that defendants Nos, 1 and 2 
as Inamdars have to pay something by 
way of qnitreht to the Zemindar cannot 
make their interests in the land as land- 
holders anything less than the ‘entire 
interests’, since the Ryot bas to pay. rent 
to defendants Nos. | and 2 alone as ‘land- 
holders. The words ‘entire interests’ 
were apparently intended to exclude such 
interests as those of a mortgagee. The, 
Subordinate Judge has also relied on Marapu 
Tharalu v. Telukula Neelakanta Behara (10), 
which lays down that the ruling in Oheekate 
Zanindar v. Ranasooru Dhora (9) as to 
the presumption that Ryots of Zemindari 
have a permanent occupancy right does 
not apply to the tenants of Inamdars. 
But he overlooks the fact that the above 
oase was not governed by the Madras 
Estates Land ‘Act. My conslusion, there- 
fore, is that even if defendants Nos. 1 and 2 
had acquired the Kudivaram right by 
succession, transfer, surrender or otherwise, 
by virtue of section 8 (1) they rétained 
the land only as landholders and defend- 
ant No. 3, having been in possession of it 


as a Ryot at the passing of the Act, 
acquired occupancy .rigut therein under 
- section 6. 


$ 


The decree of the Subordinate Judge 
will, therefore, bə- reversed and the appeal 
will be remanded to him for enquiry as 
to the amount of rent due to the plaint- 
iff from the date of the snit to the end 
of June 1917 and be will pass a desreé 
for such amount. 

The Ist respondent. will pay the appel- 
lants’ costs of this appeal and each party 


will bear his own costs in the lower 
Courts. 
Napier, J.—The appellant is the 3rd 


defendant ‘in this suit whioh was brought 
by the plaintiff to recover possession of 
the plaint lands and mesne profits from 
the 3rd defendant. The plaintif” is a 
purchaser from defendants Nos. 1 and 2, “and 
the 3rd defendant, ‘the present appellant, 
held the land under defendants Nos. i and 2 
and now , claims a permanent right of 
ocoupancy under the Madras Estates Land 
Act. The lower Appellate Court, after 
the framing of fresh issues on remand, 
stated the - points for consideration as 


(10) 30 M, 502; 2 M. L. T. 470, 


follows :— ‘Whether defendants Nos. 1 and 2 
had Melvaram as well as Kudivaram rights 
in the plaint lands and were to be treated 
as landholders or Ryots within the Act; 
whether the 3rd defendant acquired the 
rights of pernianent occupancy in the 
plaint lands under the Act,’ and decided 


both contentions against the appellant, 
Its finding on the 2nd point was that 
the 8rd defendant held the lands ag 


usufructuary mortgagee, and as such was 
not a Ryot within the meaning of tke Act. 
Tt further held that defendants Nos. 1 and 2 
had both Warams in the suit lands and 
were thus Ryots within the meaning of 
the Act. I will deal with the latter 
finding first. 

The prosess by which the lower Appel- 
late Court arrived at this finding is as. 
follows: Itfound that the plaint lands 
were a post Settlement Nimebadi grant 
from the Rajah of Pittapur to the ancestorg 
of defendants Nos. 1 and 2, that by that 
grant the latter were not created tenants 
of jerayatt. lands but that the grant was one 
of a ‘portion of the Melvaram and that, 
therefore, they were landholders within the 
meaning of the Estates Land Act aa oon- 
tended by the 3rd defendant. It then 
proceeded to consider the question whether 
they were also Kudivaram Ryots, and then 
found that the suit lands had been in the 
possession of defendants Nos. 1 and 2 for 
the last’ one hundred years or more and had 
been leased out by them periodically to ` 
cultivating tenants, the tenants and -the 
amount of rent varying from time to 
time, and that therefore, prior to the 
Act no cultivating tenant had any perma- 
nent right of ossupancy. On this finding, 
the Court assumed that the permanent 
right of occupancy was in defendants Nos, 1 
and 2,’ and that, therefore, the 3rd defend- 
ant, the tenant in possession at the date 
of the passing of the Act, sould not 
acquire those rights. The logical result 
of such a proposition as this would bo 
to render the provisions of the Madras 
Hetatés Land Act absolutely rugatory ; 
for if the fact that the cultivating tenanta: 


had not at the date of the Acta perma- 


nent right of oscupancy showed that a 
permanent right of ossupansy existed in 
their lessor, then obviously no tenant sould 
acquire such a right under the Ast, 
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During the course of tHe-- argument we 
asked the learned ,Vakil for the respondent 
for authority for that proposition, and he 
was constrained to admit that _so far as 
the Zemindar himself was concerned, no 
Court bad ever held that the absence of 
oscupansy rights in the tenants necessarily 
indicated that the occupancy right was in 
the Zemindar and thus deprived the 
tenants of the benefit of the Act. He 
contended, however, that the position of the 
defendants Nos. 1 and 2 was different from 
-that of the Zamindar, first, on the ground 
that they were not Inamdars as found by 
the lower Appellate Court, buf ordinary 
jerayatt tenants. With regard to tbis 
contention which was not very strongly 
pressed, I do not think it necessary to say 
more. than that the name and history of 
this tenure clearly proves it to be, as 
found by both the lower Courts, an Inam. 
He relied, however, most strongly on the 
reasoning of the Jower Appellate Court 
above set out, contending that the fact 
that the lessors were Inamdars and not 
a Zemindar made all the “Gifferénee, . and 
that they were rightly held to have the 
permanent occupancy right, There can ba 
no question that defendants Nos. land 2 
come within the'definition of landholder, inas- 
much as-they are persons owning a part 
of an estate in that they are entitled to 
collect the rent of a portion of an estate 
by virtue of a transfer from the owner. 
This was found by the lower Appellate 
Court and is not disputed by the plaintiff. 
Coming to the Knudivaram interest, there is 
no finding by the lower Appellate Court 
as to when this was acquired by defend 
ants Nos, land 2. But the Court seems to 
assume that the fact that they were leasing 
the lands to their tenants at pleasure 
indisates that they owned those rights. It 
was contended by the appellant that even 
if this was so, section 8 of the Ast would 
prevent the Inamdar holding the dual 
position, the section being as follows :—~ 
“Whenever before or after the commence- 
ment of this Act, the entire interests of 
the landholder and the osonpaney Ryot 
in apy land in the holding haye become 
anited by transfer, succession or otherwise 
in the rame person, such person shall have 
no right to hold the landas a Ryot but 
shal] hold it as alandholder.’ The Sub- 


ordinate Judge held, however, that the 
entire interest had not besome united. 
taking the view that the word ‘landholder’ 
meant the whole interest of the Zemindar; 
and that, as the Inam was only a portion 
of an estate subject to the payment of 
Kattubadi to the Zemindar, there was no 
union of the entire interest of the land- - 
holder and of the oscupansy Ryot. The 
lower Appellate Court has fallen into an 
error here. We are not concerned with 
the interest of the Zemindar, The word 
“landholder’ in ‘the section has reference 
to the person claiming the interest, and it 
has never been disputed, and indeed has 
been specifically found by the Court, that 
defendants Nos. 1 and 2 were landholders 
within the meaning of the Act, In s0 far as 
this holding is concerned, defendants Nos, 1 
and 2, as Inamdars, held the entire interest 
of a landholder’s right. The object of the 
section was to prevent the extinction of 
existing rights of permanent ocoupanoy. 
Such rights were, of course, well recognized 
before the Act, the object of the Aot 
being to make. them universal. The word 
‘entire’ was inserted in the ‘Act to apply 
where a mortgagee of the Melvaram interest 
of the landbolder acquired the rights of an 
occupancy tenant in a holding. In sucha case 
he would not be prevented from holding the 
land as an ocoupansy Ryot by the fact that 
he had an interest in the Melvaram. It 
provides for the converse gase of that 
dealt with in sub-section 6, explanation, 
the object of that explanation and section 
8 being to prevent the ‘loss of the rights 
of oscupancy by a tenant purchasing the 
landlord’s interest and to prevent the losa 
of rights of occupancy by a landlord 
acquiring the interest of an oacupanoy 
tenant, { Vide Muthu Reddi v, Muthu Venkata- 
pathi Reddi (11).] 

There still remains, however, the question, 
“Were defendants Nos. 1 aud 2 ever occupansy 
tenants with a permanent right of occu- 
pancy ?” As far as Iam aware, the only 
section in the Act which specifically deals 
with the Kudivaram right is section 3 
(2), clause (d), describing one class of estate: 
“Any village of which the land revenue 
alone has been granted in Inam to a person 
not owning the Kudivaram thereof provided 

(11) 87 Ind. Cas. 1; 31 M. L. J. 864; 4 L. W. 165; 
(1916) 2M. W. N. 180, 
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that the grant has been made, confirmed 
or recognized by the British Government.’ 
This has referencé to Inams granted by 
the State or persons who claim the right 
to make grants prior to the Permanent 
Settlement, which grants have been son- 
firmed by the Inam Commission, and was 
meant to exempt cases where a revenue 
Inam had been granted to persons already 
in occupation and cultivation of the land. 
It is not contended that this land comes 
within the exception indicated by this 
clause, this being a part of the olass of 
estates covered by clause (a), The District 
Munsif, in finding that the inam was only 
of revenue, relies strongly on’ the fact 
that the ancestors of defendants Nos. 1 and 2 
were Gnatis of the family: Gurus of the 
Rajah, and states it to be highly im- 
probable that they ever cultivated their 
holdings themselves. He further finds that 
no such cultivation by them has been proved, 
this finding of non-cultivation not being 
disputed here, The lower Appellate Court 
considers this as immaterial, becanse defend- 
ants Nos. 1 and 2 had been in posses- 
sion for the last 100 years or more and 
were leasing out lands periodically to 
changing tenants, this latter fact negativ- 
ing tenants’ occupancy rights. 
be so and it is not argued before us that 
the tenants had oscupansy rights before the 
Act, all that is contended , being that the 
absence of occupancy rights in the tenants 
does not indicate ocoupancy rights in the 
landlords, defendants Nos. 1 and 2, so as to 
debar any cultivating tenant from acquiring 
ocoupansy rights under the Act. The 
learned Judge relies on a desision in 
Gullapalli Rhadrayya v. Qullapalli Venkata- 
ratnam (12), The point’ for decision in 
that case was, not whetber the ‘Inamdar 
was a ryot himself, but whether the ten- 
ants had occupancy rights at the date of 
the suit, the suit being prior to the 
Estates Land Act. “The Court held that the 
presumption was that the Inam grant was 
only of the Melavaram right, the Zəmin- 
dar himself presumably only having that 
right, and thatthe fact that the Inamdar 
was ejecting the tenants did not prove the 
absence of ocsupancy right in the tenants. 
The claim there went far beyond that claimed 

-12) 11 Ind, Cas. 545; 21 M. D, J. 803; 10 M. D. T. 
54, 


This may’ 


here, and the case does not support the 
learned Judge’s view. 

To my mind the true test is éultivation, 
This was the view taken by Sadasiva Aiyar, 
J., in an elahorate judgment in Upadrasta 
Venkata v. Devi Sitaramudu (2), a case deaid- 
ed by him and Sesh:giri Aiyar, J. He was 
dealing with waste landa in an Inam and 
said as follows: “The Inamdar, so far as 
the waste lands are concerned, cannot be 
considered to have tle Kudivaram right in 
them, though he sould oraate Kudivaram A 
interest in a waste land by letting it toa 
cultivator and could have (before the Estates 
Land’ Aot) converted it into a private land by 
cultivating it ‘throngh his home-farm 
servants and thus got the Kudivaram 
right vested in himself. Till he does either 
of these things, the lands would lie waste, 
owned by the Inamdar ......... but he could 
not be said to have the Kudivaram right 
in it, Kudivaram implying direct contact 
by cultivation with the soil”, and on page 
897 * the learned Judge says: “When the 
Inamdar afterwards granted the lands for 
cultivation without giving the oultivators 
permanent occupancy rights and when he 
changed the cultivators from time to time, 
it cannot be said that thereby the Inam- 
dar himself got any permanent occupancy 
or Kudivaram right in the land, as there 
is no evidence to prove that he let them 


expressly as his private or as home- 
farm lands. The occupancy right, 
that is the right to occupy and cultivate, 


was enjoyed by cultivating tenanta from 
time to time though they did not get a 
permanent oacupancy right thereby.” I 
have pointed ont in a case reported as 
Tallapragada Subba Row v. Oopisettd Narayana- 
swami Naidu. (18) that to allow a per. | 
son other than the cultivating tenant to . 
intervene between the Jundholder and the 
cultivating tenant on a claim of Kudivaram 
right would be to frustrate the whole 
object of the Act, and for the purpose 
of arriving at the definition of the word 
‘Ryot? by construing the rent section, I 
said that if a tenant is taking from the 
lands its Kudivaram interest and paying 
the Melvaram to the landholder, then, 
whether he cultivates the land himself or 


(13) 36 Ind. Cas. 727; 31 M. L, 3.339; 20 M. I. T. 
36; 4 L. W. 293. ' 
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ig sompelled by sircumstance to have it 
cultivated for him, ha is so paying money 
for the purpose of agriculture; and apply- 
ing that-test, I declined to accept the 
proposition that a person. who had bought 
at public auction an interest in certain 
lanka lands from the Zemindar for five 
years and let it to cultivators, was a 
Ryot within the meaning of the Act. It 
seems clear to me that defendants Nos. 1 and 
2, the Imamdars, are not paying rent’ to 
the Zemindar and it seems to me, there- 
fore, to follow that they cannot be Ryots. 
If they are not Ryots but have this 
Kudivaram interest, the result would bea 
that no persons cultivating that land could 
ever acquire a permanent right of 
occupancy and that the object of the Ast, 
namely, to grant permanent rights of 
occupancy to. persons, cultivating Ryoti 
land, would, in this dase, also be frustrated. 

It is argued by Mr. P. Narayana- 
murthy that this view is insorrest, Miller, 
J., having taken a different view ia an 
earlier ase, The case -is reported as 
Tonnusawmy Padayachi vw. Kurupudayan 
(6). The learned Judge said that on 
the fact being found that the tenant had 
no occupancy right, the presumption 
arises that the ossupancy right was either 
granted to, or acquired: by, the Inamdar. 
L am unable to see why any such presump- 
tion should be made, Unless the idea 
of the ‘right tò cultivate is to 
tial tp Kudivaram right, I do not see 
what meaning is to -bə given to that 
phrase and what difference there is in 
essence between such a right and 
Melvaram right. The earlier cases, -in which 
the analogy between a Zamindari Ryot 
and a Government Ryot was traced by the 
late Muthusawami Iyer, J., and Sabramania 
Iyer, J., laid stress on the position of the 
Zemindar as the owner of the Melvaram 
corresponding to the Government owner- 
ship of the Melvaram in Ryotwari land 
and the position of the Zamindari tenant 
as holding the right to cultivate just as 
the Ryotwari tenant has his right to hold and 
cultivate. To areate a permanent right of 
occupancy under the name of Kudivaram right 
in Inamdars to whom the Melvaram along 
has been granted, simply on the ground 
that they have been shown to have been 
letting the land to cultivating tenants for 


be essen- - 


many years, is to give to them a right 
which does not naturally arise out of the 
relative positions of the parties and is 
unknown where the Zemindar alone is 
concerned. In kis oase the fact that he 
has been proved to have let the tenants 
into possession from the commencement, 
was, prior to the Act, suficient to establish 
that the tenants had then no permanent 
right of oocupancy, but it has never been : 
suggested that these facts vested a per- 
manent right of cesupansy in him, oreat- 
ed’ him a Ryab and thus prevented the 


Ryots from acquiring occupancy right 
under the- Act. Ido not see-why the fast 
that he has assigned a part of hig 


Melvaram rights to Inamdars who are 
not show ever to have oultivated the 
lands themselves should pnt them in any 
better position than he himself «onld 
have been. From the date of the Inam, 
they would as -a matter of course, 
exercise the rights that had previously 
been vested in the Zəmindar, such rights 
including the letting of the lands to 
cultivators, acd I can see nothing proved 
to have baen done by them beyond’ what 
they would thus have been entitled to do, 

In this view I am of opinion that 
defendants Nos. 1 and 2 had not Kudivaram 
interest in the land in thesense that they 
had a permanent right of oacupancy, I 
am further strongly inolined to hold, 
though I do not thick it necessary to 
decide the point, that where the land 
is admittedly part of an estate and the 
lessor is found to bea landholder within 
the meaning of subsection 5, it is im- 
material what other rights he may claim 
in the land, if there is a person hold- 
ing for the purpose of agrioulture Ryoti 
land in that estate on condition of pay- 
ing to such landholder the rent which is 
legally due on it. As pointed earlier in 
the course of my judgment, sestion 3, 
sub section 2(d), which excepts Inams in 
which the Melvaram and Kudivaram are 
vested in the same person, has reference 
fo grants recognised and sonfirmed by 
Government and it can certainly be argued 
that all other gases in which there is a 
person coming within the definition of a 
landholder and a person coming within the 
definition of a Ryot, such Ryot.is given 
occupancy rights by the Act, 
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It remains now to consider the decision 
of the lower Appellate Court that the 3rd 
defendant, being only a usufructuary mort- 
gages, could not be a Ryot within the 
meaning of the Ast. The learned Judge 
gives’ no authority for this *proposition, 
but it is sought to be supported in this 
Court on two oases from Calcutta and one 
of the High Court of Allahabad. The 
oase of Bengal Indigo Company v. Roghobur , 
Das (1) was a desision of the Privy 
Council confirming the decision of the 
Caloutta High Court on the construction 
of a zar-i-peshgi lease and” turned ‘on 
the language of the Bengal Rent Law, 
Act X of 1859, and the Bengal Tenancy 
Aot, VIII of 1885. Section 5 of the 
latter Act provides that in determining 
whether a tenant is a tenure-holder or a 
Ryot, the Court shall have regard to the 
purpose for which the right of tenancy 
was originally acquired, and their Lord- 
ships of the Privy Council keld that the 
‘leases in question were not mere contracts 
for the cultivation of- the land let, but 
that they were also intended to constitute 
and did constitute a’rea]l and valid security 
to the tenant fcr the principal sums which 
he had advanced and interest thereon. The 
tenants’ possession under them was, in part 
at least; not that of caltivators only but 
that of orediters’ operating repayment of 
the debt due to them by means of security. 
We are aked under an entirely different 
Ast to apply the desision of the Board to 
the fasts of this case. The first answer 
is that we have not got those words in 
the sections of our Act, sub-section 15 
of section 3-defining a Ryot as a person 
who holds for the purpose of agriculture 
Ryoti land on eondition of paying to the 
landholder the rent which is legally due 
upon if; and it is the polisy of this Ast 
which we are to enforce and not the policy 
of the Bengal Tenansy Act. I am certainly 
prepared to accapt the proposition that a 
mortgage of the land bya landholder to a 
person who was not in any sense of the 
word a cultivator, the income to be derived 
from the land being applied in discharge 
‘of the interest on the mortgage, would not 
create the mortgagee a Ryot. This is in 
accordance with the view which I had 
taken of the case above referred to and my 
reasoning in this judgment, for such a 


procedure could be utilised by a landlord 
to prevent permanent right of oocupansy 
being acquired by the actual cultivating 
terant. But where a person has bona 
fide taken the land for cultivation and is 
cultivating it, the fact that ke has advanced 
money to bis landlord and sets off his rent 
against the interest due from the landlord 
cannot, in the absence of the words in the 
Bengal Aot, prevent such cultivating tenant 
becoming an occupancy Ryot under the Act, 
The case of Altof Ali Khan v. Lalta Prasad 
(14) did not turn on any question of the 
right of occupancy, and is, therefore, of no 
assistance tous. The history of this tenure 
is as follows:~The 3rd defendant was 
admitted by the defendants Nos. 1 and 2 to 
the land in the year 1896, and on the 
same day he advanced money on a mort» 
gage bond to the 2nd defendant. The ten- 
ancy was created by exchange of patta 
and muchilika for 8 years, the tenant 
taking 20 aores of land agresing to pay a 
Cist of Rs. 210 per year for the purposes 
of cultivation. He agrees to pay the 
Kattubadi cist and the local cess payable by 
defendants Nos. 1 and 2-ont of the first 
crop realised by him, to pay Rs. 30 in eash 
to defendants Nos. 1 and 2 and credit the 


. balance of Cist towards the complete dis- 


sbarge of the interest due on the mortgage. 
deed. Three years later, the landlord bor- 
rowed a further sum of Rs. 500, the original 
sum having been Rs. 500, on a mortgage, 
This document recites that the mortgagee 
is in possession under the Cowle of 1896 
Exhibit A, and makes the following pro- 
vision for the discharge of the interest, 
The future Oist due is to be credited- to. 
wards the interest due on the whole sum 
of Rs. 1,000, the balance being taken to- 
wards the principal. The dozument is called 
a mortgage-deed with possession. The 
effect of this mortgage is to cancel tke 
provision in Exhibit A under which a 
certain amount wasto be paid in cash and 
“ta provide for a discharge of both principal 
and interest from the rent. The next 
document, dated 21st August 1900, (Exhi.- 
bit D) recites that Rs. 1u0 is das on the 
mortgage Exhibit O,that the landlord has 
borrowed another Rs. 1U0 and provides for 
the repayment of principal and interest 
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in 9 years. At the same time the landlsrd 
gave a paita and the ‘tenant exesnted a 
muchilika Exhibit MM for the landa, reduc- 
ing the Cistof Rs. 210 «agreed by Ex- 
hibit A to Rs. 150. Then come Exhibits 
F and G exesuted onthe 6th July 1904, 
just prior tothe date when the lease under 
Kxhibit A would expire. Hehibibt HE is a 
receipt in full discharge of the amounts 
due onthe mortgages. Exhibit Gis a 
muchilika by the 3rd defendant under which 
he agreed to pay a Cist of Rs. 183 for 
the 20 acres with the addition of another 
6 acres of garden land for a single year 
and after the expiry of that year he should 
continue to hold under the mucrilita of 
1900, Exhibit MM. It is not disputed that 
the paia ard muchilika’ evidenced by 
Exhibit ‘MM were in force at the date of the 
Act and it is further in evidence that 
defendants Nos. 1 and 2 treated the grd defen- 
dant as their tenant, for they brought 
a suit against him to recover the amount 
of Rs. -36 due under Exhibit MM. This 
is proved by Exhibit L, The 38rd defend- 
ant set up that the present 1st and 2nd de- 
fendants, the plaintiffs in that suit, had 
agreed to sell the land, and Mr. P. 
Narayanamurli contends that Exhibit F of 
1904, which purported to acknowledge 
receipt of the whole of the mortgage money 
due, was a nominal document in ‘sonnes. 
tion with this sale. The District Munsif 
held that, ag there had been no registered 
cale-deed, the sale was not completa ard 
that, therefore, the’ relation of Jandicrd and 
tenant still eubsisted as contenced by 
defendants Nos. land 2 in that suit. 

Thisis the history of tke transactions 
between the parties and I can find nothing 
in these documents whioh supports the find- 
ing of the District Judge, that the 3rd 
defendant’s tenancy under Exhibit A merg- 
ed in his right as a usufructuary mort- 
gageo under Exhibit C and that from the 
date of Exhibit C his position as a mere 
tenant was at an end. Hxhibit ALM and the 
contention of defendants Nos. 1 and 2 in the 
suit, Exhibit L, area complete answer to 
this nding and a further answer is to be 
found in the fact that in this very suit it-elf 
plaintiff, the „assignee of defendants Nos. 1 
and 2, shed the 3rd defendant in eject 
ment cn the muchilika Hxhibit MM. He 
bas not sought to recover possession of the 
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land from the defendant asa usufructuary 
mortgagee, but alleged that he was en- 
titled to possession on termination of the 
period of the lease in Hxhibit MM. [eiis 
not contended before ui that the ded 
defendant Was not cultivating the land. 
Under the pattas and muchilékas the land 
was expressly let to him for cultivation, 
and {donot think that it is now open 
to the plaintiff to resile from the position 
taken up by the defendants Nos. land 2 in 
Exhibit L and in his plaint in this suit, 
and seek to treat the 3rd defendant as 
a usufrustuary mortgagas, waish in fast 
he never was simply because the Legis- 
lature has intervened and given him rights 
which were not contemplated at the date 
of the patta and muchilika. 

Mr. P. Narayanamurthi has urged that 
if he ie not entitled to recover the land, 
the Courts will give him adeoree for rent 
due. The appeal will be allowed with 
costs and a decree for rent to be ascer- 
tained by the Subordinate Court will be 
passed. The decree will be in the terms 
proposed by my learned brother. 


M.0.P. 
Appeal allowed; 
Oase remanded, 


PUNJAB CHIEF COURT. 
Seconp Civiu AppeaL No. 2019 or 1917, 
p May 17, 1918. 
Present: — Sir Henry Rattigan, KT, 
Chief Judge. 


J Musammat SAHIB JI— PLAINTIF — 


APPELLANT 
versus 
PIRU AND OTHERS— DEFENDANTS— 
RESPONDENTS. . 

Civil Procedure Code (Act V of 1908‘, s. 149 - 
Court-fee, requisite, not paid in time through bona fide 
mistake of Pleader Extension of time - Misjoinder of 
causes of action—Suit for possession and damages for 
dispossession against different defendants, maintain- 
ability of 

Where owing to a bona fide mistake by the appel- 
lant’s Pleader as to the amount of Court-fee requisite, 
a memorandum of appeal was filed with an jnsuffi- 
cient Court-fee stamp and the deficiency was not 
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“made up till after the expiry of the period of 
Hmitation: 

Held, that this was a proper case for the exercise 
of the discretion vested in the Court under section 
149 of the Civil Procedure Code. [p. 189, col. 2] 

A suit for the recovary of possession of immoveable 
property from one set of defendants who have 
dispossessed the plaintiff therefrom and for damages 
for dispossession against another set of defendants, 
the plaintiff's vendors, under a covenant is not bad 
for misjoinder of causes of action. [p. 190, col. 2.] 

- Second appeal from the decree of the 
District Judge, Rawalpindi, dated the 30th 
March 1917, 

Mr. Madan Gopal, for the Appellant, 

The Hon'ble Pandit Sheo Narain and Mr. 
Sewa Ram Singh, for the Respondents. 

JUDGMENT.— Plaintiff sued for two 
reliefs, viz. (1) recovery of -possession of 
a house from defendants Nos. 2 and 3 
who, as she alleged, -had forcibly ejected 
her therefrom; and (2) for recovery of 
Rs. 700 from defendant No. 1, being the 
amount which plaintiff had paid to defend 
ant No. 1 for the house, together with the 
value ofcertain improvements and additions 
which, she alleged, she had effected there- 
in. The claim against defendant No. 1 
was based on a covenant in the deed of 
sale whereby the vendor undertook that, 
if the vendee suffered on acsount.of any 
legal right or’ defective title of the vendor, 
the latter would return the purchase-money, 
together with compensation for any loss 
or damage suffered by the vendee. The 
Munsif held that there was a misjoinder 
of parties and causes of action and return- 
ed the plaint for amendment within a 
week. | Plaintiff refused to amend her plaint, 
which was accordingly rejested. Plaintiff 
thereupon applied for review of the order 
directing amendment of the plaint and on 
this being refused, appealed to the District 
Judge of Rawalpindi, who agreed with the 
Munsif that there was a: misjoinder both of 
parties and of causes of action and dismissed 
the appeal. 

On the very last day of limitation, a 
second appeal was filed in this Court with 
a Court-fee stamp of Rs. 2 only, It 
was brought to the notice of the appellant’s 
Pleader that the proper Court fee was 
Rs, 52-8 0, the amount actually paid on the 
memorandum of appeal in the lower 
Appellate Court, but for some considerable 
time the learned Pleader refused to comply 
with the request made to him that he should 
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make up the definienoy in stamp, About 
twelve days. later, however, he informed the 
ofise that on raconsideration, he had come 
to the conclusion that the full Court-fee was 
payable and he prid in the amount requisite 
to complete the full stamp. 

Mr. Sheo Narain sontends as a prelimi. 
nary objection that the appeal in these 
circumstances is barred by virtue of the 
provisions of section 149, Civil Prosedure 
Code, and there is no reason why the Court 
sbould show indulgence to the appellant 
whose Pieadér must have known that a 
Court fee of Rs. 2 was insufficient, For. 
the appellant Mr. Madan Gopal takes the 
whole blame upon his own shoulders and 
states that he was in honest doubt as to the 
amount of Court-fee requisite and that it was 
only when he was subsequently satisfied that 
the full fee had to be paid that he felt 
justified in expending the money which he 
had received from his client for the purposes 
of Court-fee stamp. From this explanation 
it is clear that Mr Madan Gopal’s client was 
not herself at fault, and I think that I am 
justified in accepting the learned Pleader’s 
assurance that the delay was due to a bona 
fide mistake on his part, I accordingly 
exercise the discretion vested in me by 
section 149, Oivil Procedure Code, in his 
favour. 

The question of law involved upon this 
appeal is one of some difficulty and the only 
two authorities direstly in point (both 
decisions of Division Benches of the Calontta 
High Court) are in conflict. In Seragul Aug 
Khan v. Abdul Rahaman (1) the fasts as stated 
in the judgment were these, The plaintiff 
purchased the Jand from defendant No. 2, 
Subsequently, after taking possession he waa 


dispossessed by defendant No. 1. He 
accordingly sued, in consequence of hia 
dispossession, to recover possession and 


asked for a decree for possession against 
defendant No. 1 and in default of his 
recovering possession, he sought for a refund 
of the purchase-money paid by him to 
defendant No. 2. Upon these facts the 
learned Judges (Rampini and Pratt, JJ.) 
held that “there would seem ta be one 
cause of, action in the case, namely, the 
dispossession of the plaintiff from the land”, 
„and. they added that though the plaintiff 


(1) 29 0. 257; 6 0. W. N. 300, 
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sought for alternative reliefs, that fact did not 
make the suit one in which two causes of 
action were combined. In a subsequent case, 


` Guru Prasad Das v. Narendra Narain Maity 


(2), the head-note runs as follows: — 

“Where the vendor agreed in a sale-deed 
that if the vendee be dispossessed from the 
land by the vendor, his heirs orreprasentatives, 
he should be bound to refund the parchase- 
money with interest: 

“Held, that those terms only impose on 
the vandor a responsibility for those claiming 
uuder him, and did not render him liable to 


‘guarantee the purchaser against dispossession 


by some one claiming under a title 
paramount. 

“Where the plaintiff joins a claim for 
possession of land against defendant No. 1 
with a claim for damages against defendants 
Nos. 2and 3, the vendors of the plaintiff: 

“Held, that the causes of action on which 
the two claims are based, are conflicting and 
hostile and cannot be conveniently tried 
together in one suit which is, therefore, bad 
for misjoinder of causes of action and mast 
fail against defendants Nos. 2 and 3.” 

In their judgment the learned Judges 
(Harington and Brett, JJ.) observed tbat 
“the plaintiff has joined a claim for posses- 
sion of land against defendant No. 1 witha 
claim for damages against defendants Nos, 4 
and 3.. The causes òf’ action ~on 
which the two claims are based are conflisting 
and hostile and itis clear from the result 
of the trial in the two Courts’ that they 
could not be conveniently tried together in 
one suit. The suit is, therefore, bad for 
misjoinder of causes of action.” In this 
latter case the earlier decision of the Caleutta 
Court to which I have referred was not cited 
and does not appear tu have been before the 


learned Judges when they gave their 
decision. 
After full consideration of the two 


authorities to which I have alluded and to 
the arguments addressed to me by Counsel, 
J have arrived at the conclusion that there 
was no misjoinder of causes of action in the 
present case. It is true that plaintiii’s 
claim for a refund of her purchase-money 
and compensation is based on the covenant 
by defendant No. 1, but her right to recover 
under that covenant only came into play > 


(2) 1 Ind, Cas, 361. 


„of the right, 
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when she was dispossessed by defendants 
Nos. 2 and 3, or in other words, it was ber 
dispossession by defendants Nos. 2 and 3 
that gave her a right to recover money 
from defendant No. 1. The expression 
“oause of nation” has been defined in two 
different ways: ~ 

(1) as including every fast which it 
would be necessary for the plaintiff to 
prove, if traversed, in order to support 
his right to the judgment of the Court; 
and 

“(2) in a more limited sense, as including 
only the fasts constituting the infringement 
but nat necessarily those 
constituting the right itself, 


[See Asa Singh v. Indar Singh (3) and Haras 
mont Dassi v. Hart Ohurn Ohowdhry (4).1 

It appears to me that in the present gase, 
there was but one cause of action in the proper 
sense of the term, whether we accept the 
wider or the more limited dofinition. 

lt is a general principle of law that 
every suit shall be ao framed as to afford 
ground for final decision upon the subjects 
in dispute and to prevent furtber litigation 
concerning them (Order 17, rule J, Civil 
if is not 
necessary that every defendant shall be 
interested as to all the reliefs claimed in 
any suit against him (Order I, rule 5, 
Civil Prosedure Code). Applying these 
general principles to the facts before me, 
I am of opinion that it was very necessary, 
if multiplicity of suits was to be avoided, 
that a desision should bearrived at which 
would be binding upon the plaintiff and 
all three defendants, and obviously this 
could only be done by bringing one suit 
and joining the three defendants as so- 
defendants thereto. From the point of view 
then of general policy and convenience as well 
as from that of the strict letter of the law, I 
am of opinion thatthe suit, as framed, was in 
accordance with the provisions of the Civil 
Prosedure Code and that there was no 
misjoinder of causes of action. On the 
contrary, I hold that there was in reality 
one cause of action against all the defendants 
and that was the dispossession of the 
plaintiffs. I accordingly accept this appeal 
and, setting aside the orders of the lower 


(3) 91 P. R. 1898, 
(4) 22 0.883; 11 Ind, Deo, ces 651] 
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Courts, remand the case to the Court of 
the Munsif, let Class, for trial and 
determination in accordance with law. Costs 
will abide the event. 


° Appeal accepted, 


MADRAS HIGH COURT. 
Secony Civin AppEat No. 673 or 1517. 
March 8, 191>. 
Present:— Mr, Justice Phillips and Mr. 
Justice Krishnan. 
SUNKARA RATHA DOSS —PuaistiFF 
mg —-APPELLANT 

versus 


BPARI KOPILS AND orsers— 


Daren pants— RESPONDENTS, 

Partnership—Pro-note ewvecuted by one partner in 
javour of another, suit on, maintainability of, conditions 
of-- Negotiable Instruments Act (XXVI of 1881), s. 32, 
liability under. 

A suit ona pro-note executed by one partner in 
favour ofanother is maintainable when the accounts 
or dealings between them on which it is based are 
in respect of a matter, which, though arising ont of 
the partnership business or connected with it, does 
not involve the general taking of accounts, but 
the suit will not be entertained in cases where the 
taking of partial accounts would work injustice. [p. 
192, cols. 1 & 2.] 

Karri Venkatareddi v, Kollu Narasayya, 1 Ind. 
Cas. 384; 32 M. 76 at p. 80; 19 M.L.J.10; 4M. L. 
T, 456, followed. 

The fact that the maker of a promissory note is a 
partner of the payee is no defence under the 
Negotiable Instruments Act, unless the instrument 
can be treated as an escrow or a nullity. [p. 192, 
cols. t & 2.} 

Per Krishnan, J-— Evon apart from the note the 
plaintiff hasa cause of action on the settlement 
itself on which the note is based; the fact that there 
may be an unsettled account between the parties is 
insufficient to restrain a suit on that cause of 
action. [p. 192, col. 2.) 


Second appeal against the decree of the 
District Court, Ganjam, at Berhampar, 
in Appeal Snit No. 531 of 1915, preferred 
against the decree of the Court of the 
Principal District Munsif, Berhampore, in 
Original Suit No, 494 of 1914, 

FACTS appear from the judgment, 

Mr. Y. Ramesam, for the Appellant.—The 
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lower- Courts are wrong in sayiog tbat 
the suit note must form an item in the 
partnership accounts and that the present 
snit is not maintainable without a prayer 
for dissolution and general accounts, be- 
cause the business has been closed (thongh 
there is no formal dissolution) and the 
accounts have been settled and the plaint 
note executed on the basis of the settle- 
ment. He sited Vallamkondu Subbiah v. 
Malupeddi Venkataremiah (1), Karri 
Venkatareddi v. Kollu Narasayya (2), 

In this case it is equitable that a suit 
should lie. Lindley on Partnership, pages 
542 and 592. Ramnath Gagot v. Pitambar 
Deb Goswami (3) and the oases there cited. 

guit being on a pro note the maker ig 
liable according to its tenor under sestion 
32, Negotiable Instruments Act. It is not 
the defendants’ case that the note is an 
escrow, 

I do not press the claim aginst de- 
fandants Nos, 2 to 4. 


Mr. M. 8S. Ramanuja Ayyangar 
for Mr. O. S. Venkatach riar, for the Re- 
spondents.—In this case there are ont- 
standings still due and these will have 
to be collected and accounted for and on 
taking partnership accounts something will 
be due to me. The partnership has not 
been dissolved, and, therefore, it will be 
inequitable to allow the present suit with- 
out a suit for dissolution and general 
accounts. 


Karri Venkatareddi v, Kollu Narasayya 
(2) is distinguishable, because in that cage 
the partnership deed provided that the 
defendant should hand over the charge 
irrespective of the stats of the partner- 
ship account, Lindley on Partnership, pages 
598 and 537. i 

There must be special circumstances for 
a partial account to be ordered: Lindley 
on Partnership, page 597, and in this 
case there are no special cirsumstances, 
The note was intended to be a collateral 
security and was not intended to be given 
effect to. : 


ay al M. 3 4M. L. T. 195;18M. L. J. 347. 
bal as. 884; 32 M.76 at p. 80; 19 M. L.J. 
19, 4 M. L. T. 456, pon PA E 
3) 31 Ind. Cas. 430; 4350, 733 at p. 741; 220. 
J, 339; 21 C, W. N. 682, porsa a 


a 


- proposed by my learned brother. 
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JUDGMENT. 
- Puurs, J.—This is a suit on 
note execated by one partner (lst de- 
fondant) in favour of another partner 
(plaintiff), and it has been dismissed by 
the District Judge on the ground that 
the partnership is still subsisting and 
that the debt should be inoluded when 
the accounts are finally settled. I think 
he is wrong in his view of the law, for 
the correct principle has been enunoiated 
tin Karri Venkatareddt v. Kollu Narasayya 
(2) that if the account sought is in res- 
pect of a matter which, though arising 
out of the partnership business or econ- 


a pro- 


nected with it, does not involve the general, 


taking of accounts the Court will as a rule 
give the relief sued for, and will now a- 
days refuse to interfere only in those 
cases in which a partial settlement would 
work injustice to the other par. ner, 

In the present case the business of the 
partnership has practically ceased, no 
transaction having taken placa since the 
settlement of accounts which resulted -in 
the plaint promissory note. 

All that is being done is the collection 
of outstandings. There can, therefore, be 
no injustice to Ist defendant in enforcing 
his liability for the suit amount, for there 
is nothing more due to him and his share 
of the stock in trade isin his hands. I, 
therefore, think that plaintiff is entitled 
to a decree upon the plaint note. Apart 
from this view of the case it is question- 
able whether the Ist defendant can evade 
his liability under the negotiable instru- 
ment unless he oan show that it is a 
nallity. - 

In this second appeal plaintiff does 
not press his claim against defendants 
Nos. 2 to 4. He will, therefore, have 
a decree against the Ist defendant and 
the family property of defendants Nos. 1 and 
5 with costs throughout, but the second 
appeal is dismissed against defendants Nos. 2 
to 4 with costs. 

Keisunan, J.—I the order 
This 
is a suit on a negotiable instrument and 
unless that instrument can be treated 
as an escrow or nullity, the maker is 
bound to pay according to its tenor and 
the fact that the maker is a partner of 
the payee is no defence under the Negoti- 


agree to 
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able Instruments Act (Act XXI of 1881). 
There is no. ground here to treat the 
loan as an escrow as it was executed for 
money found due on a settlement of account. 

Even apart from the note the plaintiff 
has a cause of action on the settlement 
itself; the fact that there may be 
an unsettled account between the par- 
ties is insufficient to restrain a guit on 
that cause of action; see observations in 
Ramnath Gagot v. Pitambar Deb Gosawamt 
(3) and the English cases cited there. 
The rules governing such actions are laid 
down in Karri Venkatareddi vy. Kollu 
Narasayyz (2). Tt is only if the taking 
of a partial account works an _ injustice 
that such partial accounts will be disillowed 
even when there is no settlement of account. 
In the present oase there is no likelihood of 
the taking of avy further accounts reducing 
in any way the liability of the Ist defendant 
for the suit amount. In these circumstances 
it seems to me that the bare fact that the 
firm has not been formally dissolved yet is 
no answer to plaintiff's suit, even treating it 
as a suit on the settled account. The firm 
has stopped business and the parties have 
settled their liabilities enter se, 

The note being found -to be genuine and 
there being no ground that it was not for 
full consideration, plaintiff is entitled to a 
decree as sued for against the Ist defendant 
and his family property. I would, therefore, 
reverse the decree of the lower Courts as 
against defendants Nos. 1 and 4 and give 
plaintiff decree as sued for with costs through- 
out against the lst defendant and his family 
properties. Eth defendant, though not a 
maker of the note, is lst defendant’s son and- 
it was not urged thatthe family property in 
his hands ‘was not liable. : 

This second appeal is not argued against 
defendants Nos, 2 to 4 and I agree it should 
be dismissed with costs against them. 


Appeal dismissed. 
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PANCHANAN MAHTA V, KANAI MAHTO, 


PATNA HIGH COURT. 
. ÅPP2AL FROM Arrestate Ogper No. 301 og 


August 5, 1918. 

Present; —Mr. Justice Mullick and Mr, 
Justice Thornhill. 
PANCHANAN MAHTA—-APPRLLANT 

1 ersus 9 


KANAI MAHTO AND OTHERS — RESPONDENTS. 

Chota Nagpur Tenancy Act (B.O. VI of 1908), ss. 
14 (b>, 208, 212--Sale in execution of rent decree— 
Raiyat at fined rate, whether can deposit decretal amount 
to set aside sale. 

A ra‘yat at fixed rates is entitled, under section 212 
of the Chota Nagpur Tenancy Aot, to deposit the 
decretal amount and to have set aside a sale held 
in exeoution of a decrees for rent passed against the 
tenure-holders. It is immaterial whether the right 
or interest of the raiyatis liable to annulment under 
sections 14 and 203 of the Act. 


Appeal from an order of the Judisial Com- 
missioner, Manbhoom, dated the 6th Septem- 
ber 1917, affirming that of the Deputy 
Collector, Purulia, dated the 21st May 1917. 

Mr. Naresh Ohandra Sinha, for the Appel- 
lant. 

Mr. Rajendra Prasad, for the Respond- 
ents. . 

JUDGMENT —Raja Joyoti Prasad Singh 
Deo obtained a rent decree against certain 
tenure-holders, In execution of this decres 
the tenure or holding known as Mauza 
Amdiha was put up for sale on the 6th 
of July 1914 and purchased by Panchanan 
Mahto who is the appellant before us. 
After the purchase application was made 
by certain parties, who are the present 
respondents, to be allowed under section 
212 of the Chota Nagpur Tenancy Act to 
deposit the desretal amount and to set 
aside the sale held in execution of the 
decree for rent against the tenure-holders. 
Their application was rejestéd by the 
Deputy Collector, but on appeal his 
decision was reversed by the Judicial Com- 
missioner, who 
were entitled to proceed under section 212 
of the Chota Nagpur Tenancy Act whether 
they had or had not an interest in 
the property. This finding was upheld 
by a Single Judge of the High Court. 
In a Letters Patent Appeal, however, a 
different view was taken and the case was 
remanded in order that inquiry might’ be 
made into the applicants’ claim as to 
whether they held an interest in the pro- 
perty sold under a title lawfully acquired 
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before the sale. ‘ Both the lower Courts haye 
found that the respondents heldas raiyats 
at-fixed rents. The first Court was .of 
opinion that the right of such tenants 
doss not coms within section 14, clause 
(b) of the Chota Nagpur Tenancy Aot, 
and as the purchaser might annul all the 
rights of the respondents the latter were 
entitled to make a deposit. The lower 
Appellate Court held that having regard 
fo the provisions of the Bengal Rent 
Resovery Act (VIII of 1865) the contingency 
existed of the purchaser bringing a suit 
for fair rent and avoiding the incident of 
fixity of rent attached to the tenanoy and 
that, therefore, the respondents had an 
interest which might be affected by the 
sale and were accordingly entitled to make 
a deposit and set aside the sale, 
It is Gontended on behalf of tha appellant 
that the respondents’ interest is not such 
as could be avoided by the purchaser and 
that they have no interest in the property 
sold that might be affected by the sale, 

In our opinion it is immaterial whether 
the right or interest of the respondents is 
liable to annulment under sections 14 and 
208 of the Ohota Nagpur Tenancy Aot. 
The words of section 212 of the Aot are 
so general that they would seem to entitle 
a raiyat at fixed rates to make the deposit. 

It is contended that the section contem. 
plates an interest superior to that of a 
raiyat, but in the absence of any authority 
on the point we think we must accept the 
words of the Statute without any limitation 
or restriction. 

The appeal, therefore, must be dismissed 
with costs, 

Appeal dismissed, 


SIND JUDICIAL OOMMISSIONER’S 
COURT. - 


ORIGINAL Civit Surr No, 18 or 1918. 
February 13, 1918, 
Present:—Mr, Fawcett, A. J. O. 

Firm or KOOVERBHAN SUKHANAND 

— PLAINTI£eS 
, versus 
Firu or MADANDAS SIROOMAL— 

DEFENDANTS. 

Civil Procedure Oode (Act V of 1908), 0. AXXVIL r. 2 


“to the defendants’ frm. 
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—Suit on pro-note—Evidence Act I of 1872), s, 92— 
Contemporaneous oral agreement inconsistent with 
terms of pro-note, admissibility of. 

In a suit on a pro-note under Order XXXVII of 
the Civil Procedure Code leave to defend cannot be 
granted where an alleged oral contemporaneous 
agreement is set up, as toa matter on which the 
document is not silent and which would be incon- 
sistent with its terms. [p. 194, col. 2.] 


Mr, Kimatrai Bhojraj, for the Plaintif, 
Mr, Dipchand T Ojha, for the Defendant, 


JUDGMENT.—The plaintiffs sne under 
Order XXXVII of the Civil Procedure 
Gode_ to recover Rs. 2,900 due on a 
hundi drawn by the defendant’s firm at 
Tendo Adam on their firm at Karachi. The 
kundi is stated to have been lost. Defend- 
ants have applied fcr leave to defend 
this suit under Order XXXVII, rule 2, 
In this application they allege that the 
document for Rs. 2,900, which they calla 
chit, was not a proper hind; but their 
representative Kaliandas has admitted in 
the witness-box that it was a shah jug 
hundi payable at sight. He, however, 
alleges it was unstamped, and leave to defend 
on the issue whether the hundi was a 
valid one, has accordingly heen given on 
certain terms, 


It remains to deside whether leave 
should be given on the only other substantial 
ground which is put forward in the appli- 
cation. Defendants : say that defendants’ 
firm at Karachi had made cross-sontracts 
with the plaintiffs, which ‘were adjusted 
on; 7th. September 1917, when a sum of 
Rs. 1,725 became due by the plaintiffs’ firm 
to the defendants’ firm at Karachi. That when 
the plaintiffs’ man came to the defendants at 
Tando Adam in the last week of December 
1917 to settle the accounts of the contracts 
of the deliveries of December 1917 and 
January 1918, so far as the defendants 
remember, a chit for Rs. 2,900 was agreed 
to be given to the plaintiffs on the 
understanding that it. be shown to the 
defendants’ firm at, Karachi ag the balance 
due in respect of the contracts made by 
the Tando Adam firm and that after 
sllowing to the defendants credit for 
the sum, viz., Rs. 1,729, due by the plaintiffs 
at Karachi in 
respect of the cross- contracts of January 1918 
Vaida, the plaintiffs, should receive at 
Karachi only the: balance-due to the plaintiffs, 
viz., Re. J; 176.” 2 


This alleged agreement is set up in a 
some what indefinite manner, as indicated 
‘py the words “so far as the defendants 
remember” and “on the understanding;” 
and if bas not been supported by any affidavit 
stating specifically that such an agreement 
was made to the declarant’s knowledge. A 
mere affidavit that “what is stated in the 
agcompanying application for, leave to defend 
is true to. my knowledge ard information,” 
which is all that defendant Kaliandag’ affidavit 
contains on this point is, in my opinion, 
insufficient to satisfy the requirements of 
Order XXXVII, rule 3 (1), as to affidavits 
disclosing facts sufficient to support this 


‘application. 


But in any case I do not think the 
alleged agreement can be set up as a 
defence to the suit. The document sued 
on admittedly contained an unconditional 
order by defendants to their firm at Karachi 
to pay the amount of Rs 4,900 (for which 
admittedly full consideration had been given) 
at Karachi. What is alleged by defendants 
is that there was a contemporaneous oral 
agreement that this whole amount should 
not be paid, bat only the amount of 
Re. 1,175. Such an agreement is not as to 
a matter on which the document is silent 
and it is inconsistent with its terms. It 
does not, therefore, fall under proviso 2 
to section 92, Evidence Act. Nor is it 
alleged that the case falls under proviso 
1 or 8 to that section. The verbal contract 
seb up is accordingiy inadmissible in evi- 
dense, cf. Motabhoy Mulla Hssabhoy v, Mulje 
Haridas (1), Sornalinga Mudali v Pachi 
Naicken (2), Hetchings § Ooulthurst Oo. v. 
Northern Leather Oo, of America (3) and 
Halsbury’s Laws of England, Volume II, 
paragraph 789 at page 467 and paragraph 
817 at page 483. 


Mr. Dipchand for defendants further 
contends that the defendants were entitled 
to set off this alleged debt of plaintiffs 


(1) 29 Ind. Cas. 223; 39 B. 399; 28 M. L. J. 589; 17 
M. L. T 402; (1915). ML W. N. 522; 19 0, W. N. 7135 
21. C. L. J. 507; 17 Bom. L, R. 450;,18 A. L. J. 529; 2 
L. W. 524; 421. A. 108 (P. C.). 

(2) 22 Ind. Cas, 1; 88 M. 680; 26 M. L. J 113; 14 
M. L. T. 559; (1914) BE W., N. 27, 

(3) .1914)-3 K. B. 907; 83 In J.K. B.1819; 20° 
Com. Cas; 25; SAT. L. R. 688, 


p 
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to the Karachifirm amounting to Rs. 1,725 
and in support of this cites the case of 
Indien Specie Bank, Itd, v. Nagindas 
Hurjivandas Nanavati (4). That, however, 
was a case where the tender of payment was 
made to the liquidator of the Bank; and 
it was held that, as between the liquidator 
and the acceptor, the liquidator was bound 
to allow a set off in such ease. Tt has 
no application to the present case, which 
falls under the ordinary rule that “pay- 
ment of the amount due” on a bill of 
exchange must be made, in order to discharge 
its maker or acceptor (sestion 78, Negotiable 
Instruments Act,_1e81),° and the alleged 
debt could not be set off without the 
plaintiff's sanction (section 50, Indian Oon- 
tract Act). 
~ The application for leave to defend does 
not dsk that the defendants should be 
allowed to set off this debt of Rs. 1,725 
under Order VIII, rule 6, Civil Procedure 
Code, and in any case I do not think 
this would be a proper sase for giving 
leave to plead such a set-off in defence, 
Order XXXVII contains provisions for a 
summary procedure, which are antagonistic. 
to an investigation of oslaims to a set- 
off, unless of the oléarest description; and 
even in an ordinary suit the general rule 
is that a som to be ascertained on 8 
settlement of accounts is not an “ascer- 
tained sum” within the meaning of Order 
VIII, rule 6, of illustration (d) to that 
rule, 

I, therefore, refuse leave to defend, except 
to the extent already granted. 

Leave to defend refused, 


(4) 35 Ind. Cas. 628; 18 Bom. L. R. 689, 





PATNA HIGH COURT. 
Civin Revision No. 260 cr 1917, 
February 1, 1915. 
Present:— Mr, Justice Chapman and Mr. 
Justice Atkingon. 
Rat BENi PRASAD—Peritioner 
versus 


EDAL SINGH—Oppostre Parry. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 66 
~Eaecution—S8ale proclamation, valuation to be insert. 
d in, 

The insertion of any valuation in a sale proclama- 
tion other than the vafhation fixed by the Court ig 
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calculated to mislead intending bidders and is, there- 
fore, wrong. An executing Court should not insert 
in a sale proclamation the valuation assessed by 
either the decree-holder or the judgment-debtor. 


Civil revision against an order of the 
Subordinate Judge, Patna, dated the 8th 
September 1917, 

Messrs. Panchanan Mukerjee and Abani 
Bhusan Mukerjee, for the Petitioner. 

Messrs. Kulwant Sahay and Rat Gurusaran 


- Prasad, for the Opposite Party. 


JUDGMENT. 

ATKISSON, J.—This isan application made 
by the petitioner to set aside an order made 
by the learned 2nd Subordinate Judge of 
Patna on. the 15th August 1917. It was an 
order settling a sale proglamation in an 
execution matter and the ground of objas- 
tion to the order is that it directed that 
the sale proclamation should contain two 
valuations—one assessed by the desreea- holder 
and the other fixed by the Court. It is 
contended that the order is bad; and 
reliance is: placed on the Full Bench ruling 
of this Court in Raghunath singh v. Hazari 
Nahu (1). The ruling in that case is not 
quite on all fours with the present case, 
but I think the principle applies :iz., that 
tbe insertion of any valnation in the sale- 
proclamation other than the valuation fixed 
by the Court is calsulated to mislead 
intending bidders and, therefore, wrong. 
The learned Subordinate Judges should 
not insert in sale proclamations the valua- 
tion assessed by either the decree-holder 
or by the judgment-debtor. The learned 
Judge in allowing in this case the valuation 
of the desree holder to be stated in thea sale 
proclamation acted in contraveution of the 
rulmgin Raghunath Singh v. Hazari Saku 
(1). 

We do not, think it nesassary to send 
the case back to the learned Juige to 
re-open the question of valaation. We 
direct that the valuation stated by the 
decree-holder in the sale proslamation be.. 
struck ont and let the sale-proseed on 
the valuation already fixed by the learned 
Court below. 

CuHapaan, J.—I agree, 

2 Application allowed, 


(1) 37 Ind. Cas. 872; 2 P. L. J. 180; 1 P. L. W. 11 


. (1917) Pat. 105. 
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MADRAS HIGH COURT. 
ORIGINAL Sipe Arrear No, 57 or 1917. 
April 17, 1918. 
Preseni:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Spencer. 
HARRY MEREDITH, THE LIQUIDATOR 
APPOINTED FOR THE PURPOSE OF WINDING- 
UP OF THE FIRM OF Messrs. J. H. 
ELLIOT anp Co., LTD., OF 
BIRMINGHAM—- PLAINTIPF— APPELLANT 
versus 
V. K, ABDUL SAHIB AND orzzrgs— 


Derenpanrs— RESPONDENTS. 

Contracts C, I. F., incidents of ~ Contract on indent 
for supply of goods “on account and at risk of buyer” 
—Agency, creation of —Outbreak of war after shipment 
of goods on enemy vessel —Liability of buyer—Contract 
Act (IX of 172), 8. 222. ` 

In ac. 4. f, contract, for purchase of goods 
tender by the vendor after the goods had been 
shipped of shipping documents, including bills of 
lading which represent the goods is a good tender 
and performance by the vendor. [p. i46, ool. 2.] 

Where, however, the bills of lading as contracts 
of affreightment between the shipper and ship-owner 
are dissolved owing to the outbreak of war, 
the tender of them is not such a tender us the 
vendee is bound to accept under a c. i, f. con- 
tract. [p. 197, col. 2.] 

Where goods are purchased from a commission 
agent under a c. i. f., contract whereby the latter- 
is to supply goods “on account and risk of the 
buyer” and war breaks out while goods are in 
transit on board an enemy ship, the relationship 
of principal and agent subsists between the parties 
even though the agent is regarded for some pur- 
poses as a principal and as any other vendor under a 
c, 4. f. contract. ln such a case, on the outbreak of 
war after shipment ot the goods on an enemy vessel, 
the risk is thiown on the buyer pursuant to the 
principles of section 222 of the Contract Act, and 
the vendor’s agent, is entitled to recover the price 
of the goods sold. [p 197, col. 1.] 

Arnhold Kerberg & Co. v. Blythe, Green, Jourdain 
g Co, 1016; 1 K. 5. 495; 56 L. J. K. B. 665. 134 L. 
T. 102; 21 Com. Cas. 174; 13 Asp. M. O. 286; 60 S. J. 
166; 32 T. L. R. 186 and Madhoram Hurdeodass v. G. 
0. Bett, 40 Ind. Cas. 308; 45 C. 28; 21 O. W, N. 670; 
26 U, L. J. 64, distinguished. 

4 


Appeal from the judgment and decree of 
the Hon’ble Mr. Justice Coutts Trotter, 
dated the 14th August 1917 passed 
in the exercise of the Ordinary Original 
Civil Jurisdiction of this Court, in Civil Suit 
No. L of 1917. 


Mr, W. Barton instructed by Messrs. King 
and Partridge, for the Appellant. 
Mr. A. Suryanarayaniah, for the Respond- 


ents. 
JUDGMENT. 


Warris, O. J.—This is an appeal by 


. 
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the plaintiff from the judgment of Mr. 
Justice Coutts Trotter dismissing the suit 
brought by the plaintiff as liquidator of 
Messrs. J. H. Elliot and COo., to recover 
damages for breach of certain contracts 
made with the defendants by which Elliot 
and COo., undertook to purchase and ship 
certain goods “on account and risk of the 
defendants”, and did ship them under c. 2. f. 
c. 2, contrasts on board a German ship, War 
broke out while the “goods were still 
in transit, and the contracts of affreight- 
ment between the shippers and the German 
ship-owners were thereupon dissolved with 
the result that, if these were ordinary 
c. i. fa contracts between vendors and 
vendees, then, as held by the learned Judge 
in accordance with the desision of the Court 
of Appeal in England in Arnhold Karberg & 
Co. v. Blythe, Green, Jourdain & Oo. (1), 
the tender of the shipping documents in- 
cluding these bills of lading which had 
been dissolved as contracts of affreight- 
ment was not such a tender as the defend- 
ants were bound to accept under-the c.z.f., 
contract and the goods were thrown on to 
the vendor’s hands, The only serious 
attempt to distinguish that case at the trial 
was on the ground that in the present case 
the bills of lading had been endorsed over 
to the defendants before the outbreak of 
war, As observed by the learned Judge 
that fact is not proved. On the contrary 
the Captain’s copies which have been filed 
are to order of the shippers, and the fact 
that the National Bank on behalf of the 
plaintiff was able to recover the goods 
goes to show that there never was 
any such endorsement. Even, if there were, I 
agree with the learned Judge that that would 
not make any difference. What I ‘under- 


stand the Court of Appeal to have desided—~—— 


was that tender by the vendors after the 
goods had been shipped of shipping doon- 
ments including bills of lading which 
represent the goods was a good tender and 
performance by the vendor in a¢, 2, f. contract, 
but that he did not so perform his contract 
by delivering bills of lading which as econ- 
tracts between the shippers and the ship- 
owner had become dissolved owing to the 
outbreak of the war, 

(1) (1916) 1 K. B. 495; 85 L. J. K. B. 665; 114 L, 


T. 152; 21 Com. Cas. 174; 18 Asp. M, O. 235; 60 8. J 
156; 32 T. L, R. 186, . 


~ 
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No serious -attempt seems to have been 
made at the trial to distinguish the present 
oase on the more substantial ground that, 
under the contract, the goods as pleaded 
in the plaint, were to be purahased and 
shipped on account and risk of the defendants 
and, consequently, the learned Judge has 
not dealt with that aspect of the case. 
As, however, the question arises on the 
pleadings and is purely one of law, and as 
cases of this kind are of frequent oscur- 
rence in our Courts we have allowed it to be 
taken before us. 

Now it is well settled that, where goods 
are purchased in this way from a com- 
mission agent under ac t. f. contrast though 
the agent is regarded for scme purposes 
as a principal and as-any other vendor 
under a c. 2, f. sontradt, yet the relation 
of principal and agent still subsists. Ireland 
y. Invingstone (2) in which Blackburn, J., 
(as he then was) gave his well-known 
explanation of the nature of a c. 4 f. 
contrast, when advising the House of 
Lords, was a oase of this kind and was 
disposed of by the House of Lords 
on a principle” of the law of ‘agency, 
viz, that, as tbe error arose from the 
prinefpal’s indistinctness of expression, he 
must bear the loss. The first case in 
in which such an agent was assimilated 
to a vendor was in Feise v, Wray (3) 
where he was allowed to exeroise the right 
of stopping in transitin respect of goods which 
he had bought and paid for; and the true 
principle would appear to be that the assimila- 
tion is only to be carried so far as is 
necessary to give business efficacy to the 
traneaction. This I gather to have been 
the view of Brett, M. R. and Fry, L.J. 
in Oassaboglou v. Gibbs (4), where Lord 
Blackburn’s observations in Ireland v. Inving- 
stone (2) were considered. Otherwise, the 
relation remaing one of principal and agent, 
as held in the last mentioned case,in assessing 
damages; and the agent remains accountable, 
as held in Williamson v. Barbour (5) which 
has recently been applied tosimilar cases in 
this Court, 
on (2) (1872: 5 H L. 396; 41 L. J. Q. B. 201; 27 L.T. 


(3) (1802) 3 East 93; 102% R. 532:6 B. R. 551. 
(4) 1883) 11 Q B. D. 797; 52 D, J. Q. B. 538; 48 L. 
T, 860; 32 W. R. 138, 
oo (1878) 9 Oh. D. 529; 50 L. J. Ch. 141; 87 L. T. 
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Now, where as in the present case, an, 


agent is requested by his principals in 

the terms of the indents, Exhibit A 
. 46 

series, to purshase for us the under- 


mentioned goods on our account and 
risk”? and does ‘so, it appears altogether 
opposed to the principle of the law of 
agensy to throw upon him the risk of the 
outbreak of war, while the goods are in 
transit on board a foreign ship, dissolving tke 
contract of affreightment between the shipper 
and ship-owner and making it impossible 
for him to do what, according to the recent 
decision, a vendor under ac, t. f. contracte 
is bound to do, vzz., in the absence of a 
special contract to tender among the 
shipping documents bills of lading which are 
still valid contracts and will be enforceable 
by the vendee against the ship owner. It 
was contended in that case that under the 
particular contract it was the duty of the 
buyers to take up and pay for the docu- 
ments when tendered because the events 
that had happened consequent upon the 
war were at their risk. That, as observed 
by Swinfen Eady, L, J., at the beginning 
of his judgmeut, was dependent entirely 
upon the true construction of the particular 
contract, In that case the Court was 
of opinion that it did not throw this risk 
upon the buyer. In this sase there is 
the express stipulation that the goods are 
to be purchased and supplied on the 
buyer’s account and risk, The whole trans- 
action being thus at the risk of -the buyer, 
I can see no reason for relieving him 
from the risk of what has happened, even, 
if the word risk were not mentioned in 
the contract. I think a special contract 
throwing this risk on the buyer could be 
inferred from the fact that the goods were 
to be purchased and shipped on account 
of the buyer, pursuant to the prinsiple 
embodied in sestion 222 of the Indian 
Contrast Act that “the employer of an 
agent is bound to indemnify him against 
the consequences of all lawful acts done 
ty sush agent in the exercise of tha 
authority conferred wpon him,” To throw 
thess goda on the agent-’ hands and leave 
them to bear the loss which bas arisen 
by reason of the outbreak of war while 
the goods were in transit appears to be 
entirely opposed to and inconsistent with the 
, general principles of the law of agency. 


ALA 
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The oausa of asticn is stated in the 
plaint to have arisen on the lOth and 
7th August L93L4 when the defendants 
refussd to accept the drafts, and on 23rd 
June 1914 when the defendants wera 
informed the goods had arrived and on the 
29th August 1916 whenthe goods were re- 
sold. On June Ist 1916 the National Bank of 
India, who held the shipping dosuments for 
the plaintiffs, entered into the agreement Ex- 
hibit J with Messrs. Graham ani Co, 
therein called the representatives who had 
been chosen with the sanstion of the 
British Government to enter into an 
arrangement with the ownersof the ship 


which was sheltering at Caglian to obtain - 


and tranship the goods, and in this way 
the National Bank obtained possession of 
the goods on payment of the charges in- 
curred in releasing and forwarding them. 
This was the system resorted—-to in a 
very large number of cases and was 
apparently the only means by which the 
goods could have been recovered and for- 
warded to their destination on bshalf of 
ths plaintiffs. The defendants ab first ex- 
pressed their willingness to take the goods at 
the invoice prise, but afterwards repudiated 
all liability, and the plaintiffs in the exercise 
of powers reserved to them in the contract, 
sold the goods and now seek to recover 
shortfall of Rs. 3,259-0-3, The pariiculars 
have not been questioned and I am of 
opinion that the plaintiffs are entitled to 
recover them, and that the appeal must 
be allowed and the suit decreed with costs 
throughout. 


Spancer, J.—L am also of opinion that 
in the case we are dealing with, there 
was a contract of agenoy and that this 
is sufisient to distinguish it from the cases 
of Arnhold Karberg & Oo. v. Blythe, 
Green, Jourdain & Oo. (1) and Madhoram 
Hurdeodass v. G. O. Sett (6) which had 
to do merely with contracts between buyers 
and sellers. 

I think that we must dispose of this 
appeal upon a consideration of the nature 
af the contract existing between the par- 
tiss as it appears from the documentary 
evidence before us, and my grounds for 
thinking that Messrs. J. H. Elliot and 
Oo., Lid, were agents or  brokerg« 


(6) 40 Ind, Cas, 283; 45 C. 28; 21 0, W, N. 670; 26 
O.L. J. 62, 


` 


o 


for the respondents are (1) that in the 
indents, Exhibits A, B and O, the respondents 
requested Elliot and Co., “to purchase 
and ship for us, if possible, the under- 
mentioned goods on our aceount and risk”; 
(2) that there is a solumn in the indent 
providing for agant’s commission and an: 
other column fer the mark to be placed in 
the goods which was to be the mark of 
the respondent’s firm; (3) that in two out 
of three indents the price of the goods is 
not stated; (4) that the bills of lading, Exhibit 
H series, show that the real shippers were 
Messrs, Voller and Trummer, apparently a 
German firm carrying on business at Gotten- 
burg in Sweden. > 

As in Ireland v. Livingstone (2) I think 
that this transaction began asa contract 
of agency, although for sertain purposes 
the agents may have been in the position 
of vendors when shipping goods to their 
prinsipals. Therefore, although the contract 
of affreightment became impossible of per- 
formance owing to the goods being in an 
enemy ship at the outbreak of war and 
was thus dissolved, the contrast of agency 
did not thereby come to an end, and this 
being so, as between the parties to this 
suit the loss must fall uponthe defendants 
both under the special terms of their con- 
tract and under section 222 of the Oon- 
tract Act ratber than upon the innocent 
agents who honestly exesuted the order 
of their principals. I agree that theappeal 
should be allowed with costs. 

M, C Py 

Appeal allowed, 


PATNA HIGH COUBT. 
Cort-ce Circuit. 
Saconp Civiu Aperan No. 8 or 1917, 
Desember 19, 1217, 
Present :—Mr. Jastioe Mullick and Mr, 
g Justice Atkinson. 
Raja KISORE CHANDRA MARDARAJ 
——-APPELLANE 


versus 


RADH \ GOBIND DAS —Rrie NDENG, 

Animals, law of Wild animals -Game cbirted by 
Ain As land but hunted into grounks of B— 
Progerty in deal body, wacther vests in A or R.. 


Yol. XLIX] 


INDIAN OASHS. 


199 
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Nobody has an absolute property in animals 
whioh are fere nature; at best they are only capable 
of being the subject-matter of qualified ownersbip 
or proprietary right. A wild animal 12 the property 
of the person in whose forest it happens to-be for 
the time being; so long asit is in the forest or on the 
land of such person, he is entitled to take it and to 
kill it; but when it once chooses to quit his land and 
gointo the land of another, then he ceases to have 
any property in it and such wild animal becomes 
the property of that other upon whose land it chooses 
to make its temporary abode. [p. 200, col. 1.3 

A “rogue” elephant appeared in the forest of the 
plaintiff. There his shikaris inflicted three wounds 
upon it, but it escaped and entered the landsiof the 
defendants. There the plaintifi’s shikarta again 
inflicted some wounds upon it but did not kill it. 
Subsequently as the result of wounds receiyed by it 
the elephant died on defendant's lands: 

Held, that the proprietary right in the dead body 
of tre elephant vested in the defendant, [p. 202, 
col. 1. 

Appeal from the decision of the District 
Judge, Cuttack, dated the 29th November 
1916. 


Messrs. G. O. Paul, S. 0. Ohakraverty and 
D. P. Das, for the Appellazt. 

Messrs. J. N, Bose and B, N, Sinha, for 
the Respondent, i 

JUDGMENT. 

ATKINSON, J.—The plaintiff sues in thig 
suit for a declaration that he is entitled 
to the property in the dead body of an 
elephant; and coupled with this olaim the 


plaintiff also seeks to recoyer'a sum of 
Rs. 777, representing the value of this 
elepbant’s ivory tusks. The facts are very 
shorf. The plaintiff is the feudatory 


chief of the Nilgiri Estate. In the month 
of May 191],a “rogue” elepbant appeared 
in bis forest and did considerable damage, 
killing a woman. Nothing is known as 
to the antecedent history of the elephant 
so far as it was or may have been 
connected with this particular estate; 
it appears that sasualiy it came into the 
forest and committed some acte of depre- 
dation. The Raja gave orders to his 
shikaris to pursne the animal and, if 
possible, to kill it, On the 29th of May 
1911 the shikaris suoceeded in inflicting three 
-wounds upon the elephant while it was 
within the forest of the Raja; but the 


wounds whish were inflicted upon the 
elephant did not cause its death. The 
defendant's estate adjoins that of the 


plaintiff and is situated in 
which is in British India. 
escaped from the lands 


Mouza Khunti, 
The elephant 
of the plaintiff 


_plaintifi’s shikards 


and entered the lands of the defendant's 


Zemindari. For two days the elephant was 
lost sight of by the Raja's shtkar’s, A 
few days after the 29th of May the 


entered the lands of 
the defendant withont his authority and 
without his leave and again cama into 
contact with the elephant and inflicted some 
more weunds uponit but did not kill it, 
Subsequently the elephant was found dead 
lying within the ambit of the defendant's 
Zemindari. The learned Judge is of 
opinion that the elephant died of gangrenes 
whish probably seb in as a result of the 
gun shots which it had received, f 

Upon these facts the learned Munsif 
found in favour of the plaintiff and 
awarded him a decree for Rs. 658 repre- 
senting the value of the elephants tusks. 
No digoussion was raised before the Munsif 
as to whether the plaintiff was entitled 
in point of law to recover any money for 
the tusks or to bedeslared entitled to the 
proprietary right in the body of the 
elephant. For the first time the legal 
aspect of the case was raised and discussed 
before the learned Judge on appeal. The 
learned Judge found as a fact that the 
elephant which was found dead within the 
ambit of the defendant’s Zoamindari waa 
the elephant which had - been sen 
in the plaintiff’s forest on or about the 
29th of May 1911. It is contended before 
us that inasmuch as the elephant was 
started in the plaintiff’s forest and pursued 
into the lands of the defendant and there 
killed, that the proprietary right in the 
dead body of the elephant was vested in 
the plaintiff; and that the defendant had 
no proprietary rightin the elephant or in its 
tusks, 

A dispute having arisen between the 
plaintiff and the defendant as io the 
ownership of this elephants body, the 
District’ Magistrate directed an inquiry 
to be held; and a Sub-Deputy Magistrate 
was appointed to hold the enquiry. He 
came to, the sonslusion that the property 
in the elephant belonged to the defendant 
and accordingly he directed that the tusks 
and the dead body of the elephant should 
be handed over and delivered to the de. 
fendant. Hence this action has been 
instituted by the plaintif. We are bound 
by tho finding arrived af by the learned 


“property 


` 200 


INDIAN OASES, 


[1919 


- KISORE CHANDRA MARDARAJ V, RADHA GOBIND DAS, 


‘Judge that the elephant which was found 
‘dead. in the Zemindari of the defendant 


was the elephant that was seen in the 
forest of the plaintiff on or about the 
29th of May 1911. The matter which 
arises for legal decision is one of interest 


‘anid importance; and not altogether free from 


difficulty. 

It is well to consider the principles 
which apply to the property in animals 
wild by nature. Nobody has an absolute 
in animals -which are fers 
nature, at best they are orly capable of 
being the subject-matter of qualified 
ownership or proprietary right. A wild 
animal is the property of the person in 
whose forest it happens to be for the 
time being; so long as it is in the forest or 
on the land of such person, he is entitled 
to take it and to kill it; but when it once 
chooses to quit bis land and go into the land 
of another, then he ceases to have any proper- 
ty in itand such wild animal becomes the 
property of that other upon whose land it 
chooses to make its temporary abode. 

The arguments that have been addressed 
to us which concern this case are based 
on the authority of the three propositions 
laid down by Lord Holt in 1697 in Sutton 
v. Moody (1), and of these three propositions 


‘there is certainly doubt with regard to at 


- of Band hunts it and kills 


1 


least two. ` 

The propositions shortly summarised are 
as follows:— 

(1) “If A starts a hare in the ground 
it there, the 
property continues all the time in B.” 

The first proposition is simply the case 
of an ordinary trespasser or poacher going 
upon the lands of another and killing 
game upon his lands;in such a case the 
property in the animal beyond all doubt 
is in the person upon whose lands the animal 
is killed. ' 

The second proposition stated by Lord Holt 
is as follows: i 

“Te A starts game in a forest or 
warren of B and hunts it into the grounds 
of O and there kills it, the property is 
in B, the proprietor of the chase or warren 
where the game was first started, because 
the privilege of pursuit continues and 
consequently B is entitled, tothe absolute 


(1) (1697) 1 Ld. Raym. 250; 91 E. R, 1063. 


property in the dead game :so chased and 
killed by A.” . 

This second proposition has not been 
generally accepted as sound law: and its 
authority was questioned by Lord Westbury 
and Lord Chelmsford in the well-known case 
of Blades v. Higgs (2). The foundation upon 
which this proposition rests is that there is 
an alleged right of pursuit in favour of the 
person upon whose land the game was first 
started to follow itinto the lands of another 
and xill and appropriateit. It isnot denied 4 
thatthe person who actually effested the 
pursuit would be answerable in damages for 
trespassing upon such other person’s land; 
and that thus a wrong-doer would be entitled 
to profit by his wrong and claim the property 
in the game he had pursued and killed upon 
another’s land. Glaringly inconsistent as 
this proposition may appear, judged in the 
light of legal principle its application can, 
by an example, be shown to be anomalous, 
and capable of being reduced to an absurdity. 
Suppose the case of a wild animal started in 
one person’s land whioh traversed the land 
of 10 other persons in succession and there | 
killed; with whom would the right by pursuit 
rest to justify the taking of the animal so 
killed as his property? Would it be with the 
first person who started-the animal]; or would 
the right vest in each successive owner or 
occupier of land over which the animal by 
chance travelled; or would the right to 
claim the animal, when killed, be in 
the person upon whose land he was actually- 
killed or captured? To ask the question 
is to answer it. To hold that each person 
over whose land the animal travelled 
would have a right by pursuit would lead 
to an obvious absurdity; while ‘on the 
other hand to hold that the person upon 
whose land the animal was killed was 
entitled to the property in it would seem 


to be sane, sensible and logical; otherwise 
,chaos and confusion would inevitably 
prevail. 


The third proposition is as follows :— 

“If A starts a hare in the ground of B 
and hunts it into the ground of O and 
there kills it, the property inthe hare is in 
the hunter.” 


(2) (1865) 11 H. L. O. 621; 34 L. J. O, P, 286; 12 L. 
T. 616; 13 W. R. 927; 11 Jur; (N. s.) 701; 200. B, 
(N.8.) 214; 11 B, R. 1474 145 R, R384, 5 
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This third proposition has not beén. 
accepted by any Court, 

The case of Biades v. Higgs (2) was decided 
on the authority of the first proposition 
alone. The facts in that case were that a 
certain poacher entered the grounds of 
Lord Exeter and there chased ard 
killed some hare and rabbits and it 
was held that the property in the dead 
game belonged to Lord Exeter and that 
he was entitled to recover the value thera- 
of from the poacher. 

The contention put forward by the learn- 
ed Vakil appearing on behalf of the appel- 
lant before us is based noton the first 
but on the second proposition laid down 
by Lord Holt, namely:— 

“If A starts game ifthe forest or warren 
of Band haunts it into the grounds of O 
and there kills it, the property isin B, the 
proprietor of the chase or warren from 
which it was started.” 

It is argued, therefore, that the elephant 
was chased from the forest of the Raja, 
the plaintiff, into the lands of the defendant 
and there killed by the Raja or his 
servants; and that consequently the property 
-in the elephant is, and bas always been, 
inthe Raja. It appears to us that the 
second proposition laid down by Lord Holt 
cannot be accepted as an authority, which 
we are coerced to follow. It has never 
received, so far as I am aware, judicial 
sanction or approval; on the contrary, its 
value as @ judicial exposition of the law 
with reference to the property in wild animals 
was certainly doubted in Elades v. Higgs (2). 
Having regard to the doubts which have been 
expressed as tothe 2nd and 3rd proposi- 
tions laid down by Lord Holt by two 
such eminent Judges as Lord Westbury 
and Lord Chelmsford, it seemsto us that 
it would be wrong to follow itas a settled 
principle of law. Lord” Chelmsford in 
dealing with these propositions says: “I 
think Lord Holt must have been of 
opinion that as long as the game continued 
upon the land there was a spesies of pro- 
perty, or rather perhaps a right to take 
it, existing in the owner of the land, which 
was sufficient to make it his the instant, 
by being killed or taken, it besame the 
subject of property. But I cannot so easily 
discover the principle upon which he pro- 
ceeds when he said that ‘If A starts a 


hare in the ground of B and bunts it 
into the ground of \O and kills it there, 
the property is in A, the hunter, but A 
is liable to an action of trespass for 
hunting in the grounds as well of B as 
of 0? a 

“I have some difficulty in understand- 
ing why the wrong-doer is to acquire a 
property in the game under the oiroumstanses 
here supposed. If the animal had left the 
land of B and passed into tho land of O 
of its own will, and had been, immediate- 
ly it crossed the boundary, killed by O, 
it would unquestionably have been bis 
property. Why then should not the act 
of a trespasser to whish O was no party, 
hava the same effect as to his right to 
the animal as if it had voluntarily quitted 
the neighbouring land? And why, not only 
should B lose his right to the game, and 
O acquire none, but the property, by this 
accident of the placa where it happened 


. to be killed, ba transferred to the tres- 


passer? It would appear to me to be 
more in accordance with principle to hold 
that if the trespasser deprived the owner 
of the land where the game was started, 
of his-right to claim the property by uñ- 
lawfully killing it on the land of another 
to which he had driven it, he converted 
it into a subject of property for that other 
owner and not for himself,” 

Then again his Lordship says: “It is much 
more reasonable to hold that the trespasser 
having no right at all to kill the game, he 


“oan give himself no property in it by his 


wrongful act; and that as game killed or 
reduced into possession is the snbjeot of 
property, and must belong to somebody, 
there can be no other owner of it, under 
these circumstances, but the person on 
whose ground it is taken or killed.” Lord 
Westbury also says: “Upon principle there 
cannot, [ concsive, be much difficulty. I£ 
property in game be made absolute by 
reduction into possession, such reduction 
must not be a wrongful aot, for it would 
be unreasonable to hold that the aot of the 
trespasser, tbat is of a wraong-dosr, should 
divest the owner of the soil of his quali. 
fied property in the game, and give the 
wrong doer an absolute right of property 
to the exclusion of the rightful owner,” 
Thus the sesond proposition laid down 
by Lord Holt and relied upon by the plaintiff 
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bas not been accepted by those distinguished 
Judges and cannot be accepted by us. It is 
not contended in this case that the third 
proposition would apply. There is no evi- 
dence at all that the elephant dia as a 
direct result of the act of the Rajaor hia 
servants. The elephant was found dyad 
in the defendant's Zomindari from a disease 
which was probably the result of wounds 
inflicted upon him; bub it has not been 
proved who shot and killed the elephant. 
It was found by the defendant on his 
property dead with neither tha nla: & 
nor his servants near it, and to var wind 
it would ba an absurdity in this state of 
facts to hold that the plaintiff has as quired 
any property or right in the body or 
tusks of this dead elephant; nor can it be 
asaid that the plaintiff or his sarvants 
captured the elephant by killing him; 
and thus it appears ‘to us clear that 
for this reason the second proposition laid 
‘down by Lord Holt, even if sound law, 
can have no application to the fasts of this 
case as contended for, ioasmuch as the 
proposition contemplates the pursuit of 
game and capturing it by death, According 
to the opinion expressed by Jord Chelma- 
ford sited above, which appears to us to 
be sound, the elephant was the property of 
the defendant and notof the Raja. 

Reliance has been placed upon the oase 
reported as Makath Unni Moyi v. Malabar 
Kahdapunni Nair (3), but upon a earefnl 
perusal of that case it appears to us 
that it has no application to tha fasts of 
this case. 

Therefore, it appeara to us that both 
upon the facts and upon the principle of 
law applicable to the case the learned 
Judge was right in the sonclusion at 
which he arrived; and .that he properly 
deoreed the defendant's appeal and dismissed 
the plaintiff’s suit. 

We dismiss this appeal with costs, 

. MuLLIOK, J.—I agree. 
Appeal dismissed. 

(3) 4 M. 268; 4 Ind, Jur, 566; 1 Ind. Deo, (N. s.) 1022, 
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MADRAS HIGH COURT, 
First Crvin Appesc No, 25 or 1912, 
February 14, 1918, 
Present:—~Sir John Wallis, Kt., Chief Justisa, 
and Mr. Justice Spencer. 

Vy. N. K. R. M. A. RAMANATHAN 
SHETTY —PLAINTIFE— APPELLANT 
versus 
S. V. K, LAKSHAMANAN OHETTY anp 
OTHERS— DEFENDANT3I— RESPONDENTS. 
“Cwil Procedure Code (Act V of 1908), s. 14 - 
Foreign judgment, suit on—Jurisdiction, conditions for 

giting—Presumption—Burden of proof. 

Under section 14, Civil Procedure Code, when the 
conditions necessary to give the Court jurisdiction 
to entertain a suit on foreign judgment are 
apparent on the record, the onus is on the defendant 
to prove want of jurisdiction and he must give 
evidence that none of the conditions which would 
give jurisdiction were present. [p. 203, col. 1.] 

In suits on foreign judgments it will be presumed 
that if the parties were not prèsont, they submitted 
to the judgment. [p, 203, col. 1.] 

Appeal against the dearee of the Subordi- 
nate Judge, Ramnadat Madura, in Original 
Suit No. 97 of 1911, 

FACTS appear from the judgment. 

Mr. A. Krishnaswamt Ayyar, for Messrs, K, 
Srinivasa Ayyangar and A, Venkatarayaliah, 
for the Appellant.—The suit being on a 
foreign judgment, the presumption is that 
it is valid and the burden of proving that 
the Penang judgment is not binding is 
on the defendant and he has not dis- 
charged that onus. 

Leake on Contracts, 5th Edition, page 84, 
Halsbury, Volume 6, paragraph 425, Henderson 
v. Henderson (1) and Robertson v. Struth (2), 
section 14, Civil Procedure Code, 1908, Bullen 
and Leake’s Precedents on Pleadings, 2nd 
Edition, page 167. 

Mr. O. 8. Venkatachariar, for the Rə- 
spondents.—There is no evidence in this 
case that Ist defendant submitted himself 
to the jurisdiction of the Penang Court. 
There is evidence in this case that lst 
defendant had never been to Penang. 
Where the evidence has been taken on 
both sides, the question is not material, 
In any event the sons of the Ist de- 
defendant cannot be made liable, 

JUDGMENT.—Thkis is an appeal from 
the judgment of the Subordinate Judge 
of Ramnad in a suit bronght by the 

{1) (1844) 6 Q. B. 288; 13 L, J. Q. B. 274; 8 Jur. 
756; 115 E. R. 111; 66 R. R, 384. 

(21 (18415 Q. B. 941; D. & M. 772; 8 Jur, 494; 
314 E. R. 1503; 64 R. R. 634, 
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plaintiff on a foreign judgment against 
the lst defendant and the father of the 
3rd defendant. ‘The learned Subordinate 
Judge in paragraph 6 of his juigment 
correctly stated what was vecessary to 
give a foreign Court jurisdiction, so as to 
enable its judgment to bə sued on here, 
Bat he overlooked sestion 14 of the Civil 
Prosedure Code when he held that the 
onus was on the plaiutiff to show that 
these conditions were satisfied and that 
the plaintiff had failed to discharge the 
onus. Sestion 14 says: “The Court shall 
presume upon the produstion of any 
document purporting to bea certified copy 
of a foreign judgment, that such judgment 
was pronounced by a Court of competent 
jurisdiction, unless the contrary appears 
on ‘the record; but sash presumption may be 
displaced by proving want of jurisdiction.” 
Therefore under this section, the onus was 
clearly upon the defendants to prove want of 
jurisdiction, 

Jurisdiction may arise in a variety of 
ways, as by residence or by submission 
and possibly in other ways which it is 
not necessary to enumerate. When the 
section says that the defendant must prove 
want of jurisdiction, prima facie, it seems 
to us that he must give evidence that 
none of these conditions whish would give 
jurisdistion were present, and that appears 
to be the law in England. In Bullen and 
Leake’s Precedents on Pleadings, 2nd Edition 
1868 at page 167, it is said “a de- 
claration”. (or in our languange a plaint), 
“upon the judgment” of a foreign Court 
need not state that the Court had jurisdistion 
overthe parties or the cause[ Robertson v. Struth 
(2)] every presumption being made in favour 
of a foreign judgment.” If every presump- 
tion is to be made in-favour of a foreign 
judgment, it will be presumed that, if the 
parties were not present, they submitted 
to the judgment. Therefore the result is 
that the learned Subordinate Judge‘threw 
the onus on the wrong side. The Ist 
defendant did not appear, and there is no 
question at all ebout his liability. The 
8rd defendant, who is the son of the 2nd 
defendant in the Penang snit went into 
the box and said that his father had 

| never been in Penang, but he did not 
say that the father had not submitted 
togithefjjurisdiction of the Penang Court. 
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He “did not, therefore, discharge the burden, 
and it is unnerezsary to refor to the evi- 
dence which Mr. Krishnaswami Ayyar for 
the appellant was anxious to put in as 
to what actually happened in the Penang 
Court, t : 

Tn the result, the appeal must be 
allowed and the suit decreed with sosts 
throughout—but save as regards the lst 
defendant -only—to the extent of the joint 
family property in the lands of the defendanta 
respectively. 

M. 0. P. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Orvm Revrsios Penrtios No. 1 or 1:17, 
May 8, 1918. 
Present:—Mr. Pratt, J. O. 
Lr DAN BURCHELU~Paririonzr 
h versus 
IVY WINIFRED BURCHELL arp OTHERS 
~ Raspor DENTS. 

Divorce Act (IV of 1869), s. 36--Alimony pendente 
lite, discretion of Court to yive. 

The rule of English Common Law that a husband 
is not bound to maintain his wifeif she has com. 
mitted adultery, does not extend to the case of a 
wife who avers that she has been forced to pro. 
stitution by her husband [p : 04, col. 3.] 

This rule of Common Law does not fetter the 
Court’s discretion to give alimony pendente lite if it 
thinks it just and reasonable to do so. [p. 204, col. J.] 

The practice of the English Courts in these 
matters is not applicable to India under section 11 
of the Divorce Act. [p, 204, col. 2.] 

Mr, Isardas Oodharam, for the Petitioner. 

Mr. Katehchand Asudomal, for Respondent 
No. 2. 

JUDGMENT.—This is a petition by the 
respondent for alimony pendente lite under 
section 36 of the Indian Divoree Act (IV of 
of 1869). 

Mr. Isardas for the applicant relies on 
the dicta in some English cases especially 
Whitmore y. Whitmore (1) and Dunn v., 
Dunn (2) that a wifes right for alimony 

(1) (1866: 1 P. 96; 35 L J Mat. 29; 13 L., T. 723, 

(2) (1888) 13 P, D. 91; 57 L. J. P, 58 59 L. T, 8385; 
36 W. R, 539, 
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eeases when her adultery has been proved or 
admitted. Č 

These dicta proseeded on the common 
law rule that a husband is not bound 
to maintain his wife after she has com- 
mitted adultery. But this rule does not 
extend to the case of a wife who avers 
that she has been forsed to prostitution 
by her husband, 

Again this rule of common law does 
not fetter the Court’s discretion to give 
alimony pendente lite ifit thinks just and 
reasonable to do so. In Dunn v. Dunn 
(2) the Court of Appeal said that the 
reasonable rule then appears to be that 
on the Jury finding the wife guilty of 
adultery her right to alimony ceases aub. 
ject to this that if the Judge thinks it 
reasonable to do so he may oontinue it. 
The Court ordered alimony pendente lite in 
spite of the verdict of adultery in the 
cases of Crampton v., Orampton & Armstrong 
(4) and D'Oyley v. D’Oyley (5). 

Further the practice of the English Courts 
in this matter is not applicable under sea- 
tion 11.. The Matrimonial Cases Act in 
England makes no express provision for 
alimony pendente lite, but there is an 
express provision in the Indian Act and 
the law must be deduced from section 36 
of that Aot. That section makes no excep- 
tion in the case of adultery and in the case 
of Thomas v. Thomas (6) the Caloutta High 
Court made an order for alimony pendente 
lite after decree nist had been made against 
the wife on the ground of adultery. 

Petitioner filed this suit against his wife 
and then left the jurisdiction of the Oourt. I 
do not say that he was to blame in doing 
so but the result is that the snit will be 
pending for a much longer time than 
would have been the case if he were here. 
His wife has no means of subsistence and 
- it seems to be reasonable and just that 
1 should make a provision for her mainten- 
ance while the suit is pending. 

The order will also operate for the 
husband’s protestion for it will prevent his 
wife pledging his credit during the suit, 

Alimony granted, 


(3) (1888) 20 Q. B. D. 354; 57 L. J, Q. B. 161; 68 
L. T. 707; 86 W. R. 296; 52 J. P, 246, 

(4) (1868) 32 L J. Mat. 142. 

(6) (1860) 29 L. J. Mat. 165; 4 Sw. & Tr. 226. 

3 38 O. 913; 12 Ind. Deo, (N. 8.) 606, 


See Wilson v. Glossop (8); 


MADRAS HIGH COURT. 
APPEAL aGaInst ORDER No. 368 or 1917, 
August 22, 1918. s3 
Present :—Mr, Justice Spencer and ' 
Mr. Justice Krishnan. ' 
V. SUBRAMANIA AYYAR—CovnTER- 
PermrionER—APPRLLANT 
: Versus 
MULLA VEETTIL ASSAN KOYA sy 
NEXT FIEND MULLA VERTTIL 
AMBENA UMMA—- PETITIONER— 
RESPONDENT. 


Muhammadan Law—Gift, essentials of—Delivery, 
when necessary —Minors, gift to, under protection of 
donor, unaccompanied by delivery, validity of—Pre- 
sumption—Burden of proof. 


Though delivery of seisin is necessary in the case 
of gifts by Muhammadans in order to complete the 
gift, yet where a father or grandfather is living 
with his minor son or grandson and makes a 
declaration of gift before any dispute arises, such 
a declaration would be sufficient to raise a presump- 
tion in favour of the latter that the former intend. 
ed to complete the transfer. But in order to rebut 
that presumption, or on the other side to strengthen 
it, other indicia of the transfer of possession may 
be looked to, such as the attornment of tenants to 
the donee, the mutation of namesin the Collector’s 
registers and the application of the profits of the 
property gifted, as such facts may show that the 


. alleged gift was or was not intended to operate 


as a transfer to the donee. [p. 205, col. 2; p. £06, 
col, 11 . 


In cases of gifts by a Muhammadan father or 
grandfather to his minor son or grandson, under the 
protection of the donor, if it be shown that the 
minor has the benefit of the produce of the lands 
that fact would indicate that transfer of ownership 
has been made. [p. 206, col. 1.] 


The fact that the father was alive and living in 
the same house with the grandfather when a gift 
was made by the latter to his minor grandson will 
not invalidate the gift. In sucha case acceptance 
could be made by the guardian of the minor donee. 
[p. 207, cols 1 & 2.] 

The burden of proof is notin the first instance on 
the minor orany one who seeks to support the gift 
to show that the income of the property was spent 
for the minor’s benefit. On the other hand, the 
person who seeks to invalidate the gift must show 
that, in spite of the gift, the donor continued to deal 
with a property as if it was his own. [p. 207, 
col, 2. 


Rahiman Biv. Mahomed Fatıma Bibi, 23 Ind. Oas. 
651; 15 M. L, T. 346, Alamanayakunigari Nabi Sab 
v. Murukuti Papiah, 29 Ind. Cas, 439; 29 M, L.J, 
738, distinguished. 


Appeal against the order of the District 
Court, South Malabar, dated the 24th 
September 1917, in Civil Miscellaneous 
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Petition No. 160 of 1917, in Original Suit 
No.,2 of 1913, 


FACTS appear from the judgment. 


Messrs. T. R. Ramachandra Atyar, O. VY. 
Ananthakrishna Aiyar and K. P, Bama- 
krishna Aiyar, for the Appellant.—Under 
Muhammadan Law a gift is valid only if 
certain essential requisites are complied 
with. Vids Ohaudhrt Mehdi Hasan v. Muham- 
mad Hasan (1) and Sadik Husain Khan 
v. Hashim Ali Khan (2). If any of ‘these 
requisites are not aomplied with the gift 
becomes invalid. One of these requisites 
is transfer of possession by the donor to 
the donee. The burden is on the person 
setting up the gift to show that this 

requisite is satisfied. Here the donee was & 
minor and he was living with his father 
and grandfather. The grandfather did no- 
thing to transfer possession excepting the exe- 
cution of this dosument, The father was the 
natural guardian. The father did not take 
possesssion on behalf of the minor. There 
is absolutely no evidence on behalf of the 
‘petitioner to show that any transfer of pos- 
session was effected. The grandfather died 
within 8 months of the gift. Any subsequent 
act of possession is not sufficient and will 
not, be evidence. No doubt the gift deed 
is registered. But this is insufficient; see 
Sadik Husain Khan v. Hashim Ali Khan (2); 
Ameer Ali’s Muhammadan Law, 4th Hdition, 
Volume I, page 112, Wilson’s Muhammadan 
Law, paragraph 3801, Vahazullah Sanib v, 
Boyapati Nagayya (8), Ismal vy. Ramji 
Sambhaji (4), Rahman Bi v. Fatima Bibi 
(5), Mahammad Sulfalla Sahib v. Wajthud- 
din Sahib (6) and Rahiman Bi y. Mahomed 
Fatima Bibé (7). 


(1) 28 A. 439; 10 O.W. N. 706:3 A. Z. J. 405;8 
Bom. L. R. 387; 4 0. L. J. 295;9 O. O. 106;-1 M. L. 
T. 106; 33 I. A.68 (P. 0.). 

(2) 86 Ind. Oas. 104; 38 A. 627; 31 M. L. J. 607; 19 
O. 0. 192; 18 Bom. L. R. 1087; 21 C. W. N. 130; 
(1916) 2 M. W. N. 577; 14 A. L. J. 1248; 21 M. L. T. 
40; 1 P. L. W. 157;4 O. L. J. 22; 25 0. L, J. 363; 6 L. 
W. 878; 10 Bur. L. T, 140 (P. C.). 

(8) 80 M. 519; 17 M. L.J. 562. 

(4) 28 B. 682; 1 Bom. L. R. 177; 12 Ind. Deo. (x. s.) 
456. 

(5) 31 Ind. Cas. 545 at pp. 647, 648; (1915) M. W. 
N. 430. 


(6) 81 Ind, Cas, 281; 2 L. W. 1018; (1915) M. W. 


N. 876, 
(7) 23 Ind, Qas, 661; 15 M, L. T. 346. 


Dr. 9. Swaminadhan and Mr. K, Kuttikrishna 
Menon, for the Respondent, contended that 
\ the gift being in favour of a minor, who 
was living with the grandfather, if must 
be presumed to be valid. The onus ison 
the other side to prove that the gift was 
invalid. See Alamanayatunigart Nabi Sab 
y. Murukuti Papiah (8) and Wilson’s Muham. 
madan Law, paragraph 303. The partiesare’ 
Moplas and wera all living together. Athan 
was the eldest member. The property 
is Kanom property and the parties were 
in actual possession, So no transfer of pos- 
session is - necessary. The appellant has 
not let in any evidence that no possession 
was taken. It is clear that the document 
recites that the other deeds of title were 
handed over to the minor.’ So the pre- 
sumption is strong in this case, 


JUDGMENT, 

Spencer, J.—This isa case of a gift of 
property by a Muhammadan grandfather in 
favour of his grandson, Two cases of gifts 
by Muhammadan grandparents in favour 
of their grandsons have come before this 
Court in recent years. They are reported 
‘Fakir Nynar Muhamed Rowther v, Kandasawmt 
Kulathu Vandan (9) and Alamanayakunigart 
Nabi Sab v. Murukuit Papiah (8). The 
latter was a case similar to the present 
of a gift made to a grandson during the 
lifetime of his “father at a time when all 
the three lived together in the same house, 
One of these oases had the advantage of 
being heard by Abdur Rahim, J., and the 
other had the advantage of being heard 
by Tyabji, J. The whole question of gifts 
to minor sons has again been elaborately 
and learnedly discussed by Tyabji, J,, in 
Rahman Bi v. Fatima Bibi (5). From 
these rulings and from. what the text 
books say on the subject it appears to be 
sound law that although delivery of seisin 
is necessary in the case of gifts by 
Muhammadans in order to complete the gift, 
yet where a father or grandfather is living 
with his minor son or grandson and makes 
a declararation of gift before any dispute 
arises, such a declaration would be suffi- 
cient to raise a presumption in favour of 
the latter that the former intended to 
complete the transfer. But in order to 


(8) 29 Ind. Cas. 439; 29 M. L. J, 788 at p. 748, 
(9) 14 Ind. Oas, 993; 35 M, 120. 
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rebut -that presumption, or on the other 
side to strengthen it, other indicia of the 
transfer of possession may be looked to 
such as“ the attornment of tenants to the 
#donee, the mutation of names in the -Col- 


< lestor’s registers and the application of the 


‘profits of the property gifted, as such facts 
may: show that the alleged gift was or 


- was not intended to operate as a transfer 


to the donee. Itis also stated in Alamanaya- 
kunigari Nabi Sab v. Murukuti Papiah (8), 
that a-gift to a minor will not fail merely 
takes charge of 
the subject of the gift on his behalf is 
“not his father, and, at page’ 7414, where a 
grandfather, father and son, all live together 
in--one house, it will not materially affest 
-a ‘gift of lands whieh inmate of the house 


. ig in actual care of the minor, but if it 
- be shown that tho minor has the benefit 


of the produce: of the lands that fast would 


indicate that a transfer of ownership has, 


been made. Now, inthe present case the 
gift deed, Exhibit A, contains a declaration 
that henceforth the donee should have pos- 
session and hold the property by himself 
or through others, pay the Government 
_vevenue, and the Purapad due to the 
to the Jenmis and take 


necessary, recover the properties in the 
possession of the tenants with the rent or 
cause them to attorn to him and so enjoy the 
properties for ever. 

There is a further statement that the 
documents of title were therewith given 
to the donee, 
this gift deed und-r the heading of pos- 
‘ session the donee’s name appears ags the 
present possessor and the donor’s as the 
previous possessor of the lands gifted. 
“ The Distriot Judge in his order observes 
that the 2nd and 3rd witnesses for the 
petitioner gave evidence that the grandson’s 
parents acknowledged the gift in his favour. 
No such statement appears ið their evi- 
dence, so far as we are able to see, and 
the respondents’ Pleader has been unable 
to refer us to any such statement. It is, 
however, in evidence that the revenue was 
paid on bebalf of the minor and that he 
was enjoying the property. As this refers 
to a state of things which existed after the 
grandfather, Athan, died, it does not assist us 

*Page of 29' M, L, J. - Hd. 





In the sshedule attached to ` 


in the determination of the question whether 
there was a transfer of possession during 
Achau’s lifetime. But on the other side 
the counter-petitioner adduced no evidence 
to show that Athan continued to enjoy the 
property even after he had gifted it away, 
and, therefore, the legal presumption re- 
mains that the minor, who was living with 
his grandfather, enjoyed the benefit not 
only of the house but of the produce of 
the lands also. The District Judge was, 
therefore, righi in finding on the evidence 
before him that the gift was a complete 
and valid one and that the properties now 
sought to be proceeded against in exe- 
cution were not liable to be attached for 
Athan’s debts. The oivil miscellaneous 
appeal must be dismissed with costs. 

Keisnynan, J.— The only ‘point argued by 
the appellant’s Vakil in this oase is that 
the gift evidenced by Exhibit A, is invalid 
under the Muhammadan Law ga it was 
not completed by the delivery of possession 
of the properties included in it, by the 
donor Athan to the donee Assan Koya or 
to his legal guardian, his father Pokku, 
he being a minor. The District Judge re- 
jected this contention and upheld the 
gift and after careful consideration, I am 
inclined to think that his judgment is right. 

No doubt the ordinary rule of Muham- 
madan Law is thata gift is not valid till | 
it is completed by the delivery of the 
property given so far as it is capable of 
such delivery. This rule is stated by Sir 
R. K. Wilson in his book on Muhammadan 
Law, paragraph 301 as well as by Mr. 
Ameer Ali in his book 4th Edition; 
Volume I, page 112, it is also stated in 
Baillie’s Digest, page 526, and it has been 
resognised by tha Courts, See Chaudhri ehdi, 
Hasan v. Muhammad Hasan ‘1), Vahazullah 
Sahib v. Boyapati Nagayya (3) and Ismal ~ 
v. Rami Sambhajit (4) The Privy Council 
recently held that the registration of the 
deed of gift is not a proper substitute 
for the delivery of possession. See Sadik 
Husain Khan v., Hashim Ali Khan (2). 

There is, however, a well-resognised excep- 
tion to the above rule. itis stated by Sir 
R. Ke Wilson in paragraph 303 of his book 
in the following words:— 

“No transfer is necessary in the case of 
a gift bya futher to his infant son, the 
declaration of gift being aonsidered to 
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change the possession by the father on his 
own account into possession as guardian on 
his. son’s account, and the law is the same 
in every other case where the donee is a 
minor in lawful custody of the donor.” 

Though the giftin the present case was 
by the grandfather to the minor when his 
father was alive, it is found, and the fnd- 
ing has not been disputed by the appellant’s 
Vakil, that at the time of the gift the 
minor -was living with his grandfather 
under his care and in his custody. The 
parties are Moplas of South Malabar and 
as is usual among them, Athau and several 
of hia sons and their wives and shildren 
were all living together in the same house 
as one family. lt was a matter of difer- 
ence of opinion at one time between the 
early Muhammadan lawyers whether, when 
the child was in the charge of the grand- 
father, the brother, the. mother - or the 
uncle, a gift made to it by one of them 
or by a stranger could be validly taken 
possession of for him by the person in 
charge of the child when the father was 
present and capable of taking, and whether 
such acceptance was enough to validate 
the gift. It seems to be now settled that 
such acceptance is sufficient and the gift 
ia good in law. This question is discussed 
at some length by Mr. Ameer Ali in his 
book Volume I, pages 124 to 130. In 
Baullie’s Digest also it is stated in the 
Chapter on gifts that, “besides the father 
and the grandfather, the brother, the 
paternal uncle, the mother and other re- 
Tatives have all, on a favourable construc- 
tion, the power to take possession of a gift 
for- minor when he is in their family.” 
That being so where such a person makes 
a gift to a minor it follows that no ex- 
press acceptance or transfer of possession 
is needed to complete the gift. The de- 
claration of his intention to hold the pro- 
perty on behalf of the minor makes his 
possession thereafter the possession of the 
minor. The fact that the father of the 
minor is alive and present when such a 
gift is made does not affect its validity. 

In a similar case of a gift by a grand- 
father to a minor grandson living with him 
in the same house, his father being alive, it 
was held by this Court that the absence 
of proof of delivery of possession of the 
subject of the gift to the minor's father 


was not fatal to the validity of the gift. 
See dlamanayakunigart Nabi Sab vy, Murukute 
Papiah (3). 


I must, therefore, hold that the want 
of evidence of an actual delivery of posses- 
sion of the properties by Athan to any one 
on behalf of the minor Assan Koya does not 
invalidate the gift to him, 


The subject matter of the gift in the 
present case was the Kanom right under 
Exhibit C that Athan had over the pro- 
perties and not the properties themselves, 
The recitals in Exhibit A show that 
Athan purported to transfer possession of 
the properties and hand over the docu- 
ments, (apparently the Kanom deed and the 
leases from tenants in possession) to Assan 
Koya; it is a fair inference from this that 
if he continued in possession, such posses- 


sion was held by him on bebalf of the’ 


minor. Mr. Justice Tyabji has held in the 
case already cited, Alamanayaunigari Nabi 
Sab v. Murukuté Papiah (£) that “the real 
question in these cases ia whether after the 
gift the donee was given the benefit of 
the subject of the gift or whether its pro- 
duce continued to be taken and dealt with 
by the donor and applied to his own 
benefit just as he had done before making 
the gift.” The question atill remaina whe- 
ther tbe gift is to be held valid or 
invalid when there is no slear evidence on 
either side. There is, 1 think, a presump- 
tion in a case like the present where the 
minor is being fed and- clothed and taken 
care of by the donor that the donor holds 
possession and collects the income on the 
minor’s behalf; in fact it seems precisely 
on such a presumption that the actual 
transfer of possession necessary in ordinary 
cases of gift is dispensed with in the 
case of euch minors under the Muhammadan 
Law. It is, therefore, clear that the burden 
of proof in this case is not in the first 
instance on the minor or on any one who 
seeks to support the gift to show that 
the income of the property was spent for 
the minor’s benefit. On the other hand, 
the person who seeks to invalidate the 
gift must show that in spite of the gift 
the donor continued to deal with the pro- 
perty as if it was his own. This question 
did notexactly arise in Alamanayaunigari 
Nabi Sab v., Murukuti Papiah (8) as 
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the finding submitted’ by the District Judge 


on which the gift was declared invalid was 
“tbat, the produce, of the land was not 
applied to the use of the donee but, on 
be applied in 
the same way as it was before the alleged 
gift.” In the case of Rahiman Bi v, Mahomed 
Fatima Bibi (7) the deed. of gift itself 
showed that the donor (who was the father 
of the donee) purported to reserve in his 
own favour what in effect was a life- 
interest; it was on this ground that it was 
distinguished by one of the learned Judges 
who desided it, in his latter judgment in 
Alamanayakunigart Nabi Sab v. Murukuti 
Paptah (8), it is thus clearly distinguish- 
able from the present oase. There is no 
reliable evidence on the attaching oreditor’s 
side in this oase to prove any act or son- 
duct on Athan’s part inconsistent with the 
presumption that he held possession of 
the properties on the minor’s behalf, after 
his gifs to him. Athan died about 3 
months after the execution of Hxhibit A 
though Exhibit A provided that the donee 
should pay the Government revenue on 
‘the lands and the rent or Purapad to the 
Jenmi, Athan made no payments either for 
himself or for the minor as he died before 
and when they did fall 


the minor’s mother paid if on his behalf, 
She has ever since continued to make the 
payments as they became due from time 
to time. Athan’s heirs apparently never 
objected to this ‘course. The Jenmi has 
recognised Assan Koya as the Kanomdar 
under Exhibit © and the tenants in pos- 
session of some of the lands included in 
the Kanom Exhibit C have attorned to 
him though no doubt all this was done 
after Athan’s death. But no inference 
adverse to the validity of the gift can be 
drawn from the fact that these things 
were not done in Athan’s lifetime as he 
lived only for a short time after the gift. 
What evidence there is in the case is 
thus in favour of the validity of the gift 
than against it. The gift was not disputed 
till Athan’s creditor, the appellant before 
us, attached the properties in execution 
proceedings from which this appeal arises, 
In these circumstances it seems to me that 
there is no ground made out here for 
invalidating the gift, 
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perties gifted was required to validate-the `. 


gift the burden of proof would baye been 
as argued by the appellant’s Vakilon the 
donee to prove that it was completed by 
delivery of possession by the donor during 
his lifetime. See Ohaudhri Mehdi Hasan ve 
Muhammad Hasan (1). Butin the present 
case, as I have already held, the burden 
is on the appellant and not on him. 


As the only- point raised before us against 
the validity of Exhibit A fails, this appeal 
must be dismissed with costs. 


M., O. P. 


Appeal dismissed. 


PATNA HIGH COURT, 

Civiu Revision No. 87 or 1918. 
October 29, 1918. 
Prasent:—Mr. Juatise Roe and Mr, Justice 
Coutts. 

UGRAH SINGH—APPELLANT 


versus 
MOTIHARI Co,, Lo, —ReSPONDENT, 

Provincial Small Causes Courts Act (1X of 1887), s. 
82 (2)—Jurisdiclion - Small Cause Court suit instituted 
in a Court not vested with powers of a Small Cause 
Court, trial of-—Procedure. A 

Section 82 (21 of the Provincial Small Causes 
Courts Act is imperative. Therefore, if a suit 
cognizable by a Small Cause Court is instituted in 
the Court of a Munsif who at the time of its 
institution was not vested with the powers of a 
Small Cause Court, it should be tried as a regular | 
suit and not as a Small Cause Court suit even ifafter 
its institution the Munsif is replaced by another 
who is invested with the powers of a Small Cause 
Court. [p. 209, col. 2.] 

Uma Charan Sen Gupta v. Chinta Roy, 86 Ind, Oas, 
881, Mahima Chandra Sirdar v. Kali Mandol, 12 0, 
W. N. 167 and Hari Kamayya v, Hari Venkayya, 26 M. 
212 (F. B.), relied upon. 


Civil revision from an order of the District 
Judge, Muzafferpur, dated the 2nd February 
1918. A 


Messrs, Rajendra Prasad and Shambhu 
Saran, for the Appellant. i 





eo INDIAN 
". “5p UGRAH SINGH V. MOTISARL-CO., LTD. 
` ME. -Siva Narain Bose, for the Respond- 


Ant < . 
`. JUDGMENT.—The Motihari Indigo Oon- 
‘gern instituted, on the 2nd July 1917, 52 
_ Suits against various terants for breach of 
agreement to grow indigo on three kathas 
in every bigha for a term of 20 years. 
These suits were cognizable by a Small 
Cause Court, but onthe date on 
they were instituted Mr. Shamsuddin as 
Munsif of Motihari was not vested with 
the powers of a Small Cause Court. When 
Mr. Shamsuddin was transferred Maulvi 
“Amir Hamza became Munsif of Motihari, 
and this officer bad Small Cause Court 
powers upto Rs. 100. On the 28th January 
‘Moulvi Amir Hamza held that in view of 
section 32, clause (2), of the Provincial 
Small Causes Courts Ast the suits must be 
tried as money suits, and by àn- order 
dated the 18th February 1918, he trans- 
ferred them to the file of the Additional 
Munsif. On the 23rd February 1918, the 
plaintiff applied to the District Judge of 
Muzafferpur to transfer under sestion 24 
of the Code of Civil Procedure these 52 
. Suits from the Court of the Additional 
Second Munsif to that of the Munsif Maulvi 
Amir Hamza and treat them as money suits. 
The learned Judge on this petition made 
an order that the suits be transferred to 
the Court of the Munsif of Motihari to be 


treated as Small Cause Court suits, These 
orders were passed upon one petition 
only, and with that petition the order 


passed by the learned Munsif in Suit No, 
_ 1052 only was filed. We understand that 
in accordance with- this order in Suit No. 
4052 the whole of the 52 sunits have been 
transferred to the file of Maulyi Amir 
Hamza, and that it is his intention to try 
them all as Small Cause Court suits. 
‘We are asked, therefore, to set aside these 
orders of transfer, on the ground that the 
Jearned Judge was incompetent to make 
them, and secondly to direst that the 
suits ba tried as money suits and not 
as Small Cause Court suits, on the ground 
‘that section 32, clause (2), of the Provin- 
oial Small Causes Courts Act is a bar to 
their trial as Small- Cause Court suits. 
For the opposite party it is urged that the 
case is -indistinguishable from Uma Charan 
Sen Gupta v, Ohinta Roy (1), For the appli- 


(1) 86 Ind. Cas. 881, 
14 


tance? 


which. 
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cants our attention is drawn to the decision 
in Mahima Ohandra Sirdar v. Kali Mandol 
(2) and to the Full Bench decision of the ` 
Madras High Court in Hari Kamayya v. 
Hari Venkayya (3). We are not prepared 
to say that this oase is distinguishable from 
Uma Charan Sen Guptav. Chinta Roy (1), 
but at least we may point out that the 
question of the effect of section 32 was 
not considered ty the learned Judge who 
decided that case, In our view the-section 
is imperative. Tbere was no Small Cause 
Court existent on the date on which these 
cases were filed and, therefore, the procedure 
tobe adopted with regard to them is the 
procedure of the Code of Civil Procedure, 
and notof the Provincial Small Causes 
Courts Act. In this view we are supported 
by the decisions quoted on behalf of the 
applicants. We have no hesitation in accept- 
ing the principle upon which these two 
gases were desided, We see no reason to 
interfere with the order transferring the 
case to the file of Maulvi Amir Hamza. The 
eases wera not Small Cause Oourt oases 
and whatever may be the Judge’s power 
with regard to Small Cause Court suits, 
he certainly has power to transfer ‘a case 
from one Munsif to another. The result, 
therefore, will be that this application” is 
allowed in part. The Case No. 1052 will 
be tried by Maulvi Amir Hamza under 
the Code of Civil Prosedure and not under 
the Small Causes Courts Aot. The order 
transferring the remaining 51 cases made 
by the learned Judge was entirely incom- 
petent, for there was no properly stamped 
application before him for the transfer of 
these 5L cases. Wo, therefore, set aside 
that order also and direst that all the 52 
gases be tried in the same manner as Case 
No. 1052. 


Order set aside. 


(2} 12 0. W. N. 167. 
(3) 26 M. 212 (F. B.). 
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. ca: OFFICIAL ASSIGNEE OF MADRAS V. OFFICIAL ASSIGNEE OF RANGOON, a = 
MADRAS HIGH COURT. Section 51 of the Presideney owns Insolvency 
ORIGINAL SIDE APPKALB Nos, 27 , 29 ann 89 or Act, by whick the insolvency is to relate back to the 
° 1918 date of the commission of the first act of insolvency, 
e A A ki is a provision intended to enable the Official Assignee 
i ugust 27, 191 8. a ~ to recover property and has not the effeot of divesting 
~ + Present:—Sir John Wallis, Kr., Ohie property which has been duly vested in an Official 
Justice, and Mr. Justice Seshagiri Aiyar. se in senon TT law under a prior 
-In O. S, A No, 27 or 1918 MAC laa Da, pui rreo: m 
y À The section is not intended to give priority to an 
Tas OFFICIAL ASSIGN#E or MADRAS adjudication by one Court over the adjudication of 
J y 
AND ANOTHER—APPELLANTS another Court by eae to the ‘act of insolvency 
.- VETEUS g ‘adjudicated upon. [p. 214, col. 2.3 
g Learoyd, Ex parte, Foulds, In re, (1879) 10 Oh. D, 8; 
Bere ASSIGNEE or 48 L, J. Bk. 17; 89 L. T. 525; 27 W, R. 277, Pollitt, 
» BY HIT AGENT In re, Minor, Ez parte, (1898) 1 Q. B. 466; 62 L. J. Q. 
SUBRAMANIA AYYAR AND ANOTHER— B. 236; 4 R. 258; 68 L, T. 366; 41 W. R. 276; 10 
RESPONDENTS. Morrell 35 and Hirth, In re, Trustee, Ha parte, 
(1899) 1 Q. B. 612; 68 L. J. Q. B. 287; 47 W.R. 243; 
In 0.8. A. No. 29 or 1918 80 L. T. 63; 15 T. L. R. 1538,6 Manson 10, dis- 
| Tus OFFICIAL ASSIGNEE or MADRAS tinguished. 
— APPELLANT : 
öorsus Appeals from the judgment and order 


Tus OFFICIAL ASSIGNEE or RANGOON of Mr. Justice Bakewell, in Insolvency 


=e Petition No. 83 of 1917, on the’ file of the 
In 0.8. eee 1918 High Court in ita Insolvency Jurisdiction, 
Tas OFFIOLAL ala or RANGOON FACTS appear from the judgment. 
—APPELL : 
beg Mr. D. Chamier (with him Mr. G. Krishna- 
Tun OFFICIAL ASSIGNEE or MADRAS Swami Aiyar), for the Appéllants.—The 
AND ANCTAER—RaESPoNDENTS. earlier adjudication was that of the Madras 


Presidency Towns Insolvency Act (III of 1909), ss. High Court, though the acts of insolyenoy 
17, 22, 61—Insolvency, adjudication of, and vesting in Madras were later than those committed 


order in two diferent jurisdictions~ Assignees i i 
position and rights of— Priority, how pais a iD Rangoon, The properties had become 


Rival jurisdictions, proceedings in—Administration— vested in the Offcial Assignee of Madras 
Convenience of creditors, before the date of the Rangoon order. So 


On a creditor’s petition in insolvency, a firm known the subsequent adjudication in Rangoon 
as T. A. R. A. B. M. firm was bythe Madras High had nothing to operate upon, The insole 
Saut agjudioaced insolvent oe aw LIL tor vents’ property could not vest in the Official 
acts com Ə Aaro: . jbhiof O i . : 5 
at Rangoon also adjudivated them as Panolan on Assignee of Rangoon till the Madras me 
loth may 19.7 for aots of insolvency committed in S0lvenoy was annulled under section 22 of 
February :917 in tangoon, On motion by the Utticial Act III of 180%, The terms of section 17 
Assignee of Rangoon, Bakewell, J, stayed the pro- are directory and on a bankruptey order 


ceedings of the Ofticial Assignee of madras, ‘ithe : i i i 
latter appealed against the order challenging the stay properties vest in the Offisial Assignee, and 


‘and the Official Assignee of Rangoon uppealed pray- there is no provision in the Act for divest- 

ing that the proceedings of the Madras uincial ing the properties so vested. 
er ike A kapan be annulled: howe - . The Madras order should not be annulled 

eld, 1) that the question of the priority of claims + 

of the Official Assigneer of Madras and Rangoon Gee on of or ae Aspe The 
should be determined by priority in the dates of the cial Assignee of Rangoon had no power, 
a zlo > vesting orders; [p 214, col. 1.) when the properties were already vested in 
s (2) that, as the whole property of the insolvents the Madras Assignee, to enter into a econ- 
i had vested in the Official Assignee of Madras by tpaot’for the sale of the Coimbatore pro- 
7 virtue ot the adjudication by the madras High Uourt, 5 holesal Th iderati f 
the subsequent adjudication in nangoon haa nothing perties wholesale, 6. eee oe. KON 


~“ * to operate upon and the properties could not yest in the sale is a gross under-value. If the 
the Utticial assignee a Hangoon till the badras properties are administered by the Madras 
> adjudication was annulled under section Z4 of Act i 1 t 
w Ulof lyuy; Lp. ziz, col ž, p. 2.4, col 1.) A E E will a sold Pi Hs ag 
i (š) that, as» Rangoon was the principal place of ĉOVantage, CrO: WOTO MAT EOT OMOTE Or ene 
» business of the insoivents, the adjudication in Madras purchase of the properties. 
KN should be annulled- inthe interests of the general Par, 7 i 
3 body of creditors and the properties, should be The Hon'ble Mr, S, Srinivasa Atyangar, 
A administered in Rangoon. [p, 213, col 1.] Advocate- General (with him Messrs, K, Srini» 
se 5 A 
= 4 
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vasa Atyangar, S. Aravamudu Aiyangar, T. R. 


Ragavendra Row and L. N. Veeraraghuva 
Atyar), for the Respondents.—Priority 
as to..the titles of the competing 


Assignees -should be determined by the pro- 
visions of section 51 of the Presidency 
Towns Insolvency Act. Under that sestion 
the insolvency relates bask to the som- 
mission of the first act. The acts of in- 
solvency committed in Rangoon were earlier 
than those committed in Madras. The 
property, therefore, rightly vested in the 
Official Assignee of Rangoon. 


Any way, it would be for the advantage 
of the general body of creditors that the 
properties should be administered in Rangoon. 
The jinsolvents, who are Nattukattai 
Chetties, had their principal place of busi- 
ness in Rangoon and did very little busi- 
ness in Madras, The major body of creditors 
were in Rangoon and the Official Assignee 
of Rangoon, with their help and co-operation, 
-was able to realise more assets than the 
Madras Assignee was able to realise. As 
regards the under-sale of the Coimbatore 
estate, that is a matter for consideration 
by the Chief Court at Rangoon after annul- 
ment of the Madras order. ‘ 


Mr. Ohamier, in reply.—Section 51 of 
Act IIT of 1909 does not nullify the pro- 
visions of sestion 17, which states that the 
vesting depends on priority of adjudication. 
The ‘relating back’. is only intended for the 
convenience of the Official Assignee to 
realise the insolvent’s assets and has not 
the effect of divesting property which has 
been daly vested in him. 


JUDGMENT. 


Wars, O, J.—These are cross-appeals 
from an order of Bakewell, J., in Insolvency 
by which, acting under seation 22 of the 
Presidensy Towns Insolvency Act, he stayed 
the proceedings of the Official Assignee of 
Madras in [Insolvency Petition No. 83 of 1917. 
In Original Side Appeal No. 27 the 
Official Assignee of Madras challenges the 
order of stay and Original Side Appeal 
No. 29 is an appeal to the same effect 
by one of the creditors, while in Original 
Side Appeal No. 39 the Official Assignee 
of Rangoon asks that the Madras 
Insolyensy should not mg¢rely be! stayed 
put danulled. No guebtion was raised 


© 


before the learned Judge as to the 
petition for annulment having been 
presented by the Official Assignee of 


Rangoon instead of by one of the creditors 
and it is unnecessary for us to consider 
the question, as to which we deside no- 
thing. On 17th April 1917 two of the 
creditors of the firm of T, S., R, S. R, M. 
Ramanathan Chetty presented a petition 
for the adjudication of the firm to this 
Court, alleging that the firm consisted of 
Ramanathan Chetty and his son Annamalai 
Chetty and setting ont various acts of in- 
solvency. This was supported by an 
affidavit in nearly the same terms by 
Adaikappa Chetty, the agent of the petition- 
ing creditors, and on the 23rd of April an 
order of adjudication was made. The 
order, which was drawn up by filling in 
a printed form, recites that the insolventa 
had committed acts of insolyonoy mentioned 
in the petition and does not specify the 
presise acts of insolvency on which the 
order was made. This form may have been 
sufficient under the scheme of the old 
Act, in which the insolvency related back 
to the date of the petition, but, to enable 
due effect to be given to the provisions 
of the present Ast, the acts of insolvency 
which are found to have been proved 
should be shown specifically in the order, 
and not be left to be gathered from a 
perusal of the affidavit. Another defect of 
the practice which has some .to light is 
that the order on the creditor’s petition 
was not notified forthwith, as it should 
have been, in the Fort Saint George 
Gazatte. On the 10th of May 1917 the 
T. A, R.A. R. M. frm was again ade 
judioated by the Chief Court of Lower 
Burma in respect of acts of insolvency found 
to have been committed in or about the 
month of February, The affidavit in sup- 
port of the Madras petition, on which this 
Court asted, did not allege with sufficient 
certainty any acts of insolyency prior to 
the month of March; and, therefore, the 
acts of insolyency upon which the firm 
was adjudicated in Madras must be taken 
to have been later in time than the acts 
on whieh the adjudication was made in 
Rangoon, thoagh the date of the adjudica- 
tion in Rangoon was subsequent to the 
adjudication in Madras, Néw in these 
oirsumstanobs it is contended for the Madras 
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creditors and the Madras Official Assignee 
that the property of the insolyents where- 
ever situated in British India having 
_ Vested in the Officiel Assignee of 
Madras, subsequent adjudication in Rangoon 
had nothing to operate upon, and that the 
property cfthe insolyents has never vested 
in the Official Assignee of Rangoon and 
cannot vest in him until the Madras in- 
solyency is annulled under section 22. In 
my opinion the whole property of the in- 
solyents having vested in the Oficial 
Assignee of Madras by virtue of the adjudi- 
cation here, there was nothing to vest under 
the subsequent adjudication in Rangoon. If 


. was based on acts 


authority be wanted for what appears to me” 


to be an obvious proposition, it is to be found 
in the series of cases both at law and equity 
referred to in Morgan v. Knight (1), in 
which a later commission of bankruptey 
had been held to be a nullity so long as 
the earlier commission was outstanding. 
In delivering the judgment of the Court 
of Common Pleas overruling these decisions, 
Erle, C. J., observed that they rested on 
two propositions, one, that an ancertificated 
bankrupt could have no property, and the 
other, that, if there is no property, a 
commission is void, by reason of tho fact 
that there cannot he any effects administered 
under it. He then pointed out that it 
was not essential to the validity of a bank- 
ruptoy that the bankrupt should be possess- 
ed of property, and, secondly, thatin cer- 
tain circumstances an uncertificated bank- 
rupt might acquire property. It was not 
questioned in this case, or in any of the 
later cases in England that have followed 
it, that the later adjudication could not 
operate on the property which had onse 
belonged tothe bankrupt but had vested 
in the Assignee under the earlier adjndica- 
tion. This was also regarded as beyond 
question by Strachey, J., and an appeal 
from his judgment by Farran, C. J., in 
Re Aranvayal Sabhapathy Mcodliar (2), 
There are no doubt some observations of 
Henderson, J, in William Watson, In the 
matter of (3) as to the Official Assignee 
having some sort of title to assets which, 
under. an earlier bankruptoy in England, 
had vested in the English trustee, but they 

(1) (1864) 15 C. B. (x. s.) 669; 33 L. J.C.P. 168; 9 
L. T. 803; 12 W. R. 428; 143 E. R. 947; 137 R. R. 708, 


(2) 21 B. 297; 11 Ind, Deo, (N. 8.) 201} 
(8) 310. 761; 8 C. W, N. 653, 


appear to have been made obiter, and Morgan 
v. Knight (1), on which the later English 
cases proceed, was not sited to this Court. 
It is said, however, that, assuming this 
to be so, the property vested in the, 
Official Assignee of Ravgoon by virtue of 
the fact that the adjudication in Rangoon 
of insolvency earlier 
in date than those on which the order was 
made in Madras, Nonetheless, when the 
adjudication was made in Rangoon all the 
property of the insolyents had already vested 
in the Offcial Assignee of Madras and there 
was nothing on which the Rangoon adjndica- 
tion could operate. `The provision in sec- 
tion 17 thaton the making of an order: 
of adjudication the property shall vest in 
the Official Assignee is express, and there 
is no provision in the Act divesting the 
property so vested in that Offoial Assignee 
and transferring it to another Official 
Assignee undera later adjudication. Section 
51, no doubt, provides that the insolvensy is 


to date back and to be deemed to commence 


at the date of thefirat of the acts of insol- 
vənoy proved to have been committed with- - 
in three months of the date of the presenta- 
tion ofthe insolvency petiticn, but this 
is a provision intended to enable the 
Official Assignee to recover property in the 
hands of third parties, and has not the 
effect of divesting property which has 
been duly Vested in an Official Assignee 
in accordance with law under a prior ad- 
judication, The point, moreover, has been 
expressly decided by the Hause of Lords 
in Geddes v. Mowate (4), a case of 
competition between an earlier E&ootch 
sequestration and a later English bankruptey, 
The English Banhruptey, which was before 
the Statute of 6 Geo. IV, was governed by 
the Statute of Elizabeth and the subse- 
quent Acts, under which the doctrine of 
relation back was applied without the 
restrictions which have been imposed upon 
the doctrine in modern Statutes, It was 
there held by the Honse of Lords that the_ 
Scotch sequestration, which under the 
Sequestration Act operated on the bank- 
rupt’s estate in England and took effect from 
the date ofthe presentation of the petition 
on the 26th of Jannary, was not super- 
seded or annulled by an English Commission 


of Bankruptey granted in the month of 
(4) (1824) 1 Glyn &J. 414. 
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Marsh by relation back to the ast of bank- 
ruptey on which it was founded, which was 
eommitted on the 4th of January. As 
observed by Mr. Dicey siting this case, priority 
depends on the date of the assignment, 
and not on the date of the commission of 


the act of bankruptey (Conflict of Laws, Note. 


to Rule 113). In British India we have 
not only four insolvency jurisdictions under 
the Presidency ‘Towns Insolvency Act, but 
also the very numerous jurisdictions under 
the Provincial Insolvensy Act, so that cases 
like the present may not infrequently 
arise. In all such cases it should, we 

` think, be recognised that the vesting 
depends on priority of adjudication, and that 
steps should at once ke taken to annul the 
prior adjudication where it is convenient 
that the estate should be administered by 
another jarisdiction. Great confusicn might 
ensue if competing Assignees or Receivers 
were to have concurrent authority to 
realise theinsolvent’s estate independently 
of one another, instead of the insolvency 
being in one jurisdiction only at a time 
and the other jurisdistion being required 
to act in aid of it, if necessary. 

Tt follows that the estate of the insolyants 
is now vested in the Official Assignee of 
“Madras and not inthe Official Assignee of 
Rangoon. The question then arises whe- 
ther we should annul the Madras Insol- 
vensy and leave the estate to be adminis- 
tered in Rangoon. Bakewell, d., was of 
opinion that, in the interests of the credi- 
tors, the estate should be administered in 
Rangoon, and unless we are prepared to 
differ from him as to this, we think we are 
bound to give effect to this view by annul- 
ling the insolvency in Madras and allowiog 
the title of the Rangoon Offisial Assignes 
to operate on the assets. The insolvənts 
are Nattukotteai Chetties, who, acsording 
to their custom, have their permanent home 
in the southern districts of this Presidensy, 
where their families reside, and carry on 
business in India, Burma and the Near Hast. 
The insolvents esarried on business in this 
way both in Madras and Rangoon, but thera 
ean be no donbs that Rangoon was 
their principal place of business, and that 
latterly little or no business was done in 
Madras. While in Madras for nearly a 
year after the adjudication no assistance 
was given to the Oficial Avsignee to enable 


him to get in the assets, the Official Assignea 
of Rangoon, who did rot some to know 
of the prior Madras Insolveney until the 
middle of December 1917, was enabled 
with the assistance of the loeal creditors to 
make considerable progresa with the wind- 
ing upof the estate. Properties whioh had 
been mortgaged by the insolyents were sold, 
and the surpluses recovered for the general 
body of creditors, and various suits were 
instituted against the debtors of the estate, 
The chief ground on which we have been 
asked not to annul the Madras Insolvency 
but to allow it to proceed is, that with 
knowledge of the prior inso)vency in Madras, 
the Official Assignee of Rangoon entered 
into a contractin April of this year to sell 
valuable properties of the insolyents in 
the Coimbatore District of this Presidency 
in one lot for five laos of rupees. It 
is alleged, and has heen strongly pressed, 
that this sale was at a serious under- 
value, and that, if the property had been 
sold in lots, very much higher prices 
would have been realised, and connter- 
offers to purchase in one lot at an advance 
of halfa las were placed before the Court. 
As regards the astion- of the Official 
Assignee of Rangoon in proceeding to 
enter into the contract of sale, it cannot be 
said, having regard to the observations in 
William Watson, In the matter of (8), that 
the law was clear, Hven before Bakewell, 
J., the point as to the absence of authority 
does not appear to have been very strongly 
pressed asthe learned Judge does not 
deal with it in his order. There were, also, 
circumstances connected with the property 
which the Offisial Assignee of Rangoon 
may have sonsidered to necessitate im- 
mediate action, We do not think that ir 
these circamstances the conduct of the 
Official Assignee, in prosseding with the 
administration or in entering into the oon- 
tract of sale, affords sufficient ground for 
refusing to make the order of annulment, 
which we consider on other grounds to ba 
desirable, Nor do we thiok thatthe terms 
of the contract afford such a ground. Fur. 
ther than this it is unneesasary for us to 
go, and we express mo opinion whatever 
as to this osntract, because we think it 
is a quaation for the Rangoon Court to 
de] with after the annulment of the 
Madras Insolvency. In-order that the 


214 


INDIAN OASES. 


Ee a 


OFFIOIAL ASSIGNEE OF MADRAS V, OFFICIAL ASSIGNER OF RANGOON, 


<ureditors should have an opportunity of 
-questioning it, if so advised, in the 
Rangoon Court, we have desided to make 
the annulment conditional on the Official 
: Assignee of Rangoon undertaking not to 
execute the deed of sale for two months 
“from this date, which will give’ time for 
an application to the Chief Court, and on 
his paying the costs of the Official Assignee 
of Madras both here and before the 
learned Judge as between solicitor and 
client out of the estate. 

As regards the memorandum of objestions 
we set aside so much of the order of 
the learned Judge as makes the petitioning 
creditors aud Thiayagaraya Chetti liable for 
the costs of the Official Assignee of Rangoon. 

SESHAGIRI Alvar, J.—I entirely agree with 
the judgment of the learned Chief Justice. 
As was pointed out by Strachey, J., in 
Re Aranvayal Sabhapathy Moodliar (2) an 
adjudication of insolvency by one Court is 
not a bar to the jurisdiction of another 
‘Oourt exercising similar powers. Section 
22 of the Insolvency Act by implication 
‘pesognises aonsurrent adjudications. It may 
be, as was pointed ont in William Watson, 
In the matter of (8), that the subsequent ad- 
judication may give a sort of contingent 
‘or reversionary interest in the assets of 
the insolvency in the event of the previous 
order being set aside. 

The further question is whether we should 
annul the adjudication made in Madras, 
The Madras adjudication was undoubtedly 
earlier in date. The learned Advosate- 
General referred to the Madras petition 
and the order of adjudisation thereon as 
showing that the title of the Madras 
Official Assignee was inferior to that of 
the Rangoon Official Assignee. He relied 
upon section 51 of the Act, which 
deslares that the insolvency of the debtor 
shall be deemed to have relation bask to 
the time of the commission of the act 
of insolyency on which an order of 

‘adjudisation is made, In my opinion, this 
~ ~ section was not intended to refer to the eon- 
flisting claims of different Assignees. As 
was contended by Mr. Chamier, its opera- 
tion should be limited to questioning 
titles created by the insolvent in favour 
of third parties since the date of the aab 
of insolvency complained of inthe petition, 
‘If ibe other contention were upheld, the 


resulé would be that that there would be 


“a complete vesting order under one of 


v 


the adjudications from a partioular date, 
and an equally effective order by another 
adjudication from an earlier date. Iu my 
opinion, section 51 was not intended to 
give priority to an adjudication by one 
Oourt over the adjudication of 
Court by reference to the act of insolvency 
adjudicated upon. The decisions in Learoyd, 
Ex parte, Foulds, In re (5), Pollitt, In re, Minor, 
Ex parte (6) and Hirth, In re, Trustee, 
Ex parte (7), relied on by the Advocate- 
General and which were given under the 
corresponding ection of the English 
Bankruptey Act, are only authorities for the 
proposition that, as between the trustee 
in bankruptey and a creditor of the 
insolvent, the title of the former relates 
hack to the act of insolyency mentioned 
in the petition, Lord Esher, Master of 
the Rolls, in Pollitt, In re, Minor, Ez parte 
(6) gave this definition of relating back: 
“The result of therelation back is, that all 
subsequent dealings with the debtor’s pro- 
perty.must -be treated as if the bankruptey 
had “taken place at the moment when the 
act ‘of bankruptoy ‘was committed. The 
debtor must be considered as having 
become a bankrupt the moment the deed 
was executed.” It- is true that the decision 
of the House of Lords commented on by 
Dicey in his book under rule 113 related 
to acts of adjudications of bankruptcy made 
under different Statutes. Nonetheless it 
seems to me that this principle should be 
applied to adjudications made under the same 
Statute. Dicey in commenting upon the rnle 
says:— The rule probably holds good where 
the earliest of several bankruptcies, and the 
assignment under it, takes place ina country 
beyond the limits*of the United Kingdom, 
namely, Victoria or Prussia.” As was 
pointed out by the learned Chief Justice, 
there is nothing in the Presidency Towns 
Insolvency Act which says that a vesting 
order once made can be divested except 
it be by avnulling the adjudication alto- 
gether. I am, therefore, of opinion that 
the Madras adjudication, which was earlier 


(5) (1879) 10 Ch. D. 3; 48 L.J. Bk. 17; 39 L. T, 
525; 27 W. R. 277. ~* 

(6) (1893) 1 Q. B. 455; 62 L, J. Q. B. 236; 4 B. 253; 
68 L. T, 368; 41 W. R. 276; 10 Morrell 35. 

(7) (1899) 1 Q. B. 612; 68 L. J. Q. B. 287; 47 W, R, 
243; £0 L. T. 63; 15 T. L. B. 158; 6 Mawson 10, .. 
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in date, did vest all the properties of the 
insolvent in the Madras Official Assignee, 
notwithstanding the fact that the act of 


insolyensy complained of in the petition 
for adjudication is said to have been 
committed on & date later than the 


act of insoivency with reference to which 
the Rangoon order of adjudication was 
passed, 

On the question of convenience as to 
which of the two Courts should administer 
the estate, I entirely agree that the Rangoon 
Official Assignee should have the preference, 
I agree in the order proposed by thelearned 
Chief Justice. 

M. OG. P, 

Order varied. 
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December 20, 1917. 
Present :—Mr. Justico Mullick and Mr, 
Justice Atkinson, 
Sreematy LAKSHMIMALI JEMAMANI 
BAHURIA— APPELLANT | 
VETSUS 
{UDIT PRATAP SINGH AND ANOTHER 


— RESPONDENTS, 

Hindu Law—Adoption—Twice-born ‘castes ~Kshatri- 
yas—Religious rites—Datta homam ceremony—Son of 
same gotra—Pollution. 

Among the twice-born castes of Hindus the datita 
homam is an essential ceremony for adoption but for 
some reason arelaxation has been made in favour of 
a son belonging tothe same gotra. [p. 216, col. 2.] 

Where religious rites are nob a necessary requisite 
for an adoption, their omission cannot affect its 
validity and, therefore, the fact of pollution, which 
only affects the degree of merit attached to the 
religious rites, is also immaterial to the validity of the 
„adoption [p. 217, ool. t.] 

There is no prohibition in Hindu Law among 
Kshatriyas against the adoption of a brothers child 
before the “I1lth day after birth by reason of the 
doctrine of pollution, or before the 2 st day by 
reason of the impurity of the body of the child. [p. 
21, cols. 1 & 2.] 

Appeal from the desision of the Sub- 
Judge, Sambalpur, dated the 220d Novem- 
ber 1918, 

Messra. M. S. Das and B, N. Das, for 
the Appellant, 


Rai J. N. Bose Bahadur and Mr. S. 0. 

Bose, for the Respondents. 
JUDGMENT. 

Mouutog, J.—This appeal arises out of 
a suit brought by Sreematy Lakshmimali 
Jemamani Bahuria, widow of Raghunath 
Singh, against Abdhut Singh, the brother 
of her deceased husband, and against 
Udit Pratap Singh, the infant son of 


Abdhut Singh, for declaration of title 
and recovery of possession in respect of 
a half share in the properties left by 


her deceased husband. , 

It appears that the plaintiff was on 
-bad terms with Raghunath Singh and 
left his house for that of her own 
father in 1905, and that she never re- 
turned to him between that time and 
his death, which ocourred on the 22nd 
August 1914, 

On the 13th November 1914, defend- 
ant No. 1 Udit Pratap Singh succeeded 
through his father in obtaining mutation 
of his name in the registers of the 
Collector in, respect of Raghunath’s half 
share in Mouza Tampargarh and other 
villages, on the allegation that he had 
been adopted by Raghunath on the 
29th Ssptember 1913, six days after his 
birth, and he took possession of all 
Raghunath’s properties with the exception 
of Monza Keshpali. The plaintiff there- 
upon on the 6th Ostober 1915 instituted 
the present suit for declaration of her 
title and possession. 

A written statement was filed by both 
the defendants, admitting that the plaint- 
iff was the wife of Raghunath and oon- 
tending that her suit should ba dis- 
missed on the ground that defendant No. L 
had been validly adopted by Raghunath 


according to local and family custom. 
The learned Subordinate Judge having 
accepted this contention, the present 


appeal was fled by the plaintiff on the 
19th February 1917. 

Before we proceed to dtasusa the evidence 
adduced in the case, it is necessary to refer to 
two prints of law which have been urged by 
the learned Vakil for the appellant, 

The first point is that the alleged 
adoption having takan plase six days after 
the birth of defendant No. 1, the giver 
‘and the tarer were both under pollution 
ani that under the Hinda Law the adop. 


W 


ET 


216 


- 


LAKSHMIMALI JEMAMARNI V, UDIT PRATAP SINGH, 


tien at that peried was wholly illegal. 
It is urged that the peried ef pollution 
was ll days in the family of the parties 
to the suit, whe being Kshatriyas are 
members of a twiee-born easte. 

Now this question of pollution is no-, 
where raised in the pleadings. The plaint-° 
iff does not attack the adoption on any 
legal ground. All that she states in her 
plaint is that the adoption did not in 


faot take plase. Naturally, therefore, the 
written statement also does not ~réfer to 
the point, but it appears that at the 


trial an issue was framed as follows :— 
“Whether defendant No. 1 was adopted 
by Raghunath Singh as hisson? If so, was 
it valid ?” and that the defendants having 
admitted the marriage of the plaintiff the 
burden of proof in respect of this issue 
was placed on the defendants. 

The defendants thereupon tendered 
evidence first, and the question of the 
invalidity of the- adoption by reason of 
the pollution of the family was for the 
first time raised on the lith November 
1916, in the sourse of the cross-examina- 
tion of defendant No. 2. 

In the judgment of the Subordinate 
Judge there is no discussion at all on 
the subject and the probabilities are that 
the parties did not urge the point before 
him. The learned Judge was himself a 
Brahmin and would not have been slow 
to appreciate the importance of the oon- 
tention if any serious reliance had been 
placed upon it. But here in appeal be- 
fore us the learned Vakil for the appel- 
lant has made this point his first ground 
of attack and has addressed us with con- 
siderable ‘forse and ingenuity upon it. 
It is admitted by both sides before us 
that in the caste to whioh the parties 
belong the Datta Homam ceremony would 
have been essential in addition to the 
acts of giving and taking, if the adoptee, 
who is the son of the adoptor’s own 
brother, had not been a member of the same 
gotra. This*is now settled law. In Madras 
their Lordships of the High Court have held’ 
in Sri Sri Ohandramuala Vatta Mahadevi v, Sri 
Mukiamala Patta Mahadevi (1) that among 
the Kshatriyas in the Madras Presidercy 
adoption without religious ceremony is valid, 


(1) 6 M, 20; G Ind, Jur. 627; 2 Tad. Doo, (x. 2.) 292, 
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and although there was subsequently some 
divergence of opinion it has been finally 
settled by their Lordships of the Privy 
Oounsil that in Southern India among 
the twice born eastes, where the adoptive 
father and the son belong to the same 
gotra, the eeremony of Datta Homam is 
not necessary to constitute «a valid 
adoption,. In Allahabad their Lordahips in 
Atmaram v. Madho Rao (2) have held 
that among the Dakhani Brahmins neither 
Datta Homam nor any other religious 
ceremony is required to give validity to 
the adoption of a brother’s son. So also in 
Valubat v. Govind Kashinath (3) their 
Lordships of the Bombay High Court 
have ruled that the giving and taking 
of the child is sufficient for that purpose in all 
cases. In the Punjab no religious ceremony 
is required, tide Tupper’s Punjab Customary 
Law, Volume III, page 82. The same 
isthe case among the Jains [Lakhmi Chand 
v. Gatto Bat (4)]. In Bengal their Lord- 
ships in Indromani Ohowdhranit v. Behartlal 
Mullick (5) decided that among castes other 
than the twice-born no seremonies, in 
addition to the giving and takicg of 
the child are necessary to sonstitute a 
valid adoption. z 

It appears, therefore, on a review of 
all the authorities that there is a general 
consensus of opinion that among the. 
twice-born the Datta Homam is an essential 
ceremony, but that for some reason 
a relaxation has been made in favour 
of a son belonging to-the same gotra. 

It has-been contended that on principle, 
if a religions ceremony is otherwise 
necessary, the fact that the adoptor and 
the adoptee belong to the same gotra should 
make no difference; for there is a change 
in the state of lineage in both cases. 
However that may be, we must take it 
that the law is now settled and that 


- tho adoption of defendant No. 1 did not 


require the performance of any religious 
ceremony. 
(2) 6 A, 276; A. W. N, (1884) 82; 3 Ind Deo. (x. s.) 


911 

(3) 24 B. 218; 1 Bom. L. R. 770; 12 Ind. Dec, 
(x. s.) 682. 

(4) 8 A. 319; A. W.N. (1886) 118; 5 Ind. Deo, 
(x. s.) 28, 

(5) 5 C. 770; 6 0. L. R. 183; 7 I. A. 24; 4 Sar. P. O, 
J. 120; 3 Suth. P. C. J. 719; 4 Ind. Jur, 192; 3 Shome 
L.R. 180; 2 Ind. Dee. (x. s.) 1098, 
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The next question is whether there was 
any pollution which affects the validity 
of the adoption. In Ramalinga Pillai v. 
Sadasiva Pillai (6) it was contended be- 
fore their Lordships that the period of 
pollution aceording fo the Hindu Law 
was 16 days by reason of a death in 
the adoptive father’s family and no 


adoption within that period’sould be valid,. 


but it became unnecessary to decide that 
point because their Lordships found on 
evidence that the adoption had taken 
place after the expiry of the 16 ° dass. 
In Indromant Chowdhrant v. Beharilal 
Mullick (5) it was held that among 
Sudras no objection on the ground of 
pollution can invalidate an adoption, in- 
asmuch as the} religious rites are not 
essential to adoptions in these castes, 
So also it has been held in Asita Mohan 
Ghogs v. Nirode Mohan Ghose (7) that pollution 
on account of the birth of a relative 
‘among Sudras does not vitiate an adop» 
tion; it is only a bar “to religious acts 
and renders religious ceremonies ineffisacions, 
In Madras their Lordships in Santappayya 
v. Rangappayya (8) held that the fast that 
the adoptive mother was under pollution 
at-the time of adoption was only a bar 
to the performance of Datta Homam and 
that if the giving and taking were 
established, subsequent performance of the 
Datta Homam validated the adoption. In 
this connection the learned author, Mr. 
Sarkar, in his work on the Hindu Law of 
Adoption at page 212 of the Seaond Edition 
speaks as follows :— ‘ 

“There is no express rule laid down 
anywhere, but it appears from what is 
affirmed with respect to other religious 
rites that the mere faet of any of the parties 
to an adoption being under pollution can- 
not invalidate an adoption. For adoption 
is regarded as an imperative religions 
duty, and as such may be performed 
even during pollution, the religious rites 
being vicariously performed by certain 
relations of the adcptor’s with his assent, 
or by his priest. The sconelusion follows 
by analogy from what Raghunandan 
says with respect to the worship of the 


goddess Durga.” 

(6) 1 W. R. (P. C) 25; 9 M. I. A. 506; 1 Suth. P. O. 
J. 538; 2 Sar. P. O. J. 514; 19 E. R. 830. 

(7,33 Ind. Cas. 127; 20 0. W. N. 901. 

(8) 18 M. 397; 6 M, L. J. 68; 6 Ind, Doe, (Wg) 625, 
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Then again at page 213: “Thus it is clear 
that a ceremonial adoption may likewise he 
made during pollution, the family priest per- 
forming the religious ceremony. Besides, 
under certain ciroumstances it appears to be 
perfectly consistent with the spiritual 
object of adoption that it should take place 
during pollution. For instance, suppose a 
man dies giving permission to his wife to 
adopt a son. The widow's impurity lasts 
for a year, but as the existence of a son 
is absolutely necessary for the salvation of 
her deceaged husband’s soul, the sooner it 
is made the better for his spiritual benefit, 
Thereforé, the vicarious performance of the 
ceremonial portion acsords best with the 
urgent and imperative character of the duty; 
and there is ample authority for the same.” 
Tn a later passage the learned anthor cites 
with approval ths remark of their Lord- 
ships of the Madras High Court in 
Ranganayakamma v, Alwar Setti (9), 

In our opinion, therefore, where religions 
rites are not a necessary requisite as in 
the oase before us, their omission cannot 
affect the validity of the adoption, and 
therefore, the fact of pollution, which only 
affects the degree of merit attached to the 
religious rites, is also immaterial to the 
validity. But the learned Vakil for the 
appellant endeavours to distinguish the 
authorities cited above on the ground that, 
although in those cases it was held that 
adoption being a secular act pollution in 
the family of the adoptive parent was no 
bar, nevertheless in the case now before 
us there is a bar because the pollution 
arises not from any collateral impurity but 
from the fact that the body of the adopted 
infant was itselfimpure. He contends that 
during a prescribed number of days tho 
body of the child was untouchable and that, 
therefore, during that period no adoption 
would be legal. 


It is unnecessary for usto go into the 
reason which is the foundation of the rules 
relating to the various pollutions prescribed 
by the Sastras. Possibly they were hygienia 
rules whioh in course of time became in- 
vested with religions sanction; but whatever 
their origin the question is whether the 
Hindu Law. prescribes that the body of 
an infant is for any period of time un. 


(9) 13 M. 214; 4 Ind. Deo. (N. 4.) 861, 


Lid 


218 


INDIAN OASES, 


[1919 


N 


LAKSHMIMALI JEMAMANT ©, UDIT PRASAD SINGH. 


toushable and whether apart from the rule 
that during the period of pollution religious 
ceremonies lose their merit, there is any 
doctrine or ordinance which forbids the 
adoption of an infant during any par- 
ticular period on the ground that the body 
is impure. The learned Vakil for the 
appellant relies upon two authorities, which 
do not appear to me to be at all coercive. 
The first is at page 344 of an edition of 
the works of the Commentator, Parasar 
(Unabinsati Sanhita), where it is stated 
that as regards birth and death the period 
of pollution varies among different castes, 
that it is liable to reduction by circum- 
stances and acts of piety, aud that during 
these periods gifts, acceptances and Homam 
are not allowed. It has not been shown, 
however, that this prohibition has any 
reference to an adoption and in my opinion 
gift and acceptance here relate to the transfer 
of inanimate objects. 

The learned Vakil for the appellant next 
refars to Chapter V, verse 85, of Colebrooke’s 
Translation of the Institutes of Manu, which 
prescribes that he who has touched a 
Bhandala, a woman in her courses, an 
outcaste for deadly sin, a new born child, 
a corpse, or one who bas touched a 
corpse, is made pure by bathing. This text, 
however, is clearly inconclusive aud does 
pot contain any absolute and unconditional 
prohibition. It admits of the argument that 
those who took part in the adoption purified 
themselves by bathing after the ceremony. 

Finally, with regard to both these texts 
there arises the question of their admission 
in this appeal. So far as they are authori- 
ties on a point -of law, they are certainly 
admissible, but even then they should have 
been cited in sufficient time to admit ofa 


reply from the respondents instead of being. 


placed béfore the Court after the learned 
Vakil for the respondents had concluded 
his reply; but in so far as the texts are 
authorities not for any law or custom but 


a losal practice, they can be admissible 


only as evidence and are open to the 
objection that the defendants have had no 
opportunity either of giving rebutting 
evidence in the trial Court or of showing 
what is the true construstion of the original 
texte. : : 

But in any event taking the texts for what 
they are worth, I am satisfied that there is no 


prohibition in Hindu Law among Kshatriyas 
against the adoption of a brother's child before 
the 11th day after birth by reason of the 
doctrine of pollution or before the 2lat day 
by reason of the impurity of the body of the 
child. 

Nor isthe evidence in this case sufficient 
to establish a custom to this effect having the 
force of law. ; 
` Such evidence as there is on these points is, 
therefore, valuable only so far as it establishes 
any family rule short of a custom and affeots 
the question whether the adoption did in fact 


. take place. In other words, though the 


plaintiff bas shown no prohibition of law, 
has she established a family practice which 
makes it impossible for us to believe the 
testimony of the witnesses for the defendanta? 
It is nesessary, therefore, to consider the 
evidence of the practice of the family from 
this point of view. ; 
Now with regard to pollution the positio 
seams to stand thus. The period of impurity 
is liable to variation and there is no written 
text prescribing a fixed and uniform prastice. 
So it is that in Ramalinga Pillai v. 
Sodasiva Pillai (6) their Lordships found 
that the period of pollution by reason of a 
death in the family of the parties in that 
sait was 16 days, while the text from Parasa 
to which I have made reference above 
states that ordinarily itis 12 days among 
Kashatriyas for deaths and births, The 
fact appears to be that the rule as to the 
length of the period is liable to variation and 
must in the present case be determined upon 
the evidense adduced by .the parties. Now 
it was elicited in cross-examination from 
defendant No. 2 that Asouch or period of 
pollution “lasts till the 12th day when all the 
old cooking vessels are broken and .new 
cooking vassels substituted, but he suggests 
in re-examination that the period is capable 
of reduction by the performance of Sasti Paja 
and the ceremony of eating ghee. Bhagirathy 
Panda, the family priest, who is the 
defendants’ second witness, however, states 
that cooking vessels are changed on the Lith 
day but that the period of pollution lasts only 
six days; he also admits that adoption isan 
auspisions saramony (Suva Karma) and 
cannot be performed during the period 
of pollution. This witness has been 
attacked by the learnel Vakil for the. 
appellant, and if has baen suggested that he 


, 
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was not the family priest, but Iam satisfied- 
that the attack has failed and that he 
succeeded one Kunja Hota in the post. 

This is all the evidence.on the point on 
the defendant’s side. ~On the other hand the 
only evidence for the plaintiff is that of her 
witness No. 1, her father’s first cousin. He 
states that the period of pollution is 11 
days; the ceremony of eating ghes on the- 
6th day is not practised; and that no “good 
“work” (Suva Karma) can be performed during 
pollution. : 

The conclusions which seem to me 
established from the above evidence are that 
the period of pollution due tothe birth of 
defendant No. 1 was 11 days but that so far 
as the act of adoption was concerned, there 
was no bar to its being performed on 
the 6th day after the performanse of 
Sasti Puja and the seremony of ghee 
eating, and that in this case the ceremonies 

, were performed hy the priest Bhagirathy 
Panda. I do not think the denial of 
plaintiff's father’s cousin suffisient to 
displace the evidence of defendant No. 2 and 
his priest. The evidence is certainly meagre 
on both sides but such as itis, the balance is 
clearly on the side of the defendants. 

The learned Vakil for the appellant next 
falls back on the argument that the impurity 
of the body of the child makes the fact of- 
adoption impossible. On this point too the 
-evidence, though meagre, favours the defend- 
ants more than the plaintiff. 

The evidence of Bhagirathy Panda, the 
family priest, is that the body of the infant is 
untouchable by the males till the “Anturi” or 
vessel containing fire is removed from the 
lying in-room but that if the ghee eating 
ceremony is performed the family is purified. 
Bhagirathy Panda, defendants’ 8th witness, 
_deposes that no male san touch the boy for 21 
days except a member of the family in sare 
of necessity. Headds that the period is co- 
extensive with the removal of the “Anturi” 
and the performance of the Sasti Puja. 
On the other side the only evidence again 
-is that of plaintiffs first witness, who 
deposes that the new born babe cannot be 
‘touched for 21 days but admits thatthe “An- 
turi” is removed on the 7th day, 

Upon this evidence my finding is that 
ordinarily the body of the shild is untouch- 
“able by the males till tbe 2st day 
bnt that.asilin the case of pollution the 
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impurity can be removed by the Sasti 
Puja and the ceremoay of the eating of 
ghee. 

It may be conceded, therefore, that the 
rule both as to pollution for Il days and 
the impurity of the ohild for 21 days 
makes the adoption in the present oase 
unysual, but beyond that one cannot go, 
In‘my opinion it is established that the 
disqualification under both heads was remov- 
ed by the performance of the Sasti Punja, 
and the ghee eating ceremony on the sixth 
day. 

[After considering evidence as to the 
factum of adoption and other matters, his 
Lordship concluded as follows:— ] 

Having, therefore, given the fullest weight 
to the evidence addused by the plaintiff, 
I am perfectly satisfied that the adoption 
set up here was valid and gennine, 
The appeal, therefore, will be dismissed with 
costs, i 


ATKINSON, J.—I concour, F 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 

Saconp Crvit ArrsaL No. 306 or 1916, 

: August 7, 1917. 
Fresent:—Mr, Batten, A. J. 0. 
FAKRU—Derenpant— APPELLANT 

t; Versus 
SRAWAN 4ND OTHERS— Praintirys— 
RESPONDANTS, 

9. P. Tenancy Act (XI of 1898), s. 85 (4)—Land- 
lord and tenant— Death of, or abandonment by, tenant— 
Right of landlord. 

If an occupancy or ordinary tenant abandons hig 
land or dies, the landlord is not bound to wait for 
two years before patting in some one else as his 
tenant. In the case of the death of the tenant if 
the real heir does not come forward to take up 
the tenancy, the malguzar may put in anybody he 
likes as his tenant. The right of such a tenant is 
liable to be defeated if the real heir comes for. 
ward and cultivates or pays the rent or does both 
before the end of two years. But after the two 
years the landlord can successfully plead implied 
surrender within the meaning of the section. A 
tenant who has been pub in by the landlord at any 
time, whether before or after expiry of the two 
years, may alse plead that the real tenant has lost 


. 


Vv 


220 


` 


INDIAN OASES, 


[1919 


OFFICIAL ASSIGNEE OF MADRAS V, PALANIAPPA CBRTTY, X 


bis rights and that he has been put in as tenant by 
the landlord. In other words, implied surrender may 
be pleaded by the landlord or by anybody accepted 
as a tenant by the landlord. But such 4 plea cannot 
be put forward by a trespasser. 


Appeal against the decree passed by 
the District Judge, Chanda, in Civil Appeal 
No. 122 of 1915, dated the 31st January 1916, 
onappeal from the decree of the Court of 
the Mungif, Chanda, dated the 20th September 
1915, in Civil Suit No. 9 of 1915. 

Mr, Aémaram Bhagwant, for the Appel- 


lant. E 


Mr. G. V. Kukde, for the Respondents. 

JUDGMENT.—The last sentensa of 
paragraph 8 ofthe District Judge’s judg- 
ment states the law correctly, and the 
rest of the paragraph states it entirely 
incorrectly. The law contained in sub- 
' section 4 of section 35 of the Tenancy 
Act may be summarised as follows, so far 
as it relates to the circumstances of the 
present case.~If an occupancy or ordinary 
tenant abandons his land or dies, the land. 
lord is not bound to wait for two years 
before putting in some one elee as his 


tenant, In the case of the death of the 
tenant, if the real heir does not come 
forward to take up the tenancy, tne 


malguear may put in anybody he likes 
as his tenant. The right of such a tenant 
is liable to be defeated, if the raal heir 
comes forward and cultivates or pays the 
rent or does both before the end of two 
But after the two years the landlord 


years. , ; 
can successfully plead implied eurrender 
within the meaning of the section, A 
tenant who has been put in by the 


- landlord at any time, whether before or 
after expiry of the two years, may also 
plead that the real tenant has lost 
his- rights and that he has been put in 
as tenant by the landlord. In otber 
words, implied surrender may ba pleaded 
by the landlord or by anybody accepted 
as a tenant by tbe landlord. But such 
a plea cannot be put forward by a tres- 
passer, In paragraph 8 of hia judgment the 
learned District Judge "assumes that the 


defendant is not a tenant accepted by 
the malguzar, bus he has not given 
any reasons for his assumption. There 


was an issue on the point and the frst 
Court Feld agaisst the defendant, but the 
District Judge bas mət recorded any frd- 


ing on this issue. There is evidence on 
the record to the effest that the land- 
lord did resognise the defendant as his 
tenant by accepting rent from him. There 
must be a distinct finding whether or not 
the defendant has been accepted as a 
tenant by the landlord, since it appears 
to be an admitted fact that the plaint- 
iff took no steps whatever as regards 
the land until he brought this suit. 

The appeal is remanded for retrial 
with reference to the above remarks, Costs 
will be costs in the suit, There will be 


“ no refund certificate. ‘ 


Appeal remanded, ` 





MADRAS BIGH COURT. - 
Lerrers Patenr APPEAL No. 267 or 1916, 
April 4, 1918. 

Present:—Sir John Wallis, Kr., Chief 
Justice, Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. ‘ 
Tus OFFICIAL ASSIGNEE or 
MADRAS AND anoTHER—APPELLANTS 
versus 


V.P. L. R. M. PALANIAPPA CHETTY— 


RESPONDENT. 

Hindu Law—Joint trading family consisting of 
father and minor son—Business started by father for 
family—Debts—Liability of son for debts incurred 
during minority—Contract Act (IX of 1872), ss. 245, 
246, 247, 248—Partnership, “admission to benefits of,” 
whatis—Nattukottat trading firms —Practice-—Presump. 
tion. 

Per Wallis, C. J. and Spencer, J. (Sadasiva Atyar, J.s 
dissenting).—A member of a Hindu trading family is 
not personally liable for debts contracted for the 
purposes of the trade during his minority, even 
though he took an active part in the business both 
when he was a minor and after he came of age. 
He cannot, therefore, on attaining majority be 
adjudicated an insolvent in respect of such debts, 
Lp. 224, col. 1; p. 228, col. 2.] 

(Authorities reviewed.) 

Per Wallis, C. J.—The words “admitted to the 
benefits of the partnership” in section 247 of the 
Contract Act have been ‘used owing to the incapacity 
of minors under the Act-to enter into the agreement 
of partnership described in section 239. They do not 
apply to the minor members of a Hindu trading 
family. [p. 22], col. 2.] 

The interest of a minor in a joint Hindu 
family business, whether existing ab the date of his 
birth or founded during his minority, is acquired 
by virtue of his belonging to the family and does 
not depend on any agreement on his part or on his 
admission by the other members of the family to 
the benefits of the partnership. Consequently such 
minors are not governed by sections 247 and 248 of 
the Contract Act. Further, the fact of a minor 
holping in the family business does nob senutiinte . 
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admission to the bensfits of the partnership within 
the meaning of section 247, but may be referred to 
his position as a minor member of the family. 
[p. 228, col. 2.] 

The operation of section 248 should not be extended 
beyond the cases which directly fall within it zoas 
toimpose on the members of a Hindu family a 
personal obligation for debts contracted in the 
family business during their minority. [p. 224, col. 1.] 

Per Sadasiva Aiyar, J—Section 248 of the Contract 
Act applies to Hindu trading families and a 
minor member becomes liable equally with the 
adults for trade debts incurred during his minority. 
[p. 226, col 2.) 3 5 

In Nattukottai trading families the fact that the 
son assisted his father in the trade, both while he 
was a minor and after he became a major, raises a 
reasonable inference that he was always a partner 
with his father in the family business. [p. 226, col.1.] 

The personal liability of a minor partner for a 
family partnership debt is created, not by the 
contract made for him by his guardian as such, but 
by the rules of Hindu Law and also of the partner- 
ship law as embodied in section 248 of the Contract 
Act. [p. 226, col. 1.] 

Per-Spencer, J.—Mere co-parcenership does not 
give rise to a presumption that a business carried 
on by one of the co-parceners ina joint family is a 
family business. It must also be shown that the 
business was set up with the aid of family funds. [p. 
227, col, 2; p. 228, col. 1.] : 

In a Nattukottai Chetty trading family the onus 
would lie ona member to prove that he was not a 
partner during his majority. [p. 228, col. 1.] 

A definite and conscious act on the part of the 
other partners is needed for admitting a minor to 
the benefits of partnership. [p. 228, col. J.] 

“Admission to the benefits of partnership” means 
something more than the mere incidence of birth in 
a particular family. [p. 228, col. 1.] 

The equivocal acts of a minor will not invest him 
with the responsibility of a partner. Sections 245 and 
246 of the. Contract Act can be applied only to the 
conduct of persons who are competent to contract, 
and not to minors, [p, 228, col, 2, 


Every minor born in a trading family would, asa 
matter of course, be admitted to the benefits of part- 
nership, but there must be some agreement on the part 
of the partners to admit him,-some consgentient act. 
[p. 228, col. 2.] 


Appeal, under clause 15 of the Letters Patent, 
against the judgment of Mr. Abdur Rahim, 
Officiating Chief Justice, dated the 30th 
August 1916. reported as 36 Ind. Cas. 787, in 
Original Side Appeal No. 79 of 1915, preferred 
from the judgment of Mr. Justice Bakewoll, 
dated the 13th September 1915, in theexercise 
of the Insolvency Jurisdiction of the High 
Court in Petition No. 33 of 1915, in the 
matter of V. P. L. R. M, Remasami Chetty 
and V. P. L. R. M. Palaniappa Chetty— 
Insolvenis. 

Mr. D, Ohamier (with him Messrs. King 
and Partridge), for the Appellants. 


Mr. Shenat (with him Mr, P. Kandasami), 
for the Respondent, 


JUDGMENT, 


Wats, O. J.—I agree with my learned 
brothers that on the facts of this vase the 
business must be taken to have been started 
by the Ist defendant as the joint family 
business of himself and his minor gon, the 
2nd defendant, who subsequently attained 
majority before the date of the insolvenay. 
This raises the important question whether 
the 2nd defendant was liable to be adjudicat- 
ed an insolyent in respect of debts incurred 
for ihe purposes of the business during his 
minority and after he attained majority. 
As regards debts incurred during his minority 
the ‘first question is, can he be made liable 
under section 248 of the Indian Contract Act, 
which makes a minor who has been admitted 
to the benefits of a partnership within thé 
meaning of section 247 liable on attaining 
majority forall obligations incurred by the 
partnership since he was so admitted, unless 
he gives public notice within a reasonable 
time of his repudiation of the partnership. 
It has often been pointed out that this 
section goes much further than the English 
Law, which does not makea partner admitted 
during minority personally liable after attain- 
ing majority except for obligations incurred 
after that date, but 1 have not come across 
any discussion of the reasons which actuated 
the Legislature in enacting this more 
stringent rule. All the minor members 
of the family who are in existence when a 
joint family business is started and all minors 
who are subsequently born into it may in 
one sense be said to be admitted to the 
benefits of the partnership; and, if this is 
the sense in which these words are used in 
the Aot, then on attaining majority they 
all become personally liable for all the 
outstanding obligations of the partnership 
incurred since the foundation of the business 
or dates of their birth, as the case may 
be. The words “admitted to the benefits 
of a partnership” appear to have been used 
owing te the incapacity of minors under 
the Contract Act to enter into the agree- 
ment of partnership described in section 
239. On a careful examination of the 
authorities, I do not find any case in which 
they have been held applicable to the minor 
membersofa Hindu tradingfamily. In Samal. 
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bhai Nathubhai v. Someshvar (1) the learned v. Someshvar (1) that the Indian Contract 
Judges observed in a somewhat similar case Act does not apply to Hindu family business. 
that it was not a case of an ordinary partner- debts; but, as already observed, the learned 
ship arising out of contract, but a case of Judges do not appear to have gone quite 
joint ownership in a trading business created so far, though they no doubt preferred to 
through the operation of Hindu Law dispose of the case independently of the Con- 
between members of an undivided Hindu tract Act. In the course of his judgment 
family, and that the rights and obligations Chandavarkar, J., who delivered the judgment 
arising out of such a ‘relationship could of the Court, dealt with the question how far 1%, 
not be determined by exclusive reference to the managing member’s contrasts make the * 
the Indian Contract Act. They, also, ob- other adult members personally liable, and: 
served that the partnership created by the decided, that they did, on grounds altogether 
descent of an ancestral ‘trade upon the independently of the provisions of sections 
members of a Hindu undivided family has 247 and 248, which were apparently held, 
many but not all of the elements existing to bə inapplicable. He also questioned the 
in an ordinary partnership, and they consider- decision in Ohalamayya v. Varadayya (5), 
ed it unnecessary to determine “whether a which will be referred to later. Again in 
Hindu who becomes entitled to s share ina Raghunathji Tarachand vw, Bank of Bombay 
“trading business is ipso facio and without (6) Chandavarkar, J., in holding that the 
his own consent involved in all the liabilities minor's share in a joint family business was 
of a partner.” liable for a debt incurred for the purposes 
Instead of resting their decision on 'the of the business, rested his decision on the. 
provisions of sections 247 and 248 of the principles of Hindu Law, and stated that 
Contract Act they decided, as I read their it was unnecessary to rely on section 247 
judgment, independently of those provisions of the Contrast Aot. Batchelor, J., in his 
that an adult member of a Hindu trading judgment in the same case no doubt was 
family, who left the business to be managed disposed to regard section 247 as applicable, 
by his elder brother and never repudiated- but he was only dealing with the question 
his interest in it, must be held personally whether the minor’s share was liable, and had 
liable for the debts properly incurred by  notto consider the question whether, if section 
the brother in the course of the business. 247 were held applicable, the minor would 
The debts, so far as appears, were incurred not necessarily be made liable under seqtion 
after the appellant had attained majority. 246 on attaining majority for all the out- 
In Haroon Mahomed, In the matter of (2) Sic standing obligations of the firm contracted, 
Charles Sargent, O. J., and Scott, J., desided sinse he acquired an interest by birth. 
that an adult Hindu, who had taken some part Aa regards Calentta, Johurra Bibee v, 
in a joint family business and allowed it to Sreegopal Misser (7) was decided without 
be carried on without repudiating his interest reference to the Contract Act. In Joykisto 
in it, was a partner and personally liable. Cowar v. Nittyanund Nundy (E) a Bench of 
No reference was made to the Indian Con:- three Judges consisting of Garth, O. J., 
trast Act. In Vadilal v. Shah Khushal (3), Markby, J., and Mitter, J., decided that 
Chandavarkar, J., observed that “from the the minors share was liable on the 
mere fact that certain persons are members analogy of section 247 of the Indian 
of a joint family, it does not necessarily Contract Act, but did not apparently consider 
follow that they are partners ina firm which that the minor had by birth been, ‘admitted 
only one of them says is his, unless itwas to the benefits of the partnership” within’ 
set up with the help of family funds.” the meaning of the section 247 so as to 
But in Gokal Kastur v,” Amarehond (4) the make that sestion and section 248 appli- 
same learned Judge is reported to have cable. In Bemola Dossee v. Mohun Dossee’ 
observed during the course of the argument (9) the question was, whether a mortgage 
that it had been held in Samalbhat Nathubhai (5) 22 M. 163; 9 M. L. J. 3; 8 Ind. Deo. (N-s.) 118, 
(6) 2 Ind. Cas. 173; 34 B.72; 11 Bom. L. R, 255. ` 
(1) 5 B. 38; 8 Ind. Jur. 872; 3 Ind. Des. (N. s.) 26. (7) 1 O. 470; L Ind. Deo, (N. 8.) 293., 
(2) 14B. 189; 7 Ind. Dec. (N. s.) 584, a (8) 30. 733; 2 C. L. R. 440; 3 Ind J 
(3) 27 B. 157 ab p. 159; 4 Bom, D, R. 968. _ Dec. (N. s.) 1058, ; h 
(4) 9 Bom. L. R. 1289 at p. 1290. (9) 5 O. 792; 6 O. L. R. 34; 2 Ind, Des, (N, €.) L112, 
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of joint family property for the purposes 
of the joint family business was bindiag 
on the joint family, and it wis held that 
it was, without reference to the Contract 
Ast, y 

Lastly in Zutchumanen Ohetty v. Siva 
Prokasa Modeliar (10) Sale, J., held thata 
Hindu infant, who by birth and inheritance 
acquired an interest in a joint family 
business, did not nesessarily become a 
partner, and could only basome a member 
of the partnership by a consentient act 
on the part of himself and his partners, 
The observations in Sanyasi Oharan Mandal 
v. Asutosh Ghosh (11) do not refer to 
the question of personal liability after 
attaining majority for debts contrasted 
during: minority. Anant Ram v. Ohannu 
Dal (12) was a case of a member of a 
joint Hinda family entering into a partner- 
ship with “strangers, and has no bearing 
on the present question. In Bishambhar 
Nath v. Fateh Lal (13) it was held that 
& member.of a joint Hindu trading family, 
who after attaining majority never took 
any active part in the business or had 
any concern with its management directly 
or indirectly after he attained majority, 
could not be held personally liable for 
debts incurred by the managing member 
of the business after he attained majority, 


Distinguishing Samalbhat Nathubhai v, 
Someshvar (1) and Haroon Mahomed, 
In tho matter of (2) and approving 


Ohalamayya` v. Varadayya (5), Stanlsy, O. 
d., beld that the managing member of 
such a business could not pledge the 
separate estate which, another member 
might acquire, “unless it be that by some 
consentient act on the part of the latter 
he has accepted the position of a partner 
and ratified the transactions gut of which 
the obligation to the creditors arose,” 
citing with approval the observations of 
Subramania Aiyar, J., in Ohalamayya v. 
Varadayya (3). 


The position of the minor members of 
a joint Hindu trading family is described 
in paragraph No. 300 of Mr. Mayne’s 


(10) 26 O. 349; 30, W. N, 190, 18 Ind, Dee, (N. 8.) 
826. 

(11) 26 Ind. Cas. 836; 42 C, 225 at p, 233. 

(12) 25 A. 378; A. W. N. (1903) 76, h 

(13) 29 A. 176 at p. 18% A. W. N, (1007) 18; 4 A, 
Ld. 94, 


Hindu Law, where if is pointed ont that, 
where the business is carried on in partner- 
ship with strangers, there can be no 
question of the minor members of the 
family becoming members of such a 
partnership by birth. This view bas been 
affirmed in the recent Fnll Bauch decision 
in Gangayya v Venkataramtah (14). He 
then goes on to consider the case of the 
business being carried on wholly by members 
of the family, and takes the view that 
the minor members do not become partnera 
by bitth eved in these cases. 

The interest of a minor in a joint 
Hinda family business, whether existing at 
the date of his birth’ or founded during 
his minority, is acquired by virtue of his 
belonging to the family and does not 
depend on any agreement on his part or 
ov his admission by the other members 
of the family to the benefits of the 
partnership. Consequently I think that 
such minors are not governed by sections, 
247 and 248 of the Contrast Act. This, 
I think, is in accordance with the weight 
of authority and there is no direst 
authority the other way. Further, I think 
that the fast of a minor helping in the 
family business, asin the present oase, 
does not constitute admission to the benefits 
of the partnership within the meaning of 
section 247 of the Indian Oontrast Act, 
but may be referred to his position as a 
minor member of the family. 

Dealing with the present case independ- 
ently of the Contract Act, I think that 
the 2nd defendant, by taking an active 


part in the business after attaining 
majority, has made himself personally 
liable for obligations of the business 


contrasted after attaining majority. It is, 
therefore, unnecessary to consider what 
would have been the extent of the 
managing member’s authority to pledge 
his personal oredit if after attaining 
majority he had taken no part in the 
management, a point as to which the 
decisions I have quoted are not easy to 
reconcile. 

As regards obligations contrasted during 


-minority, there is no case in the reports 


in which it has been attempted to make 
a member of a Hindu trading family 


(14) 43 Ind Cas. 9; 34 M. L, J. 271; 6 L. W. 708; 
(1917) M. W. N. 895; 22 M, L, T., 527; 41 M, 464, 
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personally liable for such obligations, and 
to adjudisate him an insolvent merely on 
the ground that he took an active part 
in the business after attaining majority 
or both before and after attaining it. 
No such result follows in England, where 
a minor partner after attaining majority 
continues in the partnership. Jf sush an 
obligation is to be enforced in India, it 
can only be on the analogy of section 
248 of the Contract Act, which as I 
have shown is inapplicable. I am not 
prepared to extend the operation of that 
section beyond the cases which directly 
fall within it so as to impose for the 
first time apparently on the members of 
a Hindu family a personal obligation for 
debts contracted in the family business, 
during their minority. In this connection 
I may refer to tha observation of Sausse, 
C. J., in Ramlal Thakursidas v, Lakhmichand 
Muniram (15), which was ited with 
approval by Stanley, C. Ja, in Bishambhar 
Nath v, Fateh Lal (13), that -“the 
recognition of a trade as inheritable 
property renders ib necessary for the general 
benefit of the family that the protection 
which the Hindu Law generally extends 
to the interests'of a minor should be so 
far trenched upon as to bind him by asta 
of the family manager necessary for the 
carrying on and consequent preservation 
of that family property; but that infringe- 
ment is not to be carried beyond the 
actual necessity of the oase.” It is in 
my opinion going beyond the actual 
necessity of the case to hold members of 
a .Hindu trading family personally liable 
for debts contracted during their minority 
and I am, therefore, of opinion that the 
2nd defendant is only personally answerable 
for and liable to be adjudicated an 
insolyent in respect of debts incurred since 
he attained majority. As there were no 
such debts, the appeal fails and must, in 
my opinion, be dismissed with costs, 

SADASIYA Aryan, J.—This Letters Patent 
Appeal was argued with reference to the 
following questions:— 

(1) Did the Ist insolvent debtor V. P. 
L. R. M. Ramasomi Chetty, when he 
started his Madras business in 1910, intend 
it to be an individual business of his 

(15) 1 B. H. O. R. App. 51. 


for all the 


own in which the gains were to bə his 
self-acquisitions and the liabilities were to 
be his personal liabilities, ordid he intend 
it to be a family business in whioh his 
minor son V. P, L. R. M. Palaniappa Chetty, - 
the 2nd insolvent, was to be a sharer as 
the undivided member of the joint Hindu 
family consisting thet of the father and 
son P | 
(2) Is a Hindu father of the Nattnkottai w? 
Chetty caste entitled to begin a rade | 
business in sush a manner that it becomes 
an undivided family partnership business in 
which his minor son gets am interest along 
with his father P 

(3) Taking it as the law that a minor 
member of a trading joint family is not 
liable for the trade debts beyond the extent 
of his interest in the family property (in 
other words, that the property which belongs 
to the minor by collateral inheritance, ebo., 
as his separate property is not liable for 
such debts), does that same limitation on 
liability» apply also in favour of the adult 
male members fof the family partnership, 
provided they do not take astive part in the 
conduct of the business P 

(4) Does sestion 248 of the Contract Act 
(or, at any rate, the principle of that section) 
apply to a member of a joint family who 
got an interest in the joint family trade 
when he was a minor and who after attain- 
ing majority did not give publio notice 
within rsasonable time of his repudiation 
of his membership in the partnership ? 


(5) Has the 2nd insolvent petitioner, by 
his conduct after he attained majority and 
by his non-repudiation of the partnership 
by public notice, become personally liable 
obligations incurred in the, 
family trade by his father during his (2nd 
insolyent’s) minority. 


Both the father and the son, the two 
respondents, were adjudicated insolvents on 
28th January 1915 on the petition of a 
trade creditor about nine months after the 
2nd insolvent attained majority. The 2nd 
insolvent applied in September 1915 to 
have the adjudication, so far-.as.he was 
concerned, cancelled onthe ground -that he 
was not personally liable for the debts 
incurred by his father in the cloth trade 
business begun in 1910 when he was a 
minor, and that he was willing that his 
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share inthe ancestral family house might 
also be taken possession of by the Official 
Assignee for satisfying the creditors. 
Mr. Justice Bakewell held that, 
‘regard’ to the customs and‘manners of 
Nattukottai Chettys and 
‘initiating their minor song into the family 
business even pafore they attain majority, 


having 


Sa.’ ~ to the father and the son using the same 


‘Chetty “Vilasam of 4 or 5 initials before 
_ ‘their respestiye names, to the business 
having been carried on under that Chetty ` 
‘Vilasam and to the 2ad insolvent debtor's 
-having failed to give notice of the repudia. 
tion referred to in 
‘Contract Act, the 2nd insolvent was taken 
in asa member of a family firm by his 
‘father and continued to be such till he 
was adjudicated ingolvent- after he attain- 
“ed majority and that he was, therefore,” 
_ personally liable for the debts of the firm 
and that he; was properly adjudicated 
insolvent. On this view, he refused to 
cancel the 2nd insolvent’s adjudication. 
The questions whether section 248 of tbe 
Contract Act direstly applied, or whether 
the principle of that section could be applied 
to Hindu family trading firms, or whether 
there should be astive carrying on of 
-trade even as regards an adult member 
of the ee in order to make him personal. 
ly liable and whether the 2nd respondent 
did actively carry ou such trade after he 


became an adult, have not, expressly been, 


dealt with in the learned Judge’s jadg- 
ment, On appeal bythe 2nd respondent, 
the learned Senior Jndge (against whose 
judgment this letters patent appeal is 
filed) held that as the Madras business 
was not an ancestral business inherited 
by the father and son, but was started 
‘by the father newly in 1910, and as the 2nd 
‘respondent who was then a minor sould 
not give his consent to his (father’s) treat- 
ing ib asa joint family business and as no 
definite act (such as“ allotment of a share 
or distribution of profits or something of 
ani analogous character ”) had been proved 
to have been done by the father, the 
evidence was insufficient to show that the 
2nd respondent was admitted to the 
benefits of his father’s business as a partner 
when he wasa minor. The learned Judge 
‘further held that even ifthe business was 
e joint family business, the appellint would 


lš 


their usually 


section 248 of the 


not be personally liable; but only his 
share in the property acquiréd out of the 
proceeds of the trade and ia the ancestral 
property would underthe Hindu Law be liable 
for the debts. He relied for this conclusion 
on the decisions in Chalamayya v. Varadayya 
(5) and Sheik Ibrahim Tharagan v. Rama 
Ayyar, I. L. R. 35 Madras 692 [the name 
of the cease :shonld be Sanka Krishna. 
murthi v. Bank of Burma (16)]. The other 
learned Judge (Phillips, J.) held, on a son- 

sidergtion of the fast that there’ was a 
nucleus of ancestral property on whose, 
oredit presumably the businese at Madras 
was launched and on a consideration of 
the conduci of the father and son, that 
the business was a joint family business 
and that under section 248 of the Contract 
Act the’ 2nd respondent bscame fully 
liable asa partner for the debs insurred 
during his minority. 

‘On the questions of fact involved in the 
case, I am, after the best consideration 


‘which I have been able to give to them, 


inclined to agree with the trial Judge and 
with Phillipa, J., that the father intended 
it from the very beginning to be a joint 
family business belonging to himself and 
his son and that the son accepted the 
position after he attained majority. The 
evidense required to arrive at such a 
conclusion need’ notbe so strong in the 
case of Nattukottai Chettys, whose ancestral 
propertiss even are presumed to be involy- 
ed in all the trade businesses carried on 
by them [see Ohidambaram Ohetti v. Rama- 
swamt Chettiar (17), Arunachalam Chetty 
v. Vellatappa Chetty (18), Binkof Bengal 
v. .Ramanadhan Ohetty (19) and A, A, 
O. No. 319 of 1914], as in the osse of 
Hindus belonging to a community whose 
family business is not trade. It appears 
from one of the affidavits on record that 
the father and son raised Rs. 3,000 on 
the mortgage of their ansestral house in 
respect of certain debts connected with 
the Madras business and it ia significant 
that this allegation in the affidavit on 
the other side has not been sought to 
be denied by the respondents in the 


(16)-11 Ind. Cas. 79; 35 M. 692; 14 Ind. Cas. 339; 11 
M. L. T. 66; 21 M. L. J. 620; (1911) 1 M. W. N. 835, 

(17) 26 Ind. Cas. 911; 27 M. L, J. 634 

(18) 27 Ind. Cas. 376; 27 M. L. J. 654. 

(19} 28 Ind. Cas. 260; (1915) MAW. N, 189, 
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evidence given before the Court by ‘them. 
Though a partnership under section 239 
of the Contract Act is based on “ agree- 
ment” and though a minor cannot enter 
into a valid agreement as regards other 
matters, section 247 of the Contract Aot 
allows the admission of a minor partner 
into a business, thus creating an exception 
to. the usual rule as to agreements being 
valid only as between majors. Farther, 
partnership in a family business does not 
depend upon’ the consent of the partners 
in many cases ‘[see Anant Ram v. Mansa 
` Ram (20)], but upon the family . being 
a ‘trading family. and the business being 
conducted for the benefit of -the family, 
persons born into the family from time 
to time becoming partners as a matter of 
conrso, While the acts of a son, who 
assists his father in the latter’s separate 
business, may not be evidence. of partrer- 
shipin a oase where the father does not 
belong to a trading community [see 
Narasimhappa v. Ohinna Kenchappa (21)], 
the fact that a Nattukottai Chetty’s son 
assists’ his father in_ the trade business 
carried on ander thefamily Vilasam, both 
while he was a minor and after he be- 
game a&,major, raises a reasonable inference 
that he was alwaysa partner with his 
father in a family business, I think that 
‘the right of a Hindu father belonging toa 
trading community to begin a lawful and 
ordinary trade business as a joint family 


business in which himself and bis minor “of the 


sons were to be partners cannot be disput- 
ed. 

On the above conclusions I think section 
248 of. the Contract Act applies and the 
2nd respondent had become liable (on the 
date of the creditors’ petition) equally with 
his father for the trade debts contracted 
by his father from the very beginning of 
the business. | 

As regards Ohalamayyav. Varadayya (5), 
it was not á case of a debt due by a 
.partnership family business to which section 
248 of the Contract Ast/sould be applied 
but an ordinary family debt incurred by 


the manager fora family purpose, Though 
that case sould be distinguished on that 
ground, I wish to state that, in my 


opinion, the adult junior members of a 


(20) 82 Ind. Cas. 760; 39 P, W. R. 1916. 
(21) 38 pad: Oas. 244. ~ 
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joint Hindu family and the minor mem- 
bers after they attain majority are personal- 
ly liable and to the extent of their separate 
properties aleo (that is, not merely to the 
extent of. their interests in joint family 
properties) for debts incurred for family 
necessities by the managing member, who is 
the agent of the family entitled to pledge 
the credit of all the family for debts 
ingurred for family necessity—I think the 
texts quoted by Subramauia Ayyar, J., at 
pages 170 and 171* clearly imply such 
personal and extended liability. -I am, 
with great respect, unable to agree 
with the learned Judge in his interpreta- 
tion of those texts. In Gokal ma vV. 
Amarchand (4), Chandavarkar, J., in oon- 
sidering Ohalama; yya v. Varadayy (5), says 
at page. 1292+: “Whether that Toda lay- 
ing down that principle is correct accord- 
ing to Hindu Law or not, it is unnecessary 
to decide in the present case, -1f is suffi- 
sient, however, to say that we have serious 
doubts about the correctness of a prin- 
ciple.” I am further inclined to doubt 
the correstness of the decisions quoted to 
us tbat the personal liability of the adult 
male members in a joint family partner- 
ship depends on their : being proved to 
have taxen Jan active part in the. business. 
As regards Sanka Krishnamurthi v. Bank of 
Burma (16), the defendant in that case was 
a minor even on the date of the suit and 
the direst question involved was the right 
minor’s: mother acting as his 
guardian to give a power-.of-attorney to an 
agent of,such'a wide character as to make 
the minor personally liable for debts in- 
curred by such agent even in frand of 
the minor and whether, wher the guardian . 
herself cannot claim the benefit of indemnity 
against the minor's property, the creditor 
can claim any right of subrogation to that 
benefit. As regards the observations in 
Waghela Rajsanjt v. Shekh Masludin (22), 
all that they amount to is that the 
covenant of a'mere- guardian cannot impose 
a personal liability on the minor ward. 
But the personal liability of a minor parte 
ner for a family partnership debt is created, 
not by the contract made for bim by his 
(22) 11 B. 651; 141. A. 89; 11 Ind. Jur, 315; 5 Sar, 
P. O. J. 16; 6 Ind. Deo. (nN. 8.) 364, 
*Pages of 22 M.--Eà, 
tPago of 9 Bom, L. R.—Ed. 
N Z 
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guardian as such, bat by the rules of Hindu 
Law and of partnership law by whioh the 
debt incurred by a major manager of Hindu 
Family partnership busihess has to ba paid 


personally by the minor’ members also. 


In the result, I would hold that both 
independently of the Contract Act, that is, 
by the rules of Hindu Law and by section 


“248 of the Contract Aot also-(as I think 


that that ‘section too applies though it is 
nos necessary to rely on 
spondent, was personally liable for all the 
debts in respect of the non-payment of 
which he was adjudicated an insolvent and 
I would restore the judgment of Bakewell, J.; 
allowing the appeal. 

Seasosr, J.—The question for our desision 
is whether the respondent, who belongs to 
a Nattukottai Chatty trading family, is 
personally ‘liable for the ‘trade debts of 
that- family inourred before he attained 


` majority, or whether he is not liable at 


all personally, The respondent attained 
majority in Azril 1914 and was ‘adjudicated 
insolvent in January 1915. 

If he was a partner, it will follow from 
section 249 of the Contract Act that he 
is personally liable for the ordinary debts 
of the frm incurred while he was a° 
partner. 

Persons who by Hick words or conduct 
lead others to balieva them to ba partners 
and persons who get orədit by allowing: 
themselves to be represented as partners 
incur all the responsibility of partners under 
sactions 245 and 245, 

Minors in this country’ are incapable of 


‘becoming partners in their own right, as. 


by section 11 of the Contract Aot they 
are declared to be not competent to con- 
tract. But they may ba admitted under 
section 247 to the benefits of partnership, 
upon which their shara besomes liable 
although they inour “na personal—liability. 
Such persons on attaining majority bacome 
ipso faoto liable under seation 243 for all 
obligations incurred by the partnership from 
the.date of their admission -to the bane- 
unless they publicly repudiate the 
partnership. hu . 

Such being the general effect of the 
Contrast Act ou the question, I will frst 
consider the raspondent’s liability for the 


- firm’s debts incurred daring his majority. 


la ae Ohetty families thera ia" 


it) the 2nd re-.. 


-the respondent, unlike them, 
‘salary’ for the work he did in his father’s 


ordinarily no distinction made between the 
trade assets and thefamily property [vide 
Chidambaram Ohetit v. Ramaswamt Chettiar 
(17) and Arunachalam Ohetiy v. Vellatappa 
Ohetty (1&)}. It has not been shown that in 
this particular family any family fund 
was kept apart from the trading capital, 


No attempt has been made to prove 
that ~ the respondent at any time 
repudiated the partnership, There is 


evidence that the respondent, both when ° 
a minor and when adult, took an active 


_part in the business of the shop, sitting 


by the safe, looking after the sascounts, 
collecting money, and signing receipts for 
the delivery of bales of piecegoods. There 
were 4or5 Gomastas in the shop, but 
received no 


business, 

The practice of Nattukottai Chetty firms 
trading nnder -trade initials has been fre- 
quently recognised in decisions of this Court, 
One of sush decisions is that in Mungumal 
Jessa Singh v. A. L. V. R. O. T. Firm (28). 
The initials under whioh this family traded 
appear to have been V. P. L. R. M, The 
affidavit presented by the respondent to 
the ` Insolvency Court commenced thus:-— 

“L V. P.L, R. M. Palaniappa Chetty, son 
of Y. P. L. R. M. Ramasamy Chetty, a 
Hindu of the Nattukottai Chetty oaste, 
aged about 19 years, * * * * 
do hereby solemnly and sincerely affirm, 
and say as follows,” and was signed in 
Tamil by the respondent, “V. P. L. R. 
M. Palaniappa Chetty”, thus denoting his 
consciousness that he balonged to the V. 
P. L R, M. fem of which his father, 
who prefixed the same initials to his name, 
was & partner. 

I think that the respondent’s conduct in 
taking an active paré in the business after 
becoming a major was sush. as to lead 
others to ast on the belief that he wasa 
partner. He was also, in the warda of Melvill, 


Jọ in Samalbhai Nathiibhat v. Someshvar 


(1), a “joint ownar of a trading business 
created through the operation of Hindu 


.Law between the members of an undivided 
: Hindu family.” 


I acoept the prinsiple laid 
Vadilal y. 
60-parcener- 


down by Chandavarkar, J., in 
Shah Khushul (3) that mere 


. 


(23) 4 M. L, T. 309. ¢ 
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ship does not give rise to a. presumption that 
a business carried on by one of the co- parceners 
in a joint family isa family business. It 
must aleo be shown that the business was 
set up with the aid of family funds. This 
follows in the present case from the fact 
that the respondent belongs to a Nattu- 
kottai Chetty trading family. and that in such 
families the decisions in Chidambaram Ohettiiv. 
Ramaswami Ohetttar (17) and Arunachalam 


- Ohetty v. Vellaiappa Chetty (18) quoted above 


recognise the existence of a certain custom. 
Tt bas further been shown that the _re- 
spondent took an active part in his father’s 
business. The onus, therefore, would lie on 
him of proving that he was not a partner 
during’ his majority. I think that both 
under Hindu Law and under the Contrast, 
Ast the respondent would be personally’ 
liable for partnership debts incurred after 
he came of age. It is, however, conceded 
that all the debts conserned in this adjudica- 
tion were debts incurred during the respond- 
ent’s minority. 

-The question of the respondent’s personal 
liability for debts incurred during-.. his 
‘minority is a more difficult one. His share 
is no doubt liable under Hindu Law [vide 
-Raghunathji Tarachand w. Bank of Bom- 
bay (6)j. If he was not a co parcener in 
a trading family, his share would still be 
liable if he was admitted while a minor 
‘to the benefits of partnership (section 
247 of the Contract Act),, but not other- 
wise. ae 
But as I observed in Gangayya-v, Ven- 
-kataramiah (14), a definite and conscious act 
on the part of the other partners is needed 
for admitting a minor. to the benefits of 
partnership. I do not find that it has 
been anywhere defined what are the acts 
which -would constitute admission to the 
benefits of partuership. Mr. Justice Abdur 
Rahim considers that it implies some 
‘definite act snsh as the allotment of a 
share or the distribution cf a part of the 


profits or something of an analogous 


gharacter. In Anant Ram v, Channu Lal (12) 
there is an observation that admission to 


partnership can only be with the, 


unanimous consent of-those who are already 
partners. I. dm clearly of opinion that 
„admission to the benefits of partnership 
means something , more than the meré 
“incident of birth in a particular family. 


- 


p 


The equivocal acts of the respondent during 
his minority- would not have the effect of 
investing him with the responsibility of a 
partner. I think that sections 245 and 246 of 
the Contract Ast on be applied only to the 
conduct of persons who are competent to 
contract, and not to minors. Mr. Mayne in his 
Hindu Law says that one of the principles 
of partnership in England which is that a 
partner’ must be a person to whom the 
„other partners are willing to delegate their 
authority and capable of binding them by 
their acts, is the- same in India. This 
would naturally exclude minors, Also no 
pew persons can ke introduced into the 
Management without special agreement. A 
manager is chosen for his special aptitude 
for business, So aleo it would appear that 
not every minor born in a trading family 
would, as a matter of course, bé admitted 
to the benefits of partnership, but that 
there- must be some agreement on the part 
of the partners to admit him, some “con- 
sentient act,” as Mr. Justice Sale calls it 
in Lutchmanen Ohetty v. Siva Prokasa 
Modeliar (10). Ry 

In the present case, there being no proof 
of the respondent’s admission to the bene- 


- fits of partnership during his minority, he~ 


is not personally liable under section 248 
of the Contract Act for debts incurred by 
the. firm during his: minority now that he 
-has attained majority. 

Equally be is not personally liable under 
Hindu Law. for debts contracted by the 
manager of the firm during his minority, 
for it is settled law that a personal liabili- 
ty cannot be imposed on a minor by the 
covenant of his - guardian and” manager, 
vide Waghela Rajsanji v. Shekh Masludin 
(22),  Mahurana Shri Ranmalsıngji v. 
Vadilal YVokhatchand (24) and Sanka 
Krishnamurthi v. Bank of Burma (18). 

In the result, I agree with the learned 
Chief Justice that the respondent could 
haye been declared insolvent in respeat 
of debts, if any, incarred during his 
majority, but that debts incurred before 
that event ‘should not be taken into 
account in the adjudication proceedings. ` 


Appeal dismissed. 
(24) 20 B. 61; 10 Ind, Dee. (N, s.) 599, 


` 
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-OALCUTTA. HIGH COURT. 
AppvaL FROM Ogper No. 122 05 1915. 
August 6, 1918. 
Present:—Justice Sir John Woodroffe, Kr., 
and Justice Sir Syed Shamsul Huda, KT. 
Sheikh ABDUL AZIZ —-PETITIONER 
versus 

HABID MISTRI AND oTaers—Oprosita 

x Partigs. | 

Civil Procedure Code (Act Y of 1908), O. IX, rr. 2, 
4—Application for restoration of application for 
adjudication in insolvency dismissed under O. IX, 7.2 
—Fresh application, whether lies—Provincial Insol- 
vency Act (III of 1907) —Insolvency application, dis- 
missal of. 

The dismissal of an application for restoration of 
an -application for adjudication in-insolvency dis- 
missed under Order IX, rule 2, Civil Procedure Code, 
is no bar to the presentation "ofa fresh application 
for insolvency. 

Order IX, rule 4, Civil Procedure Code, does not say 
that if an ‘applicant avails himself of the second 
alternative mentioned in that rule, he is precluded 
from instituting a fresh application. 

Appeal against the order of the District 
J udge, 24.Pergunnahs, dated abe 24th Feb: 


ruary 1915. 


Babu Nalin Chandra Pal, for the Petiticner. 
—The appellant filed an application for 
insolvency on 23rd January 1914 and- the 
application for insolvency was dismissed on 
2nd November 1914, on the ground that the ap- 
pellant had failed to supply sopies of petitions 
to several oreditora,, An application for 
restoring the application of 23rd January 
1914 was made on 3rd November 1914 and 
was dismissed on 6th November 1914. Fresh 
application for insolvency was then. made 
on 10th November 1914. 


The lat application was ‘not dismissed on 
the merits, and, therefore, -it cannot be said 
to ba res judicata, though the present ap- 
plication is on the same fasts. The criginal 
application cannot ba dismissed under Order 
IX, rule 4, Civil Procedure Onde. 

Babu Satyendra Nath Mitter, for the Oppa- 


site Parties.—The question, is, whether the,’ 


application has been dismissed ander Order’ 
Ix, rule 4, or not. The appellant. has 
failed to take such nesessary steps as is 
contemplated under Order IX, rule 2, 


Order IX; rule 4, applies because section | 


47, Provincial Insolvenoy . Ast, does not 
make Order IX, rule 4, Civil Procedure 


Code, inapplicable to the present case. He 
has got only one remedy, there is the 
word “or” in Order IX, rula 4. He has 
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chosen to have the first remedy, therefore, 
he is barred to bring a fresh suit. The 
remedies are in the alternative, 

Babu Nalin Ohaxdra Pal, for the Appel- 
Gan t, was not heard in reply, 


JUDGMENT.—Thisappeal must bedecreed. 
It bas been held by the learned Judge upon 


. areading of Order IX, rule 4 of the Code 


of Civil Procedure, made applicable to 
insolvency proceedings, that if an applicant 
avails himself of ~the second alternative 
mentioned in that rule, he is precluded 
from instituting a fresh application. The 
rule, however, does not say so, and if 
that were the intention, we might have 
found in it a provision similar to that in 
Order IK, rule 9, which states that where 
a suit is dismissed tnder rule 8, the 
plaintiff shall be precluded from bringing 
a fresh suit in respet of the same cause 
of action. No other legal ground has 
been shown to us/whish existed in’ bar 
of the plaintiff's application for insolvency; 
and it is to be-‘noted that the dismissal 


‘of the application on the 2nd November 
1914 was on a ground which did not 


affect the merits. The application has never 
been determined upon the merits, and 
unless there is some specific provision pro» 
hibiting the present application (and we 
hold there is none), that application should 
lie and should be entertained. 

The appeal, therefore, must be decreed 
with costs, the hearing fee being assessed 
at one gold mchur. We direct. that the 
appellant's application to be declared an 
insolvent be heard and adjudged on the 
merits. 4 

Let the record be sent down 
lower Court without delay. 


to the 


Appeal decreed, 


“ 
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JAGO V, ARJUN, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


ž Sroonp Orvin Arrear No. 86 or 1917. 


November 25, 1918, 
Present:— Mr. Batten, A. J.C. 
JAGO AND ANOTHER— Drrenpants Nos. 4 

AND 5—APpPELLANTS 
` VéTSUs 
- ARJUN AND ANOTHER— PLAINTIFES—- 


RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 95—Redemp- 
` tion— Contribution suit by redeeming mortgagor against 
other co-mgrtgagors— Money for redemption borrowed 

— Interest, | é 
The fact that a redeeming co-mortgagor had to 
borrow. redemption money at a high rate of interest 
is not a ground for charging a high rate of interest 
to his co-mortgagors in a suit under section 95 of 
the Transfer of Property Act. The pecuniary posi- 
tion of the person who redeems is not a factor to 
be taken into consideration in arriving at the 
proper expenses within the meaning of that section, 


Appeal from the deoree of the Divisional 
Judge, Nagpur Division, in Civil Appeal 
No, 71 of 1916, dated the 15th November 
1916. 

Mr. K. K. Gandhe, for the Appellants. 
“ Mr. W. H. Dhabe, for the Respondents. 


JUDGMENT.—This appeal arises out of 

a suit brought under section 95 of the 
Transfer of Property Act. The appeHants, 
who are purchasers of the rights of one 
of the co-mortgagors, have been made to 
‘pay contribution towards the costs of 
redeeming a mortgage.: No arguments 
„haye ‘been adduced in support of the Ist 
ground ofappeal. The second ground raises 
"a queStion of fact as‘ to whether or not 
the appellants proved that they were bona 
fide purchasers without notice. This is a 
pure question of- fact and I cannot interfere 
with the finding: in second appeal.” The 
3rd ground of appeal is not pressed. The 
4th ground of appeal is tothe effect that 
thé lower Appellate Court should not have 
held that the plaintiff had borrowed money 
- for redeeming™the mortgage. This ground 
beconies irrelevant on my finding on the 
5th ground that it makes no difference 
whether the plaintiff borrowed the money 
or not. The 5th ground of appeal is to 
tbe effect that the District Judge erred in 
| awarding a high rate of interest, 24 per cent. 
per annum, besause the’ plaintiff had had to 
borrow the redemption money at that rate. 
Jn my“opinion the District Judge was wrong 
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t ` 
| 


in taking into consideration the means by 
which the plaintiff: had raised the money. 
How a person who wishes to redeem raises 
the money for that purpose isa matter which 
does not concern anybody but himself, 
If he has to borrow the redemption money 
at a high rate of interest, that is not a 
ground for sharging a high” rate .of 
interest to his co-mortgagors under section 
95 of the Transfer of Property Act, The 
pecuniary position of tbe person who 
redeems is not a factor to be taken into 


consideration in arriving at the proper 
expenses -within the meaning of section 
95. I consider. that on the face of it 


24 per cent. per annum is too high a rate of 
interest, especially as in the judgment in the 
original mortgage suit the rate of interest 
until realization was fixed at 12.’ per cent. 
per annum from the date of payment, viz., 
14th Ostober 1912. The District Judge 
bas ordered the appellants to pay Rs. 695 
on or before 14th Febrnary 1917. This 
amount incladed interest at 24 per cent. 
By appealing the appellant asks for a re- 
duction of the amount and also asks for 
an extension of the time for payment. If 
interest is caloulated at 12 per cent. instead 
of 24 per sent. up to the present date, ‘the 
amount comes to more than Rs. 695, but 
the learned Pleader for-the respondent is 
‘willing to accept Rs. 695 provided that he 
objects to any extension of time from this 
deta being given without further interest, 
This objection is quite fair. The result 
of the appeal, therefore, is that the amount 
payable by the appellants remains at 
Rs. 695 but the date for payment is ex. 
tended from 14th February 1917 to the 
present date 25th November 1918. In 
consideration of extending the time I order 
that interest on Rs. 695 be payable at 
12 per cent. per annum from this date until 
The parties will bear their own 


Decree modified, 


a 


ea Se 
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MENGHA RAM Ù, HASSU, 


PUNJAB OHIEF COURT. 
Orve Revision No. 928 or 1914, 4 


= November 4, 1914. ae 

Present :—Sir Alfred Kensington, KT., 

Chief Judge. ue 
MENGHA’‘RAM AND OTRERS—-PLAINTIFFS 
— PETITIONERS 
versus 

HASSU AND OTHERS— DEFENDANTS — 

RESPONDENTS. 


Limitation Act (TX of 1908), Sch. J, Arts. 52, 57, 
66, 115, 120—Suit jor recovery of grain advanced— 
Timitation applicable. 

A suitfor the recovery of grain advanced to- 
gether with interest in kind or its value is governed 
either by Article 65 or by Article 115 of Schedule I 
of the Limitation Act, and not by Article 52 or 57 or 
65 of the Act. 


Revision from the order of the District’ 


Judge, ` Mianwali, dated the 9th May 
1914, 
Bhagat Govind Das, for the Petitioners. 
FACTS appear from the following extract 
from the judgment of the lower Appellate 
Oourt :—~ 
“The point ‘involved in this case is, 
whether the suit for the resovery of grain 
debt or “its value in case of non- -delivery 
of grain is governed by the three years’ 
- limitation or six yéars’, The Munsif has 
held that it is governed by the three years’, 
rule under Article 115, Indian Limitation 
Ast, The plaintiff appeals and it is eon- 
tended that the suit is governed by the six 
years’ rule of limitation. 
_Jearned Pleader has argued that this was 
a suit for the values of goods; sold. I 
cannot agree’ to this, because the plaint 
. says defendant borrowed grain to be returned. 
with 50 per sent. interest to ba paid each 
year. It is also not a suit for appoific 
moveable property, for the grain which 
defendant got was consumed by him and 
any : other grain can be returned as its 
equivalent. ~ - 
“The learned Pleader then contended that 
when the Panjab Loans Limitation Act was 
” passed in 1904, the intention of the Legis- 
lature was in the Punjab that Zaminodars 
should not be harassed by money suits by the 
money-lenders-as they could not afford to 
wait longer, not being able to get the lands 


‘of Zemindars by Virtue of the passing of _ 


„the Punjab Alienation of Land Act. It is 
sontenied that grain somes under the 
definition of money, as it can he converted 
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into cash at any moment. It is, therefore, 
contended that looking to the spirit of the 
Act I of 1904 (Punjab Act), Article 57 
should apply and this should be treated 
as a suit for money payable for money 
lent. I cannot agree to this argument and 
cannot so treat the word money as to 
include grain under it. The words used 
in various articles of the Act are money, 
moveable property, food and drink, spesifia 
moveable property and goods, ~~ 

~ Although there are judgments in which 
it has begn held that specific moveable pro- 
perty includes money as when a person 
gives cash to a man to be paid in spesie 
to angther, yet it js nowhere held that 
money includes grain or other moveable ` 
property, vide rulings quoted at page 239, 
Starling’s Indian Limitation Aot. It is 
there mentioned that even Government pro- 
missory notes are not money. I must hold 
that grain comes uncer the category of 
moveable property, or goods. Therefore, I 
cannot agree that this is a suit for money 
payable for money lent, nor under Artiole 
92 for the price of vont sold, 

“I bave given my reasons why I hold that 
Article 115 applies and the suit is barred, 
because it is brought more~than three 
years from the date on which grain which 
was deliverable was not delivered.” ~ 


JUDGMENT.—Achhar Mal v, Hukman 
(1) does not support ground No. 3, and it can- 
not be said here that there were fresh 
breashes from year to year giving fresh 
periods of limitation. 

Mr. Govind Das urges that in the ab- 
sence of any Artiole dealing specifically: with 
advances of grain he will get the benefit 
of Article 120. : 

Plaintiff can get no extension of time 
under the Punjab Loans Limitation Act, 
I of 1904, as his claim in respect of grain 
advauces will fall under Article 65 or Artiole 
115, Limitation Act Schedule. 


Appzal dismissed, 


(1) 28 P. R. 1897. 
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CALCUTTA HIGH COURT. 


ÀPPE:L From ORIGINAL ‘Bacree No. 392 or ~ 


- 1915, | 
August 16, 1918, 
Present:—Mr. Justice N. R. Chatterjea and Mr. 
Justice Smither, 
. SOWRENDRA MOHAN SINHA— 
PLAINTI PE — APPELLANT 
versus 


SOSHI BHUSAN ‘KOER AND 0THERS— 


Derenngyts—Responven rs, 

Malicious prosecution—Reasonable and 
, cause. . 
The proof npon which all actions for damages 
for malicious prosecution turn is the state of mind 
of the prosecutor at the time he institutes or 
| authorises the prosecution. If he receives informa- 
tion from others and acts upon it by making a 
criminal charge against any person, the motives of 
the informants or the truth in fact of the story 
they tell are,to a great extent beside the point. 
The crucial questions for consideration are:— 

(a) Did the prosecutor believe the story upon 
which he acted? 4 

(b) Was his conduct in believing and acting on it 
that of a reasonable man of ordinary prudence? 

(c) Had_he any indirect motive in making the 
. charge?(p. 237, col. r.} f 


Corea v. Peiris, (1909) A.C, 649; 79 L. J, P.O, 
25; 100 L. T. 790; 25 T, L. R. 631, followed. 

At the instance of the defendants proceedings 
under section 107, Criminal Procedure Code, were 
twice taken against the plaintiff, Inthe first caso 
he was bound down by the Sub-Divisional Magis- 
trate to keep the perce, buton the District Magistrate 
being moved, the order wasset aside for want of 
` territorial jurisdiction in the Sub-Divisional Magis- 
trate. The second case was tried by the Distriot 
Magistrate himself and it resulted in favour of the 
plaintiff on the evidence adduced by the defendants, 
not because the case against the plaintiff was 
false, but because the facts proved did not make ont 
a good case for binding down the plaintiff. The 
plaintiff then sued the defendant for damages for 
malicious prosecation: 

Held; (1) that in order to succeed the plaintiff 
mast establish that the defendants had instituted 
and conducted the proceedings maliciously and 
wi reasonable or probable cause; [p. 236, 
co} 1.) : 

12) that the fact that the plaintiff was bound down 
in one case, though the order was subsequently set 
aside-in appeal, was evidence of the strongest possible 
character, if unrebutted, against the plea of want 
of reasonable and probable canse: [p. 257, col. 2.] 


probable 


(3) that the fact that the second case termi- 
nated in favour of the plaintiff as it did, also showed 
that the defendants had not acted against the plaint- 
iff with malice or without reasonable or probable 
cause. [p. 240, col. 1.] : 


Appeal against the decrae of the Sub- 
ordinate Judge, lst Court, Burdwan, dated 
. the 31st of March 1915, 
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Dr. D. N, Mitter and Babus Satindra Nath’ 
Mookerjee and Bejan K. Mukerjee, for the 
Appellant. qe | 

Dr. Sarat Ok. Basak and Babus Nand Lal 
Banerjee, Jogendra Nath Mukerjee. and Girija 
P. Sanyal, for the Respondents. 

JUDGMENT.—This appeal arises- out 
of a suit for damages for malicious pro- 
secution. y 

The plaintiff belongs to the Zemindar 
family of Debipur in the District of 
Burdwan. He is the Darpatnidar (to the- 
extent of 12 annas share) of Mouzah 
‘Beeruha, which is two miles distant from 
Debipur. The defendants are residents of 
Monza Beeruha; the defendant No. 1,.Soshi 
Bhusan Koer, practises as a Pleader at 
Purnea, the defendant No.2, Bama Charan 
Koer, is his brother and the defendant No. 
8, Bhola Nath Mandal, is tha brother-in- 


. law of Bama Charan. 


` A 12-annas share of the Patni interest 
of Monza Beeruha belonged to the Mulliks 
of Chonpira, and the remaining + nunas 
to Bhola Nath, the defendant No.3. The 
plaintiff is the Dar-patnidar of the 12 annas 
share under the Mulliks from the time 
of his ancestors. The 4-annas share of 
the Patni of the defendant No. 3 was 
held by him in khas. In August 1909 


the Mnulliks sold their 12-annas Patni 
interest to the defendant. No. 1, Soshi 
Bhusan. 


The plaintifi’s case is, that the defend- 
ant No. 1, after purchasing the 12 annas 
of the Patni interest in the Mouza, was 
desirons of acquiring the Dar-patni interest 
of the plaintiff and made proposals accord- 
ingly, but on plaintiff's refusal to sell it, 
took stepe to prevent the tenants from 
paying rents to : tho plaintiff and started 
proceedings -to- bind down the plaintiff, 
his Gomastha Charu, and his servant 


Avatar Muchi, under section 107 of the 
Criminal Procedure, Code, but the pro- 
ceedings terminated in their favour. The 


plaintiff alleges that the proceedings were 
instituted and conducted by. all the defend- 
ants, who conspired against the plaintiff 
with a view tocompel him to part with 
his _Dar-pataoi interest in a.12 annas share of 
ihe Mouza in favour of the defendant- 
No. 1, that-these cases were false and_ 
malicious and instituted without reasonable 
and probable cause, . The plaintiff acgord- 
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ingly claimed Rs. 5,859-14-0 as damages 
from the defendants, that being the sum 
_ actnally spent’ by him in defending the 
cases. 

The defence shortly stated is, that the 
plaintiff's claim in so far as the first 
section 107 cass is concerned is barred 
by limitation, that: the defendants never 
asked the plaintiff to sell his Dar-pa‘ni 
interest, that on the contrary the plaintiff 
made several proposals to the defendants 
with a view to purchase the 12-annas 
` Patni interest from Soshi Bhusan, that 
on his refusal to sell it the plaintiff 
harassed, oppressed and threatened the 
defendants and the villagers who sided with 
them, that the procesdings were not false 
and malicious, and that the defendants had 
reasonable and probable cause for institat- 
ing and conducting the proceedings and are, 
therefore, not liable for damages. 
`> The Ccurt below found in favour of the 
defendants and assordingly dismissed the 
suit. The plaintiff has appealed’ to this 
Oourt. 

_ he questions for consideration are whether 
, the defendants acted maliviously and 
withont reasonable and probable cause. In 
order to shaw that the defendants acted 
maliciously the plaintiff adduced evidense 


to show that the defendants proposed to- 


the plaintiff that he should sell his 12- 
annas share in the Dar-patni to the defend- 
ant No. 1 and that on his refusal to do 
so, the defendants entered 
tion with the villagers and stopped the 
payment of rents by, the tenants to the 
~ plaintiff and—did not allow any man of 
the plaintiff to realize .rent from the 
tenants. The evidence on the point 
been discussed by the learned Subordinate 
Judge who has come to the- conclusion that 
the evidence is not ~worthy of belief, and as 
we agree in that conclusion it is uuneses- 
sary to refer to the evidence. The defend. 


ants emphatically denied that -there~ was , 


any proposal on their partto purchase the 
Dar patni right of the plaintiff and it 
. seems to us highly improbable that they 
made such a proposal. The plaintiff ` is 
a big Zemindar of the locality and the 
Dar-patni is held by him from the time 
of his ancestors. The defendant No. .1 
haino Zemindari or other landed property, 


exvept a few jamas in the Mouza which 


- -father-in-law and his oo-sharers 


into combina- | 


has _ 


he held as tenant. The defendants Nos. 
Zand 3 ara men ofno position. We do not 
think that they would venture to make a 
proposal tothe plaintiff that he should 
sell the Dar-patni which would ba highly 
insulting to the plaintiff, and it is still 
more improbable and in faot almost incredible 
that such people would imagine that they 
sould compel and would attempt to compel 
the Zemindar to yield to such a proposal 
against his will. On the other hand the 
defendants’ case was that the plaintiff 
through his men proposed to the defend. 
ant No. 1 that he should sel) the 12. 
annas Patni which had been purchased by 
him, 

It appears from the evidence of Sripada 
Choudhury, who acted as the agent of his 
in the 
matter of the sale of the 12-annas share 
of the Patni, that he tried his best to sell 
the Patni right to the plaintiff, but the 
latter did not “take heed to take the pro- 
perty on fair and equitable prise.” The 
deféndant No. 3 deposited some money 
with Sripada for purchasing the Patni on 
behalf of the defendant No. 1 and. then 
the plaintiff sent his Amla to Sripada 
Babu requesting him to have the sale 
effected with him, but he told the man 
that as he had already settled to sell the 
Patni to another he could not recede at 
that stage. Bhola Nath says that Charu 
asked him why hé made the Bainama when 
his master (the plaintiff) would purchase, 
‘Sripada wroté to Soshi Bhusan on the 
20th July 1909 that all the co-sharers...,., 
(in the 12 annas Patni) had tequired him 
to complete the transaction withont delay, 
that Babu Sonrindra. Mohan Singh the 
Dar-patnidar “has been very anxious to 
secure the property end has written me a 
very pathetic letter on the subject but 
as I have given my honest word to Bhola 
Nath, I should not like to resile from it 
unless you make . unnecessary delay and 
thus oblige me to do so. ” 

It -appears, therefore, that the plaintiff 
was trying to purchase the Patni interest 
when Sripada had taken some money from 
Bhola Nath on behalf of Soshi Bhnusan, - 
The Patni interest, however, was conveyed 
to Soshi Bhusan by two Kobalas, dated the 
16th and 17th August 1909, Plaintiff 
was then 9 minor (about 20 years of age) 
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and Soshi Bhusan on the ‘28th February 
1910 wrote to his maternal grandfather 
(who looked after his estate) giving him 
information about his purchase and demand- 
- ing rent of the Dar-patni. Reminders were 
sent by two letters. The letter dated the 
16th April reached Debipur on the 18th 
April 1910, but was refused and returned. 
On the next day (19th April 1910) the 
“ plaintiff wrote a letter to Bama’Charan to 
- see him at once at the Debipur Katchery. 
Bama Charan saw the plaintiff on the next 
day (20th April) and the plaintiff asked him 
to request Soshi to sell the Patni to the plaint- 
iff and to see that this was done. He 
replied that “no one purchases properties for 
selling them” and then wrote to Soshi 
at Purnea informing him of the conversa- 
tion. 
` iff ‘for rents of the Dar patni and he 
obtained a desree on the 12th September 
1910. The plaintiff was at that time a 
minor, but: his Karkun ` Asutosh Roy saya 
that at that time he used to come to the 
Katchery and look after his business. Hs 
attained majority on the—-— (sic). ` 

The plaintiff had no Katchery at 
‘Beeraha, and his Gomastha used to collect 


Soshi Bhusan had to sue the plaint-. . to hold his Katshery. Chara 


but he did not agree to this.” 

It_ appears that Soshi  Bhusan and 
Bama Charan had purébased a tank at 
Beeruha- called the Jote tank together 
with some Bhit lands contiguous. to it, 
on which there were 
at asale held in execution of a rent 
decree obtained against_ the former tenant 
by the plaintiffs father in. 1889, že., 


about 24 years before the suit and they ~ 


After Soshi’s 
Charu Samanta 


were in possession of it, 
purchase of the Patni, 


on behalf of the plaintiff claimed the 


property as his Chakran. In Bysak 1317 
Bama Charan cut some Babla trees, and 
thereupon BamaCharan’s sou Sarat was 
called by Charu Samanta to the house 
of the Hazras at Bearuha where he used 
told him 
“Sourendra Babu asked your father Bama 
Charan to write to Soshi Babu at Purses 
intimating to him that Sourendra Babu 
wanted to purchase his Patni. Did your 
father receive any reply to this? I. re. 
plied, no. On this. Charu said, why did 
you out down Babla trees? -I said, why 
do you ask this now after seeing our 
sale certificate? He said that he did not 


rents at the honse of the Hazras in. the “see the deed carefully and wanted to see it 


village. After the purchase of thé Patni 
interest by: Soshi Bhusan, the plaintiff 
laid the foundation of a Katohery house 
at Beeruha, to which Bhola Nath (the de- 
fendant, No. 3) who was the? owner of 
the 4-annaa Patni objected. He was told 
-by the plaintiff's peon to see the plaint- 
iff and he accordingly wrote to the plaint- 
“HÉ asking for an interview. On receipt 
of the reply he~went to Debipur and saw 
the plaintiff in April 1910 and asked 
him- why he was ‘making a Katchery on 
ljmali land. He was told that rent would 
be paid for fhe land -to him. Bhola 
-Nath says that at that time the plaintiff 
told him to ask “Soshi Bhusan to sell 
his Patni ióterest as he was a Pleader 
and knows his business and dce3 not 
know Zsmindari business. -He~also_. said 
that he could teach lesson to Sadgopes 
(the defendants are Sadgopes) as he did 
the Debipur-Roys, and in that case Soshi 
Bhusan would have no alternative to 
parting with his Patni. He also , asked — 
him to sell his 4annas Patni to him 
er to give him Dar-patni of that share 


again. I said I would be able to show 
this to him again if he would go to my 


house. On this he -said he was not a 
Gomasta of a petty Zoamindar, he ‘could 
make me sit there for ten hours,” Sarat 


informed his father of the above sonversa- 
tion and wrote to Soshi Bhusan at Purnea. 

At about this time Bhola Nath brought, ` 
a criminal case against Chara Samanta, 
Avatar Muchi and a Sikh Darwan,, alleg- 
ing that palm leaves and palm fruits 
were cut from his garden under the 
orders of Chari Samanta, The case, howe: 
ever, was dismissed on the llth July 
1910 on the ground that the complainant’s 
exclusive possession was not proved, the 
Court giving the henefit of the doubt to the 
accused Charu , Samanta who alone ap: 
pears to have been summoned. 

After the disposal ,of the above case 
Bhola Nath brought a suit against. the 
plaintiff in connection with the building. 
of the Katshery house by the plaintiff. 
The suit was ultimately disposed of on 
appeal on the 28th February 1914, and 
the : Court disallowed the prayer for 


some Babla trees, ` 


r 
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joint possession and injunction but gave 
th share of the disputed land exclusively 
to Bhola Nath on the further side of the 
Katchery house, z 

After the institution of the palm leaf 
cutting case, Bhola Nath receiyed a letter 
(Exhibit N) from tbe plaintiff on the 
lst Jyst 1317 (15th May 1910) asking 
him to see him, the plaintiff, at the Debi- 
- pur Kutchery as he thought “a meeting 
with him was necessary.” This letter 
was brought to Bhola Nath by the peon 
Avatar- Muchi, who told- him that if he. 
failed to see the plaintiff at Debipur he 
would be forcibly taken there and wonld 
have the same fate as Raman Koer (who, 
it- appears, was murdered), and Bhola 
Nath says that out of fear he did not see 
the plaintiff P 

A similar letter ‘addressed to Bama 
Charan was delivered-to him by Avatar 
Muchi, who told him that if he did not 
go within two or three days he would 
be forcibly taken to Debipur Katchery, 
that he’ would have the same fate as 
Raman Koer and his son Sarat should 
purchase a “kocha (mourning’ dress). 
_-Bama Charan says he sommunicated all 
this to Soshi Bhusan at Parnea by 9 
letter. : f R 
In the middle of Jyst, Sosbi Bhúsan 
came to Beeruha from Purnea. He met 


t 


a relative of the plaintiff at the Debipur 
station and learnt that it was not a 
fact’ that the ‘plaintiff was collecting. 


lathtals for committing a breach of the 
peace at Beeruha. He also made en- 
quiries at Beernha from saveral persons, 
as would appear from the evidense of 
the defendants Nos. 2 and 3 and Sarat, and 
concluded that the threats conveyed to his 
brother and Bhola Nath were empty threats. 
He, thereforé, did not think it necessary to 
take any steps and was about to return 
to Purnea. On the 35st Jyst (31st May, 
1910), however, he was informed by one 
Sital Koer that Charu Samanta had agked 
him to remain at ‘home on the next day, 
as he would meet him on the banks of 
the tank, meaving thereby that he would 
commit a rioting if hia attempt to take 
possession of the tank -was interfered 
with. Soshi Bhusan says that he thought 
that this was not an empty threat and 
wrote out a petition to the Sub-Divisional” 


4 


Magistrate at Kalna in which he prayed 


that constables might be deputed at 
Beeruha to prevent a breach of the 
peace, and that proceedings might be 


taken to bind down the plaintiff and 
his men to keep the peace, and despatch. 
ed it through his nephew Sarat ‘at 2 p.m, 
on that day. Kalna is 16 miles from 
Beeruha and he apprehended that no 
steps could be taken in time by the 
Magistrate to prevent a breach of the 
peace. He accordingly sent a telegram to 
the Sub Divisional Magistrate, in which 
he intimated that a breach of the peace 
was imminent. 

Two constables were accordingly sent to 
Beeruha the next day who were ‘posted 
there for about a month, and the Sab- 
Divisional Magistrate ordered a Police en. 
quiry. Qn receipt of the Police report he 
started proceedings under section 107 
against the plaintiff, his Gomasta Charu 
Samanta, his peon Avatar Muschi, and 
two other persons and bound down the 
plaintiff, Charu and Avatar to keep the 
peace on the 9th September 1910, The 
District Magistrate was moved, and he ` 
held by his ofder, dated the 8th November 
19:0, that the Sub-Divisional Officer had 
no jurisdiction, as tbe plaintiff sand Charu 
Samanta were residents of Debipur which 
was outside the .jurisdiction of the Sub- 
Divisional Magistrate of Kalna. Avatar 


Muschi was Blso acquitted on the ground 


that there was no evidense to justify 
binding him down, This was the first case. 

There were some other petitiong for 
taking proseedings under section 107, but 
no proseedings were taken. The last 
application was made on the 18th April 
1911 by Bama Charan, Bhola Nath and 
9 other residents of Besruha to the Sub- 
Divisional Magistrate of Kalna, in which 
they set out various acts of oppression 
sommitied by the plaintiff, the repeated 
threats of'violanse and the employment 
of a number of Punjabi Pathans with a 
view to “cool down” the villagers of 
Beeruha, stated that the plaintiff and others 
were likely to commit, a serious breach of 
the peace, and prayed that the tub- 
Divisional Magistrate be pleased to re- 
commend to the District Magistrate that 
a proceeding might bs drawn up against 
the plaintiff, Avatar Muchi and certain 

z t f 
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other persons mentioned in the application. 
On the 6th May 1911 the Sub-Vivisional 


Magistrate recommended that proseedings 
should be taken. The District Magistrate 
(Mr. Scroope). thereupon directed a 


Police enquiry, and on the 8th June 1911 
proceedings were drawn up under section 
107 and the case was made over to the 
Sub-Divisional Magistrate fgr disposal. 
The plaintiff thereupon moved this Oourt 
for transfer of the oase and on the 19th 
Desember 1911 the case was transferred 
to the District Magistrate of Bardwan. 

- The District Magistrate Mr. Moberly, by 
his order dated the 17th January 1912, 
directed an enquiry by the District Supserin- 
tendent of Police whether there was then 
any apprehension of a breach of the 
peace such as would necessitate proceedings 
under section 107. On the 23rd January 
1912, Bama Charan submitted a petition 
to the District Magistrate objecting to 
-Police enquiry at that stage, and mentioned 
some acts committed by ~ the plaintiff 
during the pendency of the case, and on 
the 3rd April 1912 submitted a list of 
‘ specific instances of wrongful acts com- 
mitted. by the plaintiff and his men before 
and after the proceedings. 

The case was heard by Mr. Moberly the 
District Magistrate, who. in a lengthy 
judgment, dated the 3.st May 1912, 
came to the conclusion that the 2nd party 
could not be bound down in those proceed- 
ings, as the lst party had “failed to show 
that the tension of feeling and the acts 
of oppression alleged were due to a deter- 
mination to have the Patni right of Mouza 
Beeruha by force from the 2nd party,” and 
pocordingly discharged the accused. The 
learned , Magistrate desided the cass upon 
the evidence of the lst party alons and 
did not hear the evidence of the 2nd 


party. This is referred to as the second | 


section 1017 care, 

The plaintiff thus was acquitted in 
both the cases, and the question isswhether 
the plaintiff bas succeeded is establishing 
that the defendants had instituted and 
conducted the proceedings maliciously and 
without reasonable and probable cause. | 

Now the firat case was instituted upon 
the petition submitted by Soshi Bhusan 
to the Sub- Divisional Magistrate of Kalna 
on the 3lst May 1910. Ie was informed 
D. z 
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of the threats held out by letters written 
to him .by Bama Charan at Purneah, and 
also by Bama Charan and Bhola Nath 
and other villagers when he came to 
Besruha but be did not take any action 
as he thought that the threats were empty 
threats. The immediate cause which led 
him to submit the petition to the Magis- 
trate was-the information conveyed to hin 
by Sital Koer at midday on the 31st 
May 1910. Sital told him (as already 
stated) that Charu Samanta had asked 
him to tell him (Soshi Bhusan) to stay 
at Beeruha till the next day, when he 
(Charu) would meet him at the Jote tank, 
which meant that there would be «4 
rioting if Soshi Bhusan and his brother 
would oppose the cutting of Babla trees; 
Soshi Bhusan says that he fully believed 
that a breach of the ‘peace was imminent, 
and within an hour.of}getting the informa- 
-tion he sent the application to] the 
Sub-Divisional Officer of Kalná, and 
-shortly after sent a telegram. It is contend- 
ed on behalf of the appellant that he ought 
to have made enguiries as to the ‘truth 
of the information sonyeyed to him by 
Sital Koer before. taking any steps in the 
matter. .But the question is, not whether 
the defendant might have obtained more 
satisfactory and surer grounds ‘of belief 
by making farther enquiries, but whether 
the facts brought to his knowledge 
furnished reasonable and probable cansa 
for his believing that the plaintiff's men 
would come to Beeruha to commit a breach 
of the peace. If he acted upon the 
information of a trastworthy informant, 
he cannot be said to have proseeded 
without reasonable and probable cause 
besause he had not made enquiry of some 
one else who could have repeated and-con- 
firmed what was told him [see . Tister v., 
Perryman (1)]. Soshi Bhusan had on coming 
to the village made enquiries of virions 
persons and was satisfied and believed 
that threats had actually besn held ont 
and certain acts of opprvssion had baen 
committed by the plaiatiff_and his men. 
Sital Koer was a residént of the village. 
Soshi Bhusan says that when he got the 
information, ha fally believed that a breach 
of the peace was imminent and nothing ha 

(1) (1870) 4 H. L. 521 at pp. 536, 537; 39 L. J. Ex- 
“177; 23 L. T. 269; 19 W. R, 9 
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.been suggested as to why he should have 

disbelieved Sital Koer. The information 

conveyed by Sital was not hearsay, he 

was asked by Charn to tell Soshi Bhusan 

to meet him at. the tank, and having 

regard to what Soshi Bhusan hadlearnt 
~ on enquiry from. the villagers about the 
previous threats and acts he was justified 
in believing what Sital told him. In this 
connection we may refer to the observa- 
tions made by Lord Atkinson in deliver- 
ing the judgment of the Judicial Committee 
in the case of Corea v. Peiris (2): “The 
pivot upon which almostall such actions turn 
isthe state of mind of the prosecator at 
the time he institutes or authorises the 
prosecution. If he receives information 
from others and acts upon it by making 
a criminal charge against any person, the 
motives of the informants, or the truth 
in fact of the story they tell, are to a 
great extent beside the point. The érucial 
questions for consideration ~are: Did the 
prosecutor believe the story upon which 
he acted? Was his conduct ‘in believing 
it, and acting on it, that of a reasonable 
man of ordinary prudence? Had he any 
indirect, motive- in making the obarger” 
It is true that on the day on which 
Charo Samanta’s threat was conveyed fo 
Soshi Bhusan the plaintiff was not “at 
Debipur. But Soshi 
suppress that fast, on ‘the contrary he 
took care to state in the petition: “I nnder- 
stand that Babu Sourendra Mohan Singh 
left home-.day before yesterday.” That 
indicates that he did not act malisiously 
and his object was to seek protection. 

Sital Koer has not been examined in 
this case. He was, however, examined in 
the first section 107 case. Soshi Bhusan 
says that he did not cite Sital Kuar as 
& witness in this case, as he was won 
over by the plain and had been 
actually cited as a witness by the latter, 
and Bama Charan says that as Sital Koer 
was superintending the plaintiff’s building 
-of his Katchery house 
evidence as a witness in a, criminal case 
against him (in which he’ ‘was acquitted) 
and as he was cited by the plaintiff as 
a witness in this case, he thought that 
he, Sital Koer, was siding with the plaintiff, 

< (2) (1909) A. 0. 549 at p. 555; 79 L, J. P. O. 25; 100 
iÈ T. 4790; 25 T. L. B 631, 


Nam a K as 


x 


Bhusan did not 


- proceedings, 


and. had given’ 


It is to be observed that in the first 
section 107 case, the Court of first instance, 
the Sub-Divisional Magistrate, bound down 
the plaintiff and his men under section 
107. The fact that the plaintiff has been 
convicted by a competent Conrt though ke 
may subsequently have been acqnitted on 
appeal is evidence of the strongest possible 
character, if unrebutted, against the plea 
of want of reasonable and probable’ cause 
[See Shama Bibee v. Ohatrman of Baranagore 
Muncizality (8)]. In the present case the Court 
of the Sub-Divisional Magistrate had no 
jurisdiction to try the oase, but the fact 
that the Sub-Divisional Magistrate bound 
down the plaintiff shows that in the 
opinion of an impsxtial man trained in 
weighing evidence the defendants had reg- 
sonable and probable cause. 

The second section 107 case as stated 
abpve was started upon an _ application 
made by Bama Charan, Bhola Nath and 
nine otbers on the 18th April 1911. 
Soshi Bhusan was not originally a party 
to the application, he having been then at 
Purnea. But he was subsequently made a 
party and it is admitted that he took an 


active part in the prosecution of the case. 


The plaintiff and his men were charged 
with various acts of oppression and intimida- 
tion in the application. It is contended 
on bebalf of the appellant that the acts 
alleged “in “the petition upon which the 
second case was- started were contained in 
the. petition upon which the first case was 
started and that, therefore, they could not 
be made the basis of fresh proceedings. 
But in the first place some of the aots 
relied upon were alleged to have taken 
place after the termination of the first 
For instance, the patrolling of 
Punjabi Durwans in the village accom- 
panied by plaintiff's Gomastas and the 
threatening of the villagers by them, the 
attempted assault on Bama Charan Kuer 
end the assaulé on Arjan’ Dubay, the in- 
vasion of Shamsuddin’s house, forcible 
cutting of trees from Bhola Nath’s land after 
withdrawal of the Police constables, all 
these were alleged to have taken place 
after the termination of the first proceed- 
ings and’ before the application in the second 
case was made. Certain other asta were 
alleged to have taken place after the in- 
_ (8) 6 Ind, Oas, 676; 120. L. J, 410. . 
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stitution of the second procegdings. Then 
again the acts of oppression “and intimida- 
tion of the first case cannot be excluded 
from consideration, because they go to show 
the strained feelings befween the parties 
and the manner in which the plaintiff and 
his men were acting against the villagers 
“and connect them with the acts alleged to 
have been committed after the termination 
of the first case, which cannot be taken as 
isolated and unconnected with what had 
happened before. If, therefore, the acts of 
oppression alleged to have taken place after 
the termination of thé first case are proved 


to be true, the fact that in the applica. ` 


tion the acts prior’ to the first case were 
also relied npon would not affect the matter. 

The evidence shows that after the plaint- 
if and his men were acquitted in the first 
case, the plaintiff's Durwan Avatar Muschi 
fired bombs on the bank of the Jote tank 
as asign of jubilation and uttered threats 
. to intimidate the villagers. Then there 
‘were two criminal cases brought by Avatar 


Maohi and Bhoota Muchi (a partisan of the . 


plaintiff) respectively, and those cases were 
dismissed. In Desember 1910 and January 
1911 several Pathan Durwaus of the plaint- 
iff patrolled tbe village with the plaint- 
iff's Gomastas to intimidate the people. 
Thereupon the defendants Nos, 2 and 3 and 
some other villagers applied to the Police and 
the” Police Sub- Inspector after enquiry 
posted a constable in the village for a 
month, After the constable was withdrawn 
from the village, in Falgun 1317 one 
Akhoy Mitra, a Gomasta of. the plaintiff, 
with Avatar Muschi and somé Darwans went 
to the, house of one Shamsuddin and 
threatened to seize him. On the 21st Feb- 
ruary 1911 the same Akhoy Mitra, Avatar 
Muschi and some other men, of plaintiff 
came to the garden of the defendant-No, 3, 
cut down a Babla tree and attempted to 
remove the tree, but the latter with others 
having come there, the former went away 
leaving the cart with the trunk of the 
tres, There were two counter-criminal 
cases over this matter and both were dis- 
missed. 

It is said that in Poush 1317 one. Asu 
Roy, a Gomasta of the plaintiff, with several 


Durwans went to. assault the defendant 
No. 2 Bama Charan, who works as a 
Gomasta in Palta, a village adjoining 


x 


Beeruha; but they failed to do so. About 


3 months afterwards, four Durwans were. 


again sent to Paltaforthe purpose. Bama 
Charan was warned by his Nagdi Arjan 
Duby, and the Durwans, suspecting that 
Arjun Duby had warned Bama Charan, 
assaulted Arjan Duby. This assault upon 
Arjun Duby is not denied, but it is said 
that it was due to à private, grudge and 
was committed under the orders of Asu 
Roy, and that the plaintiff or his men had 
nothing to do with it. ; 

Certain other allegations were made in 
the second case, viz , that the plaintiff caused 
false suits to be brought against some of 
the villagers’who were on the side of the 
defendants, but we need not refer to them 
as they do not form grounds for a proceeding 
under sestion 107, 5N 

As already stated the second case was 


tried by Mr, Moberly the District Magistrate, - 


“who held that the evidence on the record 


was not sufficient to bind down the plaint- 
iff or his men, but he proceeded mainly 
upon the ground that it was not shown 


that the alleged acts of oppression had any . 


connection with the motive alleged for the 
prosecution. The learned Magistrate 
observed in one portion of his judgment 
as follows:—‘It has been argued that it 
if not necessary to adhere strictly to the 
terms of the proceedings, viz, that the 2nd 
party (ce. the plaintiff and’ his men) in 
trying to havé the Patni right by force were 
committing various acts of oppression upon 
the first party (the defendants, eto.), that 
the Court should see to the acts and not 
the motive with which they were connected 
and,.that the second party should be bound 


down if it can be shown that they wera 
doing any wrongful acts which ae 
the public tranquillity. I don’t think, 


however,’ that when the 2nd party. had 
been called upon to show cause why they 


should not give security on the above-men-. 


tioned grounds, they can be bound down 
for oppressing the tenants of Beeruha, or 
that acts of oppression on the tenants of 
Beeruha, however @rongful they may be 
or however ‘liable to disturb the publio 
tranguillity, can be regarded as relevant 
to the -present enquiry, except in so far 
as they can be shown to be connected 
with, the object referred to in the pro- 
seeding. The object of the proceeding in 
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a case of this kind appears to me to be 
to show the acconsed what charges they 
have to meet” and again, “when the’ lst 
party, have. fàiled to show to my satis. 
faction that the tension of feeling and the 
acts of oppression alleged ' are due to a 
determination to have the Patni right of 
Mauza Beeruha by force from the second 
party, all the members of the 2nd party 
stand on the same footing and I need not 
deal separately with the case of each. I, 
therefore, discharge all the accused under 
section 119, Criminal Procedure Code.” 

The learned Magistrate did not find’ that 
the allegations were false. He only found 
that the facts proved did mot make out a 
good case for sonvistion. . 

Evidence was adduced on behalf of the 
plaintiff that the acts alleged were not 
committed by his men. The learned Sab- 
ordinate Judge disbelieved that evidence 
and believed (generally) the evidence ad- 

_ duced on behalf of the defendant. i 

The evidence has been placed before us, 
and we do not see sufficient“ reasons 
for differing from the view taken by 
the learned Subordinate Judge upon the 
evidence. 

It was~strongly urged -before us that 
even if Charn Samanta the Gomasta or 
Avatar Muschi the Darwan of the plaint- 
iff were guilty of the acts alleged, the evi- 
dence was not sufficient to show that the 
plaintiff was guilty of any, that the plainte 
iff resided at Calontta and none of the 
alleged jacta, even if committed -by his men, 
could be brought home to the plaintiff and 
that the defendants, therefore, had no reason- 
abia or probable cause for proceeding against 
him. : 

The learned Subordinate Judge observes 
on the,pointas follows:—‘I could not rely on 
the plaintiff's evidence, I-—sould not believe 
that he never came to Debipur, and that 
his men never acted with the knowledge, 
consent or connivance of the plaintiff so 
that if the acts alleged were committéd by 
his men, the defendants had reasonable and 
probable cause to connest him with these 
acts.” We have considered the evidence, 
and we are unable to hold that the defend- 
ants had no reasonable and probable cause 
for proceeding against the plaintiff.. When 
Soshi Bhusan purchased the Patni it was the 

- plaintiff who sent for Bama Charan and 
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toldshim to request Soshi to sell the Patni 
to bim, and the refusal of the deferdant led 
to some acts of oppression and threats by 
his Gomasta Charu Samanta. Then when 
thé palm leaf cutting case was pending, 
the plaintiff wrote two letters to Bama 
Charan and Bhola Nath respectively on the 
15th May 1910 that it “was necessary to 
have an interview with you on accoun; of 
some mistake,” which was delivered by 
Avatar Muchi with the threats already 
stated. The plaintiff admits that he order- 
ed Charn Samanta to send for Bama 
Charan and Bhola Nath for settling the 
palm leaf outting sase.. The defendants’ 
witness Hkkari deposes that the plaintiff 
ordered Avatar to convey the threats to 


Bama Charan and Bhola Nath. Bama 
Charan and Bhola Nath did not 
see the plaintiff, and this was followed 


by Charu’ Samanta’s -threatening Bama 
Charan’s son and finally by sending words 
through Sital Koer to Soshi Bhusan 
challenging him to a fight on the bank 
of the. tank.. This Charu Samanta waa 
his-Gomasta from his minority uritil hia 
(Oharu’s) death, which took place before 
this suit. It is contended that all this 
took place before the first case. But the 
events which took place before the first 
case shoald also be taken into considera- 
tion in determining whether-the defendants 
were justified in proceeding against the 
plaintiff. Then after the termination of 
the first case, . Punjabi Pathan Durwans of 
the plaintiff patrolled the village with the 
plaintiff’s Gomastas, and intimidated people, 
Attempts Ewere made twice to waylay 
and assault Bama Charan and Arjun 
Duby was actually beaten for having 
warned Bama Charan,- These facts and 
several others proved by the evidence and 
dealt with by the Court below, taken to- 
gether with what happoned before the 
first case, would lead a reasonable man to 
connect them with the plaintif, 

In the donclading portion of his judgment 
the learned Subordinate Judge observes 
as follows:—“I find as a fact that since 
the ond of 1316 or the beginning of 1317 
up to the time of the 2nd petition in the 
2nd section 107 case, various acts, of 
oppression were committed by the plaintifi’s 
men with the ‘knowledge and connivanca 
of the plaintiff to oppress and threaten - 
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‘the defendants and the tenants of Reeruha 
on their side. There were attempts to 
take possessibn of the orchard of Bhola 
Nath and a bank of the Jote tank in 
possession of the defendants Nos. 1 and 2 
by forse due ta which there were several 
criminal cases, there were criminal cases 
brought against the defendants Nos. 2 and 
8 onthe charge of looting paddy, there 


wore certain false civil suits against some, 


ténants of the village, thére was the 
attempt to beat Bama Charan the defend- 
ant No. 2, there was the attempt to 
intimidate and oppress the tenants of 
Beeruha and the party ef the defendants 
by massing Durwans and patrolling them 
in the village under the charge of _ the 


plaintiff's Gomasta and so forth. In son- . 


sequence the necessity of deputing constables 
in‘the village to keep ithe peace, To 
‘prevent these repeated attempts on the part 
of the plaintiff's men to commit breach 
of the peace or to disturb publio tran» 
quillity, the defendants Nos. 2 and 3 filed 
-tbo petition on which the 2nd section 107 


ease was started and the defendant No, 1 


helped them in prosecuting the case, It 
appears to me that any prudent, reason- 


“able and discreet man had no other alter- 


‘native than to inform the Magistrate 
within whose jurisdiction a breach of the 
pease and disturbance. were. likely to 
occur. The above facts, circumstances and 
probabilities of the case show that the 
prosecution under sestion 107, Oriminal 
Procedure Code, before the District Magis- 
trate of Burdwan (the 2nd section 107 
vase) was not without reasonable and 
probable sause. I have already found from 
the facts and circumétances of the case 
that the prosecution was. started and 
conducted in good faith. I have also 
found that the prosecution was not false 


or malicious.” Sy | 
We are unable to differ from the view 


l taken by the learned Subordinate Judge 


and we are of opinion that the plaintiff 
has failed to show that the defendants 
acted with malice or had no reasonable 
and probable cause in instituting or con- 
dusting the proceedings. 
` The appeal is 


ith costs. 
oe Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ` 
‘First CiviL AppeaL No. 77 or 1917. 
November 7, 1918, 
Present: —Sit Henry Drake Brockman, Kr., 
J. C., and Mr. Batten, A. J. O. 
~KRISHNAJI AND ANOTAER—PLAINTIFFS 


— ÅPPELLANTS 
.”  vèrsus 
PARAMANAND AND OT1HERS— DEFENDANTS — 
RESPONDENTS. 
Hindu Law-Joint family—Ancestral property 


small as compared “with subsequent self-acquisrttions™. 


by members of family --Jointness—Presumption, 

The presumption of jointnoss in respect of pro- 
perty subsequently acquired by each member of a 
joint Hindu family is not rebutted by the fact 
that the ancestral assets were smallin proportion 
eee of the subsequent acquisitions. p. 245, 
COL te 

While it is possible that a member of a joint 
family should make separate acquisitions and keep 
moneys and property so acquired as his separate 
property, yet the question whether he has done so is 
to be judged from all the circumstances of the case, 
[p. 245, col. 1.] 

Suraj Narain v. Ratan Lal, 40 Ind. Oas. 988; 40 A. 
159; 21 0. W, N. 1065; 20 0. O. 211; 2 P. L. 
W, 160; 38 M. L. J. 180; 16 A. L. J. 684; 19 Bom. L. 
B. 737; 22 M. L. T. 121; 26 G. L. J. 267; 6 L. W. 509; 
(1917) M. W. N. 477; 40.L. J. 762; 441. A. 201 
(P. C.), followed. 

Appeal against the decree of! the Addi- 
tional District Judge, Narsinghpur, in Civil 
Suit No. 14 of 1916, decided on the 80th 
August 1917, 

Dr, H. 9. Gour and Mr. W. R. Puranik, 
for tbe Appellants. 

Mr. S. Ramdas, for Respondents Nos. 1 
and 2, : 

Messrs. M. Gupta and A. Q. Dey, for 
Respondent No. 3, : ` 

JUDGMENT.—This is an appeal from a 
judgment and desree of the Additional 
District Judge, Narsinghpur, by whom the 
present appellants’ claim in Suit No. 14 of: 
1916 was dismissed with costs. - 

The real contest in this suit was between 
the plaintiffs Krishnaji and Wishnuji on the 
one hand and the defendant Bhimabai on 


the other, The remaining defendants 
Parmanand and Khubohand, who with 
Bhimabai are respondents | in this 


Court, reséived from Bhimabai’s ‘husband, T 


Wenkatesh, five different sums and gave 
him five Hundis in 1914, payable’ two 
in February, two in March and one in July 
1915, for sums aggregating Rs. 13,200: 
Wenkatesh died on the 23rd August 1914 
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at Sholapur in the Bombay” Presidensy. 
Paramanand and Kbubchand declined to pay 
the plaintiffs the money due on the Hundis 
until they produced a succession certificate, 
On the 18th October 1915 the plaintiffs 
obtained a succession certificate in a 
Sholapur Court, but Paramauand and Khub- 
chand nevertheless failed to comply with the 
further demands for the money. The plaint- 
iffa, therefore, filed their suit on the 15th 
February 1916, claiming to have been joint 
with Wenkatesh and entitled by survivor- 
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ship to recover the money (Rs. 14,670-5 0 
including interest) due on the Hundis, 
Bhimabai wag joined by the Court as a 
co-defendant onthe 12th May 1916, because 
she set up her own exclusive title to the 
money ou the ground that her husband was 
separate from his brothers, 

There are two other sunits to which Krishna- 
ji, Wishnuji and Bhimabai were parties. Of 
these particulars may conveniently be given 
in the following table:— 


Z 








PARTIES, 
, ` : b 5 . Date on which 
No. of ANA Date of framing : 5 
Suit. Date of institution, issues, recording of ovi- 
Plaintiff. Deferdant. ence evans 


| 


40 | 16th October 1916 





amanna aman 





Bhimabai 


Krishnaji and 
Vishnuji. | 





46 Tth December 
1915 





Both these suits related to a deposit 
made by Wenkatesh with Modiram. and 
Tulsiram on the 12th January 1914, in 
respect of which those defendants gave two 
Hundis each for Rs, 2,000 payable on the 
lst January 1915. Bhimabai sued to recover 
Rs, 4,000 as her husband’s heir, while 
Krishnaji and Wisbnuji brought a suit of 
their own and after allowing Modiram and 
Tulsiram osredit for Ra. 593.3-9 dus to them 
from Wenkate2h on asaparate assount, thoy 
claimed Rs. 3,651 only inslusiva of interas$ 
“to the Ist December 1915. Bhimabai was 
not originally a party to Suit No. 45 of 1915, 
but was joined a5 the raqaest of the original 
defendants by an order of trial Judge 
dated the 3rd March 1916, | Eventually on 
the 29th August 1916 it was agreed by 
the parties to the Suit No. 46 of 1915 that 
the evidence recorded in Suit No. 40 of 1915 
should be taken as evidence in that suit 
also and after one witness had been 
examined on that day with reference to 
issues relating solely to the amount for 
which Modiram and Talsiram should be 
given credit, proceedings were stayed pending 
decision of the earlier suit, By consent of 


16 





=. 
` | 





Ng 











n. [Modiram, Tulsiram, | 8rd March 1918 ... |29rd Jane 1916. 
Krishnaji and 
Vishnoaji. 

Modiram, Tulsiram | 13th May 1916 ... | 
and Bhimabai. j 

LL Se Sst SSSA ED 


the parties to. the suit out of which the 
present appeal arises, given on the 13th July 
1916, the evidence taken in}Suit No, 40 of 1915 
ia all that has to bə oonsiderad. More. 
over, the main judgment is that in Sait No. 40 
of 1915 delivered on the 30th August 1917, 
on which day all thrae suits were desided 
together. 

The plaint in Sait No. 14 of 1916 alleged 
that the decsased Wenkatesh with the 
plaintiffs Krishnvji and Wishnuji conatitnted 
a joint family having ansastral cultivation 
ani money daalings in the Sholapur distriat, 
that Wenkatesh was a clerk in the firm 
of Ralli Brothers, while Krishuaji, besides 
carrying on the ancestral joint- cultivation, 
worked also as a ooutrastor and that 
Wishnuji dischargad the duties of Kulkarni, 
an offise which belonged to the family. 
All earnings were said to have baen put 
into a common fand and it was expressly 
alleged that” the amounts deposited with tha 
defendants, Parmanand and Kbubshand, ba- 
longed to the joint family. 

We are not concerned in this appeal with 
any of the pleas taken by those defendants. 
On the 23:d Jana 1916 Bhimabai fled a 


4 
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written -statement, in which she alleged that 
her husband was separate from his brothers 
in every way and that all the money and 
other property possessed by Wenkatesh were 
his .own self-acquisitions. She further 
alleged that during his last illness and just 
before he left Kareli for Sholapur in August 
1914 Wenkatesh told his debtors to pay their 


~“ debts to his wife. 


The plaintiffs did not put in a™ reply 
to nor were they examined upon this 
written statement which, moreover, was 
obviously defective, inasmuch as it did not 
explain’ how and when the separation of Wen- 
katesh from his brothers took place., 

The following issues were framed:— 

1. Was there any partition between Wen. 
katesh and his brothers as stated by Musam- 
mat Bhimabai, or were the plaintiffs and 


. Wenkatesh members of a joint Hindu family 


at the time of latter’s death? 

2. Is the property in suit joint family 
property of plaintiffs and Wenkatesh, 
deceased husband of Bhimabai, or is it 
the separate and self acquired property of 
Wenkatesh? 

8. Did Wenkatesh make a gift of the 
property in dispute in favour of defend- 


ant No, 3 Bhimabai and could he make such 


zift? - 

4, Are the plaintiffs entitled to future 
interest, if so at what rate? 

“b, Is Bhimabai defendant No. 3 the 
egal heir of her deceased husband as regards 
he subject-matter of the snit? 

6, Are the plaintiffs entitled to any and 
what relief and against whom? 

7. Are defendants Nos. 1 and 2 liable for 
plaintiffs’ costs? 

The second issue cannot be said to arise 
properly out of the pleadings, inasmuch as 
Bhimabai did not put forward a case of 
separate acquisition by Wenkatesh while a 
member of the joint family alternatively 
to one of acquisition when in a state of 
separation. The plairtifts consequently had 
no proper opportunity to meet snoh.conten- 
tions as Bhimabai’s learned Advocate strove 
to establish before us at the hearing of 
this appeal, namely, that there was no 
nusleus of ancestral property and consequent- 
ly that whatever property Wenkatesh 
acquired necessarily constituted a self-acqnisi- 
tion. Woe wers asked to look at the pleadings 
of Bhimabai in the other 
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have done so. In our opinion, however, they 
serve only to make it clear that Bhimabai 
relied, both in her own suit (No. 40 of 
1915) and in the sounter-one (No. 46 of 1915) 
brought by Krishnaji and Wishnuji, entirely 
upon a separation of the brothers in or 
about the year 1885. It is true that the 


.plaint in her own suit contains allegationa 


that Sakharam, the father of Wenkatesh, 
Krishnaji and Wishnuji, was a mere oook ` 
and left no ancestral property and that 
Wenkatesh acquired the money he deposited 
with Modiram and Tulsiram without any help 
from ancestral or joint property, but para- 
graph 9 shows that she denied the family 
to be a joint one and 4 passage in para- 
graph 3 of her written reply dated the 16th 
December 1915 to the defendants Modiram 
and Tulsiram makes her real position unmis- 
takable, for ib runs as follows:— 

“The facta are that Sakharam died about 
35 yearsago. Some 30 yearsago partition 
was made by Govindrao since deceased, in 
which the house of Sholapur which was 
gifted to Sakharam by Apa’s father was 
given to plaintiff’s husband. One house 
of Hiraj which plaintiff's husband ‘got 
from his cousin was given to Krishnaji and 
the other house of Belati which plaintiff's 
husbaod got from his cousin was given to 
Wishnuji. Some utensils were also givén to 
each of the three said brothers. No pro. 
perty was left undivided. Subsequently plaint- 
ifs husband and Krishnaji purchased fields 
from their own funds and they stand in 
their respective names and no one has any 
claim over others. They also. sold some of 
their fields to others.” 

This point is further established by para- 
graph 1 of Bhimabai’s written statement dated 
the llth May 1916 in Suit No. 46 of 1915, 
which is in the following terms:— 

“It is admitted that Wenkatesh, Krishnaji 
and Wishnuji are the sons of ‘Sakharam, ; 
but it is denied that they are members 
of a joint Hindn family, The three brothers 
separated some thirty years ago. There was 
only one house at Sholapur whioh was 
gifted by Apparao Deshpande’s father to 
Sakharam. This house on partition came to 
defendant No. 3’s husband. Pandit Govind- 
rao Mama (deceased) .who made partition 
gave the house at Hiraj to Krishnaji where 
he lives and the house at Belati was given 
to Wishnuji and he lives init. These twa 
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houses, one ab Balati and the other at Hiraj, 
were received by the husband of defendant 
No. 8 from his sousin along with Kulkarni 
lands. After separation defendant No. 3’s hus- 
band acquired property from his savings; so 
also Krishnaji acquired property. The pro- 
perty so acquired by them is their self-acquir- 
ed property.” 

The trial Judge fonnd that Wenkatesh 
died as member of a joint Hindu family 
possessing joint ancestral property and that 
no partition of ‘this property ever took 
place, but that each member of the family 


acquired and held property separately and < 


that the money deposited with Parmanand 
and Khbubshand was the separate self- 
acquired property of Woenkatesh. He also 
held that Wenkatesh made a gift of 
the money to his wife and that Bhimabait, 
as his wife, is his legal heir as regards 
the subject-matter of ‘the suit. “The plaint- 
iffs’ claim was, therefore, dismissed with 
costs, but only one set of Pleader’s fees was 
‘allowed to the defendants. ` 

In appeal it is urged for the plaintiffs 
‘that having set up a partition, whioh she 
failed to establish, Bhimbai should not have 
been allowed to make out a oase of an 
entirely different nature, namely, that though 
the family remained joint the money in 
dispute was her husband’s self-acquisition. 
As we have already indicated, our opinion 
ig that no alternative case was properly 
pleaded by Bhimabsi. She made no serious 
attempt to.establish the specific partition 
whish she: alleged and is was not open to 
the trial Judge to make out for her, as 
he has dons, a case which she did not set up. 
Her learned Advosate sontends in this Court 
that the evidence adduced is at any rate 
suficient to show that the brothers did not 
` constitute a joint family and that the desi- 
sion reached is, therafore, correct though 
based upon an inodrrest finding as to the 
state of the family. He urges that the 

` evidence relied on by the lower Court to 
show separate acquisition in a state of 
jointness is saffisient to show thatthe family 
was not joint at all, 

The main question for iour determination 
is whether, in: the absence of proof that 
any partition ever took place as alleged 
by Bhimabai, there is sufficient basis for 
a finding that fhe co-parcenary was at some 
time or other broken up. In this connec» 


Y 
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tion- we are referred on behalf of Bhimabai 
to the following passages in well known 


-treatises “upon the Hindu Law. The first 


will be found in paragraph 495 at page 
692 of Mayne on Hindu Lawand Usage, 


` 8th Hdition:— . 


“Numerous oirsumstances are set out by 
the native writers as being more or less 
conclusive of a partition having taken place, 
such as separate food, dwelling, or worship; 
separate enjoyment of the property, separate 
income and expenditure, business transas- 
tions with each other,and the like.” 


The other occurs at page 278 of the 
late Golapshandra Sarkar Shastri’s treatise 
on Hindu Law, 4th Edition, where the learned 
author writes: — 
` “The principal sirsumstance indicative 
of jointness is the common chest. or till 
into whioh’ the income of the joint family 
is brought, and in which the surplus, after 
meeting the necessary expenditure out of it, 
continues to remain as the common fund. 
Hence separate income, separate expenditure 
and separate till arə the tests of separa- 
tion. 


“Other ciraumstances giving rise to a pre- 
sumption of separation are,—-separate trans- 
actions, separate gifts and acceptances, 
separate acquisitions of property, separate 
fields for cultivation, separate domastia 
animals, separate houses for residense, 
separate servants, separate stores of food 
grain, separate cooking, separate religious 
ceramonies, and mutual transfer of pro- 
perty or one advancing loan to another, 
as well as deslarations and condnot from 
which the intention to separate clearly 
appears. $ 


“But the principal thing to be regarded 
is the separation or jointness in estate; 
and the criterion or test of the jointness 
in estate is the common chest for keeping 
the income of the joint property, from 
which are met the necessary legitimate ex- 
penses of all the’co-parseners and their 
respective families, without any socount 
of the equal or unequal proportion of the 
expenditure for each go-parcaner; for, the 
expenses of all mambars must be mot from 
the family fund irrespective of the amounts 
of shares to be allotted on partition, before 
whish there is community of interest; and 
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the surplus, if any, left after defraying the 
family expenser, remains there forming the 
joint fund of all.” RE 


Before considering the evidence as to 
the effect of -which there is room for 
doubt, it is desirable to state certain facts 
which are beyond dispute. Sakbaram died 
in or about the year 1880 when Wenkatesh 
was 18 years old XKrishnaji 15 and Wishnu- 
ji still younger. Woenkatesh was 
known as Babaji and Baburao. The family 
home -was at Belati, but Sakharam possess- 
ed another house at Sholapur, whish bas 
since his death been rented to an outsider 


and fetches Rs. 2 per month as rent. Till 
1885 the family ‘ remained together at 
Belati and Wenkatesh then joined the 


service of Ralli Brothers at Galparga,; where 
he drew Rs. 15 per mensem and was 
shortly afterwards transferred to Bijapur, 
where the plaintiff Krishnaji joined the 
same service but resigned after working 
for two years and became a contrastor. The 
plaintiff’ Wishnuji on completing his edu- 
cation opened a stationery shop at Bijapur. 
In or about the year 1902 Wenkatesh 
was transferred to Kareli by bis employers 
and remained there till August 1914, 
making a yearly stay during his two 
months’ holiday at Belati where Krishnaji 
acted as his deputy in the post of Kulkarni. 
There is no suggestion that the brothers 
ever had a disagreement such as commonly 


leads to partition, and on the other hand ' 


there is evidence with which -we shall 
presently deal that they were connected 
in business done at plases ag far apart as 
‘Bijapur, Belati and Kareli, Kareli where 


Wenkatesh served during the last 12 years” 


of his life is in the Narsinghpur District 
of the Central Provinces, Bijapur is some 40 
miles south and Belati is 4 miles west of 
Sholapur. i 


Bhimabai’s allegation that Sakharam was 
a mere cook was held by the trial Judge 
in paragraph X (3) of the main judgment 
to be false,and has not been pressed upon 
na in her behalf. The learned Judge found 
after scrutinising the evidence on both 
sides that besides the house at Sholapur 
and some land at Belati, Sakharam carried 
on money-lending to the extent 
or five hundred rupees. He held, however, 
that the income was only just sufficient 
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to support his family and that his sons 
could not, with the help of the assets 
inherited, make the valuable [acquisitions 
which appear in‘ the evidence. He laid 
stress on the point that no account books 
showing details of Sakharam’s money- 
lending or income from cultivation are 
forthcoming. That Sakharam had a half 
share in the Kulkarniship of Belati with 
its appurtenant lands seems to be olearly 
established ‘by Sholapur Exhibit D-1, whioh 
is a copy of the Assistant Oommissioner’s 
proceedings dated the 16th June 1880 whore 
the offisae isshown to be hereditary. More- 
over, there is satisfactory oral evidense 
to the same effect. We are also satisfied 
from Sholapur Bxbibits A to E, M and 
N that Sakharam had some money-lending 
business as’ stated in evidence by the 
Sholapur witnesses Ranu (D. W. No. 19) 
and Laxman (D. W. No. 20), both very old 
men and resident at Hiraj, a village ad- 
joining Belati, and neither of them belonging 
to Sakbaram’s caste. Weare not prepared 
to attach importance to the fact that 
Sakharam’s accounts are not forthcoming. 
The ages of his sons in 1880 were such 
that it would not have been easy to carry 
on the money-lending business at all, and 
if Sakharam had left no assets, it is not 
easy to understand how Krishnaji and 
Wishnuji managed to complete their sshool- 
ing and the former to start as a contractor 
while the latter set up a stationery shop 
within a few years of Sakharam’s death. 
We have not been referred to any evidence 
in support of ,Bhimabai’s allegation that 
Sakharam’s sons were maintained after his 
death for several years by their maternal 
uncle Govindrao, and we see no snfficient 
reason for declining to accept Krishnaji’s 
own evidence taken at Narsinghpur on the 
12th March 1917 tc the effect that kis 
eldest brother Wenkatesh and his mother 
managed tho affairs of the family till 
Wenkatesh joined the service of Ralli Bro. 
thers. r 

Bhimabai’s learned Advocate pressed upon 
us the view that unless a large nucleus 
of assets inherited from Sakharam could 
be made ont, the ordinary presumption that 
any property found in the possession of ona 
member of the joint family belongs to 
the sommon stosk could not hold. It is 
true that there was in Anandrao v. Vasant. 
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rao ` (1) and Lul Bahadur v. Kanhaiya Lal 
(2) a considerable nuclens of ancestral 
property, but we do not find that their 
Lordships of the Privy Council, who desided 
both those cases, laid down that any sort 
of proportion between the inherited assets 
and the subsequent acquisitions was essential 
to the application of the presumption in 
question. The authorities regarding the 
presumption were considered in Ram 
Kishen Das v., Tanda Mal (3) by Chamier 
and Karamat Husain, JJ., who came to 
the conclusion that the presumption is 
justified if there was proof that the 
family possessed some property. So in 
Bhagubat v. Tukaram Manikram (4), Jenkins, 
O. J., in this connection went no farther 
than to lay down that the absence of any 
nucleus of joint property is a factor of 
considerable importance for the purpose of 
determining as a question of fact whether 
or not the property subsequently gained 
by each member of a joint family was 
his self-acquisition. In this state of the 
authorities we hold that the presumption 
of jointness in respect of subsequent 


acquisitions is not prohibited by the fact 
that the assets left by Sakharam were small_ 


in proportion to the valus of thosa acquisi- 
tions. |, 

[After discussing at length the evidense 
` regarding jointness, the Hon’ble Judicial 
Commissioners concluded as follows: — | 

As laid down by their Lordships of the 
Privy Council in the resent case of Suraj, 
Narain v, Ratan Lal (5), the law is that while 


it is possible that a member of tha joint’ 


family should make separate acquisition and 
keep moneys and property so acquired as 
his separate property, yet the question 
whether he has done so is to be 
from all the circumstances of the case. On 
a carefal consideration of all the evidence, 


L. BR. 595;5 C.L. J. 


(1) 11 C. W. N. 478; 9 Bom. 

338; 2 M. L., T, 151; 17 M, L. J. 184; 34 M. 262 nota 
(P. C.). 

(2) 29 A. 244; 9 Bom. L.R.597; 11 ©. W. N. 417; 5 
O, L. J 8340; 4 A. L, J. 22; 2 M. L. T. 147; 17 M. L. 
J. 228: 34 I. A. 65 (P. 

- (3) 10 Ind. Cas. 543; 33 A. 677; 8 A. L. J. 723. 

(4) 7 Bom. L.. R. 169. 

(5) 40 Ind. Cas. 988; 40'A. 159 at p. 163; 21 0. W. 
N Nees 0. 211; 2 P. L. W. 160; 33 M., L. J. 180; 


211; 2 

9 Bom. L R 737; 22M. L.T. 121; 
L. W. 609; (1917) M. W.N, 477; 4 
. 4.201 (P. C} 
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oral aad documentary, we are satisfied that | 


the -brothera were really joint and that 
self-acquisition by Wenkatesh of the money 
deposited with Parmanand and Khubchand 
is not made ont. There was a nucleus 
of ancestral property and whether we look 
to the dealings at Bijapur or to those 
at Bolati or at Kareli we see indications 
that the brothers’ interests were closely 
connested. Their living apart is explained by 
the divergence in their occupations and 
in Bhimabai’s own doniact we have unmis- 
takable signs that she did not regard herself 
as her husband’s heir. 

We, therefore, set aside the lower Court’s 
decree dismissing the snit. 

[The rest of the judgment is not material 
for this report.—Hd. | 

Decree set aside, 


CALCUTTA HIGH COURT. 
AppgaL Brom Oapse No, 186 or 1916, 
November -15, 1918, 
Present:—Mr. Justice N. R. Ohatterjea 
and Mr. Justice Newbould. 

MON MOHAN DUTTA AND otners— 
DEFENDANTE — ÅPPELLANTS 
versus 
MOHAMED HATIM AND OTAERS— 


PLAINTIFFS — RESPONDENTS. 
Landlord and tenant—Holding over ~Acceptance of 
rent on espiry of lease by co-sharer, landlord, effect 


of. 

On the expiry of the term of a lease one of the 
co-sharer landlords accepted his share of the rent 
from the lessee: 


judged - Held, that by acceptance of rent a new tenanoy 


was created only with respect tothe share of the 
co-sharer landlord who accepted rent, but that no 
tenancy was created with respeot to the share of 
the other co-skarer landlords. [p, 248, col. 1 ] 

A tenant can be said to be holding over if there 
ig acceptance of rent (on the expiry of a lease) by all 
the co-sharer landlords or if they otherwise assent 
to the continuance of the tenancy by their words or 
conduct. [p. 246, col. 1.] 

Appeal against the order of the Subordi- 
nate Judge, 2nd Court, Backergange, dated 
the’ 10th May 1916, reversing that of 
the Munsif, 2nd Court at Bkola, dated 
the 20th November 1914, and remand. 
ing the sasa to h is Court with certain direg- 


tigns, 
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SOMWAREURI GURU CHANDANPORI Y, GOPALSINGH. 


Babus Upendra Lal Roy and Sarat Chandra 
Dutt, for the Appellants. 

Babu Suresh Ohandra Talukdar, for the 
Respondents. 

JUDGMENT.-—This appeal arises ont of 
a suit for joint khas possession in respect 
of the plaintiffs’ share of the land in dis- 
pute. 

It appears that the plaintiffs and the 
pro forms defendants held the lands in jote 
right, the plaintiffs owning the largest 
share (14 annas and 'odd). The principal 
defendants obtained an under razyat lease 
for a term of years from the plaintiffs and 
the pro forma defendants. The term of the 
lease expired in 1910. The plaintiffs 
purchased the share of the pro forma defend- 
ants on the 29th January 1912 and thus 
besame the owners of the 16-annas share. 
The present suit was instituted for eject- 
ment of the principal defendants on the 
80th August 1912. 

The defence of the defendants was that 
they paid to the pro forma defendants their 
share of the rent after the expiry of the 
lease, and could not be ejected. 

The question is whether “the acceptance 
of rent in respect of their share by the pro 
` forma defendants had the effect of sonvert- 
ing the defendants into tenants under the 
plaintiffs as well. 

We are of opinion that the lower Appel- 
late Court was right in holding that a new 
tenancy was created only with respect to 
{the pro forma defendants’ share and that no 
tenancy was created with respect to the 
original share of the plaintiffs. 

Tt is contended before us that the defend-' 
“ants were holding over. But a tenant can 
be said to be holding over if there is acaept- 
-ance of rent by all the co-owners, or if they 
otherwise assent to the continuance of the 
tenancy by their words or conduct. Here 
in the present case shortly after the expiry 
of the term, all the co-owners joined in 
bringing a suitfor ejectment of the princi- 
pal defendants as trespassers, and 
although the suit was withdrawn, if was so 
done with liberty to bring a fresh suit, 
‘The present suit was also instituted with- 

‘in a short time after the Withdrawal 
of the first suit and nothing was done on 
behalf of the plaintiffs to indicate that they 
assented to the defendants holding over. 
Tf, therefore, therg was any holding over, 


‘We assess the hearing fee at 


if was only with respect to the share of the 
pro forma defendants. 

The learned Pleader for the appellant said 
that he could not contend that one of the 
co owners could force a tenant upon the 
other co owners after the expiry of the lease, 
but that these co-owners could not get khas 
possession without service of notice to quit 
on the defendants. But if there was no 
tenancy (and after the expiry of the lease, 
there was none) as between the principal 
defendants and the plaintiffs, no question of 
notice can arise. 

We are ascordingly of opinion that no 
notice to quit was necessary to be served 
upon the defendants and that the plaintiffs 
are entitled to get joint khas possession (in 
respect of their original share) of the land. | 

The question, however, whether the 
defendants have acquired any right of oscn- 
pancy, was not gone into by the Court of 
first instance as that Court dismissed the 
suit on other grounds. The lower Appellate 
Court has accordingly remanded the case 
for a trial of the issués Nos. 6 to 9. 

itis conténded before us that the ques- 
tion of notice ought to be gone into if the 
Court finds that the defendants are .non- 
occupancy raiyats, but no such case was 
set up. The only case which was set up 
was that the defendants, although they 
were under-ratyats, had right of oscupancy 
and if the Court below finds that they bad 
right of oceupancy, no question of notice 
would arise. | 

The, appeal is dismissed with costs. 
one gold 
mohur, The cross- -appeal i is not pressed and 
is also’ dismissed. 

Appeal dismissed. 
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April 28, 1915, ` 
Present:—Mr. Stanyon, A. J.C. 
SOMWARPURI GURU CHANDANPURI 
— DgeFENDANT— APPELLANT 
_ Yersus 
GOPAULSINGH AND ANOTHER— 
PLAINTIFES — RESPONDENTS, 
Hindu Law—Minor—Manager -of minor's estate 
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Alienation of minor's estate by manager, validity 
of —Necessity or benefit of minor—Quardian of Hindu 
minor—De jure guardian, 

A. de facto’ manager of a Hindu minor’s estate has, 
inthe case of necessity or for the benefit of the 
minor, power to alienate the minors property. 
[p. 247, col. 2.] 

Mohanund Mondul v. Nafur Mondul, 26 O. "820; 3 
0. W.N. 770; 18 Ind. Dec (x. 8.) 1125, followed. 

Obiter.—The Hindu Law makes the King and no 
one else the guardian of all the minors. Strictly 
speaking, there is no such thing as de jure guardian 
under thatlaw. [p. 247, col. 2.] 


Appeal from the decree of the Court of 
the District Judge, Akola, in Civil Appeal 
No.-160 of 1918, dated the 16th June 1914. 

Messrs. G. P. Dick and T. N. Bapat, for 
the Appellant, 

Messrs. Rani and A.J. Balm; for the 
Respondents, 

JUDGMENT.— One Lalpatsitgh was the 
occupant of the survey number of unalien- 
ated land in Berar which ie in dispute in 
this casé. He died some years ago, leaving 
a widow and two minor sons who are the 
plaintiffs in this case. The widow remarrisd 
and left the plaintiffs and their property 
to the care and management of one Zam- 


-.singh, said to be the brother-in-law of the - 


plaintiffs though this fast ‘is not- found. 
In 1901 while the plaintiffs are minors 
and living with him, Zamsingh sold the 
land to the defendant for Rs. 1,300, where- 
of Rs. 600, it is alleged, were already due 
to him on a deeree obtained against the 
father of the plaintiffs and Rs. 
due to another creditor of the father whom 
the defendant undertook to pay. In mak- 
ing this ‘sale Zamsingh professed to act 
“as the guardian of the minor plaintiffs. 
Having since come of age the plaintiffs 
sue to resoverthe land on the ground that 
the sale by Zamsingh is not binding on 
them. The Courts ‘below have decreed 
the suit on the ground that the sale being 
made. by an unauthorized person is void. 
“The first Court found it proved that Rs. 1,200 
were due by Lalpatsingh as alleged by the 
defendant and that the sale was a wise pro- 
ceeding, but the lower Appellate Court 
recorded no finding onthe merits. Thé 
defendant has made the present appeal.” 
I am of opinion that the case must go 
back in order tbat the faot may be found. 
With due yveepect I think that “the dictum 
in Husen v. Rajaram (1) that every alienation 


_(1) 26 Ind, Cag. 813; 10 N. p. B. 183, 
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by the de facto guardian of a minor is 
wholly void is too widely stated. It is 
based mainly on cases in which the parties 
were Mubammadans, whose personal law as 


to guardianship is quite different from 
that of Hindus. The well-known aase of 
Hunoomanpersaud Panday v. Musammat 


Babooee Munraj Koonweree (2) was one of 
alienation by a Hindu manager who was only 
a de facto guardian of the minor, and the 
alienation was held, to be valid when made 
for necessary purposes. Mohanund Mondul 
v. Nafur Mondul (3), a case which does 
mot seem to have been dissented from or 
overruled and which is not mentioned’in 
Husen v, Hajaram (1), isa direct authority 
for the proposition that a Hindu de facto 
manager of an infant’s estate has, in case 
of necessity or for the benefit of the minor, 
power to sell his property. Mata Din v. 
Sheikh Ahmad Ali (4), upon which oase the 
decision in Husen v. Rajaram (1) is based, 
was a decision on the Muhammadan Law of 
guardianship, as will appear at pages 216* 
(where the ratio dectdendd of the Indian 
High Courts is given) and 221*, where 
their Lordships open their discnssion of 
the question at*issue by poiuting ont that 
the alienation was made in a family who 
were Muhammadans governed by the 
Muhammadan Law relating tos guardianship: 
The case with which their Lordships dealt 
wasthat of an alienation effected not by a 
guardian but by a wholly unauthorised person 
and he was fonnd to be so because of the 
personal law applicable to him. Muhammadan 
Law specifies the guardian de jure and pro- 
vides for the testamentary appointment of 
such persons. But the Hindu Law makes 
the King and no one else the guardian of 
all the minors. Strictly speaking there 
is no such thing as de jure guardian under 
that law. By custom the father and 
mother are recognized as guardians, But 
these recognitions are purely arbitrary so far 
as guardianship is concerned. There is no text 

(2) 6 M. I. A 893; 18 W. R. 81 note; Sevestre 2583n; 
P 0. J. 29; | Sar. P. 0, J. 652; 19 E. R. 
147. 

T 26 0. 82078 C. W. N. 770; 13 Ind. Deo. (N. a) 
1125. 

(4) 18 Ind Cas. 976; 34 A. 218; 160 W.N. 338; 
JIM. i T. 145; (1912) M. W. N. 18%: 9 A. L. J. 215; 
15 O. L. J.'270; 14 Bom. L. R. 192; 15 O. C. 49; 23 M. 
L. J. 6; 39 L A. 49 (P. C.). 


*Pages of 84 A.—&d. 
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to support them so far as I can find. But 
the Hindu Law dees recognize managers 
of family property, and sueh managers are 
de facta, their positien depending om the oir- 
cumstances of each case. The pewers of 
alienation possessed by sueh managers have 
been exhaustively dealt with in numerous 
treatises and oases on Hindu Law, in relation 
both to adult and to minor owners of the 
property managed: and it is in the light 
of these authorities that the present case 
must be decided after the facts have been 
ascertained. When Lalpatsingh died his 
widow, if she was the mother and not 
merely the step mother of the plaintiffs, 
"became their customary guardian. The 
circumstances under which she ° made 
over the plaintiffs and their property to 
Zamsingh must be ascertained, if possible. 
If she war what Hallifax, A. J. Ou calls a 
mother in Husen v. ka aram (1) at page 136,* 
a guardian de jure, then the question will arise 
whether she could appoint a successor to 
act for her. The case is one of Hindus and 
must be judged by the laws and authorities 
applicable to Hindus. The lower Appellate 
Court should also come to a definite finding 
‘on the alleged legal necessity. That a trans- 
action may not bind a minor and yet imposa 
an obligation on his estate is made clear by 
the Privy Council in Mohori Bibee v. Dharmo- 
das Ghose (5). Therefore, even if thesale is 
set aside, the question of ordering a refund 
of the purechase-money is one to be con- 
sidered in this case as a matter of equity 
and good sonssierce. The appeal is allowed. 
The decree of the lower Appellate Court 
is reversed and the case is remanded for 
fresh decision with reference to above re- 
marks, There will be a refund of Court- fees 
and costs will abide the result. f 
Oase remanded. 
(6) 30 0. 539 at p. 648; 30 I. A. 114, 7 CWN 
44l; 6 Bom. L. R, 42]; 8 Sar, P, C. J,874 (P. C.). 
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CALCUTTA HIGH COURT. 
ÅPPRAL WROM .APPELLATE Dooren No, 1944 or 
1916. 
July 23, 1918. 
—Mr. Justice Newbould and 
Mr, Justise Panton. 

Tax Hon’sta Mamaraya MANINDRA: 
CHANDRA NANDY, TRUSTEE TO THE ESTATE 
or PARAMSUK CHANDRA~—Puatntire 
——APPELLANT 
versus 
PANCHANAN BANDHOO—Dezerewpant 
No. J—RESPONDENT, 

Civil” Procedure Code (Act V of 1908), s. 11— 
Res judicata—Findings in favour of plaintiffs title in’ 
rent suits which were dismissed, whether res judicata 
in title suit by plaintiff against sanle defendants. 

Two rent suits, successively brought by the plaintiff 
against the defendants, were dismissed on the ground 
that there was no relationship of landlord and tenant 
between the parties, although the Court found that 
the plaintiff had title to the land in question: 

Held, that the findings in favour of the plaintiff's 
title in the rent suits could not operate as res judicata 
onthe question of plaintiff's title in a subsequent 
suit brought by him against the defendants for 
recovery of possession of the lands on declaration of 
title as the decrees in the rent suits were not based 
onthose findings, but were passed in spite of those 
findings [p. 249, col. 2.] 

Appeal against the decree of theSubordi- 
nate Judge, Ist Court, Burdwan, dated the 
6th June 1916, reversing that of the 
Officiating Munsif, 2nd Oourt, Katwa, dated 
the 3ist May 1915. 


FACTS appear from the judgment, 

Dr. Dwarkanath Mitter (with him Babu 
Sarat Ohandra Dey), for the Appellant.— 
This -appeal is on behalf of the plaintiff 
and it arises out of a suit for ejestment. Out 
of the three bighas of the land in snit 
the Court of Appeal below has found the 
Lakheraj title of the defendants to 2 bighas 
established. The question whether the land, 
formed the jole of Hara Chandra Hani 
or the Lakheraj land of the defendant is 
res judicata between the parties, the ques- 
tion having been desided in the rent suit 
of 1907. in the rent suit of 1913 it was 
decided that in the rent suit of 1407 
the question whether the land in saib is 
the Lakheraj property of the defendant or 
the jamas land of the plaintiff had been 
decided for good. Therefore that point 
should- not have been allowed to be raised 
and reagitated in this suit, otherwise 


Present : 


Se there should be mo finality to litigation, 


è 


w 
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Refers to Mohendra Nath Biswas y. Shams- 
unnessa Khatun (1). The position now taken 
by the defendant that the land belongs to 
him and that he has got a Lakheraj title 
to the land, is inconsistent with the defence 
previously taken by him that he has no 
connection with the land. The defendant 
should not be allowed to take up incon- 
sistent positions to the detriment of the 
plaintiff's cause. In the face of the judg- 
ment in the rent suit of 1913 the 
defendant cannot ask the plaintiff to prove 
his title over again, The defendant not 


having appealed against the decree: in the . 


rent suit of 1913, he cannot raise the question 
of Lakheraj title over again. Refers to Krishna 
Ohanira Goldar y. Mohesh Ohandra Saha (2). 

With regard to the one bigha plot to 
which the defendant does not claim Lakheraj 
title and in which the first Court found 
title in favour of the plaintiff, the lower 
Appellate Court should have given a decree 
in favour of the plaintiff. 
~ Babu Hiralal Sanya}, fcr the Respondent. 
— Having regard to the provisions of sec- 
tion 1l of the Civil Procedure Code, the 
question of defendant’s Lakheraj title is nat 

. res judignta; The rent suit in question was 
decided on the basis of the finding that no 
contract of tenancy was proved, 
decision on the question of Lakheraj title 
was not necessary in that -suit because it 
was not directly and substantially in issue. 
The law on this subject is well sum- 
marised in Mulla’s Oivil Prosedure Code, 
Sixth Edition, page 54. See also Run Bahadur 
Singh v. Lucho Koer (3), Thakur Magundeo v, 
Thakur M ıhadeo Singh (4) and Parbatty Debyu 
v. Mathura Nath Banerjee (5). In the rent 
suit in question the defendant was success- 
fuland although there were some findings 
in the judgment whioh went against him, 
he could not appeal against that decree 
because those findings were not incorporat- 
ed in the decree. 

As regards the one bigha plot, the Court 
of Appeal below having found that the plaint- 
iff has totally failed to prove his title, he 

(1) 27 Ind. Cas. 954; 21 O. L. J. 157 at p. 161; 19 
C. W. N., 1280. 

(2) 9 0. W. N. 684, 

(8) 110. 301 at p. 306; 121. A. 23; 4 Sar. P. C. J. 
602; 9 Ind. Jur. 202; 5 Ind. Dec. (N. s.) 960 (P.O). 

(4) 18 O. 647; 9 Ind. Dec. (N. 8.) 432. 

Pita Cas. 4537; 400. 29; 160. W. N. 877; 16 


- 


and the, 


ra 


I 


eannot get a decres, because to get a decree 
ka plaintiff must depend upon and prove his 
title. 

The eross-objestion is with regard to 
some mistake in the decree, 

Dr. D. N. Mitter, in reply. , 

- JUDGMENT.—This appeal arises out of 
a suit inejestment, The plaintiff’s oase was 
that the land originally belonged to the 
Jote of one Hara Chandra Hatui. The 
defendant denied the plaintifi’s title and 
also sat up his own Lakheraj right to 2 
bighas out of the 8 bighas of the land in 
suit, In the Court of first instance the 
plaintiff obtained a decree, This decree 
was reversed by the lower Appellate Court 
ou the finding that the plaintiff had failed 
to establish his title, The lower Appel. 
late Court also apparently found the Lakheraj 
title of the defendant to 2 bighas outof the 
3 bighas established. Before us it is 
contended that the issue whether the land in 
suit was originally the Jote of Hara Chandra 
Hatui is res judicata between the parties, 

It appears that in 1907 the plaintiff sued 
the father of the present defendant for 
rent of theland in suit and that this suit 
was dismissed on the finding that though 
this land was a Joteof Hara Chandra Hatui 
the relationship of landlord and tenant 
did not exist between the plaintif and the 
defendant’s father. In another rent suit in 
1913 which was brought against the de. 
fendant No. 1 himself, the plea that the 
land was Lakheraj was first set up. That 
rent snit was also dismissed on the finding 
that the relationship of landlord and tenant 
did not exist and it was also found thatthe 
defendant had failed to prove his Lakheraj 
title. In our opinion this appeal is conolud- 
ed by the finding of the lower Appellate 
Court that the land in suit has not been 
proved to appertain to the holding of Hara 
Chandra Hatui. On tbis finding it is im- 
material whether the defendant has succeed- 
ed in proving his Lakheraj title or not. It 
was for the plaintiff to prove his title and he 
having failed in that, his suit in ejectment 
must fail. The decision in the previoug 
rent suits both- of which were dismissed 
cannot, in our opinion, be held to operate as 
res judicata in respeot of findings which were 
not the basis of the decrees but in spite of 
which the decrees were passed. This is 
clear from the decision ef the Privy Counoil 


- 


. of the one bigha 
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in the case of Run Bahadur Singh v. Lucho 
Koer (3) and also the cases of Nundo Dall 
Bhuttacharjee v. Bidhoo Mookhy Debee (6) and 
Thakur Magundeo v. Thakur Mahadeo Singh (4). 

It is contended that atleast the plaintiff 
should have been granted a decree in respect 
E of land whioh is not 
claimed by the defendant, but on the 
findings of the lower Appellate Court the 
plaintiff has entirely failed to prove his 
title to the land in suit and withont proof 
of title he cannot get a decree for any 
portion of the land. 

The defendant has taken objection to the 
decree of the lower Appellate Oourt on 
the ground that it is not in accordance 
with the judgment: admittedly there is an 
obvious mistake in the amount of costs 
allowed tothe appellant. In the table at 
the end of the dearee the appellant’s costs are 
shown to be Rs, 30 but inthe body of the: 
deoree the costs allowed were Rs. 8-13 0 only. 

We dismiss the appeal and allow the 
cross-objection. Rs. 30 will be allowed as 
costs to the : present respondent, the 
appellant before the Jower Appellate Court, 
instead of Rs. 813-0. In all other 
respects the decree of the lower Appellate 
Court will stand confirmed. The respond- 
ent will get bis costs from the appellant 
in this Court both in the appeal and the 
eross-objection but in. the cross-objection 
there will be no separate hearing fee, 


Appeal dismissed, 
(6) 18 C. 17; 6 Ind. Dee. (N. 8.) 508. 


MADRAS HIGH COURT: 
Saconp Oivit Appean No, 460 or 1917. 
August 7, 1918. 
Present:—Mr. Justice Spencer and Mr.. 
Justice Krishnan. 

AUDI RAJU PYRAPPA AND ANOTHER— 
Derenpants Nos. 1 axp 2 — APPELLANTS 
versus 
AUDI RAJU SYMA RAO AND ANOTAER— 
PLAINTIFE AND Derenpant No, 3— 


RESPONDENTS, 

Madras Hereditary Village Offices Act (IIE of 
1895), s. 10—Karnam's inam, enfranchisement of— 
Right of divided members to share in property at 
date of enfranchisement with other members of co. 
parcenary of title-holder, ‘ 


` 
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A person, who belongs toa family having a here. 
ditary interest in a Karnam’s inam and becomes 
divided in status from the halder of the office for 
the time- being, cannot, when that inam is subse- 
quently enfranchised by the Government, claim a 
share in the lands that formed the emoluments of the 
office of Karnam. [p. 252, col. 2; p. 254, cols. 1 &2.] 

When the land is enfranchised from the condition 
of service, it does not become partible among all 
persons having hereditary interest in the office 
through descent from the original grantee, but is 
partible only among those who belong to the joint 
family of the holder of the office at the-time of 
enfranchisement. [p. 252, col. 2; p. 254, col. 2.] 7 


Gunnaiyan v. Kamakchi Ayyar, 26 M. 339 and 
Thukurrani Tara Kumari v. Chaturbhuj Narayan 
Singh, 80 Ind. Cas. 833: 29 M. L, J. 871 at p. 380; 19 
C. W. N. 119; 18 M L. T. 228; 2 L. W. 848; 138 ALL. 
J. 1034; 17 Bom. D. R. 1012; 22 0. L. J. 498; (1915) M. 
W. N. 717; 42 C. 1179;42 I. A. 192 :P. C.), considered. 

Pingala Lakshmipathi v. Chalamayya, 30 M. 434; 17 
M. L. J. 101; 2 M. L. T, 101 (F. B.) and Karri Ramaya 
yav. Villoori Jagannadham, 30 Ind Cas. 589; 39 M. 
930; 2 L. W. 874; 18 M. L. T. 360; (1915) M. W. N. 
838, explained. 

Per Spencer, J.—Til an inam is enfranchised, the 
family of the grantee has a possible right of 
enabling the Government to select a member 
from any one of its branches and a potential 
right of holding the property as joint family 
property. As soon as 


becomes a substantial right, under Hindu Law, for 

those members of the family of the inamdar, who 

by reason of their co-parcenary, have Pan equal 

right to enjoy with him the ordinary joint family , 
property. No one belonging to a divided branch 

of that family would havea right to come in and 

take a share of the property of the joint family. 

Ep. 252, ool. 2] ` 


Per Krishnan, J—So long as the lands remain un- 
enfranchised, the office-holder has tho exclusive right 
to their enjoyment and the succession devalves, 
under Madras Act JII of 1895, on a single heir 
according to the general custom and rule of primo. 
geniture. Each of the other members of the family 
has only a possible right of succeeding to the office 
and the emoluments thereof,a contingent interest 
dependent on his becoming the nearest qualified 
heir when the office falls vacant. Such a contin- 
gent interest cannot be said to be kept alive in 
favour of a divided member ao as to give him 

- rights in the property when enfranchised unless, 
at any rate, there is evidence to show that such 
right was reserved at the time of partition and 
recognised by the parties. [p. 264, cols, 1 & 2.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddapah, in Appeal Suit No. 274 of 1916 
(Appeal Suit No. 170 of 19140n the file of 
the District Court of Cuddapah), preferred 
against the decree of the Court of the District 
Munsif, Gooty, in Original Suit No. 209 
of 1913, 


enfranchisement takes - 
~place, what was a potential or contingent right | 


Vol, XLIX] 
AUDI RAJU PYRAPPA V, AUDI RAJU SYMA RAO. 


FACTS appear from the judgment, 

Mr, T, V, Venkatarama Atyar, for the 
Appellants—The property in suit is a 
Karnam’s Inam andis governed by Madras 
Act III of 1895. The grantee and his 
successors have the absolute right to the 
office and its emolnments. 
chisement the office-holder has the best 
title. His rights cannot be disturbed. What 
is the effect of enfranchisement of the 
Inam? Till enfranchisement the other mem- 
bers of the family have a possible or con- 
tingent interest. That can only apply to 
those who remain undivided with the office- 
holder, At the time of enfranchisement plaint- 
iff’s father had already become cut off from 
lst defendant’s branch of the family by the 
partition decree in Original Suit No. 3 of 
1885. He asa divided member cannot be 
said. to have a contingent interest in the 
Inam. The observations of. Bashyam 
Aiyangar, Ja, in Gunnaiyan v. Kamakchi Ayyar 
(1) do not refer to divided members. 
“ The Full Bench decision in Pingala Lakshmi- 
pathi v. Ohalamayya (2) does not define 
who the “other persons” are who possess 


rights in enfranchised Inams. Karri Ramayya- 


y, Villvori Jagannadham (3) does not either 
define the position of members of the family 
who had already -been divided at the date 
of the enfranchisement. Thcugb, by the 
enfranchisement, the Inam was disannexed 
from tbe Karnam’s cffiee and was 
converted into ordinary property, it became 
available only to persons who had a o0- 
parcenary right with the office holder at 
the time of enfranchisement. 

~ Mr. P. Narayanamurthy, for the Respond- 
ents.—The effect of the enfranchisement 
is that the property ceases to be the 
absolute property of the offise-holder. “All 
persons belonging to the “family” of the 
office-holder acquire an interest at the date 
of enfranchisement. There is no restriction 
on the class of persons on whom the pro- 
perty would devolve. There is no reason 
for restricting the operation of the rule to 
persons who were undivided in interest 
from the offise-holder at date of enfran- 
chisement. Any division effected before 


(1) eg M. 339, 
; (2) 80 M. 434; 17 M.L, 3.1101; 2 M, L. T, 101 
F. B.). . 

(3) 30 Ind. Cas. 889: 39 M. 930; 2 L. W. 874; 18 M, 
L, T, 860; (1915) M. W. N. 838, ` 
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date of enfranchisement sould only be in 
respect of properties other than that en- 
franchised. The rights of the divided mem- 
bers are kept intact so farag the service 
Inam is concerued and areas much contingent 
as those of persons who continue joint, 
“Pingala Lakshmipatht v. Ohalamayya (2) 
resogpiz38 the rights of other persons at 
time of enfranchisement. Every lineal 
descendant of the original grantee is thus 
entitled to a reversionary right after en- 
franchisement. Vide also Second Appeal 
No. 49 of 1911, Appeal Suit No. 79 of 1917 
and Appeal Suit No. 176 of 1917 (un. 
reported). in all those cases enfranchise- 
ment took plase after partition and the 
right of divided members was expressly 
recognised. 

Mr. T. V. Venkatarama Azyer, in reply.— 
The decisions in the unreported cases cited 
for respondents bore on the ‘special facts of 
those cases. There the divided members 
took care to reserve their rights in the 
service Inam. There is no evidence in the 
present case that plaintiff or his father 
made any such reservation. 

JUDGMENT. 

Spencer, J.—The question that has arisen 
for determination in this second appeal is 
whether a person, who belongs to a family 
having an hereditary interest in a Karnam’s 
Inam and becomes divided in status from 
the holder of thé office for the time being, 
can, when that Inam is subsequently en- 
franchised by the Government, claim a 
share in the lands that formed the 
emoluments of the office of Karnam, 

In other words, when an Inam is en- 
franchised from the condition of service, 
does it become partible among all persons 
having an hereditary interest in the office 
through descent from -the original grantee 
-or only among those who belong to the 
joint family of the holder of the office at the 
time of enfranchisement ? 

The respondent’s Pleader relies upon an 
observation of Bashyam Aiyangar, J., at page 
354 in Qunnaiyan v. Kamakchi Ayyar (1) 
‘that in the absence of any evidence to the 
contrary, it must be presumed that the family 
of the parties were the holders of the 
hereditary office up to the date of the en- 
franchisoment of the Inam.” The family” 
referred to in that sentence was the family 
of the parties to an unreported case [Second 
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Appeal No. 222 of 1896]. All the parties 
to Gunnatyan vy. Kamikcht Ayyar (1) were 
members of an undivided family. 
fore, any observations that occur in that 
judgment must be understood as having 
no express reference to the claims of any 
members who had besome separated from 
the family of the holder of the office at 
any date before enfranchisement. 

Pingala Lakshmipatht v. Ohalamayya (2), 
which mentions the rights possessed by 
“other persons” in the item of the en- 
franchisement, does not attempt to define 
the class to which such “other, persons” 
must belong in order to have such rights. 
There was no decision of the point which has 
now arisen, 

In Karri Ramayya v. Villoort Jagannidham 
(3) the rights of the members of a joint 
family having a hereditary interest in a 
service Inam were recognised, but we ex- 
preasly. declined to consider what would 
be the position of the parties if the family 
had been divided at the time of enfranchise- 
ment as there was no evidencd of division 
and as the point was not taken in the appeal 
memorandum, a 


As. there appears to be no reported case 
direstly on the point, it is necessary to 
consider what is the legal position of 
persons belonging to the families in the 
pames of which Karnam Inams have bsen 
registered. i 


Under section 10, clause 2, of Madras | 


Act III of 1895 the succession to the 
office of Karnam devolves on a single 
heir according to the general custom and 
rule of primogeniture governing succession 
to impartible Zemindaris in Southern India, 
Under clause 3, when a vacansy occurs, 
“the Collector appoints the nearest qualified 
heir in: the order of succession to the last 
holder of the office. The person so appointed 
is, under section 13, entitled to recover the 
emoluments of the’ office from any other 
person into whose hands they may have 
fallen, emoluments being defined in saction 
4as including lends. 

Thus at the moment when enfranchise- 
ment takes place, no one can have a better 
title to the lands attached to the office 
than the registered holder of the office. 
All other members of his family have up 
to then po more than what, in the words 
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of the Judicial Committee in dealing with 
the suocession of an impartible estate in 
Thakurani Tara Kumari v. Ohaturbhu: Narayan 
Singh (4), may be described as a contingent 
interest. In the language of the learned 
Judges who recently desided Appeal No. 178 
of 1917 (unreported), “till enfranchisement 
the family had a possible right of enabling 
the Government to select a. member 
from any one of its branches and a poten- 
tial right of holding the property as joint 
family property when in the enfranchisament 
the Government disannexed the emoluments 
from the land and enfranchised it.” As 
soon as enfranchisement takes place, what 
was a potential or contingent right becomes a 
substantial right ander Hindu Law for those 
members of the family of the Inamdar, who 
by reason of their co-parcenary haye an equal 
right to enjoy with him the ordinary joint 
family property. No one belonging to a, 
divided bransh of that family would have 
a right to come in and take a share of 
the property of the joint family, 
course a title-deed that happened to be 
issued by the Government in favour of a 
person who was not in the family of the 
holder of the office at the time of the 
enfranchisement, would confer no legal title 
against the true owners of the property 
(see the observations atthe top of page 
349 in 1.L. R. 26 Madras), 


So in the present case the plaintiff, having 
by his father’s suit of 1885 become divided 
from the family of the defendants, is not 
now entitled to claim a share in the suit 
lands, which in consequence of the act of 
enfranshisement in 1889 became the joint 
family property of the defendants’ branch 
and liable to partition only among the un- 
divided members of that branch as ib 
existed on the dats of enfranchisement, 


Seeing that a right to a partition of the 
lands, which only became in 1889 the 
joint property of the defendants’ undivided 
family, did not atany time become vested 
in the plaintiff, the question of limitation 
discussed in the judgments of tha 


(4) 30 Ind. Cas. 883; 29 M. D. J. 871 at p. 380; 19 
CO W.N. 119; 18 M. L. T: 228; 2 L. W. 843,13 A. L. 
J. 1084: 17 Bom. L. R. 1012; 22 O. L J. 498; (1915) 
M. W. N. 717; 42 0. 1179; 42 J. A, 192 (P. 0.) 


Of. 


lower 
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Courts and argued at the hearing of the | 


second appeal does not “arise, Much less 
is it necessary to consider whether tbe 
' plaintiff possesses any right to succeed to 
the share of Giremmsa, as she had no more 
than a contingent interest at one time in 
the office of Karnam and the emoluments 
attached théreto, an interest that did not 
materialise. The appeal must be allowed 
and the suit dismissed with ‘costs through- 
out. 

Krisanax, J.—This second appeal relates 
to two items of lands which at one time 
formed the emoluments of a Karnam office, 
which was hereditary in the joint family 
of the Ist defendant and his brothers. In 
1885 Ramayya, one of the brothers, and 
the father of the plaintiff and of the 3rd 
defendant sued the Ist defendant and others 
for the partition of their family properties 
in Original Suit No, 3 of 1885 and obtained 
a decree for it. No mention was made of 
theee lands in that suit. They were then 
in the exclusive enjoyment. of the Ist de- 
fondant who was the office-holder or Karnam 
at the time. In 1889 these lands were 
enfranchised in the Ist defendant’s name, 
and it is found by both the lower Courts 
that be bas continued in exclusive enjoy- 
ment of these lands for the last 24 years 
without giving any sbare in the profits to the 
plaintiff or his brother, the 3rd defendant. 
Plaintiff has brought this suit now, claiming 
a ith share in them and ‘for partition and 
delivery to him of that share. The lower 
Courts have given him a deoree, as also 
to his brother, the 3rd defendant, holding 
that, on enfranchisement, they became en- 
titled to the shares claimed in spite of 
the previous partition decree in Original Suit 
No. 3 of 1235 and that their claim was not 
barred by limitation, as proof of mere non- 
participation in the profits was not 
snfficient for the purpose and as there was 
no proof of ouster or exclusion of plaintiff 
and his brother to their knowledge from 
the enjoyment of such profits. The Ist 
defendant and his son, the 2nd defendant, 
have appealed to us against that deeree. 
The claim as regards the 3rd item of 


property was dismissed by the Ist 
Court and no question arises about it 
now. 


The first point taken before us by the 
learned Vakil for the appellants is that 
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plaintiff and his brother have not proved 
that they are_entitled to any share at all 
in the Inam lands. This question depends 
upon whether the plaintiff’s branch of the 
family shad any existing interest in the 
lands on the date of the enfranchisement 
and upon what exactly was the effect of 
the enfranchisement in the name of the 
lst defendant. After the ruling of the 
Full Bench in Pingala Lakshmipathi v, 
Ohalamayya (2) it cannot be ~ contended 
that, by the enfranchisement in his name, 


. the Ist defendant got an exclusive title 
fo the lands; in fact the appellant’s Vakil 


did not so contend. There the Full Bench 
accepting the view of Sir Bhashyam Ayyan- 
gar, J., in Gunnatyan v, Kamakchi Ayyar 
(1) laid down that the effect of the en- 
franchisement~ in cases like the present 
was “to disannex the Inam from the office 
and convertit into ordinary property and 
release the reversionary rights of the Crown, 


-but that it did not confer on the person in 


whose name the title-deed was given any 
right in derogation of those possessed by 
other persons in the Inam at the time of the 
enfranchisement.” We are bound to follow 
this ruling and make it the“ basis of our 
decision, though it is stated that the 
question is now before the Privy Council for 
decision and though it is not altogether free 
from doubt. Applying this principle we 
must see whether plaintiff's branch was 
possessed of any rights in the Inam lands 
at the date of the enfranchisement. On that 
date they had ceased tobe members of the 
joint family of the Ist defendant; for it ig 
conceded that though the decree in Original 
Suit No. 3 of 1885 was subsequently declared 
to be unexecutable, it completely put an end 
to the oo-parcenary existing between them 
previously. - The appellant argues that the 
benefit arising from the enfranchisement of 
the lands should be extended only to the 
members of the joint family of the person 
in whose name the title-deed is given, 
as it existed at the data of the onfran- 
chisement, and to no others. There are some 
observations of Sir Bhashyam Ayyangar, J., 
in Gunnatyan v. Kamakchi Ayyar (1) in 
favour of this argument, but as the learned 
Judge had not in his contemplation the 
case of an enfranchisement after partition 
we cannot treat them as authority here; 
as pointed ont by my learned brother, 


254 


AUDI RAJU PYRAPPA V. AUDI RAJU SYMA BAO. 


neither the observations in. this case nor 
those in Karri Ramayyav. Villoort Jagan- 
nadham (8) are of any authority. on the 
point before us. The respondents’ Vakil 
has, however, drawn our attention to three 
unreported decisions of this Court in 
Second Appeal No. 49 of 1911, Appeal 
No. 79 of 1917 and Appeal No. 176 of 1917, 
where the enfranchisement took place after 
partition. In those cases persons who had 
divided off from the persons who subse- 
quently obtained the title-deeds' for. the 
enfranchised lands were held to be entitled 
to shares in those- lands. They are, no 
doubt, authority for holding that partition 
before enfranchisement is not in itself 
conclusive of the question whether a person 
has rights or not in the enfranchised 
lands. But in all those oases there were 
circumstances justifying the inference, that 
was drawn in them, that in spite of the 
partition the rights of the divided mem- 
bers were kept alive in the Inam lands at 
the date cf enfranchisement. In Second 
Appeal No. 49 of 1911 the learned Judges 
say that it was not disputed that the land was 
treated as property in which all the members 
of the family had an interest; in Appeal No, 79 
of 1917 they say “there can be no donbt 


the lands were enjoyed in common.” Appeal 


No. 176 of 1917 followed the ruling in 
Appeal No. 79 of 1917. These rulings thus 
show that even though a person may have 
been divided off from the person who subse- 
quéntly obtained the title deed for the en- 
franchised land, he may prove that his right 
was kept intact at the partition and claim 
his share. T 

So long as the lands remain unenfran- 
chised, the office-holder has the exclusive 
right to their enjoyment and the succession 
devolves under Madras Act III of 1895 on 
a single heir according to the general 
custom ‘and the rule of primogeniture. 
Thus, as observed by my learned brother, 
each of the other members of the family 
has only a possible right of succeeding 
. to the office and the emoluments thereof, 
a contingent interest dependent on his 
becoming the nearest qualified heir when the 
office falls vacant. 


: We can scarcely hold that such a mere 
contingent interest is kept alive in favour of 
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a divided memberso as to give him rights 
in the property when enfranshised, unless at 
any rato there is evidence to show ‘that such 
right was ‘reserved atthe time of partition 
and recognised by the parties. Iam not 
able to agree with the respondents’ contention 
that every person who is shown to be the 
lineal descendant of the original grantee of the 
inam, however remote be may be -from the 
person who got the title-deed, and whatever 
the length of time may be when his branch 
divided off from the branch holding the office 
and whatever may be the number of sub- 
sequent partitions in the family, must be 
held to have a share im the lands when en- 
franchised unless it is proved against him 
that his right Had become extingaished. 
1 think that will be extending the 
rule laid down in Gunnaiyan v. 
Kamakcht Ayyar (1) muoh too far. In 
the present case except the fact that the 
Karnam office was hereditary in the family 
when the plaintiff’s father was a member of it, 
there is nothing to show thatthe lands in. 
question were treated as joint family pro- 
perty either before or after enfranshisement 
or that any rights in them were reserved 
in plaintiff’sfather’s favour when he sued for 
partition and got his decree, There was no 
reference to these lands in the plaint in 
Original Suit No. 3 of 1885 and though it 
is 24 years now sincethe enfranchisewent 
took place, no claim to these lands seems 
to have been put forward by the plaintiff 
till now and no share in the pro- 
fits was enjoyed by him or by his brother 
all this time. There is no proof here of 
any “common enjoyment asin the unreport- 
ed decisions -cited above and they are all 
thus clearly distinguishable from the present 
case. The lands were all along being en- 


` joyed by the Ist defendant and if the plaint- 


iff’s branch had any rights in them and 
wanted sush rights to be kept slive after 
partition, they should have reserved them 
in some manner. They may have failed to 
do so because the prevalent view at the 
time was that the lands when enfranohised 
would belong to, the person to whom the 
title.deed was given by the Government, but 
they cannot forthat reason alone be sonse- 
quently allowed to allege a right which, if 
they had it, they did not take care to 
preserva, 

I am, therefore, of opinion that on the 


N 
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findings in this case plaintiff and 8rd de- 

fendant have failed to show that they are 
other” persons referred to in the Full Bench 

case as having rights in the Inam lands® 
at. the time of enfranchisement, -Their 
slaims must, therefore, fail and it is unneces- 

_ sary to consider the other questions raised. 

I agree to the order proposed by my learned 
brother. f 

M. C. P, ` g 
Appeal allowed 


CALCUTTA HIGH COURT. 
APPRAL Fuou APPELLATE Decree No. 465 
or T917. - 


November 27, 1918. 5 


Present:—Mr. Justice Beachordft, 
BINODE BEHARI MUKHERJEE — 
Pratntire—AePELLANT 
NETBUS 
- MAIZUDDIN. SARENG — Derenpant — 
RESPONDENT. - 

Bengal Tenancy Act (VIII B. O. of 1885), s. 153— 
Determination of annual rent payable—Rate of 
rent —Appeal, second, whether Lies. 

Where the plaintiff failed to prove the rate of 
rent claimed by him, and the lower Appellate Court 
gave him a decree at therate admitted by the 
defendant: 

Held, that there was no decision of the question 
as tothe amount of the annual rent payable and, 
therefore, no second appeal lay under section 163 i 
the Bengal Tenancy Act. [p. 256, col. 1.] 

Appeal against the decree of the Additional 
District Judge, 24-Pergannas, dated the 
2nd November 1916, reversing that of 


the Special Munsif, Alipore, dated the 
15th July 1915. : 
FACTS of the case will appear fully 


from the following Judgment of the lower- 
Appellate Court:— 

“The short point for decision in this 
rent appeal is: What is the rate of rent 
payable by the defendant to the plaintiff? 
The plaintiff claimed Rs, 19-3-0 while 
the defendant ‘averred it was only Rs, 14. 
The learned Munsif found for the plaintiff 
and the defendant has appealed, 

The burden of proving what the rate 
of rent is lies heavily on the plaintif and, 
in my opinion, he has failed to discharge 
it. The learned Munsif relied on a decree 
obtained-by the superior landlord against 


` payable. 


the defendant and the plaintiff jointly, but 
he himself points out that there is nothing 
to show that the suit related to the present 
holding. The plaintiff is a purchaser at 
an execution sale. It was incumbent upon 
him to have secured his predecessor’s 
collection papers, which are admittedly in 
existence, and that would have been good 
evidence to prove the rent payable by the 
defendant. He has not done so and the 
presumption must, therefore, be against him, 
The oral evidence is not in my opinion 
suffisient to establish this claim. 

The appeal will be allowed with costs 
and there will be a desree in plaintiff’s 


‘favour for rent at the rate admitted by 


the appellant.” 

Babu Manmohan Banerjee, for the Re- 
spondent.—I have got a preliminary objec- 
tion fo the hearing of this appeal, The 
appeal is valued at Rs, 22-120 and it 
arises out of a suit for reut, and so section 
153 of the Bengal Tenancy Act operates 
ês a bar to this appeal. The proviso to 
the section reads thus that a second appeal 
shall not lie unless the decree appealed 
against decides a question as to the amount 
of rent payable. In this case the question 
of the amount of rent has not heen desided 
as the suit has been -decreed at the rate 
admitted by the defendant. A desree for 
rent at a rate admitted by the defendant 
does not amount to a decision of the 
question of the amount of rent annually 
Refers to Nekejat v. Nanda Dulal 
Bamkeja (1) and Shib Nath Dhar yv. Annoda 
Prosad Dhar (2). 

Babu Surendra Nath Ghosal (with him 
Babu Ashwini Kumar Ghosh), for the Ap- 
pellant.—I£ your Lordship disposes of the 
appeal on the preliminary objection, I pray 
that an observation might be made to the 
effect that the decision will be no bar to 
a future suit for rent on proof of the 
rato claimed by the plaintiff, 

‘JUDGMENT.—A preliminary objection ig 
taken to the hearing of this appeal under sec- 
tion-153 of the Bengal Tenansy Aot, on the 
ground “that the decree or order does not 
decide a question of the amount of rent 
annually payable by the tenants, The learned 
Judge in his judgment stated that the plaintiff 
claimed that the rent was Rs, 19-3-0 


(1) 10. W. N. 711. 
(2) 5 Ind. Cas. 340; 11 0. L. J, 382, 
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while the defendant alleged that it was 
Rs. 14. He-then remarked that the plaintiff 
had not made out his case and gave a 
decree at the admitted rate. The sonten- 
tion of the respondent that the deoree or 


order does not decide the question of the 


amount of rent annually payable appears 

to me to be correct. The appeal-is, therefore, 

incompetent and is dismissed with costs. 
Appeal dismissed, 


an 


ALLAHABAD HIGH COURT. 
Seconp OrviL Appgat No. 6&6 or 1916. 
January-3, 1919, 

Present :—Justice Sir George Knox, Kr. 

` and Justice Sir P. CO, Banerji, Kr. 
ZAFAR HUSAIN—DEFENDANT—ÅPPELLANT 
VEI SUS 
UMMAT.UR-RAHMAN—P ratntivr— 
RESPONDENT. 

Muhammadan Law—Laan, doctrine of, whether still 
in force—False charge of adultery by husband against 
wife, whether dissolves marriage. 

If a husband falsely charges his wife with adultery, 
she is entitled under the Muhammadan Law to have 

` it declared that her marriage has become dissolved. 
[p. 258, col, 1.] 

Jaun Beebee v. Sheikh Moonshee Beparee, 3 W, R. 
93, not followed. 

The doctrine of laan is operative in Anglo-Muham- 
madan Law and cannot be considered obsolete: 

_ fp. 257, col. 1.] 
Second appeal from a deorse of the Addi- 
tional Judge, Farrukhabad. 
Mr, Surendra Nath Sen, for the Appellant. 
Dr. S. M. Sulaiman, for the peerordents 
JUDGMENT. 

Knox, J.—This sesond appeal arises ont of 
a suit brought by Musammat Ummat-ur- 
Rahman, wife, against Zafar Husain, her 
husband. The prayer by the plaintiff is 
that the marriage of the plaintiff with the 
defendant be dissolved. There is a further 
prayer for damages and costs. The reason 
given is that the defendant has treated the 
plaintiff with cruelty, intends to kill her 
or out off her nose, stated before several 
persons thatthe plaintiff had illicit inter- 
course with her brother, Aziz-ur-Rahman, 
and impnted fornication to her, 

The written statement filed by Zafar 
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Husain is to the effest that the plaintiff's 
claim bas been brought on false allegations, 
There was no ill-feeling between the plaint- 
iff and himself nor quarrel. No charge 
has been made by the husband against 
the wife of misconduct with-her brother. 
The story had been invented by the məm. 
bers of the wife’s family. The plaintiff 
is literate and sensible and has always 
been obedient ` and doing herduty towards 
the defendant. 
The Court of first instance, <. e., the 
Subordinate Judge of Farrukhabad, is a 
has gone 
very carefully into the case. He declared 
the marriage to be dissolved. The husband 
then went in appeal to the Additional 
This Judge 
found that the Civil Courts bave jurisdic- 
tion to try suits of this nature. That the 


‘dostrine of “laan” is still part of the Muham- 


madan Law which has to be administered 
in Indian Courts, I shall refer to the 
doctrine , of Jaan again. He found that the 
allegations of misconduct were as a matter 
of fast made by the husband, that there 
had been no retraction by the husband, 
He held asthe result that the lady was 
entitled to claim judicial separation. He 
confirmed the decree of the Court of first 
instance. He also found, upon the plea that 
no fair opportunity had been given to the 


husband to examine the witnesses, against. 


the husband, thatthe husband had had such 
opportunity, but had not availed himself 
of it, The husband has come here in 
second appeal and the memorandum of 
appeal contains seven pleas: (1) That the 
law of “Jaan” has‘no place in Anglo- 
Muhammadan Law and must be considered 
obsolete. (2) That “Jaan” does no more 
than give the wife the option of applying 
to the Court to put the husband upon the 
alternative of either retracting the accusa. 
tion or stating on oath his wife’s treachery 
and no suit for dissolution of marriage is 
maintainable without the above formality 
being strictly complied with. (3) That 
the husband has not only not made the 


accusation of his wife’s infidelity on oath. 


but has sworn his wife to be faithfal to 
him and sued his wife for restitution’ of 
conjugal rights. (4) That assuming that 
the husband charged his wife with in- 
fidelity, the statement of the husband om oath 


` 


- production of 
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coupled with the statements in the daly 
verified plaint and his whole sourse of con- 
duct, amounted to a retraction of the accusa- 
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tion. (5) That no suit for dissolution of - 


marriage was maintainable. (6) That 


. the appéllant was prejudiced by no proper 


opportunity being given to him-for the 
his evidence. And lastly 
that the appellant is entitled to a decree for 
restitution of conjugal rights. ` i 

I propose to deal first with the’ 6th 
plea. Both the Courts below show that 
abundant opportunity was given to the 
appellant for examination of his witnesses. 
It was his own fault that he did not 
také the necessary steps in payment of 
prosess fees and fees for interrogatories, 
‘etc That plea entirely fails. 

I now come to the question raised by 
the plea relating to laan. Muhammad 
Yusuf, Khan Bahadur, in his Muhammadan 
Law, Volume ILI, Edition 1898, „page 852 
-et seq, gives a full account of “Jaan” and 
the accuracy of the account there given 
has not been seriously questioned. Briefly 
put itis that when a Muhammadan makes 
an allegation of misconduct against his 


wife . and the wife denies the same, both. 


parties can go -to the Kazi. The husband, 
in the presence of the Kazi, four times over 
repeats his allegation of misconduct before 
the Kazi, strengthens it by an oath, that 
oath being accompanied by the use of the word 
“laan” or curse’ of -God. The wife 
gives testimony also four times over and 
ascompanies her! testimony by the use 
of the word “ghazab.” If either of the 
persons refuse to make laan the Kaziis to 
imprison that person who. refuses until he 
or she makes the laan. If both husband 
and wife have made their respective oaths, 
etc., the Kazi can effect separation between 
them. 

The Kazi in-the present day is “replaced 
by the Court and as noted above, the Court 
“has found against the husband and has 
pronounced a separation between husband and 
wife. No authority has been cited nor do I 
know of any which has pronounced that the 
dostrine of “Jaan” has no farther place in 
Anglo-Muhammadan- Law or that it-should 
be considered obsolete. Mfr. Mohammad 
Yusuf, Khan Bahadur, mentions it as still 
prevalent. Sir R.. K. Wilson in his-Anglo- 
Muhammadan Law, 4th Edition, 1912, 


17 
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paragraph 76, says: “The fact of a husband 
having (whether truly or falsely) charged 
his wife with adultery, will (probably) 
entitle ber to claim a judicial divorae, 
without prejadice to any proseedings for 
defamation which she may be advised to 
institute, and independently of the result of 
auy such proceedings,” and in the next 
chapter deals with it as still part of the 
Auougo- Muhammadan Law. The first plea is, 
therefore, decided against the appellant. 
Baillie in his Muhammadan, Law after de- 
scribing the form of “laan” goes on to 
say at page 338:— When both parties hava 
taken the laan the Judga isto separate 
them.” The sesond plea that no suit for 
dissolution is maintainable until the husband 
has been given the opion of ret?action 
of the accusation of his wife’s adultery 
has not been supported. 

This disposes of the remaining pleag in 
appeal. I agree with the lower Appellate 
Court and-would dismiss the appeal. 

BANERJI; J—I also am of opinion that 
this sppeal should be dismissed and thè 
decree of the Court below affirmed. The 
main question in the case is whether a 
is entitled. to bring a 
suit for divorce and obtain a decree for 
dissolution of marriage on the ground that 
her husband. has falsely charged her with 
adultery. The defendant  denjes having 
made susha charge, but both the Courts 
below baye found that he made it and 
imputed to the wife incest’ with her own 
brother and that the imputation was whol- 
ly without foundation. We have, therefore, 
to sonsider whether tn these circumstances 
‘entitled under the Muham- 
madan Law, which must govern questions of 
marriage and divorce, to have- it declared 
that her marriage with the defendant has 
been ‘dissolved. The authorities of Muham- ` 
madan Law on the subject have been laid 
before us and, in my opinion, they clearly 
establish that she is entitled to such a 
declaration. The law on the subject is 
thus stated in Shama Charan Sirear’s 
Muhammadan Law, Tagore Law Lestares 


for 1873, at page 406:—‘“If a husband 
charges his wife with adultery... © 
the charge is investigated by the Kari, 


who, upon proof thereof, issues a decree of 
separation between the husband and the 
wife and thus their marriage’ is- dissolved, 


a denial of all 


258 


INDIAN CASES. 


{1915 


i MAHAMED AYUB OHOWDHUBY V, ELAHI BAKSH MANDAL. 


The separation so effected is an irreversible 
divoree.” 

Mr. Ameer Ali lays down sie rule in 
the following terms in Volume II of his 
well known work on Muhammadan Law, 
page 575, 3rd Edition: “When a false acou- 
sation (of adultery) is preferred against a 
woman, and the husband is unable to estab- 
lish the charge, the woman is entitled to 
obtain a divorce from the Court.” The 
same view is propounded in -Sir Rowland 
Wilsons’ Angl6 Muhammadan Law and in 
the Tagore Law Lectures by Khan Bahadur 
Muhammad Yusuf in the passage cited by my 
learned colleague. 

lt is contended on bghalf of the appel- 
lant that the proceeding known as Jaan in 
Mubammaden Law should have been gone 
through and this not having been done 
in this case, the marriage between the pare 
ties bas not been dissolved and the marri- 
age tie has not been severed. Having regard 
to the authorities on the subjest this con- 
tention is untenable. The proceeding known 
as laan or imprecation is only a procedure 
which either the wife or the husband could 
adopt before a Kazi or Judge. The 


‘reason for itis stated by Mr. Ameer Ali in’ 
the following terms:—'‘Under the Musalman . 


Law, a charge of adultery preferred bya 
husband against his wife “can only be 
established’ by the direct testimony of four 
witnesses to the fact. From the nature 
of the offence, however, the cases in which 
ocular and direct evidence is available are 
extremely rare. In order to dbviate the 
evils which would necessarily result from 
h redress to the - 
husband, in those numerous instances where 
he is morally convinced of the guilt of 
his wife, but has no direst testimony to 
. establish if, or when he alone is cognizant 
of the fact, the law has prescribed 
proceeding by laan.” The Muhammadan 
Law of evidence being no longer in force 
and the ordinary Courts having taken the 
place of Kazis,” these Courts are the 
authorities which should make a decreé for 
divorce on being satisfied according to the 
ordinary rules of evidence that a false 
imputation ` was made by the husband and 
it ig unnecessary to comply with the for- 
malities of Zaan. -This is also the opinion 
of Mr. Ameer Ali 
Wilson, and this seam3 to be the legiti- 


-sue for divorce, or 


injured , 


the - 


and Sir Rowland’ 


mate inference to be drawn from the rules of 
Muhammadan Law on the subject. 

The only reported case to which our 
attention: has been drawn is that of Jaun 
Beebee v. Sheikh Moonshee Beparee (1), in. 
which the learned Judges observed that 
“a charge of adultery does not operate as 
a divorce.” No authority is cited in sup- 


port of this view, nor was it decided that - 


a decree for divorce could.not be passed 
by the Court under the ogircumstances 
alleged. If the learned Judges intended 
to hold that a Muhammadan wife -cannot 
„a Court cannot grant 
a decree declaring her marriage dissolved, 
on the ground that her husband had charged 
her with infidelity, I am “nuable with 
great respect to agree with them, the authori- 


ties of Muhammadan Law being clear on - 


the point. ; : 

I agree with the Conrts below that 
there was no retraction of the charge and 
I am of opinion that the decree appealed 
against ia correct. 

By tax Court.—The appeal is dismissed 
with costs. 

~ Appeal dismissed, 
(1) 3 W. R. 93. 5 ; 


2 . 
‘CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2954 
or 1916, 

August 1, 1918. 
‘Present:—Mr. Justice Newbould and 
Mr. Justice Parton. 
MAHAMED. AYUB CHOWDHURY— 
Puainvire—APPELLANT 
versus 
ELAHI BAKSH MANDAL—Derenpant 
AND FAKIRULLAH MEAN— Pro forma 
Derenpant— RESPONDENTS, 

Limitation Act (IX of 1903), Sch. I, Arts. 62, 97— 
Lease—Lessee not given possession of ‘portion of land 
demised—Refund-of premium, suit for—Limitation, 

A suit by a lessee for refund of a part of the 
premium paid fora lease proportionite to the portion 
of the land of which possession could not be obtained 
by him, it having been previously leased out by the 
lessor to another, is governed by Article 62 of 
Schedule I of the Limitation Act. tp. 259, col, 2.] « 

Ardesir v. Vajesing, 25 B. 693; 3 Bom. L. RB. 190 and 
Hanuman Kamat v. Hanuman Mandur,19 ©, 128; 
181. A. 158; 6 Sar, P.C. J. 91;9 Ind, Dec. (x,.8.) 
527 (E: C) relied on. ! 
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MAHAMED AYUB CHOWDHURY V. ELAHI BARSE MANDAL, 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Rajshahye, 
dated the llth September 1916, affirm 
ing that of the Munsif, Ist Court at Maldah, 
dated the 138th Désember 1915. , 
` FAOTS appear from the judgment. 

- Babu Dwarkanath Ohakerbutty (with him 
Babus Kalikinkar Chakerbutty and Gopal 
Chandra Chakerbutly), for the Appellant.— 


l do not press the appeal against 
the defendant No. 1. Bot my appeal 
against the defendant No. 2 for the 


return of the praminm money stands on a 


far stronger ground. The lower Courts have, 


held that Article 62 applies in the case and 
the limitation starts from 18th July 1909 
when the money was received by the de- 
fendant No.2. But my oase is Artiole 62 
has no application here; the proper Artiale 
which ought to be applied is Article 97, 
and the limitation should run from the 


, date when consideration failed. My submis- 


` gited fhe cases of Ardesir v. 


- 


sion is that the -consideration failed’ only 
when it was adjudicated by the Court that 
the plaintiff had no right to the possession 
of the land. The. plaintiff’s right to the 
possession of the land having been denied in 
the present suit, no question of limitation 
Gan arise, 4 


Babu Krishna Kamal Matra (with him 
Babus Mohendra Nath Roy and Jotindra 
Kumar Sen Gupta), for: the Respondents, 
Vaiesing (1) 
and Hanuman Kamot y. Hanuman Mandur 
(2) and contended that Artisle 62 of the 
Limitation S applied in the case and 
limitation ren from the date when the 
money was received by the defendant No, 2, 
Even if Artisle 97 applied, the limitation 
should have run from the date of the 
lease, because ths defendant having no 
right to grant lease on that day, the failure 
of consideration oconrred on the day when 


the lease to the plaintiff was purported to . 


be granted. Besides there was a finding that 
the plaintiff had become aware of the previous 
lease on Sravan 1317, and in any case 
the failurs of consideration had occurred 
on that day. 

- JUDGMENT.—The plaintiff brought thè 
suit to recover possession of certain land 


‘on tha basis of a lease granted to him 
(1) 26 B. 693; 3 Bom. D. R. 190. 
» (2) 19 Q. 123; 18 L A. 158; 6 Sar. P, C. J. 91; 9 Ind. 
Deo, AN s ) 527 (P. C.), 


by the 2nd defendant on 2nd Sravan 
1316 B. S., corresponding to 18th July 
1809; in the alternative, he asked for a 


return of the premium paid to the defend- 
ant No. 2, when the lease was granted. 
The first defendant, who was in possession 
of the land, pleaded that he was in posses- 
sion under a Kabuliyat executed by him and 
accepted by the deferdant No. 2 on 30th 


-May 1909, The lower Courts have found 


that this Kabuliyat was duly executed ard 
accepted by the lessor and tlat the plaint- 
i#Ps title is not valid as against defendant 
No. 1. As regards his claim against 
defendant No. 2, it has been held by both 
the Courts to be barred by limitation. 
At the commencement of the hearing of 
tbis appeal, the learned Pleader for the 
plaintiff-appellant admitted that, on the 
findings of faot, he could not.ask for a 
reversal of the dismissal of the suit as 
against the deferdant No. 1. The only 
point is whether the snit ‘as against the 
defencant No. 2 for the return of a pro- 
portionate part of the premium is barred by 
limitatiog. It appears that the land in 
suit is only a portion of the land leased, the 
plaintiff having obtained possession of the 
remainder. In our opinion, the facts of 
this case are indistinguishable from those 
of the cake of Ardesir v. Vajesing (1). In 
that case it was held that the prinsiple 
enunciated in the judgment of the Judicial 
Committee, of the Privy Counoil in Hanuman 
Kamat v. Hanuman Mandur (2) was appli- 
cable and that the case was governed by 


Article 62 of the Limitation Act, Even 
taking the view most favourable to the 
appellant and holding that Article 97 


applies to this case, in onr opinion, it will 
still be barred, for it is found that tke 
plaintiff failed to get possession and became 
aware of the previous lease to defendant 
No. I in Sravan 1317 B. S. This was 
more than three years before the date of 
the institution of the suit; and in any 
point of view, the cause of action cannot 
be fixed ata later date. For these reasons 
we dismisg the appeal as against both tha 
lst and the 2nd defendants. Each defendant- 


Aespondent will get separate costs from the 


appellant in this Court, 
Appeal dismissed, 
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MADRAS HIGH COURT. 
ApPerAL Sort No, 65 or 1917. 
February 14, 1918, 

Present :—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Spenser. 
SUBBARAYA GOUNDAN AND orsers — 
Deravoants Nos; 1 to 7-—APPELLANTS 
versus 
MUTHAYAMMAL AND orazes— 
PrAINTIFE aND‘Derznrants Nos, BAND 10 

TO 12— RESPONDENTS, 

Will —-Devise of share in property in which testator 
had mortgage interest and spes successionis, validity 
of - Mortgage interest, whether passes to beneficiary— 
Intention of testator. 

In a partition between the plaintiff's husband and 
his brother, a certain Mitta fell to the share of the 
latter who died subsequently. His widow mortgaged 
it to the plaintiff’s husband and his three sons. As 
the latter also were the widow’s reversioners, the 
plaintiff, his three sons and his brother’s widow 
entered into an agreement that, on the widow’s death, 
the Mitta was to be divided into four shares, of which 
the plaintiff's husband and his three sons were each 
to take a share. The plaintiffs husband, who 
predeceased his brother's widow, devised his one- 
- _-fourth share in the Mitta to the plaintiff: 

Held, (1) that, though the agreement as a mere 

_ pes successionis was inoperative, the devise of the 
~ mortgage interest of the testator passed, by his Will, 

to his widow; [p. 26], col. 1.] 

(2) that it was a question of the testator’ s inten- 

tion asto what he intended to convey. [p. 200, col. 2 J 

Appeal against the desree of the District 
- Court, Trishinopoly, in Original Suit No. 

26 of 1916 (Original Suit. No. 8 of 1915 

on the file of the Court of the Subordinate 

Judge, Trichinopoly). 

Messrs. M..O Parthasarathi Acyangar and 

M. O. Tirumalachariar, for the Appellants. 

Messrs. T. R. Venkatarama Sastri and R. 


Satyamurthi Aiyar, for the Respondents. 


JUDGMENT.—The plaintiff’s husband by 
his Will devised to -her his one-fourth 
share in a Mitta, which had fallen on 
partition to his brother and had been 
mortgaged by the brother’s widow to the 
plaintift’s husband and to his three 
divided sons, A further agreement, Hxhibit 
°C, to which the widow,. the plaintiff's 
husband and his three sons were parties, 
provided that on her death, the Mitta 
should be divided into four shares, of 
which the plaiatıff’s . husband and his three 
sons should each take one share, The 
plaintifi’s husband was the next reversioner 
and his sons were remoter reversioners, 
and they were-none of them competent 
to transfer their reversionary interests, 
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Consequently the asagresment Exhibit C 
was so far void; and all that the plaintiff’s 
husband had at the time of his death 
was a one-fourth share in the mort- 
gage executed by the widow in favour 
of himself and his sons, as he predeceased 
the widow. It has been contended before 
us that in these circumstances the testator’s 
mortgage interest in the Mitta did not 
pass to his widow, the plaintiff, under his 
devise of one-fourth of the Mitta. Thea 
English cases show that in this, as in 
other oases, it is a question of the testator’s 
intention. Jarman, Volume I, Chapter XII, 
“states it to be clear that a leasehold 
estata will pass under the description of 
freehold, witing Denn d Wilkins y. Kemeys 
(1). In England, as pointed ont by Jarman, 
Chapter XXI, devire of Jands does not 
prima facie include the benefisial interest 
in a mortgage on the lands, besanse, 
though the legal estate is in the mort- 
gagee and passes to his heir or the devisee 
under his Will, the heir or dsvisee is 
treated as merely 8 trustee for the person 
éntitled to the mortgage debt, either as 
legatee under the Will; or as a personal 
representative of the deceased, if it is 
otherwise undisposed of. Account has to 
be taken of these considerations in construing 
English Wills, and, therefore, Mr. Jarman 
states that in his opinion it is “not 
universally trne that an express devise 
of lands, or (which seems to be the same 
in effect) a devise of all the testator’s 
lands in a particular. place, he having no 
other than mortgaged lands there, will 
carry the beneficial interest to the devises, 
though the affirmative has been sometimes 
laid down in very unqualified terms.” A 
recent unqualified statement of this kind 
~is to be found in Halsbury’s Laws of England, 
Volume XXVIII, page 702, section 1824. In 
Woodhouse v Meredith (2) it was held 
that there was enough to show that it did, 
whereas in Bowen v. Barloe (8) it was 
held that it did not. In India, where the 
legal interest is divided between mortgagor 
and mortgages just as it is between lessor 
and lessee, and where there is no distinction ` 
between reaity and personalty as to 


(1) (1808) 9 East. 366; 103 E. R. 612; 9 R. R. 581, 

(2) (1816) 1 Mer. 450; 85 E. R. 739: 16 R. R, 145. 

(8) (1878) 8 Oh. 171; 42. J. Oh, 82; 27 L, T. 738; 
21 W. R.1439. 


r 


1 
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descent, the question of ascertaining “the 
testator’s intention from the terms of the 
Will ia less complicated. in the present 
case it is apparent from a perusal of the 
Will that the testator regarded himself as 
already entitled to dispose of the 
- one-fourth of the Mitta under the -terma 
of Exhibit O and intended to do so. It 
is true that this agreement, Exhibit C,as 
to a mere spes successionis was, it is now 
settled, inoperative, but the testator is not 
likely to have“ been aware of this. He 
clearly intended to dispose of any interest 
he had in favour of his widow. The 
decision of the Subordinate Judge was 
right and the appeal is dismissed with costs. 
Time for redemption 3 months from this 
date, 
M. C, P. 


Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
: COURT. ` 
Oivin Revision No, 146 or 1918, 
- ‘January 2, 1919. 
Present: —Mr, Mittra, A, J. O, 
NARAYAN RAO—Pramtivs—Appricant 
` ` versus 
FAIZKHAN—Dsrenpant —NON- 
ÅPPLIOANT, 
Contract Act (IX of 1872), s. %74—Contract of 
service—Damages for absence—Penulty. 
A stipulation by æ servant to pay by way of 
damages double his daily wagas for absence without 
leave is one by way of penalty and he is liable to pay 


under it reasonable compensation not exceeding the 
penal amount, i 


Revision of the order of the Small 
Cause Court, Gondia, in Sait No. 1278 of 
19.8, dated the 28th February 1918. 


Mr. S. O. Dutt Choudhury, for the Appli- 
~ cant. 


ORDER.—The applicant sued to recover 


` money due under a hond and also money 


due on duhikhata. The defendant agreed 
to serve the applicant and ont of his 
wages Rs. 4 were to be deducted every 
month. There is a clanse that if the 
defendant fails toattend to his duties, he 
will pay by way of damages double -his 
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daily wages for such absence without 
leave. The lower Court has dismissed 


the suit under Order XVII, rule 8, because 
the plaintiff had been given time to make 
a proper statement and his agent failed 
to do so, 

There has been no appearance on the 
part of the defendant-non-applicant 
though he is duly served. The decree of 
the lower Court dismissing the suit does 
not appear to me to be correst. The 
defendant admits the bond and the loan 
of Rs. 47-8-6. He dbes not deny that the 
principal amount due to the plaintiff is 
Rs. 77-15-3. He pleaded that he was ready 
and willing to serve. He admits having 
been absent for 21 days on acconnt of 
illness. This also seems to be conceded 
by the plaintiff's agent. He was also 
absent for an additional period of 68 
days, and the only explanation he gave was 
that he had private work now and then. 
He does not say that he had obtained 
the plaintiff's leave for’ these 68 days, 
nor does he say that the private work 
was such as to justify his breaking his 
contract. Under these circaomstances, the 
dismissal of the suit, when it is admitted 
that Rs. 77 and odd is still due to the 
plaintiff, is not justified upon the pleadings. 
I may mention that neither party was 
ready with his evidence on that day. 

I am of opinion that the stipulation 
agreeing to pay double the amount of 
daily wages for the days of absence was 
one by way of penalty. The plaintiff, 
however, would have been entitled to 
raasonable compensation not exceeding the 
amount named. The plaint, however, 
does not give us the dates of the various 
advances. Certain extracts from the plaintiff’s 
acconnt book have been filed, but these 
do not appear to be admitted, nor were 
they proved. The result is that I am unable 
to sey what damages should be given to 
the plaintiff. I, therefore, desree the alaim. 
to the extent of Rs. 77-15-3 with 
interest at six percent. per annum from 
the date of the suit till realization. The 
plaintiff will get his costs on this amount, 
I fix Rs. 5 as Pleader’s fee in this Court. 

Appeal partly accepted, 
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DWARKANATH ROY V. FANINDRA NATH ROY, 


, CALCUTTA HIGH COURT. 
APPEAL FROM APPRLLATE Decrees No, 252 oF 
1917. 
December 9, 1918. 

Present: — Justice Sir Charles Chitty, Kr. 

DWARKANATH ROY AND OTAEES — 
APPELLANTS 5 
versus 

FANINDRA NATH ROY AND orsers— 

-—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), Sch. 14, para, 

1—Arbitration—Reference-—Award, decree passed in 
a: cordance with—Appeal, whether lies. 

The provisions of paragraph 1 of Schedule IT to 
he Civil Procedure Code must be strictly complied 
with in order that there may bea valid reference 
to arbitration in a suit [p. 263, col. 1.] A E 

An appeal lies against a decree made in accord- 
ance with an award of arbitrators where the 
reference itself is impugned for want of consent of 
the parties interested. [p. 263, col. 1.) 

Appeal against the decree of the Additional 
Subordinate Judge, M yuensingh, dated the 
5th August 1916, affirming that of the Mansif, 
lst Court, Kishorgunge, dated the %0.h 
Aaguat 1915. 


FACTS appear from the judgment, 


Babu Brajendra Nath Chotterjee, for the 
Respondents, raised a preliminary objection 
and urged that the appeal was not com- 
petent. Referred to Ohatrman of the Purnea 
Municipality v. Siva Sankar Ram (1) and 
Surya Narain Jha v. Banwari Jha (2), 


Babu Jogendra Chandra-Ghosh (with him 
Babu Anilendranath Roy Ohoudhuri), for the 
Appellants.— The order complained of is ap- 
pealable. Refers to Girtjanath Roy Chowdhury 
v. Kanai Lal Mitra (3). The question 
is whether the reference to arbitration con- 
sented to by the Pleader for the lacy, with- 
out any express authority from her to 
refer on her behalf the matter in dispute 
to arbitration, is valid and operative so as 
to be binding upon her. The -Vakalat- 
nama shows that the Pleader accepted it 
from the lady’s 
further shows that he was not authorized 
to refer the oase to arbitration. So there 
was no valid reference in this case in 
accordance with the provisions of Schedule II, 
paragrapk 1 of the Civil Procedure Code. 


(1) £8 C. 899. 
(2) 17 Ind. Cas. 7; 18 C. L, J. 35 at p. 38. 
(3) 43 Ind. Cas, 169; 27 O- L. J. 389 at p. 341, 
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gomasta (agent) and it. 
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Refers to Seth Dooly Chand v. Mamuji Musisi 
(4) and Kadhu Singh v. Baljit Singh (5). 

Babu Brajendranuth Chatterjee, for the Re- 
pondent, contended that although the 
vakalatnama did not ‘expressly anthorize 
the Pleader engaged to act on her 
behalf to refer to arbitration, yet’ it gave him 
a general power to do all acts on her behalf 
and it further showed that all euch acts 
done by him would be binding upon her. 
Moreover, the lady ratified the aot of the 
Pleader in making the application for 
reference to arbitration. Having ratified; 
the lady shonld not now be allowed to - 
turn round and say that she was not bound 
by the unauthorized act of her Pleader. 


Babu Jogendra Chandra Ghosh briefly replied. 


JUDGMYUNT.—This is dn appeal from a 
decree of the Subordinate Judge confirming 
the decree of the Munsif pronouncing 
judgment in accordance with an award, 
The appeal is preferred by defendants 
Nos. 1 and 2, but the ground put for- 
ward in support of this appeal isa ground | 
peculiar to defendant No. 2. She is a 
pardanashin lady residing at Benares. She 
and her two sons were parties defendant 
to a suit for recovery of possession of 
land. An agreement was said to have been 
made by the parties to refer the matter 
to arbitration and the Court made an order 
of reference. Defendant No. 2 afterwards 
objected to the reference, admitting that 
one had been made but saying that she 
did not expect to get justice at the hands 
of the arbitrator. Befcre this Court it is 
urged that there was no valid reference to 
arbitration made by the parties through the 
Court. It appears that the provisions of para- 
graph 1 cf Schedule II to the Oivil Procedure 
Code were not complied with in the case of 
this defendant, who was undoubtedly interest- 
ed in the mattersin difference in the suit along 
with her sons. The agreement to refer, co 
far as it purported to be made by her, was 
signed for her by a Pleader to whom a 
Gomasta bad given a Vakalatnama. This 
Vakalatnama does not confera power to 
refer the suit to arbitration, though it does 
confer powers to file petitions of sompro- 


(4) 41 Ind. Cas. 295; 210, W. N. 387; 250.6, J, 
339. 


(5) 29 A. 423; 4 À, L, J. 347; A- W. N. (1907) 147, 
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mise and so forth. It has been repeatedly 
` held that the provisions of the paragraph 
must be strictly complied with in order 
that there may bea valid reference. Refer- 
enoe may be made to the cases of Ramjiawan 
Ram. v. Kali Charon Singh (6), Seth Dooly 
Ohand v, Mamujt Musajt (4) and Girijanath 
Roy Chowdhury v. Kanai Lal Mitra (3). It was 
argued for the respondents that no appeal lay, 
but tha two oases last cited show that an 
appeal will lie in a case where the reference 
itself is impugned for want of consent of the 
parties interested. The appeal is allowed, 
the decrees of the Courts below are set 
aside and the case is remanded to the 
Court of first instance to be continued 
from the point at which it stood when 
the invalid order of referense was made. 
Costs of this appeal will abide the result of 
tho suit, 


| Appeal allowed, 
(8) 29 A. 429; 4 A. L, 3.342; A. W. N. (1907) 139. 


F MADRAS HIGH COURT. 

Saconn Oivit Appean No. 1459 oF 1915. 
January 30, 1918. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar. 
KAVERAMMA— PLAINTIFF — APPELLANT 
versus 
VISHNU KUNKULLAYYA AND OTHERS— 


DEFENDANTS— RESPONDENTS, 

Hindu Law—Joint jamily—Transfer of share by 
co-parcener living in distant place to another 
member, effect of—Eaclusion of renouncing member— 
ga kept intact — Gift of co-parcenary share, validity ` 
of, kê 
Where amember of ẹ joint Hindu family living 
in a distant place and earning separately transferred 
his share in the family property to another member 
for a consideration: 

Held, thet the transaction amounted to a 
renunciation of the transferor's share for a considera- 
tion and did not effect a partition among all tho 
members of the joint family. [p. 265, col. 1.] 

Chinna Sanyasi v, Suriya, 5 M. 196; 6 Ind. Jur. 
410; 2 Ind. Deo. (x. 8.) 187 and Balgobind Das v, 
Narain Lal, 15 A. 339; 201. A. 116: 6° Sar P.C.J, 
813; 17 Ind, Jur 426: 7 Ind. Deo. (N. s.) 934, applied. 

Ariyaputri v. Alamelu, 11 M, 804; 4Ind Dee. (n. 8.) 
212, distinguished. ~ 

An alienation by a co-parcener is not a unilateral 
declaration of inténtion to effect a partition in the 
family. [p. 266, col. 1.7 


INDIAN OASES 


263 


A gift by one member of a joint Hindu family 
of his share to another member is not permitted by 
Hindu Law, [p. 268, col. 2.] 


Second appeal against the decree of the 
District Court, South Kanara, in Appeal 
Snit No. 414 of 1914, preferred against the 
decree of the Court of the Subordinate Judge, 
South Kanara, in Original Suit No. 33 of 
1914, 4 

Mr. B. Sitarama Row, for the Appellant. 

Messrs. C. V. Ananthakrishna Aiyar and 
Adigu, for the Respondents. 

The second appeal and the memorandum 
of objections filed by the Ist respoudent 
coming on for hearing on the 2lst March 
1917, the Court (Seshagiri Aiyar and 
Bakewell, JJ.) delivered the following 

JUDGMENT,— Before finally disposing of 
the case, we think that there should bea 
distinct ‘finding on the question whether 
Exhibit A 1efers to the whole of the 
family properties or only to portions of 
them. The question is raised in the written 
statement and is covered by the latter por- 
tion of issue 1. Before the District Judge, 
a ground was taken that the Munsif should 
have recorded a finding on that point. 

Tkerefore, a finding should be now arrived 
at on that question. Parties shall be at 
liberty to’ produce fresh documents, if any 
and not oral evidence. 

Finding will be submitted in two 
months and ten days are allowed for filing 
objections, 


We do not think it necessary to call for 
a finding on the question whether Exhibit 
A was not given effect to. The Subordi- 
nate Judge held it was acted upon and no 
serious attempt seems to have been made to 
impeach that finding. 





“In compliance with the order contained 
in the above judgment the District Judge of 
South Kanara submitted a finding that Ex- 
hibit A referred to the whole of the 
family properties with the exception of the 
properties in Travancore. 





This second appeal and the memorandum 
of objections filed by the Ist respondent 
coming on for final hearing on the 
23rd January 1918 after the return of 
the finding of the lower Appellate Court 
upon the issues referred by this Court for 
trial, and the case having stood over for 


264 
KAVEBAMMA V. VISHNU KONKULLAYYA, 


cdnsideration till this day, the Court deliver- 
éd the following 

JUDGMENT.—The property i in suit along 
with some other property in Travancore 
belonged to three branches of a Hindu family 
in South Kanara. Admittedly the three 
branches divided their South Kanara pro- 
perties long ago. In this appeal we are 
concerned only with one of these branches, 
the head of which was one Narayana 
Kunkullaya. He had five sons, of whom 
Kesava died issueless. Padmanabha the 
third son transferred his properties under 
Exhibit A to Vishnu the last son. Vasudeva 
the fourth son similarly transferred his 
properties to Vishnu, Exhibit 13. All this 
time there was no actual partition among 
the brothers. The first son Venkatesa left 
two sons Narayana and Ramakrishna. The 
present plaintiff is the widow of this 
Narayana. Her case is that when Vishnu 
died in 1909 her husband Narayana was 
. joint in estate with him, that by survivorship 
the properties in suit devolved on her 
husband, and- that she as his widow is 
entitled to them. This. Narsyana died in 
19:0. Shortly before his death Padmanabha, 
who transferred his properties in favour 
of Vishou under Exhibit A, sold all the 
properties of the branch to the lst defend- 
ant, as if he were-the sole owner thereof. 
The lst defendant is a stranger and nota 
member of thé family. The transfer by 
Padmanabha and Vasudeva to Vishnu related 
only to their shares in the South Kanara 
properties. 

The Subordinate Judge before whom the 
original suit was filed came to the conolu- 
sion that Padmanabha by conveying his 
properties under Exhibit A ceased to be a 
member of the joint family and that this 
alienation in favour of the lst defendant 
was ineffestive so far as the suit properties 
are concerned. The District Judge on 
appeal held that Padmanabha did not cease 
to belong to the joint family and modified the 
desree of the Subordinate Judge. 

When the second appeal first same on 
for hearing, we remitted an issue for finding 
as to whether the transfer by Padmanabha 
and Vasudeva comprised the Travancore 
properties as well. The finding was that 
Exhibits A and 13 related only to the 
_ South Kanara properties. We accepted that 

finding. À 
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Now the question arises for consideration . 


whether Padmanabha had any right to deal 
with the property in favour of the Ist 
defendant after he had transferred his i 
to Vishnu. 

Mr. Sitarama Rao for the appellant’ son- 
tended that the éffecst of Exhibit A was 
to separate Padmanabha from the joint 
family and to leaye the other members 
undivided. As was pointed out by Mr. Justice 
Bashyam Atyangar in Sudarsanam Maistri 
v. Narasimhulu Maistri (1), notwithstanding 
the seperation of one member from the 
joint family the others would continue to 
remain undivided. Thera can be a smaller 
co parcenary within a larger oo-parcenary 
just as there can be a Tavazi in a Tarwad. 
There are dicta in the decisions of this 
Court and-of the Privy Counsil which 
indicate that ordinarily if one member 
gets himself separated from the rest, the 
presumption is that all havé become divided, 
In Balabuz v. Rukhmabat (2) the Judicial 
Committee stated: “There 
tion when one ao-parsener separates from 
the othera that the latter remain united. 
In many cases it may be necessary in 
order to ascertain the share of the out- 
going member to fix the shares which the 
other co-parceners are or would be entitled 
to,and iw this sense the separation of one 
is said to be the virtual separation of all,” 
That is also the view taken by the Madras 
High Court. But, in. a later case, Kedar 
Nath v. Ratan Singh (3), Lord Macnaghten 
in delivering the judgment of the Judicial 
Committee quoted the opinion of the Judicial 
Commissioner of Ondh and concluded with 
the observafion: “Their Lordships agree in 
The Judicial Commissioner 
held that when one of the mambers sued 
for partition and obtained a decree for his 
share, the other two remained joint with 
rights of survivorship. If ‘is open to argu- 
ment that this conflict of view should not 
affect a transaction which,in the language 
of the Judicial Committee, may be construed 
ag a unilateral declaration of an intention 
by one member to. separate himself from 


(1) 26 M. $49; 11 M. L. J. 233. 

(2) #00, 725; 830 L A 130;7 0. W. N. 642; 5 Bom, 
L. R 469; Sar. P O. J. 470 iP. UL). 

\3) 7 Ind. tas. 648; 32 A 415; 12 Bom. L. R., 656; 
14 0. W. N. 989; 8 M. L. T. 194; 12 O. u. J. 225; vo 
M. L. J. 800; (1910) M. W. N. 311; 18 0. 0. 832; 37 


Į A. 161 (P. O,). 


is no presump-- 
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the others. In stish a case there can be 
no presumption that his act disrupted the 
“go-parcenary of all the members. There- 
fore, even if Exhibit A is to be regarded 
as notifying Padmanabha’s desire to cease 
to belong to the joint family, it would not 
follow that there was.a general partition. 
But, in our opinion, Exhibit A must be 
treated as a deed of relinquishment. No doubt 
the document is styled a sale-deed; but 
Padmanabha was living away in a distant 
place and was an earning member. He 
gave a power-vof-attorney to a third party 
to transfer his share in the family pro- 
perty. Another of the brothers subsequently 
transferred his share in the family property. 
In both cases the sonveyanse was to a 
member of the family. Inour opinion, the 
effect of these documents was to relinquish 
the shares of the transferors in favour of 
their undivided brother for a consideration, 
and not toeffect a partition among all the 
- members of the joint family. 

Under the Hindu Law it is open to an 
earning member of the family to surrender 
his rights to the remaining members of the 
family. In Mitakshars, Chapter 1, sestion 11 
(12), it is stated: “To one who is himself able 
to earn wealth and who is not desirous of shar- 
ing his father’s goods anything whatsoever, 
though not valuable, may be given and the 
separation or division may be thus completed 
by the father so that the children or other 
heirs of that son may have no future claim to 
inheritance,” The text of Yajnawalkya which 
is commented on as above by Vignaneswara 
is in theee terms: “if one have means and 
do not desire to share, he shall be separated, 
something trifling being given to him.” (Yaj- 
nawalkya, 11, 117.) There is no mention of 
the .right of the, father in thia text. 
Aparaka in commenting on thia text of 
Yajnawalkya says: “The son, who because 
of ability to asquire wealth does .not desire 
paternal property, should be separated after 
giving him some worthless small property, 

_otherwise there may be dispute with him 
or with his ohildren.” We think that 
Vignaneswara did not intend to restrict,the 
right of making an unequal distribution only 
to the father. The principle dedusibls from 
the Smriti writers is that by renounsixg his 
share for a small consideration the seceding 
member is alone separated from the family 
and the others continue to be members of 
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the joint Hindu family with rights of 
survivorship, ets. If tbere is no sonsidera- 
tion at all received for the relinquishment, it 
is doabtful whether by making a gift of 
his share a member of the family can 


~ yenounse his rights in the general property; 


because it is a well-established rule of Hindu 
Law that an undivided member cannot 
make a gift of his share in the joint family 
property. There is no text of Hindu Law 
or any binding authority which says that a 
gift by one member to another of his share 
is permissible: and as at present advised, we 
see no reason for introdusing such an ex- 
ception to a well-understood principle of 
Hindu Law. 

. Nor are we prepared to say that the text 
of Yajnawalkya already referred to contains 
only a moral injunction in regardto the 
giving of some consideration and that a 
voluntary gift is within the spirit though not 
within the letter of Yajnawalkya’s text. 
As Sarkar Shastri points ont in his Bindu 
Law, if the transaction by a member of 
the family is not within the meaning of 
the text of Yajnawalkya, it is doubtful whe- 
ther he will be estopped from claiming his 
shure in the joint family property. 

In the present case in the view we take 
of Exhibit A this question need not he 
pursued any further. It is the substance 
of the transaction and not the language used 
that has to be looked into and, in our 
opinion, Exhibit A, evidences a renunoiation 
as contemplated by Hindu lawyers, 

As regards the desided cases, Sivugnana 
evar, Ramasamt Chettt and Kosalarama 
v. Pertasamt (4) supports the view 
we have taken. In_that case the Judicial 
Committee held that a surrender by one 
of the brothers effected a severance of in- 
terest goad that property between the 
surrenderor and his brother. In Peddayya 
v. Ramalingam (5) Justice Muthuswami 
Aiyar aod Justice Sheppard held that 
relingnishment by one of the brothers 
separated him from the rest of the joint 
family. Ssdarsanam Maistri v. Narsimhulu 
Maistri (1), to which we already referred, 
follows these two decisions. In Balkrishna 


Trimbak Tendulkar’ v. -Savitribat (6) the 

(4) 1M. 312,517. A.61:20.L. R. 81;3 Sar. P. O. 
J. 79%: 8 Suth. P. O. J. 508; 1 Ind. Dec. (x. s.) 208 
(P. C.). 

(5) 11 M. 403; 4 Ind. Dee. (x. s.) 283, 

(6) 8 B. 54; 2 Ind. Deo. (N. 3.) 36, 
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same view was taken. Vide also Muthusamz 
Mudaliar v. Nallakulantha Mudaliar (7), 
The theory that a renunciation by ose 
member keeps the family intact, while ex- 
cluding from it the transferor, derives sup- 
port from another class of cases to which 
Mr, Sitarama Rao drew our attention. 
. Generally speaking, an alienation of the 
share ofa co-parcener in a specific property 
is invalid: but if the other members con- 
sent to such analienation, it would be valid. 
` Vide Ohinna Sanyasi v. Suriya (8) and Balgo- 
bind Das v. Narain Lal (9). The essence of 
the transaction is that it is‘an arrangement 
which does not disturb the so-parcenary. 
The same may be said of a relinquishment 
by a member of the family. The object. 
is not to disturb the joint family, but to 
leave it unaffected while the renouncing 
member wants to be excluded from it. 
Therefore, if a&b we interpret Exhibits A and 
XIII, their object was to secure individual 
freedom to Padmanabha from the possible 
claims: of his co-parceners on his earnings 
while not intending to disturb them; it is 
a! natural result of such a transaction that 
he alone became a divided member while 
the others continued to remain joint and 
undivided, 

Mr, Adiga for the respondents contended 
that Exhibit A was in fact and in effect an 
alienation of Padmanabha’s share and that 
it did not matter that that alienation 
was in favour of the co parcener’ It is 
.well settled that if a member of a joint 
Hindu family alienates his share in the pro. 
perty to astranger, such a transaction does 
not put an end tothe co parcenary. There 


ig a course of decisions upon this subject ~ 


in Madras and elsewhere, and we are not pre- 
pared to accept the contention that an aliena- 
tion is really a unilateral declaration ‘of inten- 
tionsto effect a partition in the family. It may 
be that logically and by parity of reasoning a 
member of a joint Hindu family conveying his 
share to a stranger should he regarded as 
expressing a clear intention to get his share 
partitioned from the shares of tbe others. 
But we agree with the learned Vakil for the 
appellant that until the Judicial Committee 


(7) 18 M. 418; 6 Ind. Dec. (N. s.) 940. 

(8) 5 M. 196; 6 Ind. Jur. 410; 2 Ind. Dec. (n. s.) 
137. 

(9) 16 A. 389; 201. A. 116;6 Sar. F. C. J. 813; 17 
nd, Jur, 425; 7 Ind. Deo, (N. s.) 934 (P. O.). 
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expressly make such a pronouncement, we 
would not be justified in dedusing aush a rale in 
regard to alienation from what has been decid- ` 
ed concerning declarations of intentions oon- 
tained in plaints and documents addressed to 
the members of the family. It is true that in 
Ariyaputri v. Alamelu (10)- the learned 
Judges suggest that a renunciation bya member 
is equivalent to an alienation in favour of the 
other members. In our opinion this obzter- 
dictum should not be separated from the oon- 
text and applied to circumstances like the 
present. Therefore, we must hold that the 
transaction evidenced by Exhibit A is not an 
alienation but a relinguishment of rights 
in favour of the other members of the 
family. é 


The two Courts below have held that 
Padmanabha and Vasudeva intended that 
the share relinquished should vest not only 
in Vishnu bat in all the other members 
of the co parcenary. This is a further supe 
port to our conclusion that the two members 
wanted that the remaicing members of the 
family. should remain undivided. , 


- Mr. Adiga next argued that there is no 
justification‘for not holding that the renunsia- 


tion by Padmanabha did not put an end to 


the co-parcenary as a whole. We have given 


our reasons fully in the previous paragraphs 


for holding that Padmanabha’s ast only 
severed him from the co parcenary and left 
the others in the same state as they were in 
before. 

In the result we reverse the decree of the 
District Judge and restore that of the District 
Munsif, In the circumstances of the case, each 
party will bear his own costs throughout as 
regards the subject-matter of the appeal. 
The memorandum of objections is dismissed 
with costs, L 

MOP 


Appeal allowed, 


(10) 11 M. 304 at p. 308; 4 Ind Dec (N. .) 217. 
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CALCUTTA HIGH COURT. 
Appaat FRO4 APPELLATE Decurx No, 2037 
| oF 1916, 

; November 15, 1918. 
Present: ~Mr. Justice Beashoroft. 
SHADAYA CHANDRA SHAHA— 
DEFENDANT — APPELLANT 
tersus 
KALINATH SAHA AND OTSERS— 


PLAINTIFFS — RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 18854, s. 182— 
Homestead of tenant, protection of. 

In order to obtain the proteotion of section 182 of 
the Beng Tenancy Act in respect pf his homestead 
it is not necessary that the raiyat should hold other 
landas a raiyat in the same village. It must be 
shown, however, that he is a raiyat of other land in 
some village. [p. 268, cols. 1 & 2.] 


Appeal against the decree of the Offisiat- 
ing Subordinate Judge, Mymensingh, dated 
the 30th May 1916, reversing that of 
the Munsif, znd Oourt at Natra‘xana, dated 
the 26th January 1915. 


FAOTS appear from the judgment. 


Babu D. N. Ohuckerbutty (with him Babu 
Madhub Gobinda Roy), for the Appellant.— 
The plaintiff brings this suit in ejestment 
against the defendant on a service of notice 
to quit, his case being that the defend- 
ant’s father took settlement of 4 cattahs 
of land, whioh consist of defendant’s 
homestead land, some 20 or 22 years before. 
The defence is that the disputed 4 cattahs with 
the 8% cattahs to the north of them consti- 
tute one helding and that the defendant is 
in possession of the disputed land by arrange- 
ment with his co-sharers. The lst Coart 
dismissed the suit but the lower Appellate 


Court decreed it.‘ My submission is that for the . 


division of a holding the landlord’ssonsent was 
necessary and in the absence of that element 
the disputed land, which is only a part of.the 
original holding of 73 cattahs, cannot be said 
to constitute a separate holding and the 
anit having been brought with respect to 
that plot only without including 34 cattahs 
on the northof it, the suit must fail. 
Although the subject-matter of the suit 
is a piese of homestead land, still as the 
defendant is an oacupaney raiyat with respect 
to other lands, the tenansy must be governed 
by the provisions of the Bengal Tenancy 
Act. And by the joint application of section 
22 and section 122 of the said Ast the 
defendant bas acquired an occupancy right 
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in the homestead. And, therefore, the suit 
must fail. < . 


Babu Gopal Ohandra Das, for the Respond- 
ents, in answer to the lst question pointed out 
that the: finding of the Subordinate Judge 
was that the separate tenancy was created 
with the mutual consent, The mutual gon- 
sent did refer not only to the consent 
of the co sharer of the defendants but also to 
the landlord’s consent,and referred to a decree 
for rent obtained by the landlord against the 
contesting defendant alone. With reference 
to the 2nd question he argued that the 
defendant had failed to prove that he was 
raytat with respect to any agricultural land 
in any village. And moreover that was 
not his case at all. - 


JUDGMENT.—This is an appeal by 
the defendant in a suit for ‘ejectment 
after six months’ notice to quit. The plot of 
land in question measures some 4 cattahs. 
The defendant’s case was that his tenancy 
did not consist of only /this plot of 4 
cattahs but that it was one of 73 cattahs 
and that it was his ancestral tenancy. The 
plaintiffs’ case was that a portion of the 
whole holding, namely, 33 cattahs, being 
the nortbern portion, was the ancestral 
bart of the defendant and that the defend- 
ant’s father took a settlement of the 4 
cattahs on the south some 20 or 22 years” 
before the suit. The first Court found that 
there was no evidence as tó this settlement 
and it dismissed the suit. On appeal the 
learned Subordinate Judge, after stating 
that there was no evidence as to certain 
matters which might affect this question 
bf separate settlement, came to the son- 
colusion that originally the. whole of the 
7: cattahs formed one holding, that after 
many years there had been a division 
of the holding and that now two separate 
holdings have been formed out of the 
original holding of 73 cattahs. His finding is 
in the following terms: “The only reason- 
able probability is that the defendant’s portion 
of the bari formed a separate jama by 
mutual consent. Whatever might have been 
the nature of the bari over 20 years ago, it 
was not one and was not’ treated as one 
from sometime before 1369 and the south- 
ern portion of the bari, that is, the 
4 katta, bari in suit, formed a separate jama 
of the defendant, under the plaintiffs,” 
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The Srst point taken in appeal is that 
whatever arrangement the tenants of the 
original 73 cattuhs might have come to bet- 
ween themselves, there can be_ no formation 
of two separate holdings without the consent 
of the landlord; and-of that consent there is 
no evidense, and the learned Vakil points 
to the ~ passage in whieh the learned Sub- 
ordinate Judge says that there is no evi- 
dence of realisation of rent from the de- 
fendant. It seems to me that the passage, 
which I have quoted above, amounts to a 
finding not merely of an arrangement bet- 
ween the owners but of an arrangement, with 
the consent of the landlord. - 

There is evidence which might indicate 
consent on the part of the landlord in the 
faot that sometime previously he sued the 
defendant for rent in respect of the smaller 
plot, although the final result of that suit 
was that it was decreed on the defend- 
ant’s admission ag to the rate of rent, 
the defendant declaring that the holding 
was one of 72 cattahs. The first point taken 
in my opinion fails, Z 

Then another point is taken that the 
incidents of tbe holding are governed by 
the Bengal Tenanoy Ast, and not by the 
Transfer of Property Act. The learned 
Subordinate Judge remarked that if the 
Tenancy Act be applicable, the defendant 
could not acquire a right of occupancy 
within the meaning of section 182 of the 
Bengal Tenancy Act, as he has not proved 
that he was an occupancy raiyat of the 
village. There has been a series of cases 
to which it is unnecessary to refer in 
detail, They are summarised in the oase of 


Bhikartram Bhagat v. Maharaj Bahadur Singh’ 


(1), in which it was pointed out that to obtain 
the protestion of sestion 182 of the Bengal 
Tenancy Act it is not necessary that the 
raiyat should hold his land as a vatyot in the 
same village. In view of this decision the 
argument of the learned Subordinate 
Judge would not seem to be sound. Baut 
in order to obtain the protestion of section 
182 of the Bengal Tenancy Act the de- 
fendant must establish that he is a raiyat. 
Therefore, the point remains to be seen 
whether he has done so. The only land 
in respect of which he claimed to be a 
raiyat is this plot of land of 73 catfahs 


(1) 34 Ind, Cas, 152; 48 0, 195; 250, D. J. 327. 


in regard to which it has already beens. 
found that he is now a tenant only of one 
portion, namely, the southern portion of , 
4 cattahs. I am told that the defendant 
does not claim to be a raiyat in respect of 
any other land. But unless it is shown that 
the defendant isa ratya! of other land, he 
cannot seek protection under section 182 of 
the Bengal Tenancy Act. 

In regard to the question which , Aot 
applied, the learned Subordinate Judge 
negatived the view of the first Court 
which remarked that it was diffioult to see 
that the suit was governed by the Trans- 
fer of ` Property Act, because he found 
that this piece of land had been used for 
three geverations as homestead land. Of 
course the mere fact that the defendant 
was a trader would not debar him from 
being treated as a raiyat but the finding 
of fact, as I have pointed out is, tbat 
this land is homestead land. That being 
ro, in the absence of any evidence that 
the defendant is a ratyat in respect of 
other land, section 182 would not apply 
and the case would be governed by the 
Transfer of Property Act. 

That, being so, the defendant oan ke 
ejected after six months’ notice to quit. 
As regards notice there is no question. 

This appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


rs 


MADRAS HIGH COURT. 
Letrers Patenr-Appeat No. 169 or 1917, 
September 18, 1918. 
T’resent:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spenser. . 
KRISHNASWAMI YER —PETITIONER 
— APPELLANT 
rersus 
SEETHALAKSHMI AMMAL ano orgers— 


COUNTER. PstiTiONERS —RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. I, rv. 1, 
& (2), O. VII, 7.4, O. XXII, r. 9—Suit by nearest 
reversioner to set aside widows alienation— 
Death of plaintif —Order declaring abatement of suit 
without hearing next surviving reversioner —Applicas 
tion by meat reversioner to set aside abatement order, 
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whether Kes—Procedure, proper—Application to eon- 
tinue suit—Duty of Court—Sutt by reversioner, whether 
-- representative .suit—Limttation Act IX of 1908), 
Sch, I. Art, 181. 

Where, in a guit by the nearest reversioner to 
set aside a widow's alienation, the plaintiff dies and 
the Court declares an abatement of the suit suo 
motu without hearing the next reversioner, the latter 
can apply to the Court to continue the suit for 
himself and the other surviving reversioners and 
the Court can, under Order I, rule 8 (2), bring him 
on the recordin place of the deceased plaintiff, 
[p. 270, col. l; p. 274, col. 1.3 

The right to apply to continue the suit is inci- 
dental to a reversionary suit, wherein the plaintiff 


represents the entire body of reversioners and’ 


such a suit should be decided, if possible, in one 
litigation, Cp. 270, col. 1; p. 271, col. 2.] 

There is no necessity for the next reversioner 
seeking to step into the place of the deceased plaintiff 
to appeal against the order declaring the abatement, 
[p. 27); col. 1.] f 

Subramania Iyer v. Venkataramier, 31. Ind. Cas, 4 
end Suppu Nayakaw v. Perumal Chetty, 34 Ind. Cas, 
372; 80 M. L. J. 4+6; (1916) 1 M. W. N. 301; 19 M. L. 
T. 864, distinguished. f 

An application ‘to set aside the order of abatement 
would be misconceiving the action, but, it may be 
treated as an application to continue the suit, [p, 273, 
col, 1. : 7 

Obiter.—Such, an application is governed, by 
Article 141 of the Limitation Act [p. 270, col. 2] 

` Per Sadasiva Aiyar, J.—A party is not bound by 
an order passed behind his back and without his 
(or any person representing his interest) having been 


given an opportunity of being heard against it, and, - 


in the absence of a statutory provision which makes 
it binding on him, he might treat itas a nullity, so 
far as he is concerned. Such an order need not be set 
‘aside.on appeal. [p. 270, col. 1; p, 271, col. 1.] 

. Per Spencer, J.—A, suit by a reversioner is nòt 
only a representative suit butis also a suit by a 
plaintiff in a representative character as mentioned 
in ie VII, rule 4, Civil Procedure Code, [p. 27], 
col. 2, 


The widest scope should be given to reversioners 
toagitate once-foriall and as early as possible all 
claims peculiar tothe body of reversioners in one 
suit and the decision in such a suit will be binding 
on all the reversioners Acting in.that spirit Courts 
should, on the death of the nearest reversioner, 
give every facility f the next reversioner to have 
the matter in dispute finally heard and determined. 
[p. 272, ‘col. 1.] 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr, Justice 
Ayling, dated the 2nd October 1917, in 
Civil Revision Petition No. 877 of 1916, 
preferred to the High Court against the 
order of the Court of the Temporary Subordi- 
nate Judge,, Tanjore, in I. A.No. 385 of 
"1915, in Original Suit No. 27 of 1914, 


. FACTS appear from the judgment. 
Mr, T, V, Venkatarama Aiyar (with him 


Mr. K. 8. Ganesa Aiyar), for the Appel- 
lant.—The order declaring ebatement of 
sait was passed behind the petitioner's 
back. The Court should have heard his 
objections. As the snit was a reversionary 
one; Le.was entitled to continue the suit 
commenced hy the deceased plaintiff ag 
representing himeelf ard the whole body 
~ of reversioners, He falls under the definj. 
tion of ‘legal representative’ to the 
deceased. His proper remedy is to apply 
ander Order XXII, zule 9, Civil Procedure 

Code x 

Mr. K. Rajah Adyar, for the Respondents. — 
Petitioner has misconceived bis remedy, 

The order declaring that the snit had 
abated was virtually a dismisgal order 
and the petitioner should haye appealed 
against it. The present application ` to 
continue the suit. does not lie 

Mr. Venkatarama Aiyar, inreply.—The order 
of Court is not binding on petitioner as 
he was not asked to show sause against 
‘it, mer was his name taken on the record, 
He is entitled to igncre the order and 
treat it as a nullity. Therefore, he need not 
appeal against it. 

JUDGMENT, 

‘Sapasava Alvar, J.—This Letters Patent 
Appeal . is against the order of Ayling, J. 
dismissing Civil Revision Petition No, 877 of 
of 1916 filed by the next reversioner- (or 
one of the next set of reyersioners) who 
was entitled to continuea snit (Original 
. Suit No. 27 of 1914, Temporary Sub. 

Court, Tanjore) brought by a person who 
was then the nearest reversioner for setting 
aside certain alienations effected by the Ist 
deferdant (a Hindu widow). The original 
plaintiff died in April 1914 and on the 
17th July 1914 (before the six months 
expired) the Subordinate Judge, without 
hearing the petitioner-appellant or . any 
other among the surviving body of rever- 
sioners, passed an order declaring thatthe 
suit had abated. The petitioner was no 
doubt present in Court, intending at first 
to present an application .when the order 
was passed but he thought it was useless 
| to make such an application. The Sub. 
ordinate “Judge did not treat him ag a 
person who was entitled to be heard on 
the question whether the suit had abated 
and his. name did not appear on the record 
of the suitor in any proceédings connesfed 


` 


` 
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with the suit, prior in date tothe order 
‘of abatement. The Subordinate Judge’s 
‘order was justified by the then current 
decisions of this Court, but in the beginning 
of 1915 the Privy Council decided the case 
reported as Venkatanarayana Pillay v. Subbam- 
-mal (1), in which their Lordships held that a 
suit brought by the next  neversioner is a. 
suit really brought on behalf of the entire 
body of the reversionerstand that if the 
reversioner who was conducting the suit 
dies, the next man is entitled to come in 
for the purpose of contifining the condast 
of the suit. Their Lordships express a 
doubt on the question whether the next 
reversioner, who has the ‘right to continue 
the suit, comes within the definition of a 
“legal representative” in section 2, sub sec- 
tion 11, Civil Procedure Code, But they 
base their decision on a broader ground, 
namely, that-he was already a party to the 
suit though the conduct of it was in the hands 
of the lst reversioner and that therefore be was 
entitled to continue the suit after the 
plaintif’sdeath. Abdur Rahim, J., held in 
a case reported as Sivagurunatha Chettiar v. 
Ramaswami Iyengar (2) that a person who 
brings a suit “on behalf of himself and 
others baving,the same interest (after having 
got permission under Order I, rule 8) 
brings what is known as a representative 
suit, (which, I think, must be distinguished 
from a suit brought by. a plaintiff in a 
representative capacity, d.e., as executor, 
‘administrator, geardian or trustee for some 
other person having the beneficial or legal 
interest) and the learned Judge seems to 
think. that when such a plaintiff dies, any 
person who has the same interest and on 
‘whose behalf also the suit. was brought, 
when he applies for liberty to continue the 
suit, does not fall within the definition of 
legal representative, though he has got a 
. right, as a personon whose behalf also 
the suit was orig@ally brought, to continue 
the suit on the death of. the plaintiff who 
had till then the conduct of. the suit, 
The learned Judge also holds that there is 
no’ limitation atall for an application by 


. (1) 29 Ind. Oas. 298; 38 M. 403,28 M, L.J. 535; 
L. T. 435; 21 0. L, J.515;17 Bom. L. R. 468; 
W. N. 641; 2 L. W. 696;. (1915) M. W. N. 555; 
A 125 (P. O9). b 


T. 
N. 
126 

15 Ind. Cas. 399; 11 M.L. T. 257; (1912) M. 
, 105; 25 3 h 


1 
2 


WN ; 25 M. L. J, 630. 


such 4 person to continue the snit. -I am, 
however, inclined to hold that Article 181 
might apply to such a case, and that such 
an application must be made, if the suit 
had been treated by the Court as having abated, 
within three years of the order so’ declar- 
ing. However, it is unnecessary to éxpress 
a final opinion on that question because 
in the present case, the application “was made 
within 2 years of the death of the original 
plaintiff himself. 

It was, however, contended on the side 
of the respondents by Mr. Rajah Iyer 
that the pstitioner’s only remedy .was by 
way of appeal against tre Subordinate 
Jndge's order treating the suit as having 
abated. It bas no doubt been held in 
Subramania Iyer v. Venkataramier (8) -and 
Suppu Nayakan v. Perumal Chetty (4) that 
an order of the Court declaring a suit as 
having abated, not on the ground that sir 
months had elapsed when the application 
was made by the legal representative but 
on the ground that the right to sue did 
sot survive, is a decree and the only course 
open to the party aggrieved by such an 
order is to prefer’ an appeal against it. 
As regards the case of Suppu Nayakan v. 
Perumal Ohetty (4), the person who claimed 
.tœ be the legal representative and who 
applied for leave to continue the suit as 
such was heard and the order of abate- 
ment was then passed overruling his conten- 
stions. As regards the case of: Subramanita 
-Iyer v. Venkataramier (8), I am unable to 
find ont from the papers available to -me 
just now whether that case also was not 


one in which the legal representative was ` 


heard before the order was passed. 


Mr. Venkatarama Iyer for the appellant 
argued that if the Court passed such an order, 
the person interested (that is, the legal re- 
presentative) not being given an opportunity 
+o show canse against the passing of such 
an order, it is not binding on him and 
he need not have it set aside on appeal 
but could prdseed by applying to continue 
thé suit just as if no such order was in 

.- existence. I think thet on the elementary 
principle of law that a party is not bound 
by any urder passed behind his back and 


(3) 81 Ind, Cas. 4. 
(4) 34 Ind. Cas. 372; 30 M. L. J, 486; (1916) 1 M. 
W, N. 801; 19 M. L, T. 364, A 
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without his, (or any person representing his 
interest) having been given an opportunity 
to be heard against it, (unless of 
.course there is asy statutory provision, 
whether substantive or rroeessual, which 
makes it binding on him) such a person 
might treat it as a nullity, so far as he 
is concerned, Such an order need not be 
set aside on appeal. Evən orders of the 
nature of what are called “orders of course” 
need not be set aside.on appeal but can 
be vacated on application to the Court 
which passed the order, such Court boing 
bound to pass a fresh order after hearing 
‘both -sides. -The sppellant is, therefore, 
entitled to treat the order of abatement 
passed on the Conrt’s own motion without 
hearing bim, as one not binding on him and 
apply in the ordinary course to vacate it 
and to continue the suit. Doubtless in the 
present case “his application was purported 
to be made under Order XXII, rule 9, 
Civil Prosedure Code, to set aside the abate. 
ment ‘order’ as one passed under Order 
XXII- and. if a very strict technical view 
is taken by us in arriving at our decision 
in this ease, the petition itself having been 
missoneeived may be treated as having been 
properly dismissed by the lower Courts and 
this Court was not bound to interfere under 
section 115, Civil Procedure Code, I might 
also state that not only did the petitioner 
mniequote the ~provision of law under which 


he was entitled to apply to continue the suit, , 


but he persisted in that mistake both in the 
appeal to the District Court and in the 
revision petition argued before Ayling, J. 


In the, arguments advanéed before us in, 
this Letters Patent Appeal, more time was. 


spent in arguing that mistaken point than 
the point on which he is, in my opinion, really 
entitled to suéceed. j 
, The question whether the application to 
the Subordinate Judge cannot be treated 
as a petition for. review was also put 
forward and argued at great length, before 
us and before Ayling, J. I might atate 


that if the» question is whether the dis-. 


eretion of the lower Court in refusing to 
excuse the delay in applying under Order 


XXII, rule-?, to set aside the order of abate-- 


ment or the delay in applying for review 
(treating the petition as one for review) 
- should be 
would have little hesitation in holding 
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_be paid-in any event to the 


interfered with in _ revision, I. 


97) 


that under section 115 the discretion of 
the lower Court in refusing to excuse the 
delay should not be interfered with by this 
Court. However, their Lordships of the 
Privy Council indicate in Venkatanarayana 


‘Pillay y. Subbammal (1) that to save the 


widow and all the reversioners repeated 
harassments, it is_advisable to have a declara- 
tory suit permitted to he brought by 
the next reversioner (in order ‘that eyi- 
dense as to the character of the alienation 
made by the widow may not be lost by the 
lapse of time), that such a suit should 
bs decided, if possible, in one litigation and 
that the questions usually raised in such a 
suit should not be allowed to “be fought out 
repeatedly in a multiplicity of suits. I would, 
therefore, allow this Letters: Patent Appeal, 
treating the provision of law under which 
this application was put in as amended in 
the proper manner and remand the case 
for disposal of the petition afresh in the 
light of the above observations. Having 
in view the mistaken view of the right 
prosedure into which the appellant fell, 


“and in which he persisted, I would direct 


that be should pay all the costs incurred 
by the respondents up to this date in all 
the Courts within two months from the 
date of the receipt of the records in the ' 
Subordinate Judge’s Court (the same to 
respondent) 
and if he fails to do so, this appeal will 
stand dismissed, . | 

Spencer, J.—I agree with the judgment 
just pronounced by my learned brother 
and the order proposed to be made. Only 
I am inelined to think that a suit by a 
reversioner is ‘not only a representative 
suit but is also a suit by a plaintiff ing 
representative character as mentioned in 
Order VII, rule 4, It is true that the 


illustrations to the old section 50 are 


illustrations of suits brought by executors, 
administrators -and guardians, But these 
illustrations are not repeated in the new 
Code, and, as a rule, illustrations are not 
necessarily exhaustive of the words of the 
section: In Gansavant Balsavant v. Narayan 
Diond Savant (5) certain redemption svits 
brought by members of an undivided Hindu 
family were treated as suits brought in a 
representative character within the meaning 
a) 7 B. 467; 8 Ind.. Jur. 90; 4 Ind. Deo. (N, 8.) 
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of this section: In Venkatanarayana Pillay v. 
Subbammal (1) the Judicial Committee of 
the Privy Council at page 4117 speak of'a 
suit brought by a presumptive reversioner 
to declare an adpption made by a widow 
to be invalid as being brought in a repre- 
sentative capacity and on behalf of all 
reversioners, But I feel no doubt that the 
Privy Council intended to give the widest 
scope to. reversioners to agitate once for 
all’ and.as early as possible all claims 
peculiar to the body of reversioners in one 


suit ‘and that the. decision in such a suit should - 


be binding on all the reversioners. Agting 
‘in that.spirit I think that Courts should, 
on tne death of the nearest reversiorer, 
give every facility to the next reversioner to 
have tho matter in dispute finally heard and 
determined. At the time when the appellant 
put in his Petitions Nos. 384 and 3885 on 
August 2ud and No. 8&6. on August 
‘J6th, 1915, asking the Subordinate Judge 
to restore the suit by setting aside thé 
crder of dismissal and abatement, and at 
the {ime when the Subordinate . Judge 
passed his order thereon dated the. llith 
of Ostober 1915, the prevailing law on the 
subject was that contained in the Privy 
‘Conncil decision of Maroh 15tb, 1915; and 
| following the law there, laid down, the 
appellant should have been allowed to 
revive or rather to continue the suit which 
had been. filed by the deceased plaintiff 
“as representing the body of reversioners, 
and under Order J, rules 1 and 8 (2), the 
Court that tried the snit had fall power to 
bring the appellant on the record as a 
plaintiff in the place of the deceased 
‘plaintiff. I agree and have nothing to add 
‘on the question of limitation and the 
i maintainability of the revision petition. 


Appeal allowed. 


M. 0. P, 
*Page of 38 M.— Ed. 
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CALCUTTA HIGH COURT. 
Civ Rutz No, 182 or 1918, | ` 
Son August 9, 1818. > 
Present:—Mr. Justice Fletcher and 
Mr. Justice Walmsley, 
NARENDRA NATH SANNYAL Droni 
—DEFENDANTS — PETITIONERS 
TETSUS 
UMA CHARAN GHOSH— Puaixtiry — 


- Opposite PARTY. 

Civil Procedure Code (Act V of 1903), s. 35, O. 
VII, r., 1—Appeal—Adjournment —Costs, future, to 
pay—Appecl, whether can be dismissed. 

When an order of adjournment is obtained by a 
party to anappeal on the condition that the costs of 
adjournment will be paid to the other party and 
that condition is not performed, the appeal may 
be dismissed [p. 278, col. 1.] 


Rule against the’ order of the Court of 
the Additional District Judge, Hooghly at 
Howrah in Appeal No. 207 of 1916. - 

FACTS appear from the judgment, 

Bibu Monmatha Nath Roy, for the Peti- 
tioners. —This case comes under Order XVII, 
rule 3, Civil Procedure Code. ` 

[FLETCHER J,—The oase does nob come 
under. Order XVII, rule 3, Civil Procedure 
ares as. thare is a condition _attached to 
it 

What tho. Court ought to have done was 
to goon with the appeal, The Court has 
no jurisdiction to dismiss the appeal on the 
ground that I failed to oarry out the 
Court’s order. There was no contempt of 
Court on the day I applied for time, or 
in the alternative -the amount may be 
decreed against mə in the decree. The 
case clearly comes under Order XVII, rule 3, 
Civil Prosedure Code, and itis ‘the duty 
of the Court to go on with the appsal. 

- As to ccsfs, the appeal is simply dismissed 


but in the desree 1 am saddled- with 
” gasts. h 
{Purrcaze, J.—The sconseqoenca must 
| follow.) f 


Babu Jatindra Nath Sen, for the ene 
Party, was not heard in reply. 


JUDGMENT.—This is a Rule Suan 
by the defendants calling upon the opposite 


“party to show cause why the order of the 


learned Additional District Judge, dated 
the 6th Desember 1917, should not be set 
aside. What happened was this. The 
defendants were the appellants in a case 
before the learned Additional District 
The appeal was called on for hear: . 
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ing on the 19th November 1917. The 
appellants’ Pleadér was not in Oourt that 
day and he had with himall the papers. 
So, the defendants-appellants, ‘who were 
obviously in imminent risk of shipwreck, 
approached the learned District Judge and 
persuaded him to give them an adjourn- 
ment subject to a particular condition which 
they undertook to perform. The learned 
Jadge granted them an adjournment till 
the 6th Dacember 1917 on condition that 
the appellants would give Rs. 40 as 
‘adjournment costs to the respondents. It is 
quite obvious what the learned Judge meant, 
namely, that, unless that condition was 
complied with, the adjournment would be 
refused. The appellants took that: ordér. 
They had the benefit of it. But they did 
nob pay any portion of this sum and, 
when the oase came on for hearing on the 
6th December 1917, the defendants, re- 
cognizing that they had not complied with 
the condition contained in the order of the 
19th November 1917, tried to arrange 
matters by tendering-the sum of Rs. 10 
aud asking the Jadge for time to pay the 
remaining Rs. 380. We are also informed ~ 
that they told the learned Judge tbat he 
might after hearing the appeal allow the - 
other Rs, 30 in the decree as costs. The 
Judge declined to do that. He said that 
the defendants had had the benefit of the 
order and that having had tkat benefit, 
they were bound to perform the condi- 
tion. The order having been made subject 
to a condition and the condition not having 
been performed, the learned Judge was 
clearly right in holding that when the 
condition remained unperformed the order 
ceased to have any effect. In that view, 
the application for adjournment made on 
the 6th Dacember 1917 was rightly refused 
and the learned Judge was right in dis“ 
imissing the appeal for failure to carry out 
the condition. 

Another matter has been raised before 
us. The learned District Judge stated that 
he dismjssed the appeal for failure fo oarry 
out the Court’s order. But he said nothing 
as to costs. Of course, the appeal having 
been dismissed, the usual consequences 
would follow unless the Judge “made a 
separate order to the contrary. The learned 
Judge, however, in the deoree provided that 
the defendants shoald pay to the plaintiff 


18 


INDIAN OASES, 


‘as regards costs; bat he subsequently made 


‘District 
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the costs of the appeal. The learned Judge 
omitfed to say in his judgment anything 


an entry in the order-sheet that he 
intended to dismiss the appeal and direct 
the defendants-appellants to pay the plaint- 
iffs’ costs. No reason has been shown why 
the learned Judge could not do that. 

The present Rule is, therefore, discharged 
with costs, one gold mohur. 


Rule discharged, 


MADRAS HIGH COURT. 
Seconp Civit Appean No. 981 or 1916, 
Ostober 8, 1918. 

Present: —Sir John Wallis, Kr., Chief 
Jastice, and Justice Sir William 
Ayling, Kr, 

S. D. S. N. Fras, REPRESENTED BY 
MANAGING Partner S, D. S. N. 
SANKARARAMA IY ER— PLAINTIFF — 


APPELLANT 
VETSUS 
T. M. PONNUSWAMI PILLAI— 
` Derenpayt No 2— RESPONDENT, 


Practice - Pleadings—Fresh facte disclosed by evi- 
dence—Fresh plea, right of defendant to raise— Aménd.- 
ment of written statement—Additional issue, framing 
of— Civil Procedure Code (Act V of 1908), O VI, r. 17, 
O. VII, r. 2, O. XIV, r 5—~Principal and surety— 
Appropriation of payments to pre-ewisting debts, 
legality of—Contract Act 1X of 1872), ss, 59, 60. 

A Court should not base its judgment or award 
relief on new facts disclosed in the’ evidence for the 
first time but not covered by the pleadings without 
having the pleadings amended and. framing a fresh 
issue on those facts and trying it. [p. 274, col. 1.] 

A debtor for whom security has beon given and 
his creditor rewain at liberty to approptiate pay- 
ments after the secu:ity has been given just in the 
same way as they could before, and payments may 
be app opriated for prior debts not covered by the 
guarantee [p 274, col 2.] 

A.K. A Khan Ghuznavi v. National Bank of 
India, 33 Ind. Cas, 34; 20 OC. W. N. 562; 280. L. J. 
256, followed. 

second appeal against the decree of the 
Court, Trichinopoly, in Appeal 
Sait No. 290 of 1915, preferred against the 
decree of-the Court of the Subordinate Judge, 
Trichincpoly, in Original Suit No, 70 of 


1914, 


974 , 
SANKARABAMA IYER V, PONNUSWAMI PILLAI. 
This appeal coming on for hearing on 


the 4th October 1917, the Court delivered 


the following h 

JUDGMENT.—In this oase the Subordi- 
pate Judge, who heard the case in the 
first instance, allowed a very extraordinary 
course to be adopted and one which sould 
only lead to subsequent difficulties. The 
suit was filed against .the Ist defendant 
for a debt and against the 2nd defendant 
‘on a gurantee, ‘There was -no plea that 
this gurantee was obtained by misrepresenta- 
tion of any kind and no issue was raised as 
to whether there was apy misrepresenta- 
tion of any kind. 
tion of the plaintiff’s witnesses, again, there 
was no suggestion that there was misre- 
presentation of any kind, When the 2nd 
defendant, who was the sale witness on 
his side, came into the box, he at once was 
allowed to start off with a story that he 
had been misled by a misrepresentation, 


when-he gave the ‘letter of—guarantee, 
that there were no pre-existing debts 
due by the debtor to the plaintiff. 


On that both “the Subordinate Judge and 
the District Judge have recorded a finding 
that the plaintiff obtained the guarantee 
by means of misrepresentation, Such a 
finding cannot stand for one moment and 
we must reverse that finding and set it 
aside. If the Subordinate Judge thought 
that during the course of the evidence 
fasts had come to the knowledge of the 
2nd defendant which made it proper to 
allow him to raise a fresh plea in the 
course of the case, the only proper course 
for him was to allow the 2nd defendant 
to amend ‘his. written statement, and to 
frame a fresh issue and try that issue 
and take evidence upon it, and it was 
only then that he could properly record a 
finding that the plaintiff had obtained the 


letter of guarantee by misrepresentation. © 


As both the lower Courts were of opinion 
that on this fact coming to light in the 
trial this question ought to have been 
raised, we will not differ from them but 
are prepared, on the 2nd defendant paying 
the costs of the original suit, the first 
appeal and this second appeal, to allow a 
fresh issue to be raised. Apart from this, 
we think that there is absolutely no answer 
to the plaintiff’s case. If seems tous to 
be perfectly settled law, on the authorities 
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In the cross-examina- - 


4 
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` sited to us of which the latest is the decision 


reported in A.K.A. Khan Ghuenavt v. 

National Bank of India (1), that a debtor for 
whom security has been given and his.creditor 
remain at liberty tc appropriate payments 

‘after the security has been given just in the 

same way as they were before, and there 

is, therefore, nothing in the fact that pay- 

‘ments were appropriated so as to clear 

off the prior indebtedness before credit 

was given in reduction of the liability for 

which the 2nd defendant stood security, 

in any way to affect the plaintif’s claim." 
Upon the 2nd -defendant satisfying the 

conditions to which we have referred within 

one month, we direct the lower Appellate ` 
Court to return a finding upon the issue 

whether the consent of the 2nd defendant . 
tothe letter of guarantee, Exhibit A, was 
procured by misrepresentation of the piaint- 
iff that there was no prior indébtedness 
from the lst defendant to him, as alleged 
by the 2nd defendant at the beginning of 
his deposition, Fresh evidence _may be 
taken.. The finding will be submitted in 
three months and seven days will be allowed 
for objections, In the event of the costs 
above mentioned not being paid by 2nd de- 
fendant in the lower Appellate Court in 
one month, this second appeal will be 
allowed and the decree of the Subordinate 
Judge varied by allowing the full claim 
against the 2nd defendant also with costs 
throughout, pa 





In compliance with the order contained 
in the above judgment, the District Judge 
of Trichinopoly submitted the following © 


FINDING.—1 am required to submit a 
finding on the following issne:— 


“Whether the consent of the 2nd defend- 
ant to the letter of guarantee, Exhibit 
A, was procured by misrepresentation of, 
the plaintiff that there was no prior indebted- 
ness from the Ist defendant to him as alleged . 
by the 2nd defendant at the beginning of his 
deposition.” - A 

2, On the side of the plaintiff further 
evidence was adduced. P. W. No. i 
was re-called and a new witness P. W. 
No. 4 was examined, Hxhibits D, D-1 


(1) 33 Ind, Cas. 34; 200. W. N. 662, 23 0. D.J, 
256. ` 
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and E series were filed for the 2nd defend- 
ant, the lst defendant was examined on 
oommiasion, 

3. The plaint is so worded as to suggest 
that the dealings with the Ist defendant 
began after Exhibit A had been: given to 
the plaintiff's firm by .the 2nd defendant 
(vide paragraphs 3 and $). The written 
statement of the- 2nd defendant is confined 
to meeting the case set out`in the plaint. 
Plaintiff's witness No. 1, when examined on 
_12th January 1915, asserted that it was after 
the execution of Exhibit A that the dealings 
began, Plaintiff's witness No. 1 deposes that 
the accounts of prior dealings (Exhibit 1) 
were not with him then. When these 
were produced, the fact that advances had 
been made to Ist defendant prior to the 
date of Exhibit A was admitted (vide 
plaintifi’s witness No. 2), Plaintiff’s witness _ 
No.1 is obliged. to 'admit that his earlier 
statement was wrong. The misrepresentation 
complained of by the 2nd defendant and 
referred to in the issue is that plaintiff’s 
witness No, 1 had told him that Ist defendant 


had no previous dealings with the plaint- - 


iff’s firm. Two letters, Exhibits D and 
D-i, are now put in to show that 2nd 
defendant was aware of the existence of 
previous dealings. These letters are proved to 
have been written and signed by 2nd defend- 
ant. In a postscript to Exhibit D-1 on 


` 27th November 1908 tbe 2nd defendant 


writes that lst” defendant (referred 
to by his Vilasam) needs Rs. 1,00) and 
adds “I am coming.” Pilajntiff’s witness 


“No. 1 deposes that 2nd defendant did come 


accordingly and then said that Rs. !1,000 
might be advanced to lstdefendant. Pay- 


ment was made and entered jh the account. 


of Ist defendant. This: second letter, 
Exhibit D, is dated 2nd December 1908 and 
in it the plaintiff’s firm ia asked to pay lst 
defendant’s brother Rs. 300 on behalf of 
lst defendant. Reseipf is acknowledged 
on the letter itself and the sum is debited 
in the account. The Ist defendant has 
beon examined on commission on behalf 
of 2nd defendant. He states that he gave 
no information to 2nd defendant about the 
prior dealings or the extent of his indebted- 
ness to plaintiff's firm, as he was afraid that 
if he did so tha 2nd defendant would doesline 
to give the guarantes, 

4, I think that the letters now produced 
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establish that the 2nd defendant was aware 
before he execnted Exhibit A that the 
lst defendant had had dealings with the 
plaintifi’s firm, He had in fact recommended 
the grant of advances to the Ist defendant 
and this within a few weeks before signing 
Exhibit A. I think, therefore, that the 
particular allegation of misrepresentation on 
which the 2nd defendant relies is not true. 
. The question raised by the issueis answered 
in the negative. 





This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for-trial,-the Court delivered 
the following ` 

JUDGMENT,—We accept the finding and 
modify the decres of the lower Appellate Court 
by making the 2nd defendant also liable for_ 

’ the amount decreed against the lst defendant 
with costs incurred subsequent to the calling 
for a finding. ' 

M. 0. P. | 


Decree modified, 


PUNJAB CHIEF COURT. 
Fiast Oivi Appean No, 14407 1915.. 
Apri] 25, 1918. 

Present:—Sir Henry Rattigan, Kr., Chief 
Judge, and Mr. Justice LeRossignol. 
GUL MUHAMMAD—Derenpant— 

APP&LLANT 
versus 
SABZ ALT KHAN —PuAINTIFE AND OTAERS— 


DEFENDANTS — RASPONDENTS, 

Pre-emption—Sale or exchange—OQourt, duty of— 
Intention of parties —Burden of proof. 

Where in a snitfor pre-emption it is alleged that a 
transaction which purports on the face of it te be an 
exchange isin reality a sale, itis the duty of the 
Court to determine what the realintention of the 


- 
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-parties was as ‘opposed to their apparent intention. 
. Lp. 276, col 1) -> 
The right of pre-emption isa very peculiar right 
which trenches uponthe common freedom of contract 
and the plaintiff in a suit for pre-emption must, 
therefore, definitely establish his connection with 
the vendor on the basis of which he claims to pre- 
empt. [p. 277, col. 2.] 


First appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated the 
21st December 1914, decresing claim. 

. The Honble Mr. Muhammad Shefi and 
Mr Abdur Rashid, for the Appellant. - 

The Hon’ble Pandit Sheo Narain and Mr. 

Manohar Lal, for the Respondents, 


JUDGMENT.—On the 19th Janvary 
1912 Khair Muhammad and Haidrar Khan 
exchanged 1,925 kanals, situated at Mauza 
Rakh Rekh, with Gul Muhammad, who 
gave in exchange about 2,791 kanals of 
other land. On tbe 13th January 1913, 
the present suit to pre-empt was instituted 
by the plaintiff Sabz Ali, who alleged that 
the exchange set forth above was really 
a sale in disguise and he based his claim 
to pre-empt on that sale on the graund 
that he was an heir of the vendors. 
The only -two questions arising in the care 
are whether the transuotion was in reality 
a sale and whether the plaintiff. has 
proved that his relationship with the 


vendors is such that he is entitled to 
pre-empt,: 
On the 21st January 1912 če., just 


two days after the challenged exchange, 
Khair Muhammad and MHaidran Khan 
sold for Rs. 13,100 the land taken by 
them in exchange, and this circumstance 
clearly establishes that they had no desire 
to acquire for themselves the land which 
they purported to have taken in exchange 
and that the cloak of an exchange was 
employed in order to effect the transfer 
of their land to Gul Muhammad without 
exposing him to the risk cf an attack 
by a pre-emptor. Onbehalf of the appellant 
Mr. Shafi has contended that the trans- 
action, on the face of it was olearly an 
exohange and that the Conrt should not 
go behind the document. But this doctrine 
we are quite unable to accept, and we 
have no doubt that it is the business of 
the Court in every such case to deter- 
mine what the real intention of the 
parties was as opposed to their apparent 
intention, and in this case we have no 
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hesitation whatevər in finding that .what 
the parties intended in effect was a sale 
and not an exchange. 


The only remaining question is whether - 


Sabz Ali has established any definite 
relationship with the vendors and after 
carefal consideration of the evidence and 
the arguments of the learned Counsel on 
either side we have some to the conolusion 
that he has failed in his task.- Ha has 
propounded a _ pedigree-table, of whish a 
‘sopy is appended to this judgment, acoord- 
ing to which he and the vendors meetin 
the 8th generation in the alleged common 
ancestor Mirza Khan; and we shall now 
consider the evidenca by which the 
plaintiff sesks to establish this pedigree 
table. The plaintiff himself has no land 


in Dera Ghazi Khan where the property- 


in litigation lies, He himself cannot recite 
his own pedigree tabla and he states that 


the pedigree table which he has propounded: 


was prepared by him at his father’s 
dictation; his father dictated to him from 
momory, yət his father has not been called 
to give evidence. Sardar Darehn Khan, 
who, we are satisfied, is behind the plaint- 
iff in this case and has financed the 
litigation, is equally unable to give the 
plaintiff’s pedigres table. Not only is he 
unable to give the plaintiff’s pedigree 
table but he is ignorant of his own, and 
if a man of his position does not know 
his own pedigree table, it is 
that a person of a comparatively lowly 
status like the plaintiff should be able to 
obtain any definite evidence as to his own 
ancestry. Mr. Manohar Lal on behalf of 
“the respondents contends that it is proved 
that Mirza Khan was‘ the common 
ancestor of. the’ plaintiff and the vendors, 
and he relies on P. Ws. Nos. 2,3, 4, 5, 15 
and 16 and also upon the defendant’s own 
witnesses, Moman Khan, Sardar, Mehrab 
Kban and Sardar Gauhar Khan. 

P. W. No. 2, Khair Muhammad Khan, is one 
of the vendors. but beyond saying that 
Sabz Ali, the plaintiff, is his collateral 
he gives little aid, for he is unable to 
give the names of the plaintiffs’ ansestors, 
or to state how many generations the 
plaintiff is removed from him. Mehran 
Khan, P. W. No 3, makes a similar state- 
ment ani Jia Khan, P. W. No 4, does 
not advange ua any further, The same 
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may be said of Dad Muhammad, P. W. 
No. 5. P. Ws. Nos. 15 and 16 give eviddnee 
in greater detail, but it is significant 
that they appeared before the Court and 
gaye evidence four weeks later than the 
earlier witnesses, andin that interval they 
had had ample opportunity for improving 
their memories. However that may be, 

uhammad Bakhsh’s evidence does not quite 
tally with the pedigree table propounded 
by the plaintiff, and it is surprising that 
though he can remember his own pedigree 
table for only four generations back, he 
is able to remember the plaintiff’s pedigree 
table for eight generations back. Pir 
Baksh, witness No, 16, appears to be a 
man of no substance and he admits that 
he stayed with Sardar Darehn Khan for 
two nights before be gave his evidence. 
His evidence consists of a. string of names, 
but even his account does not exactly 
tally with the pedigree table propounded 
by the plaintiff. 

Turning now to the evidence for the 
defendants Moman Khan states that 
Mazar Khan-is the ancestor of Sabz Ali in 
the fifth or sixth degree of relationship, 
but it is obvious that his knowledge 6f 
details is unreliable, for Sakz Ali in his 
pedigree table mentions no Mazar Khan, 
‘though: be does’ show a Mirza Kban in 
the eighth degree. This witness has clearly 
ro accurate knowledge of the ancestry of 
the plaintiff and the vendors. Sardar 
Mehrab Khan, Sardar Bahadur, Tumman- 
‘dar of Bugti, and also Khan Bahadur 
Sardar Gauhar Khan, likewise Tummandar, 
both stated that there was some relation. 
ship between the vendors and the plaint- 
tiff, ‘but their relationship was a very. 
remote ons and they are unable to give 
‘any details. ‘The alleged relationship is 
supported ‘by no documentary-evidénce at 
all, and we have to sonsider -whether the 
very .remote atid shadowy connection that 


- has been ektablished between the -vendors 


and the plaintiff is- sufficient for holding 
that plaintiff is entitled to ʻa decree to 
pre-empt. Were the plaintiff in this suit 
attempting to prove his “right to succeed 
to the vendors’ property as their heir, we 
doubt whether: the evidence produced by 


.him would be deemed sufficient to seopre 


his success. It is probable that there is^ 
some remote connestion between, the plaint-/ 
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if ani the vendors, but the links of 
that convection have not been definitely 
established and if such indefinite evitence 
were accepted as proof of relationship then 
it would be impossible fo draw the line, 
for if all men are descended from Adam 
then all men are heirs to all their fellows, 
As stated above, we dp not think that 
sush a shadowy connection would anffice 
to secure a desree for the plaintiff in a 
case of succession and afortior? in a suit 
to pre-empt, ¿. 6, to enforse a very preculiar 
right which trenthes upon the common 
freedom of contract, we hold that such 
evidence is inadequate. 


For these reasons we find that the 
plaintiff has not established any definite 
relationship with the vendors such as 
would entitle him to a decree to pre-empt 
on their sale and we accept the appeal 
and dismiss the suit, but though the 
plaintiff has conducted his case in a 
disingenuous manner and has been aating 
as the tool of Sardar Dareho Khan, wa 
direst that the pirties should bear their 
own go3ts throughout, because we are 
thoroughly satisfied that what purported to 
be an exchange of land between the vendors 
and Gul Muhammad was in reality a sale, 
and -that their contrivance fomented and 
promoted litigation. 7 


Appeal accepted. 


LOWER BURMA. OHIEF COURT, 

Civin Misoeuudngocs APPLIOATION No, 142 

. oF 1917, 
December 5, 1917, 

Present: —Mr, Justico Maung Kin, 
Inre Tae ESTATE or A. H. ‘COTTON, 
EVELYN SARAH DOVER—Paritionre. 
Trusts Act (II of 1882), ss. 2, 41—Administrator 

whether trustee—Power to apply property of minors 
towards their maintenance and education. 

An administrator of an estate is not & trustee for 
the minor héirs, and the Court cannot under sec. 
tion 4i of the Trusts Act grant him permission ‘to 
apply the property of the minors towards their 
maintenance and education. [p. 278, col, 1.] ; 


ST 
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Mr. Okeden, for the Petitioner. 

JUDGMENT,—The petitioner applies as 
administratrix of the estate of Alfred Hubert 
Cotton deceased for certain orders under 
section 41 of the Indian Trusts Act. By 
his Will the deceased gave all his pro- 
perty to his two children and appointed 
his brother Ceoil Bidwell Cotton to be the 
- executor of the Will and. also trustee for 
his children, The executor is now dead 
and the petitioner has been appointed 
administratrix de bonis ncn. She states that 
these two children are still minors and that 
they have been in hér charge. The estate 
moneys amount to about Rs. 12,500, and 
she says at five per cent. per annum 
there would be. a yearly income of about 
Rs. 625 but that the cost of maintenance 
and edueation. of the children will in 
future be not less than Rs, 1,200, Besides 
-this there is a balaree due to her of 
Rs, 645-6-6 from the estate. She, therefore, 
prays under section 41 of the Indian Trusts 
` Aot that.she may be permitted to raise ont 
of the capital of the trust fund of the cafate 
sufficient to- pay for the maintenance’ and 
education of the children until they attain 
majority and also to pay to berself the sum 
of Rs, 645-6-6 which is due to her, 

The question to consider is whether she 
can be treated as a trustee of_the estate 
_fand. I do not see any reason for hold- 
ing her to be such. The passages read 
out to me from Lewin on Trusts deal 
with cases where trusts have. been implied 
frem circumatances, The question here is 
not whether there is a trust for the child- 


ren but whether, if there is such a trust,- 


the petitioner can under the circumstances 
of the case be regarded as a trustee in 
place of Cecil Bidwell Cotton, appointed 
trustee under the Will. Assuming that 
there is a trust, the petitioner does not 
come before the Court’ to invoke its aid 
because for want of a trustee the trust would 
fail, Her case is that the circumstances 
of the case are such that she is now. the 
trnstee. of the children and must be regard- 
ed as such. In my opinion there is no 
reason for holding that she is an implied’ 
trustee of the children simply because she 
happens to be the administratrix of the- 
estate. The petitioner not being a trustee, 
her application’ under section 41 of the 
Jadian Trusts Act muet fail, If the con- 
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` -tention is that there is a trust, and that < 


that trust should not fail for want of a 
trustee, it may be open to the beneficiaries 
to take action under section 74 of the 
Indian Trusts Act to baye a trustee sp- 
pointed, I will, therefore, reject this applica- 
tion, A 

Application rej ected, 


MADRAS HIGH COURT. N 
. Civi Arrear No, 199 o 1916. 
Angust 16, 1918. 
Present:—Mr. Justice Abdur Rahim and 

Mr, Justice Oldfield. i 

MUNIAPPA CHETTIAR (prap) AND 
` OTHERS— PLAINTIFES— APPELLANTS 

© versus 
Sv. Ma. VELLACHAMY MANNADI 


AND OTHERS—-DEFENDANTS—-RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 59— Mort. 
gage—‘Attested’, meaning of—Attestation before execus 
tion by one emecutant, effect of—Admission in 
pleadings by executant of execution, effect of, on defective 
docwment—Proof—Jurisdiction of trial Judge to frame 
additional issues for proof of attestation—Evidence Act 
(I of 1872), ss. 58, 68— Civil Procedure Code (Act V of 
2908), O. FIII, r, 6.. 

The word ‘attested’ in section 58 of the Transfer of 
Property Act does not merely mean that the person 
attesting should see the execution of the document, 
Tt requires a further act, that is, subscribing the 
name of the witness on the document gs having . 
seen the execution. [p. 279, col. 2.) 

Where, therefore, the attestors to adeed of mort- 
gage subscribed their names after it was signed by 
one of the executants and merely saw the sub- 
sequent execution of it by the other executant but 
did not subscribe their namés again as attesting 
witnesses: 2 

Held, that the bond was not legally -operative. 
[p. 279, col 2.] . 

The provisions of section 59 of the Transfer of. 
Property Act relate to the question of the legal 
operation of the document itself apart from the mode 
of proving it, and without a proper attestation the 
document would be ineffectual to create a mortgage. 
[p. 280, col. 2.5 : ie 

Therefore the admission of the executantin the. 
pleadings that he executed the document will not” 
cure the defect arising from the want of proper 
attestation. [p. 280, col. 2.] : 

Even where the execution of a mortgage is ad- 
mitted, it is competent tu the Court to frame an 
issue whether the document har been validly attested 


- and to require proof of the same. [p. 260, col. 1,] 


Ina case where a Court finds that a certain 
document would not be valid in law- unless certain 
facts were proved, and itis doubtful whether those 
facts existed, it is competent for it to embark or an 
engniry intocthe subject. [p. 260, cols, 1 & 2.] 


_ Vel. KLIK) : 
MUNIAPPA OHATTIAR Y, VELLACHAMY “MADNADI, 


. Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Madura, in Original Suit No- 53 of 1915 

| (Original ‘Suit No. 16 of 1915, onthe file 
of the Subordinate Judge’s Court, Madura). 

FAOTS appear from the judgment. 
Mr. `A. Krishnaswami ‘Atyar, for the 

-~ Appellants—The lower Court wrongly 
held that the mortgage, document was 
not legally enforceable. One of the exécu- 
tants signed it first and the attestore signed 
after him. The Ist defendant having been-in 
jail, the document was taken to the jail 
for lis signature and the witnesses also 
went to the jail and saw execution by 
the Ist defendant.- There was no need 
for them to re-subscribe their names. 
The witnesses have attested within the 
meaning of section.59 of the Transfer 
of Property Ast so far as one of the 
executants was sonserned and intended 
to see and actually saw execution by the 
other executant. There was thus a son- 
tinuity of intention and action which con- 
stitutes sufficient attestation. 

The lower Court erred 
the additional issue 
attestation, “when the ` lst defendant 
admitted his execution in the written state- 
ment. He did not 
the document — 
invalid, 
attestors was, therefore, unnecessary, 

Messrs.. 9. T. Srindcasagopala Chariar 
and T. Narasimha Iyengar, for the Re- 
spondents.—The want vf proper attesta- 
tions is a material defect which renders 
the mortgage inoperative, | It: is- not 
merely a: question of proof. Section 68 
of the Evidence Act deals with proof but sec- 
tion 59 of the Transfer of Property Act 
defines what constitutes, in law, 
gage. The word attest? has been judisially 
defined and the subkeribing of the attes- 
tor’s ‘names-after execution by the axecu- 

‘ tant is indispensable to créate an effective 
mortgage. Shamé Patter vy, Abdul Kadir 
Rowthan (1) and Maharaia Ram Narayan 
_ Singh x. Adhindra Nath Mu khurj¢ (2). 

- (1) 16 Ind. Cas, 250; 16 0. W, N. 1009; 23 M. L. J. 

- 821; 12 M. L, T. 388: (1912) M, W.N. 935; 10 A. 


L. J, 258; 14 Bom. L. R. 1034; 35 M. 607: 1 
J. ge 39 L A.218(P.C.)- _ NAH 
2) 34 Ind. Cas. 00; (1916) 1 M, W., N. 428; 20 
£ WN. 28»; á L. W. 15; 31 M. D. J. 261; 20 M. L 
. 216; . L. J. 1017; 18 Bom. L. R, 862; M4 
5, M6 PaO). are 


in framing 


was legally defestive or 


N 
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Proof of the execution by the. 


a mort- ` 
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The admision- of the executant will 
not onre the defect. The admission oan 
only pertain to his signature and cannot 
operate to render legal what is proe 
nounced to be illegal by Statute. 

The Subordinate Judge had ample dis- 
cretion, under section 58 of the Evidence 
Act_and Order VIII, rule 5, Civil Pro- 
cedure Code, to require proof of attesta- 
tion: It was within his sompetense to 
frame the additional issue. 

- JUDGMENT. | -> 

Aspur Rasim, J.—In this case a mortgage 
bond was executed by two persons. One 
of them executed it in his own house in 
the presence of two attesting witnesses. 
Afterwards the document was taken to the 
jail, when the other executant executed it. The 
attesting witnesses who had already attested 
the document, went to the jail and saw the 
execution of if by the other exesntant, 
but. they did not subscribe their names 
again as attesting witnesses after the document 
was exesuted by the 2nd executant’ in 
jail. Itis the question of the validity of 
the mortgage so far as this exesutant, the 
Ist defendant, is concerned; that has been 
argued before usin the appeal. . 

I have not the least doubt that an 
attestation of a document before its execution 


‘gannot .be called proper attestation within 


the meaning of section 59 of the Transfer 
of Property Act. Attestation does not consist 
merely in seeing the execution of a document. 
It requires a further aot, that is, subscribing 
the name of the witness on the document as 
having seen the execution. 1 think. this is 
involved in the very definition of the word 
‘attest,’ and that is also in accordance with 
what is laid down by their Lordships of 
the Privy Council in Shamu Patter v, Abdul 
Kadir Rowthan (1) and Maharaja Rum 
Narayan Singh v, Adhindra Nath Mukhurji 
(2). This is again how it was understood 
by a Division Bench of this Court in the case 
of Kotamreddi Sestamma v. Vannelakanti 
Krishnaswamy Row (3). It seems to me 
something like contradiction in terms to 
-speak of attestation of a document before 
its execution. Mr. A. Krishnaswami Aiyar 
argued that, if the so-called witnesses put 
down their names to a document intend- 
ing “to see its execution afterwards and then 


(3) 35 Ind, 


Cas, 18; 31 M. L. J. 240; (1916) 2M, 
W. WN, 83. g 4 


s 
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actually saw its exeeution, sueh a continuity 
of intention and astion would constitute 
the act a suffsiont attestation within the 
meaning of the law. But TJ fail te sce what 
the intentien of the witnesses hes got te 
do with it. The doeument must be signed 
by the exeeutant, and that faet must be 
testified on the deeument itself by the wit- 
nesees who saw its exeeution. i 
Then it was argued on behalf of the | 
_ appellants that, in this case, it was not open 
to the, trial Judge to go into this question 
“at. all, because the lst defendant in his 
written statement admitted that the mortgage 
bond had been executed. It was argued 
that this amounts to an admission that 
the document was validly executed, that 
is to say, it was not only executed by 
the 1st defendant but that the -require- 
ments of law regarding attestation by two 
witnesses had been complied with, In the 
first place, I cannot read the statement as 
necessarily implying that the requirements 
of law with respect to attestation had been 
conformed to. I think all that was meant 
to -be admitted was that the Ist defendant 
had signed the document. No doubt, no 
legal objection to the validity of the dogu- 
ment was taken in the written statement 
by the defendant on the ground that it 
was not properly attested as required by 
the law. It wasnot until the examination 
- of one of the witnesses for the plaintiff 
that the Subordinate Judge, thinking that 
` the question of due attestation ought to 
be enquired into, framed the additional 
issue with respect “to this point, It is 
pikun that it was not open to the Sub- 
ordinate Judge to do this. Ido not, how- 
ever, see any force in this contention Both 
section 58 of the Evidence Act and Order 
VIII, rule 5, of the Civil Procedure Code 
give a discretion to the trial Judge to 
require a faot that has been admitted by 
- one of the parties to be proved otherwise 
than by the admission, And taking’ this 
to be merely a case of proof, I think it 
was within the competence of the trial 
Judge to require proof of the due attes- 
tation of the bond in question. The Legis- 
lature in giving discretion to thé Court 
in this connection does not in any way 
attempt to define under what cirsumstances 
the discretion is to be exercised. But I 
am inclined te held that im a case where 


INDIAN OASES, 


.dosumenė itself apart from 


~ [1919 


a Court finds that a certain document 
would not be valid in law unless certain 
faebs wora proved, snd it is doubtful 
whether those faets existed, it is sompe- 
tent for it to embark on an enquiry. on 
the subjest. I think in the Priyy Oounsil 


onso of Shamu Patter v. Abdul Kadir Rew- | 


than (1), this very point was raised and ` 


their Lordships thought that, under sush 
circumstances, the Court had ample power 
to frame an additional issue, Mr. De 
Gruyther, the learned Counsel for the appel- 


lant, relied upon an admission by the re- 


spondent of the execution of the “band, 
but their Lordships held that it was 
competent to the Coart to enquire into the 
matter. 

There is also another answer to this 
argument of. the appellants based upon the 
so-called admission of the Ist defendant. 
Sestion 59 of the Transfer of Property Act 
requires attestation by twó witnesses for 
the validity of the document itself. It 
says that a mortgage can be effected only 
by a registered instrument signed by the 
mortgagor and attested by at least two 
witnesses. All the rulings on the subject 
have interpreted these words-as importing 
that, without such attestation, a document 
would be ineffectual to create any mortgage. 
This is in effect the ruling of the Privy 
Council in Maharaja Ram Narayan Singh 
v. Adhindra Nath Mushurji (2), It is not 
merely a question of proving a document, 
Section 68 of the Evidence Ast requires 


that one“of the attesting witnesses shall | 


be examined in order to prove a doou- 
ment of this character. That is undoubtedly 
a question of proof. But even ifa mort. 
gage bond is proved in that way, the bond 
would not ba valid’ if the requirements 
of section 59 of the Transfer of Property 
Act regarding attestation by two witnesses 
had not been complied with. If, as I 
think, the provisions of section 59 of the 
Transfer of Property Aot relate to the 
questien of the legal operation of the 
the mode of 
proving it, then there can be no forse in 
the argument based on the so-called 
admission, the effect of which would only 
be to dispense with the proof of the doesn- 
ment. On these grounds, I think the 


appeal must fail and be dismissed with 


costs of the let respondent. - 


. 
~ ` 


Vol. XLIX] 
MIKOR V. OHAJU RAM. N 


Oxpyistp, J.—I am not prepared to dis- 
sent from my learned brother’s references 
to the lower Court’s view of its discretion 
under section 58 of the Hvidenee Act 
and Order VIII, rule 5- of the Civil 
Prosedure Code, but I think that that part of 
the ease ean be pub on a firmer founda- 
tion because the 4th and 5th defendants 
were ex parte and, as in Shamu Paller v, 
Abdul Kadir Rowthan (1), it was the duty 


= N 


of the trial Judge to satisfy himself that 


the claim was formally proved against 
them. As’ regards the remainder of my 
learned brother’s judgment, I respectfully 
concur, © 
M. C. P. . 
Appeal dismissed: 


N 
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PUNJAB CHIEF COURT. 
FULL BENCH. 
Seconp Ciyin MISOELLANBUUS APPEAL 
. No. 1671 op 1918. > 
, Ostober 25, 1918, 

Present :—Sir Henry Rattigan, Kr., Chief 
Judge,Mr. Justice Chevis, Mr. Justice 
Ssott-Smith, Mr. Justice LaRossignol 
‘ | + and Mr. dustice Broadway. 


Musammat MIKQR ano orszas—Daranpants ` 


{ . — APPELLANTS 
A ! rersus 
OHHAJU RAM—Piarrtre— 


. RESPONDENT. 
Custem—Ancestral property, whether liable for just 


debts incurred by last male holder—Special custom — - 


Burden of proof. - 

The decision of the Full Bench reported as 
Jagdip Singh v. Bawa Narain Singh, 15 Ind Oas. 866; 
4P. R. 1913; 160 P, W. R.1912; 173 P. L. R. 1912, is 
a perfectly correct exposition of the general rule 
that ancestral landed property left by a deceased 
male proprietor governed by custom is not liable in 
the hands of the next hulder for a just debt, unless 
the debt has been expressly charged on the land. 
But it is always open to a litigant to plead 
special custom and prove that the person in possession 
of the ancestral property, which it is sought to 
attach, is the legal representative of the deceased 
debtor and that the property is deemed to be the 
property of the said debtor. |p. 281, col 2.] 

Per LeRossignol, J.-— There is no universal rule that 
among tribes that follow custom, a-male owner of 
ancegtral landed property has only a life-interest 
in that property and that on his death his interest 
lapses except in certain ascertained cases, e. g., when 
he leaves a widow or when he has encumbered the 
3 T for sufficient and legal necessity. [p. 282, 
oa}. 1, ' 


e 
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Jagdip Singh v. Bawa Narain Singh, 15 Ind Cas. 866; 
4 P. R.1913 160 P, W.R, 1912; 173 PLL R. 1912, is 
misleading in that it lays down one universal princi. 
ple and appears to hold that all the incidents of the 
tenure of a male owner of ancestral landed propert; 
have been exhanstively ascertained. Tp. “84, col. 2, 

-The onns of proving special custom is on the party 
alleging it, at any rate in the case of parties who have 
not complete control over their ancestral holdings, 
[p. 288, col. 1.] 


Miscellaneous sesond appeal from the order 
of the District Judge, Karnal, dated the 4th 


December 1915, reversing that of the Subor- 


dinate Judge, Ist Class, Rohtak, dated the 
18th May 1915,- releasing from attachment 
the attached property. 

Mr, Badr.ud-Din Kureshi, for the Appel- 
lants. 

Mr. Manohar Lal, for the Respondent, 

JUDGMENT. 

Carys, J.—This oase and the connect- 
ed‘cases haye been referred to the Fall 
Court-in sonsequence of- certain doubts 
having’ been expressed as to the eorrectness 
of the Full Bench decision published ag 
Jagdip Singh v. Bawa Narain Singh (1), 
The only question is whether that decision 
is correct, - 

After listening to the arguments of Mr, 
Manohar Lal who urges that the aboye 
ruling is incorrect, I am still of opinion 
that the ` decision of the Full Bench is p 
perfectly correct exposition of the general 
The nature of the holding of a male 
proprietor governed by custom has often 
been diecussed, and I do not think it 
necessary to enter into a fresh discussion, 
For the reasons already given in Jagdip Singh 
v. Bawa Narain Singh (1) I would hold that 
the decision given in that judgment is a 
sorrest exposition of the general rule. Bat 
it is always open to a litigant to plead 
special custom, and I would hold that the 
above ruling does not cover, and as the 
eoncluding paragraph shows does not pur- 
port to cover, eases in which the oreditor 
can prove that by “spesial eustom the per» 
son in posgession of the ancestral property 
whioh it is sought to attach is the legal 
représentative of the deceased debtor and 
that the property is deemed to be the pro- 
perty of the said debtor. 

Rattrigax, O. J.—I agree. 

Scorr Sutra, J.—So do I. 
eBroapwzy, J.—I agree, 


(1) 15 Ind. Cas. 866; 4 P. R. 1913; 160 P, W. 
1912 178 P. LR. 1912, i aeons 
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LeRossiaxon, J.—Jagdip Singh v. Bawa 
‘ Narain Singh (1) decides an abstract 
question ‘of custom and inasmuch as custom 
is sonerete and varies according to tribe 
and locality, I greatly dcubé the desirability 
or utility of laying down abstract 
propositions relative to custom. In a 
question of custom, the issue will always 
be, not “what should be the custom?”, but 
‘what is the custom practised?’ 


For many years past, however, this Court. 


on inductive lines has sought to establish 
principles of custom; whether that policy 
of séeking out principles and extending 
qustom on their basis was sound” and 
whether the principles induced are , correct, 
it is now far- too late for us to retro- 
gress, for after all an ‘unsound rule which 


‘is certain and fixed is preferable to a` 


gound rule impaired by uncertainty. 

One of the principles established . by this 
Court and affirmed in Jagdip Singh v. Bawa 
Narain Singh (1) is that in agricultural 
communities following sustom, a male owner 
“of ancestral landed property had only a 
life-interest in’ that property atd on his 
death his interest lapses except in certain 
ascertained cases, e.g.; when he leaves a 
widow or when he has encumbered the 
property for sufficient and legal necessity. 

This, however, though it is of very wide 
application, is not an universal principle, 
for we are aware of cases even in the 
Central Punjab where such an owner bas 
full control of his ancestral estate, and in 
the Western Punjab exceptions to this 
principle or rule are very sommon. 

In short, there is no universal rule even 
among tribes that follow custom rather than 
their personal law, and what the appellant 
asks us to hold to-day is that all the in- 
sidents of the tenureof a male owner of 
ancestral landed property are not yet as- 
sertained and that even after his death his 


estate remains liable in the hands of his | 


sucgessors in-title for-his just though un- 
secured debts. É 

As to the equity of this view, thare can 
be xo question, and if it is ccrrect, it 
constitutes a derogation from the principle 
that the estate we are discussing is a mere 
life-estate. = _ 

Now my objection to the ruling, Jogdip 
Sing» v. Bawa Narain Singh (1), is that it 
appears to decide that the ingidents of all 
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customary law are identical and it suggests, 
in no circum- 
stances can a creditor show that his late 
debtor’s ancestral estate is held by custom 
liable for that person’s just debts. . 
Speaking extrajudicially, I should say 
that custom, which though not always logical 
is generally fair, does recognise the liability 
of the estate for the deceased’s just debts, 
and I cannot believe thatin primitive times 


before the Courts meddled with fonstom, 


the people made any distinction ‘between 
a just secured and a just unsecured debt. 
The distinction between secured and un- 
secured debts is a legal not a customary 
congept, 6 

My conclusion then with all respeot is, 
that Jagdip Singh v. Bawa Narain Singh 
(1) is misleading in that it lays down Ô 
one universal prinsiple and appears to hold 
that all the incidents of the tenure of a 
male owner of ancestral landed property 
have been exhaustively ascertained. 

My objestion to the ruling would at this 
late stage be insignificant, if the ruling had. 
clearly set forth that the prevalent prin- > 
ciple it affirmed could be modified by 
proof of a‘ custom modifying that principle 
and I am persuaded that had inquiry into 
the actnal custom, instead of a logical dis- 
cussion, been the method employed in 1913, 
the custom would in all probability Lave 
been established. : 

The reasons for this belief of mine are, 
the equity of. the custom contended for, the 
fact that a widow is permitted by custom 
not only to recognise a just unsecured debt, 
of her deceased husband, but to convert if 
into a secured debt and even to encroach 
upon the future rights of the reversioners 
to secure its liquidation. Moreover, the 
vast majority of the unsecured debts of 
childless male owners appear to be liquida- 
ted withont reference to the Courts, 
whilst finalty, caser, in whioh certain re- 
versioners refuse to share the ancestral 
estate of a deseased owner with other re- 
versioners equally entitled until the latter 
have contributed to the ursecured debts 
of the deceased liquidated -by the rever- 
sioners in possession, must be within the. 
experience of every Judge. If this custom 
is established, custom will then be not only 
equitable but in conformity with all reeog. ` 
nised systems of law. Such an inquiry 


` 
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into custom at this time will be more 
difficilt, for Jagdip Singh v, Bawa Narain 
Singh (1) and a very few cases «hich 
preceded . if must have disturbed and 
obseured the real custom, if indeed the real 
custom is such as I believe it to be, but the 
position is not desperate. 

As to the onus of proving the custom 
contended for, it cannot, in view of the 


-rulings of this Court for many years, be on 


other than the party alleging it, at any 


rate, in the ocase- of parties who have not 
complete control over |. their ancestral 
holding. 


With the foregoing remarks I adhere to 
the opinion of my learned brother Chevis. 
~ « Answered in the ofirmative, 





.MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 271 or 1917, 
February 18, 1918, 
Present:—~Mr. Justice Oldfield and Mr, 

Justice Sadasiva Aiyar. on 
T. V. SANKARANARAYANA AIYAR— 
PETINIONER— APPELLANT 
Lersus 


ALAGIRI AIYAR AND OTHERS— RESPONDEATS, | 
Provincial Insolvency Act III of \€07), ss 16 (6), 
36—‘Adjudged insolvent? in section 86, meaning of— 
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beyond the short pəriod of three months before the 
dato of the petition, the Receiver was given two 
years to attack a mere gratuitous donee’s transfer, 
[p. 287, ool. 2.7 


Appeal against the order of the District 
Court, Salem, in Insolvensy Appeal No, 36 
of 1916, dated the 23rd Maroh 1917, in 
Insolvency Petition No.1 of 1913. - 

FACTS appear from the judgment. 

‘Messrs, B, Narasimha Row and K. &. 
Ganesa Aiyar, for the Appellant. 
—Sesation 36 of the Provinoial In- 
solvency -Aot should be read with 
sestion 16 (6). The words “adjudicated 
insolvent” relate baok, by virtue of section 
16 (6), to the.date of the petition for 
insolyency. Otherwise the mischief, which 
section 56 is aimed at preventing, will 
continue to the prejudice or detriment of 
‘tha cteditors. The delay of Courts and 
the formalities of Court procedure may 
cause a long time to intervene between 
the filing of the petition and the actual 
adjudication and if the time for avoidance 
in section 86 is to be caloulatéd from 
the latter date to a period of two years 
pfior to the adjudication, there will really 
be no protection to the insolvent’s creditors, 

Section 16 (6) is’ intended to fix the 
earliest possible date for the distribution 
of the debtor’s estate. The title of the 
Receiver relates back under section 16 (€) 
to the dato of the petition, The language 
of section 35 is borrowed largely from 
the corresponding provision of the Englieh 


Avoidance of transfers by Receiver—Rights of Receiver ~Bankruptey Act; only under the Indian 


—Period from which right to set aside transfer to 
be computed—Transfer of Property Act (IV of 1882), 
63, ~ ` . 
The adjudication referred to in section 86 
of the Provincial Insolvency Act ‘is ,to be treated 
as made, not on the actual date of the order 
of adjudication, but with reference to section 16 (6) 
on the date of the presentation of the-petition in 
which the insolvency originated. [p, 286, col. J.] 

‘The words ‘the transferor is adjudged insolvent’ 
in section 36 mean ‘the adjudication of insolvency 
against the transferor takes effect,’ and not “the order” 
adjudicating that the transferor is insolvent is 
passed.” [p. 287, col, 1.] 

Jokhan Singh v. Deputy Commissioner, Fyzabad, 


_ 28 Ind. Cas. 924, not followed. 


Madhu Sardar v. Khitish Chandra Banerjee, 30 Ind. 
Cas. 82; 42 C. 289 and Hemraj Champa Lall v. Ram- 
kishen Ram, 88 Ind. Cas. 369; 2 P, L. J,101;1 P, L, W. 
752; (1917) Pat. 302, doubted. 

Per Sadasiva Aiyar, J.—~A preferred creditor was ` 
intended by .the Indian Legislature to be more 
leniently dealt with -than a voluntary, colourable 
or fraudulent donee, and hence while the former . 
could escape section 37 if his preference took place 


=“ 


enactment, the period_igredused to 2 years. 
The principles and the reasons for the 
provisions of the English Bankruptoy Act 
are adopted in the Provincial Insolvency 


Messrs. T, M. KrishnaswamiAtyar and 
S..S. Ramachandra Aiyar, for the Re- 
spondents.—Sestion 36 is. express in 
its provisions and the avoidance of transfer 
allowed to the Receiver can only be in 
cases of alienations made by thé insolvent 
within two ysars of the actual order of 
adjudication, The difference. of language 
between section 36 and section 37 makes 
the position clear. In the latter section 
the period is expressly stated as within 
three months after the date of the petition, 
There are no such express words in 
sestion 36. Tbe language of section 34 
also shows that the order of adjudication 


ny 


“ 
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in eection 36 “refers only to the actual’ 
date of adjudication, Section 16 (6) cannot 
apply to cases contemplated by section 34: 
Madhu Sardar v, Khitish Chandra Banerjce 
(1) and Hemraj Champa Lall v. Kamkishen 
Ram (2). 

The Receiver need not rest his right 
solely on section 36. He has his remedy 
to attack fraudulent transfers under section 
53 of the Transfer of Property Ast, 
Section 36 should not receive an unduly 
liberal interpretation not warranted by its 
express language. 

JUDGMENT. 

OLDFIELD, J.—The question is, whether the 
adjudication as insolvent referred to in 
section 86, Provincial Insolvency Act, is to 
be treated as made on the actual date of 
the order of adjudication, or with reference 
to section 16 (6) on the date of the 
presentation of the petition-in which the in- 
solvency originated. I have had the advantage 
of reading my learned brother’s judgment and 
I can give my reasons for agreeing with him 
shortly, - 

The important point 
the application of sestion 16 (6) is not 
subjected to any explicit restriction, 
It no doubt stands es part of the section 
rclating to the order of adjudication and 
its immediate consequences, not as a separate 
provision like section 43 of the Hoglish 
Aot of 1883 and section 51 of the Presidency 
Towns Insolvency Act. But neither that 


is, I think, that 


_ nor tke detailed comparison ‘relied on by 
~ respondents between the provisions of the 


Provinoial Act nter se and with those of 
the other Acts referred to goes far towards 
supporting their contention that section 
16 (6) affects only the provisions as to 
the date from which the insolvent’s property 
vests in the Court or Receiver, not those 
PE to avoidance of his dealings with 

.lt has not, in my opinion, been shown 
ne there is any ‘scheme of the Provincial 
Ast, whioh entails any particular interpreta- 
tion of section 26, with which alone we 
are concerned and with which alone I 
desire. to deal, The cnly ‘acceptable pre- 
sumption, which has been suggested to 
us, is against an interpretation suchas re- 
-spondents’, which would allow the insolvent’s 


(1) 30.Tad. Cas. 82; 42 0. 289, 
(2) 88 Ind. Gas. 369% 2 P. L.J. 10° 
752; (1917) Pab, 308. 
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or the Courts’ delays to reduce the period 
before the petition, transfers daring which 
are liable to be avoided. That presumption 


is entirely in accordance with the provisions ` 


of section 47 of the English Aot, under 
which that period ends, when the bankruptey,. 
as defined in section 43, begins, independ- 
ently of the date of the petition or time 
taken in its pkosesution. Respondents’ 


argument has been based mainly on tha. 


difference between the wording of sections 
36 and 37 of the Provincial Act and the 
inference that different dates for the end 
of the period were intended. That differ- 
ence is perhaps due to adhesion to the 
wording of the corresponding English sections 
47 and 48, the fact being. disregarded 
that, whereas in the former the reference 
to the bankruptcy as fixing the end of 
the period did provide a date different 
from that provided in the 
reference to the presentation of the petition, 
the dates provided in section 36 read 
with section 16 (6) and in seetion 37 of 
the Provinsial Act would be the same. But 
whether that is so or not, I am not 
prepared to reject in favour of this inferential 
construction that which the unrestricted 
wording of section 15 (6) and the objests 
of the Statute dictate. Next, Madhu 
Sardar v. Khitish Ohandra Banerjee (1) 
and Hemrag Ohampa Lall v. Romkishen 
Ram (2) are relied on as. supporting a 
restricted application of section 16 (6) 
since they negative its application to section 
84 (1). But I sonour with my learned 
brother in respectfully doubting the 
correctness of the reasons given for those 
decisions and I observe that (1) they go 
further than respondents’ argument since 
respondents do not deny that sestion 16 


(6) controls the vesting provisions of the’ 


Aot, of which gestion 34 is one, and (2) 
the case of Fox, Bz parte; Smith, In re (3) 


‘referred to inthe former supports a con- 


struction ofthe English Act similar to that 

claimed by appellant for the Provincial/ 
In these circumstances appellant’s con. 

tention must be accepted and the appeal 


-muat bo allowed, tha lowar Court's order 


being set aside and thé petition being ra~ 
maudei to it for ra-ad mission an” disposal 


(3 (1833) 170. B. D. 4;55 L. J. GA. 233; 54 L 
T. 307; 34 W. R. 535; 3 Morrall 63. 


latter by ` 


t 
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with referefice to the’ other questions 
raised. Costs to date here -and in 
the lower Court will be costs in the 


case and will be provided for in the order to 
be passed. . . 

Sapasiva Arran, J.—The Receiver appoint- 
ed in an insolvent petition No. 1 of 1913 
by the District Court of Salem is the 


. appellant befors us. The material dates are: 


—(1) On the 15th January 19132 heavily 
involved debtar Saminadha Pillai assigned a 
promote (of which he was the holder) in 
favour of one Meikka Pillai; (2) a creditor 
of Saminadha Pillai presented a, petition 
on Vth March 1913 (within two months 


of the assignment) to- adjudge Saminadha 


Pillai an insolvent. (3) The District Court 


.. passed on this petition an order on 2nd 
- December 1915 


adjudicating Saminadha 
Pillai an insolvent. ` It will be seen that 
this order was passed nearly three years 


“after the assignitent to Meikka Pillai by 


Saminadha Pillai and about’ 1£ years after 
the petition of the creditor (on which 


' Saminadha Pillai was adjudged insolvent) 


was filed, though the filing itself of that 
petition was presented within two months 
of the assignment. (4) On 6th November 
1916 the Receiver filed a petition under 
section 36 of the Provincial Insolvency Ast, 
TIL of 1907, to annul the transfer made 
by the insolvent on the 15th January 
1913 | on the ground that the transferor 
was “sdjudged insolvent” on 7th March 


_ 1913, when the. creditor’s patition to adjudge 


the transferor insolvent- ‘was filed. That 
date, 7th March 1913, 
already) within two months of the date of 
transfer, 15th January 1913, and was of 
coursé also within the two years mentioned 
in section 36, though the order of adjudica. 
tion itself was passed on 2nd February 
1915, more than two years from the date 
of tha transfer (15th January 1913). The 
Receiver relied upon clause6 of.section 16 
of the Provincial 


relate back to and take effect from the date 
of the presentation of the- petition on which 
it is made.” 

The learned District Jndge, following the 
view of the Judicial Commissioner of Oudh 
enunciated in Jokhan Singh v, Deputy Com- 
missioner, Fyeabad (4) heid t that the expres- 

(4) 23 Ind. Cas, 924, 


$ 
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Insolvency Act, which . 
states that ‘an order of adjudication “shall . 
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sion “if the transferor is adyudged insolvent 
within two years after the date of transfer” 
found in seation 36 means ‘if the order of ad- 
jndisation of:insolvensy is passed within two 
years after the date of the transfer” and 
that, as tha order was passed~more than 
two years after the date of the transfer 
in this oase, section 36 did not apply. 
He, therefore, dismissed the Receiver’s appli- 
cation. 

The contentions raised on behalf of thé 
Reseiver-appellant in this appeal are ably 
set out in grounds 3 to 8 of the memorandum 
of appeal as follows: — 

“3. Under section 16, clause 6 of the 
Act, the order of adjadicsation relates 
back to and takes effect from the date of 
preseutation of the petition for adjudica- 
tion and the alienation, being within two 
years from the latter date, can be 
impugned and annulled under section 36 
of the. Ast.” 

“4, The Receiver, who represents tha 
general body of creditors, cannot apply 
under section 36 before the order of 
adjudication, on which alone ‘the property 


.of the insolvént vests in him (vide section 


16, clause 2) and, therefore, he cannot be 
prejudiced by the Court’s' delay and the 
length of thé pendenoy of the list which 
has culminated in the order of adjudication,” 


“5, The learned Judge failed to note 
that section 16, clause 6,is enacted to fix 
the earliest possible date for the distribution 
of the debtor’s estate.” 

“6, Under section 86 the alienation can 
only be voidable against the Reosiver from 
the date to which under section 16, slanse 
€, his title relates bask and not earlier. 
The two sections ought to have been read 
together and applied in deciding the point 
arising in the case.” 


.“7. The view of the lower Court as 
to the scope of the section 36 is narrow 
aud incorrect, as it would takeaway a large 
class of fraudulent and secret alienations 
out of the mischief of the Ast, while the 
very object of the Act is to strike at 
them to protect the creditors.” 

“8, The scheme of the  Provinsial 
pnsolvenoy Act as well as the English 
Act as expressed by the framers as well 
as the reason of the thing and the weight 
of authority is in favour of the view 
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pressed for the appellant and the | lower 
Court ought to have acoepted the same.” 

Having heard full arguments on both 
sides, I am satisfied that both on prinsiple 
and convenience the appellant's above 
contentions ought to be allowed. Section 
16, clause 6, was clearly intended to enable 
the Receiver to get hold ofall the properties 
of the insolvent for the benefit of all his 
creditors asa lass, so as to distribute 
whatever is realised from the properties 
ás equitably as, possible among the said 
creditors. The English Bankruptcy Law 
goes further, as by section 38 all the 
property belonging to the bankrupt at the 
commencement of the bankruptey itself, 
that is, on the date of the act of bank- 
ruptsy on which the erediters’ petition 
was grounded (which act, however, under 
section 4 of the Bankruptey Act of 1914 
must be sommitted within three months 
before the date of the creditors’ petition) 
became vested in the Receiver. The 
Raceiver’s “title may, thus, under the 
English Asb, relate back to-a period up 
to three months before the presantation 
of the pstition, whereas, under the Indian 
Aot, ib could relate bask only to the date 
of the presentation of the petition. 

Sestion 42, clause 1 of the Bankruptoy 
Act of 1914, corresponding to sestion 47 
of the Bankruptoy Act of 1883, says that 
“any settlement of property not being a 
. settlement made before and in considera- 
tion of marriage, or made in favour of 


a purchaser or . incumbranser in . good 
faith and for valuable consideration...... 
seeceseeseeseSDall, if the settlor becomes 


bankrupt at any subsequent time within 
ten years after the date of the settle- 
ment, be void against the trustee in the 
bankruptcy, unless the parties claiming 
under the settlement can prove that the 
settlor was, at the time of making the 
settlement, able “to pay all his debts 


-far as regards transfers 


withont the aid of the property comprised . 


in the settlement.” (The word “settlement” 
in the English Acts includes conveyances 
and transfera—see clause 4 of section 42.) 
Sub-section 2 of section 42 made even 
a settlement in consideration of marriage 
void, if made within ‘two years before 
the date of the commencement of the 
bankruptcy. The words ' ‘pecomes bankrupt” 
were held to mean “commits an available 


[1615 


ast of bankruptoy.” [Fawcett v. Fearne (5), 
Harris, Ex parte; James, In re (6) and Reis; 


In re; Olough, Ex parte (7) per Wright, J., 
Wright, J.’s opinion being approved in Hart, 
In re; Green, Ex parte (8).] The Indian 
law for the Moffussil as enasted in section 
36 of the Provincial Insolvency Act omits 


.the restriction found in clauses 2 and 3 


of” section 42 of the English Bankruptoy 
Aot even as regards contracts and transfers 
made in consideration of marriage, and so 
not in consider- 
ation of marriage.or made in favour of a 
purchaser in good faith and for valuable 
consideration reduces the ten years found 
in section 42, clause 1 of the English Bank- 
ruptey Act, to two years. Again while the 
English Aot, counts the ten years from before 
the settlor “becomes bankrupt,” that 
commits an available act of _bankruptoy, 
the Indian Act makes the two yeara to com- 
mense from before the hanateror is “ad- 
judged insolvent.” 


By sevtion 51 of the Presidency Towns 


is, * 


Insolvency Act of 1909, it is enacted that ` 


the insolvency of a debtor shall be deemed 


- to have relation back to and to commence 


at the time of the commission of the act 
of insolvency on which the order of ad- 
judication is made against him or the time 
of the first of the acts of insolvency (if 
there are more than one) committed by 
the insolvent within three months next pre- 
ceding the date of the presentation’ of the 
insolvency petition. Thus section 51 of the 
1903 Ast ‘follows the English Law while 
section 16, clause 6 of the Provincial In- 


solvency, Act, dates the effect of the order- 


of the adjudication from the.date of the 
petition. - Section 52, slause 2 of the Presi- 
dency Ast, makes all the ‘property of the 
insolvent vested in him at the commencement 
of the insolvency available to his greditors 
in insolvency. , Section 55 of the same Act 
is worded in.a similar manner to section 
36 of the Provincial Insolvensy Act. 


. Having considered these provisions together, 


it is clear to my mind that the Indian 


(5) (1844) 6 Q. B. 20;13 L. J. Q. B. 300; 8 Jur. 
645; 115 E. R. 8; 66 R. R. 268. 

(6) (1875) 19 Eq. 268; 44 L.J, Bk. 31; 81 L.T. 
621; 23 W. R. 536. 

(7) (1904) 1 K. B. 451; 90 L. T, 62; 52 W. R. 302. 

(8) (191213 K.B. 6 atp. 16; 81 L.J. K. B. 1918; 
107 L. T. 868; 56 S. J, 615; 28 T. L. R. 482, 
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Legislature in its Act of 1907 enacted for 
the Mofussil did not intend to depart from 
the principles of and the reasons for the 
provisions made in the Hnglish Bankruptcy 
Act of 1883 (superseded by the English 
Act of 1914), except in matters of detail 
. and except that the date of presentation 
of the petition was substituted from which 
the Receiver was to calonlate the period 
of two years mentioned in the Indian Act 
for the date of the available act of bank- 
raptey from whioh the ten yeara’ period has 
to be calculated by ‘the trustee in bank- 
ruptey under the English Act; (while the 
English Act of 1883, section 47, allows a 
donee to prove that the donor was able 
to pay all his debts without the aid of 
the gifted property, the Indian Act does 


not allow sach proof to support the gift; . 
-thus the indulgence given to the donee in. 


the Indian Act by reducing the ten years 
to. two years ig qualified by the refusal 
to allow him to prove that the donor was 
able to pay up his creditors, and, therefore, 
did not intend fraud against creditora in 
making the gift). 

I find it diffignlt to believe that the right 
of the Receiver under section 36 to avoid 
transfers was intended by the Legislature 
to be dependent upon the pressure of work 
in the Insolvency Court or upon the clever- 

- ness of the ‘insolvent in protracting the 
proceedings or upon the difficulty and 
delay in serving notices on all the creditors 
before the passing of the order of adjudi- 
cation, Though the , provision as to rela- 
tion back in olause 6 of section 16 of the 
- Provincial Insolvency Act is not enacted as a 
Separate saction, while the analogous provi- 
sion as to relating back is a separate -section 
(51) in the Presidency Towns Insolvency 
Ast and the section as to relating back as 

“to the trustee’s title in the English Bank- 

_reptey Act of 1888 is also a separate section 

` (43) of that Aot, I think the intention of the 

Indian Legislature was that sestion 36 and 

section 16 (6) should be read together and 
that the words “the transferor is adjudged 
insolvent” in section 36 mean “the adjudios- 


tion of insolvency against the transferor — 


takes effect” and not “the order adjudicat- 
ing that the transferor is insolvent a ig 
passed.” 


Reliansa was placsd/ by the respondents’ 


on the difference of language between section 
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83 and section 37 of the Provinsial In- 
solvensy Act in respest of the event from 
which the period before the transfer which 
the Receiver wishes to annul has to be. 
calculated. In section 34, the expression 
is “if the transferor is adjudged insolvent 
within two years after the date of the 
transfer,” and in section 37, the expression 
is “if such person is adjudged insolvent 
on a petition presented within threa months 
after the date theraof’? (that is of the 
transfer, ete.). It must, however, be remem- 
bered that section 37 relates to the 
fraudulent preference of a oreditor and its 
Janguage is adopted largely from section 48 
of the English Bankruptoy Ast of 1883, 
wherein the relevant words are “ig adjudged 
bankrupt on-a bankruptey petition presented, 
within three months after the date, eto.” 

_The provisions of sestion26, however, vary 


_ very largely, as I have shown above, from 


the analogous section 47 of the Bankruptoy 
Act as regards the period, as regards the 
event from which the period has to be 
caloulated ‘to Bar the Receiver and other 
minor matters and hence the Indian Legis- 
lature in framing its own language for 
section 86 seems to have aimed at brevity 

and, as section 16 (6) precedes section 36, ` 
to have’ considered the words “adjudged 
insolvent” to be sufficient as indicating 
that the date was the date from which 
the adjudication takes effect by the forse 
of section 15 (6), It is clear to my mind 
that a preferred creditor was intended to 
be more” leniently dealt with than a 
voluntary, solourable or fraudulent donee and 
hence while the former could escape sestion 
37 if his preference took place beyond the 
short period of three months before the 
date of the petition, the Receiver was 
given two years to attack a mere gratuitous 
donee’s transfer. This object of the Legis. 
lature will be defeated in many aases if 
section 36 is narrowly construed as oon- 
tended for by the respondent. Suppose a 
creditor is preferred within .thrée months 
before the presentation of the petition and 
there isalso a voluntary gratuitons transfer 
within the same three months before the | 
date of the petition; if the respondents’ 
contention is upheld, the preferred creditor 
can be successfully attacked by the Reacsiver 
under sestion 37 - even though the order 
of adjadication is passed more than two 


f 
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years after the transfer to the creditor 
while the fraudulent donee of the same 
date cannot be so attacked under section 36. 
(Though section 42 of the English Bank- 
` ruptoy Act of 1914 uses the words “void 
against the trustee in `bankruptoy”: and 
' though in that section.there is not found 
the expression “may be annulled by: the 
Court” found in section 36 of the Provin- 
oial Insolvency Ast, it has been hold, even 
under the English Statute that “void” 
means voidable. See William's Bankruptey 
Practice, Llth Edition, pages 289 and 290). 
Mr. T. M. Krishnaswami Aiyar for the 
. respondents further relied upon certain 
desisions passed under section 34 of the 
Provincial Insolvency Act. That section, 
however, uses the words “before the date 
of the order -of adjudication” and it relates 
to the cases of creditors who had realised 


assets in execution before the date of the, 


order of adjudication. It may be argued 
plausibly that the Legislature intended to 
favour creditors who realised assets through 
Court as against the Receiver in insolvency 
and that it intended to make an exception 
in favour of such creditors ‘by section 34 
notwithstanding section 16 (6), That seems 
to have been the reason of the decision. in 
Madhu Sardar v. Khitish Ohandra Banerjee(1), 


in-which case, however, the respondent 
was not represented, and in Hemraj 
Ohampa Lali v. -Ramkishen Ram (2), 
-Speaking for myself, I am doubtful 


as to the soundness of these two decisions, 
“and though they may be distinguished as 
decisions passed in respect of execution 
creditors who had realised assets through 
Court and as based on the special language 
of section 34 mentioning ‘the date of the 
order of adjudication,” I am not inclined 
to support my view as to section 36 on any 
such distinotions. , 
Lastly, it was argued that the Roseiver 
Sig not without any remedy and that he 
sould bring 8 suit under sestion 53 of the 
Transfer: of Property Act. But ag has 
been: pointed out in Muhammad Habib- 
ulah v. Mushtaq Husain (9), the person 
who is obliged ‘tc take up the task of 
. bringing a suit under section 53 of the 
Transfer of Property Act,is in a much 
worse position than a Reseiver entitled to 


attack a transfer under section 36 of the 
(9) 87 Ind. Cas, 684 39 A. 95; 14 A, L. J. 1183, 


æ 


Provincial Insolyency Act’in several respects, 
such as the burden of proof and presump- 
tion of invalidity; and 
clearly intended to favour the Receiver in 
insolvency more than an erdinary creditor 
relying on section 53 of the Transfer of Pro- 
perty Act. 


. An the result, -I would allow the appeal 
and send the case baok to the Distriot Court 
for disposal of the other questions arising 
in the petition. Costs hitherto incurred 
will be provided for in the fresh ‘order to be 
passed. 


Appeal allowed; 
Oase remanded. 


M, C.P. 


. LOWER BURMA CHIEF COURT.’ 
Civic Miscentanzovs Apeticasion No, 291 
i „oF 1917, 
Maroh 8, 1918. 
Present:—Mr. Justice Maung Kin. 
H. G. ARIFF—Appe.icant 
: : versus 5 
SURATEE BARA BAZAAR COMPANY 
LIMITED— RESPONDENT. 

. Oompanies Act VII of 1913), ss, 38, 107, Table A 
Regulation 97-— Rectification c| register under s. 38— 
Dividends to be paid only out of profits. 7 

The Articles of Association of a company provided 
that “the Directors may before declaring any 
dividend set aside out of the profits of the com- 
pany such sums as they shall think proper as a 
reserve fund.” The Directors declared no dividend 
for several years, but purchased sharés of the 
8. Company out of the profits, and credited the shares 
so purchased to the reserve fund. Ata meeting of 
the share-holders it was resolved that the amount 
standing to the credit of the reserve fund account 
be re-transferred to the profit and loss account, and a 
certain amoant be distributed as bonus amongst 
share-holders. In pursuance of this resolution forty- 
eight shares of the 8. Company were transferred to 


_one of the share-holders out of the reserve fund 


account. The §. Company refused to register the 
transfer onthe ground that it was ultra vires: 


the Logislature | 


t 


Limited, The objests 


Vol. KLIK) £ 


Held, on application by the transferee for rec- 
tification of the register, that the reserve fund repre- 
sented undivided profits and not capital; and that 
the Company should reotify its register of members 
by entering the name of the transferee in the 
register of members. [p, 290, col. 2; p. 291, col 1.) 


Mr. “Das, for the Applicant. 
Mr, Giles, for the Respondent. 


JUDGMENT.—This application bas refer- 
ence to tbe Goolam Ariff Estate Company, 
of the Company 
are set outin its memorandum of. association, 
and so far as they concern, thisapplication 
are:—(a) to combine and consolidate the 
shares of the members in the estate whioh 
belonged to Hajee Goolam Ariff and to 6o- 
operate so ag to prevent the dissipation of the 
same, 

+ 4 a * * * 

(c) to receive the dividends of thè shares 
belonging . to the Company and to invest the 
same in shares of other companies, or in the 
purchase of other immoveable property in the 
town of Rangoon. 

* * * * * 

(g) to invest and deal with the monies 
of tbe Company not immediately required, 
upon such securities and in such manner as 
may from time to time be determined; and to 


6 lend money to such persons and on suoh terms 


` 


as may seem expedient.” 

In article 5 .of the mênokand am af 
association’ the capital is stated to be 20 
lakhs divided into 2,000 shares of Rs. 1 ;000 
each and among other properties of which 
the said capital consists are-dértain shares 
in Rangoon mentioned inthe said article 
as regards the appropriation of tha profits, 

Article 124 of the Artisles of Association 
of the Company lays down that they “shall 
be divisible among the members on the shares 
held by them respestively.” Artisls 127 
saya that “no dividend shall be payable 
except out of the profits arising from the 
business of the Company.” Article 135 
provides that “the Direstors may before 


. declaring any dividend set aside out of the 


profits of the Company such gum as they 
shall think proper as a reserve fund, to meet 
contingensiea or for repairing, improving 
or meaintdining the property of the Company, 


‘for paying mortgages, debentures, or bor- 


rowed money, for equalizing dividends or 
for such other purposes as they may think 
fit.” It “appgars from Moosa Goolam Ariff's 
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affidavit, the truth of whioh is not denied 
by the opposite party, that owing t? 
long litigation and other cireumstances 
the Company did not for several years 
deslare any dividends ont of its profits, and 
that ont of the profits thus acsomulated 
the Compary purchased shares of the 
Sooratee Bara Bazaar Company, Limitdéd, 
and of other companies and some immove- 
able property and kept sush sharea and 
immoveable property as a reserve fand of the 
Company and that the value of such shares 
and property was credited to the reserve fond 
account, 

On the 4th October 1917 an extraordinary 
general meeting of the Company was held 
and the following resolutions were passed: — 

That the amount standing to the eredit of 
the reserve fund account on the 8lst Dacam.- 
ber 1916 be retransferred to the profit and 
loss ascount. 


That (a) out of the account that will, 
after such retransfer, be standing to the 
credit of the profib and loss acsount, a sam 
not exseeding 14 lakhs of rupees be distribut- 
ed as bonus among the share holders pro 
rata, t. 6., according to the number of shares 
~held by thent in the Goolam Ariff Estate 
Company, Limited, 
(b) the Directors be and are hereby 
authorized to pay the pro rata amounts to the 
share holders in the following manner: — 


(I) by transferring rateably to the 
individual names of the share-holders such 
integral number of shares held by the 
Goolam Arif Estate Company, Limited, 
in other joint stock companies as ware 
purchaséd ont of the profits of the Company 
and arə available for distribution: 

(IL) by sale of the actual numbar of shares 
as will be necessary to pay in cash the value 
of the fractions left after transfer of the 
integral number of shares: 

(IIL) by rateable distribution of the cash 
available: 

(1V) should the payments and transfer 
mentioned aboye not be sufficient to make 
up the amounts sanctioned for distribution, 
the Directors are also authorized to sellas 
many of the houses and landed properties 
purchased out of profits, as will be necessary 
to raise the required balance in cash and 
to distribute it rateably among the share- 
holderz.” 
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At a subsequent extraordinary general 
meeting of the Company held on the 26th 
October 1917, the said resolutions were san- 
firmed, 

In pursuance of the said resolutions forty-- 
eight shares of the Sooratee Bara Bazaar 
Company, Limited, bearing Nos. 384 to 386, 
ete. . . . which had been purchased 
by the Goolam Arif Estate Company, 
Limited, out of the moneys of the reserve 
fund account were transferred to-the appli- 
cant H. G.- Arif, one of tbe share- 
bolders of the Goolam Ariff Estate Com- 
pany. š 

The applicant then sent to.the Sooratee 
Bara Bazaar Company, Limited, the transfer 
deed of the said forty-eight shares, which 
had been executed by the Directors of the 
Goolam Ariff Estate Company in the appli- 
cant’s favour together with the sbare cer- 
tifeates, requesting the Suratee Bara 
Bazaar Company to transfer the said shares 
to the applicant’s name in their registers, 
but that Company refused to comply with 
the request, unless ordered to do so by | 
a competent Court. Hence this application 
praying that the Sooratee Bara Bazaar 
Company, Limited, be directed to rectify their 
registers by transferring the said forty-eight 
shares to the applicant’s name, The Sooratee 
Bara Bazaar Company, Limited, bave ap- 
peared by Counsel, who said on their be- 
half that they did not wish to inour any 
risks in the matter and, only solicited the 
directions of the Court. 

Tt is quite clear from the facts stated 
above that the said forty-eight shares do 
not form part of the original capital but 
have been acguired consistently with the 
objects (c) and (g) of the memorandum 
of association and the Goolam Ariff Es. 
tate Company appear ‘to have carried 
the shares ard other property purchased 
with the said accumulated profits to the 
credit- of the 'reserye fund account under 
the provisions of Article 135 of the Articles 

. of Association. 

It is common ground thatif the shares 
and other property . bought and carried 
to the reserve ford account as stated 
above bave thereby become part of the 
capital of the Company, the Company has 
no power to distribute it among the, 
share-holders and the said resolutions 
would he ew facie ultra vires. Other- 
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wise they would be in order and could 
be legitimately carried out. Now I am 
unable to see dnything in the memorandum 
of association showing that if shares in other 


. 


companies were bought with the dividends . 


of -the shares already belonging -to the 
Goolam Ariff Estate Company the shares 
so bought would thereby become part of 
the capital. 

So far as I am able to see, the profits 
must remain profits whether they have 
been Gonverted into other forms of pro- 
perty or not, unless and until they be- 
come by virtue of the memorandum of 
association or by” consent of the share- 
holders part of the capital. That seems 
to be iz accordance with’plain common rense, 
and there ia authority for this in the cases 
of Bouch v. Sproule (1), Sugden v. Alsbury 
(2), Armitage, Im re; Armitage v, Garnett (3) 
and Dicido Pier Co.,In re, (4), in all of which 
the following principle as deduced by Palmer 
in his Company Law Precedents, Volume I, 
10th Edition, page 684, is laid down and re- 
cognised as good law:—“A reserve fund 
accumulated out of profits preserves its 
character of undivided profits unless and 
until something is done effectually to 
convert it into capital.’ On this point 
the observations of Lord Bramwell in 
Bouch v. Sproule (1) are illuminating. His 
Lordship says: “My lords, the authorities 
bearing on the question in this case are 
to my mind very unsatisfactory. 
deduse no_ principle from them. Cages 
have been decided differently where the 
facts were the same, because- different 
words bad been used. This, in my opinion, 
can never or very rarely be right, 
seems to have been a confused notion 
that undivided profits at some time and 
somehow became capital, The truth, is, 


I can ° 


There- . 


as said by the Court of Appeal, that a — 


trader, - whether sole or corporate, trades 
with all the money he has got, let him 
have got it how be may. A sole trader 
with a ospital of £10,000 who” makes 
in a year a profit of £2,000 and spends 


(1) (1887) 12 App. Cas, 385; 56 L. J. Ch. 1037; 67 
L, T. 345; 36 W. R. 193, i 

(2) (1890) 45 Ch, D. 287; 60 L. J. Oh, 29; 68 L, T. 
576; 39 W, R. 186; 2 Meg. 346. 

(8) (1898) 8 Ch, 387; 63 L. J. Oh, 110; 7 B. 260; 


69 L. T, 619. is 
(4) (1891) 2 Ch, 354; 64 L, T. 695; 89 W. R, 486, 
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£1,009 only leaving tbe other £1,000 in 
his businesa, may well in the next year 
bo said to have a capital of £11,000; not 
so where there is a partnership, whe- 
ther an ordinary partnership or an in- 
sorporated partnership, The undivided 
profits of any, period, a yesr or shorter 
or longer time, continue to be undivided 
profits unless something in the articles 
'. of partnership or some agreement by all 
the partners make them capital, They 
do not become capital by «Maxion of 
time, os by their being used in the trad- 
ing.’ I would, therefore, hold that the 
said resolutions wera in order, and the 
Goolam Arif Estate Company, Limited, 
had the right to transfer the said forty- 
eight shares to the apphsant and the 
‘Sooratee Bara Bezaar Company, Limited, 
were bound to recognize the right of the 
applicant in respect of those shares. 
Order as prayed: No order as to costs 
ag the Sooratee Bara Bazar Com- 
pany. had reasonable grounds for thé ap- 
prehension that the resolutions might not 
be-in order, 
Application ullowed. 


- 
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MADRAS HIGH COURT, 
First Crvin Arrear No. 271 or 1917. 
April 25, 1918. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Seshegiri Aiyar. 
MEENAKSHISONDARA MUDALIAR 


alias THYAGARAJA MUDALIAR 
AND ANOTHER—Derenpants —APPELLANTS 
VETSUS 
RATHNASAMI PILLAL— PLAINTIFE — 
RESPONDENT. 


Specific Relief Act (1 of 1877), s. 21—Document, 
Construction of—Agreement to emecute mortgage or 
to execute lease—Gonsideration, part-payment of, 
on mortgage—Specific performance on payment of 
balance—Decree, form of—Registration Act (XVI of 
1903), s. 17 (2) (v)—Transfer of Property Act (IV of 
1882), ss. 58, 76, 77. 

A document executed by Ist defendant in plaint- 
ifs favour recited that the former was to execute 
in the latter’sfavour a swamibogam for 20 years 
from Ist May 1915 on receiving from him Rs. 5,000, 
that the entire amount including the interest 

. thereon should be realized by enjoyment of the 
swamibogam, that the plaintiff should pay to the 
lst defendant 100 Kalama of paddy, Rs. 800 in cash 


and 300 bundles of straw every year and at tbe 
expiry of 20 years deliver the land to the Ist 
defendant. The document also stipulated that if 
there was a delay in payment, a sum of Bs. 750 
was to be added to the amount payable and the 
plaintif was to supply labour of 50 workmen every 
year. It congluded with a provision that if the 
Rs. 5,000 be paid at the end of 8 years, the 
Plaintiff should receive it and give up possession 
of the properties and the deed was to be cancolled. 
Plaintiff paid certain sumsas advance and sued for 
specific performance of the agreement as tha lat 
defendant refused to execute the deed: 

Held, (|) that the docament was an agreement to 
execute a mortgage and not an agreement to 
execute a ledse and did not, therefore, require 
registration; ([p. 294, col. 1; p. 298, col. 1.] 

(2)-that a suit for specific performance of the 
agreement could be enforced if the borrower was 
not willing to immediately return the advance 
received by him and ifthe lender was ready to 
pay the balance remaining unpaid; otherwise the 
plaintiff should be assessed only at damages for 
breach of contract by the Ist defendant. Tp, 296, 
cols. 1 & 2.] 

Per Abdur Rahim, J.—To decide whether a doou- 
ment is to be treated asa mortgage or ag a lease, 
the intention of the parties should be looked to. 
That intention has to be gathered mainly from the 
internal evidence furnished by the document itself, 
with-such light as may be derived from the 
surrounding cironmstances in which the document 
had its birth. The essential test to be applied to 
such cases is whether by the transaction in question 
the debt was secured or satisfied; if the -former, 
it would be a mortgage, otherwise a lease, [p, 203, 
cols. 1 & 27] 

In India the general rule of English Law is 
followed that Courts will not compel performance of 
Contracts according to their tenour; on the other 
hand, the proper remedy for breach of a contract 
is compensation by way of damages for the loss 
arising from the breach. This is laid down in 
section 21 of the Specific Relief Aot. An ordinary 
contract to lend or borrow money whether on 
Security or otherwise, comes within this category. 
Where, on an agreement to execute a deed of 
mortgage money has already been advanced and 
the borrower refuses to exeoute a mortgage accord- 
ing to the agreement, the lender would bo pre- 
judiced if the loan were to remain without security 
and specific performance would be decreed if the 
lender offers to pay the amount-.of the loan or any 
amount remaining due under it. If the loan ig 
Mable to be repaid at ouce and the borrower offers to 
pay it off, there will be mo object in decreeing specific 
performance [p. 295, cols. 1 & 2.] 


Per Seshagirt Aiyar, J.—It is settled law that a 
document requiring registration cannot bo the basis 
of a suit for specific performance. [p, 297, col, 2.] 

Section’ 77 of the Contract Act contemplates ap, 
contract between the mortgagor and the mortgages 
that ‘the income of the property shall be ap- 
propriated ina particular manner. A contract that 
æ definite portion of the incoms shall bə paid 
annually to the mortgagor may finda place in a 
deed of mortgage or in an agresment to give such 


.a deed. [p, 298, col. 2.] 
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o, Ordinarily, a party plaintif is not entitled to 
claim specific performance of a contract to lend or 
borrow. Jf he comes into Court with such a specific 
prayer and if there is nothing more in the plaint, 
the suit willbe rightly dismissed. But, where the 
prayer is strictly within the rights of the plaintiff, 
it is competent to the Court to annex conditions in 
the decree calculated to render justice between the 
parties. The domain of the rights of the parties is 
then passed and that of the functions of the 
Court comes into play. The Court, in the plenary 
powers it possesses of exercising discretion or of 
imposing suitable conditioris in the interests of 
justice, being seized of the subject-matter of the 
suit, can proceed to annex or disannex conditions 
suo *motw in ordér that complete justice may be 
rendered, [p. 303, col. 2.] 


Appeal against the deeree of the Court of 
the Subordinate Judge, Kumbakonam, in 
"Original Suit No. 17 of 1917. 

FACTS appear from the judgment. 


Mr. A Krishnaswami Atyar (with him 

Mr. K. Balasubramania Aiyar), for the Appel- 
lants.—First defendant-appellant entered into 
an agreement with the plaintiff-respondent to 
exedéute a swamibogam deed.of the suit proper- 
ties. Plaintiff paid Rs. 250 on the day of the 
agreement and the balance of Rs. 4,750 
was agreed to ba paid on the execution 
-of the document. Subsequent to the agreement 
“plaintiff at the request of the defendant 
‘agread to pay certain sums to certain persons 
to whom the defendant owed monies. Plaintiff 
askéd the defendant to execute the mortgage 
décument but the defendant refused. Hence 
the suit, = 

The first point is that on a son- 
Btriotion of the deed it amounts to an 
agreement to léase and being so it required 
registration and hence is not admissible in 
evidence, The second point is that if it be 
‘conatrved as an agreement to mortgage, it 
.6annot be specifically enferced. He cited 
authorities in support of his contention. ` 


Mr. T. V. Muthukrishna Aiyar (with him 


Mr. A. Swaminatha Atyar), for the Respond- ` 


ent, briefly contended that the docu- 
ment was really an agreement to mort- 
gage and not an agreement to lease 
and hence did not require registration. 


The provision for interest made it. obvious. 
Granting that it was an agreement to 
mortgage it could be specifically enforced, and 
dited some English cases to the effect ‘that, 
where there has been a part payment, it is 
enforceable as an agreement to mortgage. His 
third -contention was it might amount to an 


‘application of the 


anomalous mortgage which did not require 
registration. 


‘Mr, Krishnaswami Aiyar briefly replied. 
JUDGMENT. 


ABDUR Ranim, J.—The defendants in the 
suit have appealed from a decree of the 
Subordinate Judge of Kumbakonam; by 
which he directed specific performance of 


an agreement (Exhibit A) executed by the 


Ist defendant on 31st October 1914 in 
favour of the plaintiff. The first point 
taken is that tbe transaction in question 
was an agreement to granta lease and as it 


“was not registered, it conld not be specifi- 
The second and alternative ` 


cally enforced. 
objection to the decree is that supposing 
it tobe an agreement to execute a mort- 
gage as found by the Sabordinate Judge, 
even then all that the plaintiff will be 
entitled to would be damages and not a decree 
for specific performance. 


As regards the first question we have been 
referred to a number of desisions, some of 
which seem to be inconsistent with the 
others, but it is not necessary to discuss 
them in any detail. In none of these cases, 
the question arose with reference to the 
Registration Act. In 
most of them tke nature of the trans- 
action had to be considered in connection 
with the provisions of tha Stamp Act or the 
Limitation Act. That a transaction may 
-combine the features partly of a lease 
and partly of a mortgage, does not admit 
of any dispute. That seems to be the 
nature of what js known as the zar-d- 
peshgt leasein Northern India or a kanom 
in Malabar [vide Bengal Indigo Company 
v. Roghobur Das (1), Nellaya Variyath Sila. 
pant v. Vadakipat Manakel Ashtamurti 
Nambudri (2) and Uopalan Nair v, Kunhan 
Menon (3)]. The Stamp Act contemplates and 
provides (a) for an instrument comprising 
or relating to several distinct matters (sec- 
tion 5) and (b) for an 
framed as to come within two or more 
of the deseriptiona of transactions on which 


(1) 24 0. 272 at p. 279;1 O. Wi N. 83; 23 I. A. 
158; 7 Sar. P. Ĝ. J. 94; 12 Ind. Der, (N. B.) 848 (P. C.). 

(2) 3 M. 882: 1 Ind. Dec. (N. 5.) 821 (F. BJ). 

($) 80 M. 800; 2 M. L. T, 163; 17 M. L. J. 189, 


instrument so- 
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duty ig payable under the Act. We are 
not concerned in this case with an instru- 
ment of the first class, The question is 
whether Exhibit A is an agreement for 
the exeontion of an instrument which would 
fall within the definition both of ‘a mort- 
gage and a lease, or only of one of such 
transactions. Supposing ib is the former, 
if the question were as to the duty pay- 
able, the Stamp Act providés a simple 
answer. But the matter involves obvious 
difficulties. when the question arises as to 
the application of the Limitation Aot or 
the Registration Act to such transactions.. 
For then we have to find out the exact 
nature of the transaction taken as a whole 
before it can be ascertained whick parti- 
cular Article of the Limitation Aot is 
applicable or whether the document is 
compulsorily registrable or not. The solu- 
tion, in my opinion, has to be sought in 
what was the intention of the parties, 
whether the transaction was intended to 
be a lease or a mortgage. This is the 
principle to be deduced from the rulings. 
In Nellaya Variyath Silapani v. Vadakipat 
Manakel Ashtamurii Nambudri (2) a Full 
Bensh of five Judges of this Court laid 
down that the question whether a kanom 
was to be regarded as a lease or a mort- 
gage depended “upon the object for which 
the tenure was created. There the question 
arose with reference to limitation. The 
learned Judges obssarved: “Jn some cases 
it (that is, the kanom) may be a mere 
lease, a sum being advanced as security 
for the rent or for proper cultivation, to be 
repaid on the expiry of the term. In 
other cases, and most frequently, it is created 
as a lease by way of mortgage to secure 
a loan advanced to the jenmi (proprietor). 
* R * * The Limitation Act 


has no provision specially applicable to 
tenures of a mixed character, x z 
# * * * * * For 


the purpose of limitation when, as is alleged 
in the oase before us, it is intended asa 
mortgage, we must-apply to it the law of 
limitation applicable to mortgages.” In 
Tukaram v. Ramchand (4), which wasa Fall 
Bench deoision of the Bombay High Court, 
the question was raised with reference to 
a claim for redemption and the priasiple 


` (4) 26 B. 252; 3 Bom. L. R. 778, 


applied was, what was intended by the 
parties to the transaction. That intention 
has to be gathered mainly from the internal 
evidence furnished by the document itself 
with suck light as may be derived from 
the surrounding circumstances in whioh 
the transaction had its birth. The essential , 
test to be applied fo such cases is whether 
by the transaction in question the debt 
was secured or satisfied ; if the former, it 
would be a mortgage, otherwise a lease. 
This seems to be the ratio decidend of 
another Full Bench ruling of this” Court in 
Reference under Stamp Act, Section 46 (5). Mr, 
A, Krishnaswami Aiyar, the learned Vakil for 
the appellants, relied upona recent ruling 
of a Division Bench in KXammara Peda 
Subbayya v. Kakerla Chennappa (6). In that 
case the learned Judges accepted the prinoi- 
ple laid down by the Full Bench in Re- 
ference under Stamp Act, Section 46 (5) and 
whether their interpretation of the particular 
documents which they had to consider was 
correct or not, that is not a matter with 
whioh we are concerned. 

The document in question ia the present 
suit provides that the Ist defendant is to 
execute in favour of the plaintiff a swami- 
bogam for twenty years from Ist May 
1915 on receiving from him Rs. 5,000, 
that the entire amount insluding the 
interest thereon shall be realized by enjoy- 
ment of the swamibogam, and that the plaintiff 
should pay the Ist defendant 100 kalams 
of paddy, Rs. 300 in cash and 300 bandles 
of straw every year and at the expiry of 
twenty years deliver the land to the Ist 


defendant. The document also stipulates 
that if there ba a delay in payment, a 
sum of Rs. 750 is to be added to the 


amount payable and that the plaintiff ig 
to supply labour of 50 workmen every 
year, It conoludes with a provision that 
if the Rs. 5,000 be paid at the end of 
8 years, the plaintiff must receive it and 
“give up posssssion of the properties and 
the deed will be cancelled. It was not 
suggested by any one at the Bar that in 
this case there were two distinnt matters, 
a leasa and a mortgage embodied in one 
document. The transaction is either a lease 
or a mortgage and for purposes of the 
Registration Act must be treated as one 

(5) 7 M. 293; 2 Ind. Dec. in. s.) 727 (F B.) 

(6) 28 Ind. Cas. 842; 28 M. L. J. 803. 


a 


£04 


document, In my opinion, the intention 
of the parties was to secure a debt and 
not to satisfy it, within the measing of 
Reference under Stamp Act, Section 46 (5). No 
doubt there is a stipulation for the payment 
of a fixed quantity of paddy and money to 
the Ist defendant, bat even here the word 
‘rent? is not used, There is also a provision 
for the supply of labour, which is an 
unusual termin a mortgage. But the, rest 
of tbe provisions clearly show that the 
parties contemplated a security. The benefit 
to be derived by the plaintiff is in so 
many words said to be by way of interest, 
and tbe last clause of the~decument pro- 
vides that the lst defendant may redeem 
the property by the payment of the 
amount berrowed at the end of 8 years. 
Tt has been argued that the transaction 
“does not fall within the definition of an 
usufruatuary mortgage as given: in section 
58 of the ‘Transfer of Property Ast, 
but the Act clearly contemplates mort- 
gages other than those defined in the 
Act. I hold, therefore, that Exhibit A is 
an agreement to grant a mortgage and as such 
does not require registration. 

Then, was the lower Court tight in 
decreeing specific performance of this agree- 
ment, or is the proper remedy of the plaintiff 
by way of damages? It is settled law that 

“tho Court will not specifically enforce an 
agreement to “lend or to borrow money 
whether on security or not {see Rogers v. 
Challis (7), Sichel v. Mosenthal (8) and Larios 
y. Gurety (9)]. But specific perform- 
ance was ordered in Ashton v. Corrigan (10) 
and in Hermann v. Hodges (11), where the 
money had actually been advanced and all 
that remained to be done was the execution 
of the mortgage agreed upon. In Ashion 
v. Corrigan (10) Sir John Wickens, V. C., 
paid: “I doubt whether a contract to execute 
a mortgage, which the mortgagée may 
enforce by a sale the day after its execu- 
tion, is one which the Court will specifi- 
sally perform; and I know of no reported 


(7) (1859) 27 Beav. 175; 29 L, J. Ch, 240:7 W. R. 
710:'54 E. R. 68; 6 Jur. (x. s.) 334; 122 R. B. 361. 

(8) (1862) 30 Beav. 871; 31 L. J. Oh. 386; 5 L. T. 
"84; 8 Jur. (x. 8.) 275; 10 W. R. 283; 54 E. R. 932; 
132 R. R. 312. 

(9) (1873) 6 P. C. 346; 61 

(10) (1872) 13 Eq. 76; 41 

(11) (1873; 16 Eq. 18; 43 
p71. . 


L. J. Oh. 244. 
L. J. Ch. 96. 
L. J. Ch. 192; 21 W. R. 
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case in which such relief has been given where 
the right to it has been sontested. How- 


ever, on the authority of the cases cited from. 


Seton on Decrees, I will make the decree.” 
In Hermann v. Hodges (11), where the de- 
fendant did not oppose the deores, Lord 
Selborne, L.C., said that he had no doubt of the 
propriety of making the decree asked for 
unless the defendant was prepared to pay 
off the advance at once. Both were cases in. 
whiah, "so far as one oan gather, the entire. 
amount had been advanced. That is also 
how the scope of tha rulings is stated in 
Fry’s Specific Performance (5th Edition), 
section 54, page 24, and Halsbury’s Laws 
of England, Volume 27, section 125, page 
73, and Volume 21, section 135, page 75. 
The question then is whether spesific per- 
formance can be decreed where only a part 
of the advance has been made. In the 
last reference it is stated in the foot-note 
thatin an Irish case, Hunter v. Langford (12), 
‘specific performance was ordered of an 
agreement to grant a mortgage for an 
amount of £30,000 of whish £1,000 was 
already advanced. Bat this report hes not 
been available to me, In Bass v. Olivley 
(13), where the plaintiff had agreed to 
advance £3,000 and actually advanced 
£6CO in part, the defendant apparently 
submitted to a decree for specific perform, 
ance according to the terme of the contrast. 
Tt cannot be said that the question, whe- 
ther a contract to lend money on security 
can be specifically enforced if only part of 
the amount to be lent bad been advanced, 
was considered and decided by the Master 
of the Rolls. 

On the other hand, there is the decision 
of the Court of Appeal of England [South 
African Territories v. Wailington (14) ] and the 
House of Lords in Scuth African Territories 
v. Wallington (15), where the defendant had 
applied for and paid 10 per cent. deposit on 
some debentures, 
company was not entitled to a decree direct- 
ing the defendant to pay the rest of the 
instalments according to agreement, 


ed: “It ig clear that no specific performance 


(12) (1828) 2 Mol. 272. 

(13) (1822) Tantlyn 50; 48 E. R. 38; 31 R. R. 7J. 

(14) (1897) 1 Q. B. 692; 66 L. J. Q. B, 651; 76 L., 
T. 520; 45 W. R. 467. d 

(15) (1898) A. O. 209; 67 L. J. Q. B 470; 75 LA 
426; 46 W. R, 645; 14 T. p. R, 298, : 


x 


it was held that the. 


In the < 
_Court of Appeal, Lord Justice Chitty observ- 


Vol, XLIX] ; 


of a contract to lend and borrow money 
can be granted at the suit either of the 
e Proposed: lender or the proposed borrower. , 
It is immaterial whether the loan is to be 
on security or without security, or whether 
the loan is to be for a fixed period; and it 
can make no difference whether the loan 
is to be made in one sum or by instal- 
ments.” This view 'of the law was confirm: ' 
ed by the House of Lords. No donbt the 
decree passed by Wright, J., which was in 
question in the appeal was rather peculiar. 

It’ did nob in so many words grant specific 
` performance, but, gave a decree for the entire 
. amount unpaid, and one of the arguments 
advanced in support. of the decree was 
that the contract was for - purchase of de- 
bentures on certain terms. But Sir Kdbert 
Reid, afterwards Lord Loreburn, also argued 
that if the respondent had paid all the 
instalments and the debentures had beon 
withheld, the respondent would be entitled to 
specific performance and the remedy must be 
mutual. The learned Lords, however, did 
not think that specific performance could be 
extended to a case like the one before them 
where only part of the advance had been 
made. The principle of the decision of the 
House of Lords in South African Territories 
v. Wallington (15) and the other English cases 
has been followed in this Court in Raja- 
gopala Atyar v. Sheikh Davood Rowther (16), 
to which I wasa party, and in Shaik Galim 
v. Sadarijan Bibi (17). In all those cases, 
however, the suit was by the bor?ewer. The 
general rule of English Law, which in these 
cases is followed in India, is not tkat the 
Courts will compel performance of contrasts 
acvording to their tenour; on the other 
hand, the proper remedy according to 
English Common Law for the breach of a 
contract is compensation by way of damages - 
for the loss arising from the breach. The 
Courts of Equity, however, assumed jurisdic- 
tion fo compel the defaulting party to carry 
out the contract in its terms, in a class of 
cases where damages would not be an 
adequate remedy. Hence one of the condi- 
tions for the -exersise of this equitable 
jurisdiction has always been thatthe com- 
mon law remedy should be inadequate. Sec- 
tion 21 of the Indian Specifico Relief Ast, 

(16) 45 Ind. Cas, 161; 34 M. L, J. 312. 


- (17) 29 Ind, Cas, 621; 430, 59; 210, L.J. 532; 19 
0, W, N, 1832, i i 
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therefore, says that a contract for the non- : 
performance of which compensation in money 
is an adequate relief, cannot be specifically 
enforced. An ordinary contract to lend or 
borrow money, whether on security or other- 
wise, comes within this category. But sup- 
posing money has already been advanced 
and the borrower refuses to execute a mort- 
gage according to the agreement, the lender 
would apparently be prejudiced if the loan 
were to remain without security, and it is 
dificult to see what difference it would 
make in this respect whether the entire 
loan had been advanced or only a portion, 
if in the latter case the lender has been 
ready and willing to advance the remaining 
sum according to the agreement. On the 
other hand if the loan was liable to be 
repaid at once and the borrower is willing 
to pay it off, there would ba no object in 
decresing specific performance in such a case, 
Hence it was that Lord Selbourne in Her- 
mann v. Hodges (11) said that he would 
not decree specific performance of an agree- 
ment to borrow on a mortgage if the 
defendant was prepared to pay off the advance 
at once. If the loan was not repayable 
for a certain period, that would only affect 
the amount of damages and the method of 
calculation, The Coarts of Equity seem to 
be reluctant to forse upon a man the 
position of a debtor if he is in a position 
tn pay off the loan, though no donbt he 
will be made to compensate the other party 
for breach of the agreement. This seems 
to me to be the result of the authorities. 
Where, however, the borrower is not prepared 
to pay off the loan, to refuse specific 
performance in such a case of the agree- 
ment to execute a mortgage would be, as I 
have said, denying justice. In Halsbury’s 
Laws of England, Volume 21, page 75, it 
is stated, “In equity a mortgage is created by 
a contract to execute, when required, a legal 
mortgage, or by a contract that certain 
property shall stand asa security for a certain 
sum. The agreement may be enforced 
according to its terms, even though the legal 
mortgage when exeouted will confer on the 
mortgagee an immediate power of gale.” 
This is supported by a number of desisions 
of the English Courts. The case, however, 
is to ‘be distinguished where no money has 
actually been advanced, for there would ba 
no question thera of an equitable mortgage, 


t 


payment, 
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In India exsept in the Presidency. Towns 
equitable mortgages are hardly recognized 
and it was argued by Mr. A. Krishnaswami 
Aiyar that if we accepted the proposition 
laid down by the House of Lords in South 
African Territories v, Wallington (15) in oases 
where ‘the suit is by the borrower, the 
dostrine of mutuality required that the 
rule should be equally followed where the 
suit is by the lender. The two cases do not 
stand on the same footing. In the last case 
the lender-would have altered his position 
and his money may be lost if specific per- 
formance were not decreed, while in the 
other case the only question would be one 
of damages. Besides, if the doctrine of 
mutuality were strictly applied to these 
oases athere could be no specific performance - 
even when the entire amount had been 
advanced, but none of the learned Lords 
intheir judgments in the above-mentioned 
case suggested any doubt as to the decision 
in Hermann v. Hodges (11) and Ashton v, 
Corrigan (10) which were cited at the 
Bar, and the text-writers mention these 
oases with apparent approval. 

The plaintiff has already paid about 
Rs. .4,250 to the Ist defendant out of 
the Rs. 5,000 which he agreed to 
advances, and Mr. A. Krishnaswami Aiyar 
has offered on behalf of the Ist defendant 
to pay up the amount though his client 
was not willing or prepared to do so in 
the Court of first instance. On payment 
by the lst defendant of this amount with 
profit thereon according to the terms of 
Exhibit A to be ascertained by the 


‘1915. Subsequent to the 


Judge will be confirmed and the appeal: 
dismissed. The appellants must pay the 
gosts 
this Court and the lower Court. Future 
costs, if any, will be disposed of by the 
Subordinate Judge. 

Sesuacinr Alvar, J.—I have come to 
the same conclusion, 

On the 81st of October” 1914 the Ist 
defendant entered into an agreement with 
the plaintiff to exeaute a 
swamibogam of the «properties in suit, 
Rs. 250 was paid on that day and the 
balance of Rs. 4,750 was agreed to be 
paid on the execution of the document, 
which was to be on the 15th of April 
agreement, at 
the request of the defendant, plaintiff 
agreed to pay a sum of Rs. 2,000 due 
from the defendant to one Krishna Mudali, 
He also paid Rs. 655 on tke 29th 


January 1915 and a sum of Rs. 5159-0 | 


on the 3rd April 1915 directly to the 
defendant. The plaintiff's case is that, 
notwithstanding the receipt of these monies, 
the defendant refused to execute the 
swamibogam deed, and’ that, therefore, he 
should be compelled to execute the dosus 
ment. The Ist defendant denied the pay- 
ments above referred to and contended 
that the document on which the claim 
for specific performance was based was 
not receivable in evidence as it was not 
registered. The Subordinate Judge in a 
careful judgment found all the points 
in favour of the plaintiff, and passed a 
decree directing the execttion of the deed 


lower Court within 4 months after the..on payment of Rs. 759-15-8. The Ist 


re-opening of the said Court, the decree 
for specific performance will be set aside, 
and the lower Court will be directed to 
ascertain the damages sustained by the 
plaintiff by reason of the breach of the 
contract and pass a decree accordingly. 
The plaintiff must either produce an 
asquittance in respect of the amount pay- 
able under the promissory note in favour 
of Krishna Mudaliar within the period 
specified above or execute a bond of 
indemnity in favour of the Ist defend- 
ant. Failing either the amount payable 
under the above-mentioned promissory note 
will be deducted from the amount pay- 
able to the plaintiff. In defanlt of such 
the decree of the Subordinate 


defendant has appealed. : 
Before dealing with the main conten- 
tions in the case, I shall dispose of the 
minor points argued by Mr. Balasubramania 
Aiyar. It was suggested that the two 
sums of Rs, 515-9-0 and Rs. 655 were 
not independent payments, but were paid 
as rent due to the defendant in respect 
of the previous occupation of the proper- 
ties by the plaintiff. In the day-book of 
the plaintiff, Exhibits Jl and J2, these 
two payments are entered as advances 
to the defendant. There is no reason to 
doubt the aconracy or genuineness of these 
two documents. There is reliable evidence 
that the defendant was in need of money 
at this time and that he received -the 


of the respondent up till now in , 


deed of 


Sey 
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monies not as being entitled to them as 
landlord,” but only as borrower. I see 
no reason to differ from the Subordinate 
Judge in his appreciation of the evidence 
on these points; 

As’ regards. the sum of Rs. 2,000, the 
_Subordinaie Judge has dealt with 
some Iéngth in paragraph 9 of his judg- 
ment. Shortly put, the position of affairs 
was ‘this. The defendant was indebted to 

. Krishna Mnudali in a sum of Rs. 2,000. 
Plaintiff was asked to discharge that 
debt. Two months after the date of the 
agreement in question, the plaintiff execut- 
ed a promissory note for that amount to 
Krishna Mudali. Krishna Mudali there- 
upon endorsed payment on the original 
promissory note given by the defendant 
to him. It is thus clear that Krishna 
Mudali absolved defendant from liability 
and looked to plaintiff for payment. 
When the parties fell. out, the Ist 
defendant, who is a relation of Krishna 
Mudali, induced another relation of his, 
the 2nd defendant, to execute a fresh 
promissory note to Krishna Mnudali, ignor- 
ing tbe endorsement upon the note which 
he executed and .also the promissory note 
executed by the plaintiff, It is said that 
a suit has been brought by Krishna 
Mudali for the sum due. I feel no hesi- 
tation in agreeing with the Subordinate 
Judge that Krishna Mnudali and the Ist 
and 2nd defendants baye colluded _ to- 
gether and are acting in concert to make 
the Court believe that the liability of 
the Ist defendant to Krishna Mudali 
has not yet been dissharged. I agcept 
the conclusion of the Subordinate Judge 
that the sum af Ks. 2,000 must be 
deemed to be a payment by the plaintiff 
to the defendant. The defendant notwith- 
standing these payments has not delivered 
possession of the properties to the plaint- 
iff, The Subordinate Judge was, therefore, 
right in saleulating interest on the payments 
and in holding that the plaintiff had paid 
on the date of the suit a sum of over 
Rs, 4,000 to the Ist defendant. 

One other small matter may be dis- 
posed of before proceeding further, 
In the agreement there is azstipulation 
that if the defendant did not execute the 
document in time, the plaintiff would be 


it at: 


Rs. 4,750 remaining due and to get a 
décument executed as if he had paid 
Rs. 5,500. This is purely a penal pro- 
vision, and I do not think that Courts 
will be justified in directing specific per- 
formance of an agreement with these 
penal terms. The Courts have a dis- 
cretion to vary the terms of a contract 
and to delete so much of it as in their 
opinion is not equitable. 

Now I proceed to consider the main 
questions argued by Mr. Krishnaswami 
Aiyar for the appellants. The first oon- 
tention was that the document in ques- 
tion is an agreement to lease and aa it 
js not registéred, it should not have been 
received in evidence in support of a claim for 
specific performance. It is settled law [see 
Narayanan Ohetty v. Muthiah Servat (18)] that 
a document requiring registration cannot 
be the basis of a suit for specific perform- 
ance. The question is whether Exhibit A 
is an agreement to lease or an agreement 
to mortgage. If it is the latter, it does 
not require registration. If itis the for- 
mer, it must be registered. An inter- 
mediate position is that the document may 
be construed as a combination of an agree- 
ment to lease and also to mortgage. In 
that case, the further question would be 
whether if should be registered. A 

On the construstion of the document, 
various authorities were quoted by the 
learned Vakil. Before dealing with them, 
I shall examine the provisions of the 
document. It says that (a) the defendant 
has agreed to give the plaintiff in swami- 
bogam the nanja and. punja properties for 
20 years from the Ist May 1915; (b) the 
consideration is stated to be Rs. 5,C00, 
of which Rs. 250 was acknowledged to 
have been ~received on the date of the 
agreement; (e) the balance of Res. 4,750 
was agreed to be paid within the 15th 
April 1915 when the deed itself was to 
be executed by the defendant; (d) the said 
Rs. 5,000 and the interest thereon were 
to be realized by the enjoyment of the 
properties for 20 years. There are pro- 
visions for payment of kist whish I need 
not refer to now; (e) the plaintiff agreed 
to pay the defendant 100 kalams of samba 
paddy, Rs. 300 in cash, 300 bundles of 


(18) 8 Ind. Cas. 520; 35 M. 63; 21M. L, J. 44; 9 


entitled to add a sum of Rs. 750 to the M.L, T, 142; (1910) M. W, N, 748 (F. B.), 
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straw and also to procure 50 labourers 
for each year; (f) it is stipulated that 
the land should be delivered after a period 
of 20 years; (g) there is a penal pro- 
vision for adding Rs. 750 more in case 
the defendant did not execute the deed 
on the 15th of April 1915, and lastly (h) 
the dooument provides for enjoyment of 
the properties for aight years certain, and 
for redemption by the defendant notwith- 
standing the fixed period of 20 years at 
any time after the 8th year on payment of 
the Rs. 5,000. In my opinion, the docu- 
ment is a usufructuary mortgage, and falls 
strictly within the definition of the terms 
contained in section 58, clause (d) of tke 
Transfer of Property Act. Mr, Krishna- 
swami Aiyar contended that the provision 
for the delivery of paddy, money and straw 
to the defendant took the document ont of 
the category of usufructuary mortgages. 
I am inclined to think that the clause 
“partly in liea of interest and partly in 
payment of mortgage money” in sestion 58 
(d) does not prevent the payment of a 
portion of the usufruct to the mortgagor. 
In my experience of the Southern Presi- 
dency, ib is almost an ordinary term of a 
usufructuary mortgage to provide for the 
payment either of a consolidated sam or of 
an annual sum fo the mortgagor; and Iam 
not satisfied that such a provision is ob- 
noxious to section 58, clause (d) cf the Trans- 
fer of Proparty Act. The clue to the inter. 
pretation of the definition may ba gathered 
from sesticns 76 and 77 of the Transfer 
of Property Act. Clausa (g) of section 76 
provides for the mortgagee keeping clear 
and accurate accounts of all sums received 
and spent by him and also directs the 
mortgagee to give the mortgagor true copies 
of such acaounts and of the vouchers by 
which they are supported; clause (A) -provides 
for the surplus of the nsufrust being paid 
to the mortgagor under certain circumstances. 
Section 77.provides that nothing in alauses 
(b), (a), (g) and (4) ((8) being a provision 
for the collection of rents and profits and 
(d) being a provision for repairs] applies 
to cases ‘where there is a contract between 
the mortgagor and the mortgagee that the 
receipts from the mortgaged property shall 
be taken in lisu of interest on the prin- 
gipal money or in lieu of such interest 
and defined portions of the principal ag 


may be agreed upon. As 1 understand. 
this section, it means that ordinarily having 
regard to the fact that the relationship is 
that of debtor and creditor it is the. duty 
of the mortgagee to keep proper accounts, 
But this duty may be dispensed with where 
‘there is a contract between the parties 
that the usufroct, whatever it may amount 
to, shall be applied in a definite way to- 
wards the liquidation of the deht or of 
the interest on the debt. [n_ other words, 
section 77 contemplates a contract. between 
the mortgagor and the mortgagee thatthe 
income of the property shall be appropriat- 
ed in a particular manner. I fail to see 
why a contract that a definite portion of 
the income shall be paid annually to the 
mortgagor should not find a place in a 
deed of mortgage or in_an agreement to 
give such a deed, Therefcre without 
reference to the authorities, I am of opinion 
that the document in question is an agree 
ment to give a usufructuary mortgage. 
No doubt the terma of section 105 of the 
Transfer of Property Act-are to a larga 
extent complied with by this agreement. 
The Rs. 5,000 may be regarded ag 
premium, and the annual payment may 
be regarded as rent, The insertion of a 
clause as to enjoyment during a specified 
period is also within that section: but in 
a lease simpliciter, there will be no pro- 
vision for interest upon the amount; and 
there will not be a provision for redemp- 
tion as inthe present document. I am, there- 
fore, unable to hold that this is an agreement 
to lease. 

There is no doubt a possibility of coon- 
struing it as a sombination of an agree- 
ment to mortgage and to lease. The elements 
which make up a mortgage ara to be found 
in the provision relating to principal and 
interest and to the redemption of- the 
property after a fixed period. It is also 
clear that the property is regarded as 
security for the monies to be advanced, 
The supplementary provision regarding the 
annual payment isin the nature of a lease, 
Therefore, there is great force in the con-. 
tention of tbe learned Vakil that the 
document in question partakes of the 
character of a lease and of a mortgage. Even 
in that view, as 1 sha!l show presently, 
the document would not reghire registration; 
but my inolingtion is tọ regard the docu, 
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ment as purely a usufructuary mortgage, 
because a mortgage of that kind has many 
elements in common with a lease, 

... Now I shall deal with the cases quoted at 
the Bar, The citations from Dr. Ghose’s book 
on Mortgage, Volume Í, pages 95 and 96, 
only point to the difficulties attendant upon 
the construction of such documents. The 
léarned author, after referring to the conflict of 
judisial opinion, inclines in favour of holding 
similar dosuments to be agreements to mort- 
gage and not to give a lease, With one observa- 
tion of his, I am in entire agreement, 
namely, that the construstion must be based 
upon the intention of the partie; and not 


upon an academical discussion regarding 
the inapt words used in the instru- 
ment. In References under Stamp Act, 


Section 46 .(5).. the question for consider- 
ation before the. Full Bench was as to 
the stamp to be affixed on the document. 
There were three instruments before them 
but we are concerned only with the third 
of them. The learned Chief Justioa who 
delivered the judgment of the Court says 
that “although the_parties may ‘have under- 
stood and described the transaction as a 
‘mortgage, it was in fact a sale of a term 
or a lease for 9 yeara with a reserved 
rent. of Ks. 35, in consideration cf 
Rs. 899-12.0, the amount of the debt and 
interest.” It is not shown that there was 
any provision for redemotion in-that case, 
This opinion of the Onief Justice may, no 
doubt, be taken as-tuggesting that although 
interest may ba payable upon the advance 
the ducament may still be regarded as 


a lease. 1 do not think that this case 
covers the present. In Kammara Peda Sub. 
bayya v. Kakerla Chennapp2 (6) the ques- 


There the docu- 
It was not an agree- 


tion related to limitation, 
ment was completed. 


| ment that the learned Judges had to oon- 


‘sider. Exhibit B, which is given in faoll in 


- the. judgment, contains no stipulation for 


redemption as in the present case. Thee- 
fore, this is not an authority which is 
on the point. On the other 
hand, the cases quoted by Mc. Mathukrishna 
Aiyar on behalf of the respondent show 
that documents like the present one should 
be construed as mortgag-s. Mashook Ameer 
Suzzada v. Marem Reddy (19) is a oasa in 


(19) 8 M. E. 0. R, 31, 


point, In Eeference under Stamp Act, Section 46 
(20) four Judges of this Ccurt held that a 
provision for enjoyment of the property fora 
particular period coupled with a loan rendered 
the document a usufructuary mortgage, 
No doubt the opinion was “given with 
reference to the amount of stamp duty pay- 
able. It is also true that there was no 
provision for the payment of rent as such. I 
do not think that in the present case it can be 
said thatthcre is a provision for payment of 
rentas such. Reference may also be made to 
Mahmad Muse Umarji v, Bogas Amarji Umar 
(21). I do not propcse to consider the other 
cases quoted before us, as, in my opinion, 
the document in suit is strictly within the 
definition of the term usufructuary mort- 
gage; and the provision for redemption 
would be inconsistent with the parties having 
intended to treat it as an agreement to lease, 


The intermediate view which I referred : 


to, namely, of regarding the document as 
a combination of mortgage and lease, derives 
its support from the decision of the Judi- 
cial Committee in Bengal Indigo Company 
v. Roghobur Das (1). The other decisions, 
Reference under Stamp Act, Section 46 (22), 
NellayaVariyath Silapant v. Vadakipat Manakel 
AshtamurtiNambudri( 2), Perlathail Subba Rau 
v. MankudeNarayana(23) and Gopalan Nair v. 
Kunhan Menon(3),also regard documents more 
or less of a similar character as uot wholly 
within the category of usnfructuary mortgages, 
Granting that the document in question is not 
an agreementto mortgage, 
to agree with the contention that it should 
be registered under the Registration Aot. 
Under section 17 of the Registration Act, 
written instruments referred to in clause 
(1), sub clanses (a), (b) and (c), which would 
include sales, gifts and mortgages, should 
be registered, if the value exseeds Rs. 100, 
Sub-clause (5) of clause (2) in terms 
excludes from this liability documents which, 
by themselves, do not create, declare, assign, 
eto., rights in immoveable property. That 
clause makes it clear that an agreement 
to sell or to mortgage need not be regis- 
tered, because clause (2) begins by saying 
“that “nothing in clauses (b) and (e) of 
sub-section (1) applies to the following 


(20) 21 M. 358; 7 Ind. Deo. (n.s.) 609 (KF. B.). 

(21) 82 B. 669; 10 Bom. L. R. 742. 

(22) 80. 254: 10 C, L. R. 38; 4 Ind. Dec. (x. s.) 162, 
(23) 4M, 118; 6 Ind, Jur, 16; 1 Ind. Deo, in. 8.) 919, 
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instruments.” It is noticeable that sub- 
clause (d) of clause 1 is not referred to 
in clause 2. Clause 1 (d) says that “leases 
of immoveable property. fram year to 
year, or for any term exseeding one year, or 
reserving a yearly rent should be registered.” 
As I said before, an agreement to give a lease 
is not among the exempted documents in the 
second clause. Farther the definition of 
the term lease in “section 2 includes an 
agreement to. lease as well ; whereas, under 
the definition of the terms “ mortgage or 
“sale” as contained in the Transfer of 
Property Act, an agreement to mortgage or 
an agreement to sell would not be included. 
It. is rather an anomalous position that 
an agreement to lease should be compal. 
sorily registrable whereas an agreement 
to give a mortgage or to sell should be 
exempted from such a provision, However, 
the Legislature baschosen to impose such 
a liability upon agreements to lease alone, 
and we are bound to give effect to that 
intention, At the sametime, it is clear 
that unless a document comes strictly 
within the four corners of the expression 
‘lease’, we would not be'justified in holding 
that the document should bs registered. 


The learned Vakil for the respondent 
drew our attention to some decisions whish 
have held that provisions relating. to 
registration should be very strictly construed. 
Amjed Ali v. Ala Buksh (24) and Jiwan Ali 
Beg v. Basa Mal (25) have laid down 
this principle. I amin entire sgreement 
with these decisions. In my opinion, any 
provision which has the effect of prevent- 
ing parties from adducing in evidence a 
specified document for want of a technicality 
should be very strictly construed, and, 
therefore, unless a document is a lease, 
pure and simple, I see no reason for 
applying section 17, clause 1 (d) of the 
Registration Act, to such instruments. If 

> the term regarding the lease is only inoi- 
dental to the main provisions of the doou- 
ment, I am prepared to hold that soch a 
document need not be registered. I am 
also impressed by the argument for the 
respondent that, at best, the document in 
question isan anomalous mortgage as was 


(24) 9 W. R. 587. 
(25) 9 A. 108; A. W. N. (1888) 310; 5 Ind. Dec. 


(x, s.) 503, 


held in Raman Nair y. Vasudevan Namboodri- 
pad- (26) and Kaderkutti v, Imbichi 
(27). - If it is a mortgage of that 
desoription, my view is that it does not 
require to be registered, because it would 
come under olause 1 (b) and (c) and clause 
2 (5) of section 17 of the Registration 
Act. In this view, it is unnecessary to ĉon- 
sider the further point argued by Mr. 
Krishnaswami Aiyar that if there was a 
combination of a mortgage and lease, the 
unregistered document cannot be looked 
at even for the purpose of enforsing the 
term: relating to the -mortgage.- 

The next important point is whether 
even if it is an agreement to give a 
nsufrustuary mortgage, a suit for specific 
performance is competent, The learned 
Vakil for the appellants with his usual 
ability contended that, if the amount 
agreed upon was not fully paid, by asking 
for specific performance, the plaintiff would 
be compelling the defendant to acsept the 
loan. with reference to the Daja nga Pmt. 
ing unpaid. In South African Territories v, 
Wallington (15) it is definitely laid down that 
a contract to lend cannot be specifically 
enforced, affirming the decision of the Court 
of Appeal in “South African Territories v. 
Wollengton (14), That principle has been 
followed in this country in Shuik Galim 
v. Sadarijan Bibi (17). Ramakrishna Pattar v. 
Narayana Patter (28) also belongs to tha same 
class. Mr. Krishnaswami Aiyar contended 
that an agreement to borrow stands on the 
same footing asan agreement to lend. It 
is not necessary for me to disagree with that 
contention, although I am not prepared to 
hold that the principle of mutuality as laid 
down in Flight v. Bolland (29) is of 
universal application. Without quoting many 
cases, I may refer to Jonesy. Tankercélle (Earl) 
(30) where the principle of mutuality has been 
departed from to some extent, The deoision in 
Mir Sarwarjan v. Fakhruddin Mahomed Chow- 
dhuri (31) does not say that such a pringiple 

(28) 27 M. 26. | 

(27) 24 Ind. Cas. 127; (1914) M. W. N. 618. 

(28) 26 Ind. Cas, 883; 59 M. 80; 27 M. L. J. 634; 
(19:4, M. W. N. 9.2. , 

(29) (1828) 4 Russ 298; 38 E. R. 817; 28 R. R. 101, 

(80) (1809 2 Ch, 440; 73 L. J, Ch. 674; 10L L. T. 
202; 25 T. L. R, 714. 

(81) 13 Ind. Cas. 331;39 0. 232; 21 M. L. J. 1156; 16 
CO. W. N. 74; (1919) M, W. N. 22; 9 A. L.J. 33; 15 
C. L. y 69; 14 Bom. L. Re & 391 A. 1; 11 M, L. T.8 
(P.O). 
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is of universal application, If in this 
suit, the only prayer was that the defend- 
‘ant should be compelled to accept the 
balance of the loan, I would have agreed 
that the’ suit should be dismissed. The 
principle of the English desisions followed 
in this country is that no person should 
. compel another to accept a loan as he could 


very well advance it to another, and it 
would be unjust to compel the would-be 
borrower to accept it ashe sould in open 


market procure the loan easily. Batin the 
present case, the object of the snié is not 
to compel the defendant to accept the loan. 
The aim is to obtain the security for the 
money: already advanced and that security 
having been promised by the document, 
the defendant is bound to fulfil it. There 
is a decision of the Allahabad High Court 
in Mayaram v. Prag Dat (82) in which 
Mahmood, J., expresses a doubt whether, 
even when the whole of the money agreed 
upon has been paid, the plaintiff will be 
entitled to sue for specific performance. 
The learned Judge is apparently of opinion 
that money compensation would meet the 
erda of justice in such oases. I am afraid 
that the learned Judge has not adverted 
to the fact that the securing of a security 
. by a lender is far more important to him 
than the obtaining of a decree for money 
. against the borrower. This view of 
Mahmood, J., is opposed to two decisions 
‘of very eminent Judges in England- in 
Ashton v. Corrigan (10) and Hermann v. 
Hodges (11), In ‘21, Halsbury 75 tho 
law is thus summarised: “In equity,- a 
mortgage is created by a sontract to 
execute, when required, a legal mortgage, 
or by a contract that certain property shall 
stand as aseourity fora certain sum.” In 
Fry on Specific Performance, the same 
principle is enunciated. In section 54 
the law is thus stated: “The Court will 
. specifically enforce a contract to execute a 
- mortgage, and that even with an immediate 
power of sale, where the money has been 
actually advanced either before or at the 
time of the contract.” I fail to see why 
these principles should not be followed 
in this country. ‘Therefore I am of 
-~ opinion that the suit as brought was rightly 
instituted. | f ` 
(32) 5 A. 44; A, W. N. (1882) 154; 3 Ind. Deo, 
(x.s) 31, | 


As regards the proper remedy to be given, 
there is room for considerable divergence 
of opinion. The Subordinate Judge has 


-desreed specific performance of the entire 
_oontract on payment of the balance due, 


It was argued by Mr. Krishnuswami Aiyar 
that this provision in the decree indirectly 
compels the defendant to accept the balance 
of the logs, Speaking for myself, I do not 
think that this objection’ is well-founded, 
What the House of Lords has laid down 
in the case already referred to is that a 
party plaintiff is not entitled to claim 
specific performance of a contract to lend 
or to borrow. If he somes into Court with 
such a specifics prayer and if there is 
nothing more in the plaint, the suit will 
be rightly dismissed. But where the prayer 
is strictly. within the rights of the plaint- 
iff, if is competent to. the Court, to annex 
conditions in the decree calaulated to 
render justice between the parties. The 
domain of, the rights of the parties is then 
passed and that of the function of the Court 
comes into play. The Court, in the 
plenary powers it possesses of exercising 
discretion or of imposing suitable sondi- 
tions in the interests of justice, being seized 
of the subject-matter of the suit, can pro- 
ceed to annex or disannex conditions suo 
moto, in order that complete justice may 
be rendered. I do not think that the prin- 
ciple that there cannot be a suit for specific 
performance either to borrow or to lend bas 
apy application to the exercise of the 
Court’s powers as above indicated: In my 
opinion, therefore, the view taken by the 
Subordinate Judge that specific performance 
should be decreed on payment of the 
balınoe was well within his jurisdiction, 
There is authority for enforsing the coon- 
tract inits entirety even though the full 
amotint has not been paid. Mr. Muthukrishna 
Aiyar quoted Bass v, Olively (13), 
wherein Sir Jolin Leach, the Master 
of the Rolls, desreed specific performance 
of a contract to mortgage even though 
the full amount had not been paid. This 
vase is no doubt open to the sonstrustion 
prt upon it by Mr. Krishnaswami Aiyar 
that the decree was by consent, But if 
the decree conld not be passed, the Master 
of the Rolls would not have acted on the con- 
sent, therefore, the procedure adopted must 
be taken to have been legal, I fail to see 
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why Courts should not do- what the parties 
can agree toand impose a condition for 
the payment of the balance before specific 
performance is decreed... There is also a 
citation in 21 Halsbury at page 75 under note 
(b) of an Irish case of Hunter v. Langford (12), 
in which specific performance was ordered of 
an agreement to grant a mortgage for 
a loan of £30,000 of which £1,000 : 
alone had been already advanced. In my 
opinion, therefore, the decree of the Sub- 
ordinate Judgeis not wrong. 

My learned brother thinks that this is 
a case in which our. dissretion should be 
exertised by decreeing damages, rather 
than decreeing specifo performance. [ 
_ agree with the order proposed by my 
learned brother as to costs, damages and 
indemnity. a 

Decree varted, 


M.GP. |, k 


LOWER BURMA CHIEF COURT. 
Civin MISGELLANEOUS APPEAL No, 96 
` or 1914, © 5 
i . November 30, 1917. 
Present:—Sir Charles Fox, KT, Chief Judge, 
and Mr. Justice Parlett. 
E. S. ABOO— APPELLANT 
; VETSUS : 
E. E. MOOLLA— RESPONDENT. 

Probate and Administration Act (V Gf 1881), s. 90 
—Permission to administrator to sell property when. to 
be granted, 

Permission to sell immoveable property ought 
not to be granted to an, administrator without the 

. fullest enquiry and only when debts and other 
charges on the estate cannot be paid without selling 
the property. 

The fact that an estate can be wound up con- 
veniently by distributing the sale-proceeds among 

. the heirs is no ground for granting permission to 
sell, é = 
Mr, Das, for the Appellant. 
JUDGMENT.—This is an appeal against 
an order refusing permission to an adminis- 
trator to -sell immoveable property of the 
estate whioh he has to administer. He 
asked for such permission for the purpose 
. of winding up the estate as conveniently 
as it can be, in order to distribute the 
proceeds of sale among the persons entitled 


thereto. _ 
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This is not a good ground for giving 
permission under the section. The Act 
does not sontemplate that the family of:a 
deceased whose estate vests in an adminis-, 
trator should be deprived of the right ‘of 
retaining for themselves. the immoveable 
property which, according to the law to 
which they are subject, devolved on them. 
Such an idea would be entirely repugnant 
to the feelings of Hindus, Muhammadans 
and Buddhists, who attach affection and 
reverence to the family house and property, ` 
yet if permission is granted to-an alminis- 
tator to sell immoveable property of the 
estate on the ground put forward, it would 
be in the administrators power to sell 
such house and to turn the family out 
of a property which may have been in the 
possession of their ancestors for centuries, 
Permission should only be granted when 
the money and proceeds of the immoveable 
property left by a deceased are insufficient 
to pay debts and the other necessary 
outgoings payable by the administrator. 
After he has paid these, be oan fulfil his 
functions as administrator : by executing 
conveyances of the immoveable properties 
to the persons—jointly entitled to the 
deseased’s estate. If any of these wishes 
to obtain his share separately itis open to him 
to bring a suit for partition, and soto obtain 
his share under the safeguards afforded by :a 
suit. j 

It is not the function of an administrator 
to aot as.a commissioner of partition or.to 
bring about a partition by “selling property 
in order to divide tbe proceeds. Long 
experience in this Court has shown 
that gross wrongs have been committed 
on females and minors when parmissions 
under the section have heen’ too readily 
granted, and it is to be hoped that lit 
will be the settled practice of the Oourt 
in future not to grant permission without 
the very fullest enquiry into. the necessity 
for selling immoveable praperty'of an estate. 
The appeal is dismissed with costs, two gold 
mohurs, | af. 

Appeal dismissed, 


a 
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MADRAS HIGH COURT. 
Letters Patent ArreaL No. 3 or 1918. 
April 11, 1918. 
Present:—Sir John Wallis, Kr., Chief y 
Justice, Mr. Justice Sadasiva 
Aiyar and Mr. Justice Spencer. 
KOZHIKOT KIZHAKKA KOVILAGATH 
SRIMANA VADAN alas VALIA 
KUNNHUNNI RAJA AVERGAL — 
Drrenpant-——APPALLANT 
versus 
Toe Present ZAMORIN RAJA OF 
CALICUT REPRESENTED BY THE 
ESTATE COLLECTOR—Puatstire 


No. 2—Responpext. 

Malabar Law—Stanom—Alienation by holder of 
office, whether binding on successor—Burden of proof. 

The party who alleges that an alienation by a 
stanee is valid beyond the lifetime of the grantor, 
that is, that itis binding on his successor, ought to 
prove that the alienation was for the benefit of the 
estate, or in other words that it was such as would 
be binding on the members of a joint Hindu family 
i made by a managor of the family other than the 
ather. 


Appeal under clause 15 of the Letters Patent 
against the judgment of Mr. Justice Oldéeld, 
in Appeal Suit No, 18 of 1917, preferred 
against the decree of-the Court of “the 


Temporary Subordinate Judge, Palghat, at - 


Calicut, in Original Suit No. 45 of 1916, 

Mr. C. V. Anantha Krishna Ayyar, for the 
Appellant. 

Mr. A. Sundaram, for the Respondent. 

JUDGMENT.—The party who alleges that 
an alienation by a Stanee is valid beyond the 
lifetime of the grantor, that ie, that it is 
binding on his successor, ought to prove 
that the alienation was forthe benefit of the 
estate, or (to putit in a different way) was 
such as would be binding on the other mem- 
bers of a joint Hindu family if made by a 
manager of the family (who was not also tha 
father of the other members) 

- The defendant in this case did not take 
any steps to discharge the burden of proof 
and’ the disputed alienation was a lease 
for 72 years by an old gentleman almost 
‘on his’ death-bed in favour of a near 
We, therefore, hold that the lower 
Court rightly desided that the alienation was 
not binding on the successor of the grantor, 


. The Letters Patent Appeal must be dismissed 


with costs. - 
Appeal dismissed. 
MOP ` 
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PUNJAB CHIEF COURT. 
CivIL Apprication No. 107 or 1914, 
January 6, 1919. 
Present :—-Mr. Justice Chevis ard Mr, - 
Justice Broadway. 
KANHAIYA LAL—Drrenpant—APPEL- 


s s LANT 
tTersus 
KHAIRATI LAL— PLAINTIPE-—- 
RESPONDENT, 


Arbitration— Duty of arbitrator totake evidence in 
presence of both parties—Private enquiries, effect of— 
Misconduct. 

An arbitrator must come tohis decision on evi- 
dence taken in the presence of both parties or after 
having given both parties an opportunity of being 
present at the enquiry, and the making of private 
enquiries vitiates the award. [p. 304, col. 2.} 

Where, therefore, an arbitrator "made private 
enquiries from some person or persons unknown: 

Held, that the making of private enquiries amount- 
ed to legal misconduct and was sufficient to vitiate 
the award. [p. 204, col. 2.] 

Application by parties under rulel of Sche- 
dule 11, Civil Prosedure Code, for referring 
the whole dispute relating to the share of 
Khairati Lal, plaintiff,in the property left 
by Ram Lal deceased to arbitration. 

The Hon’ble Mr. Muhammad Shafi and 
Lala Moti Sagar, R. S., for the Appellant. 

Mr. Santanam and Lala Balwant Rat, for 


the Respondent, 


JUDGMENT.—One Khairati Lal institut’ 
ed a suit in forma pauperis against 
Kanhaiya Lal and Mani Ram for possession 
by partition of á 1/3rd share in certain 
properties. Kanhaiya Lal was the prinoi- 
pal contesting defendant, Khairati Lal 
- succeeded in getting a decree and Kanhaiya 
Lal preferred an appeal to this Court. 
Before the appeal came up for hearing, 
however, Khairati Lal and Kanhaiya Lal 
filed a joint application through Mr. Ram 


_Kanwar, Pleader, asking for an order of 


reference to arbitration. The arbitrator 
appointed was Babu Har Bakhsh, father- 
in-law of Kanhaiya Lal. This application 
was filed on the 6th July 3914 and was 
sent down for Verification by an order 
of Mr. Justice Scott-Smith on the 8th “July 
1914. . 

After verification a formal order of re- 
ference was passed by a Division Banch 
of this Court on the 15th Ostober 
1914. (See pages 2 and 3 of printed 
book), 

The arbitrator having filed his award, 
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Khairati Lal lodged objections to it, where- 
upon a Division Bensh of this Court by 
an order, dated the 28th March 1917, sent 
the case to the District Judge at Delhi 
directing him to hold the necessary enquiry 
into the objections, taking such evidence 
as mightbe produced by the parties and 
to submit the same to this Court with 
his own opinion (page 89 printed book). 
The District Judge, having complied with 
this order, has submitted the ease to this 
Court with his opinion whish is to be 
found at pages 98, 99 and 100 of the 
printed book. He has | held that Khairati 
Lals objections were “ frivolous” and did 
not rest on any solid foundation. ” These 
objections are, printed at pages £0 and 8k 
of the printed hook and we have heard 
Mr. Santanam in support of them while 
Mr, Moti Sagar bas addressed us on behalf 
of Kanhaiya Lal. 

The first point argued at the Bar re- 
lated to paragraphs 3 and 4 cfthe objec- 
tions, in ‘which exception was taken to the 
order of reference by this Court on the 15th 
-October 1914. 

It was alleged that on that date Lala 
Balwant Rai had appeared on behalf of 
Khairati Lal and had objected to the 
order of reference being made but that 
be was “not heard and his appearance 
ignored, 

It appears, however, that Lala Balwant 
Rai bad no power-of-attorney authorising 
him to act and our attention has not been 
drawn to any powers-of-attorney that can 
be regarded as a sufficient authorisation for 
-his appearance. In these circumstances we 
must hold that there is no force in this 
objection. Similarly there is not sufficient 
proof to support the allegations made in 
paragraph 1 (a) of the objections, which we 
also overrule, 

It is not necessary ‘to deal with the Tre: 
maining objections in detail, as we think 

““the award must be set aside for the reasons 
given in paragraphs 2 (d) and 2 (9)- of the 
objestions. 

Jt is alleged that the arbitrator was 

“guilty of legal misconduct inasmuch as he 
made certain private enquiries behind the 
back of Khairati Lal from Sultan Singh 
and others. 

As to the enquiries from Sultan Singh 
it igalleged by Kanhaiya Lal that these 
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were made to the knowledge and at the 
instance of Khairati Lal, Whether or not 
this was the case, there seems no doubt 
that the arbitrator made’ enquiries from 
some person or persons unknown. This is 


‘clear from the award at page 17 of the 


printed book. 

In his statement, however, the arbitra- 
tor states (page 95, line 30): “I did not 
make any more enquiries in the case with 
the exception of enquiries from Sultan 
Singh | and consulting the ‘records of the 
oage. 

ane statement is clearly untrue as is 
evidenced by his own award, and this 
being so we are unable to accept his state- 


ment on other points as to what 
Khairati Lal admitted or „Stated to 
him, 


It is beyond dispute that an arbitrator 
must come to his decision on evidence 
taken before both’ parties or after having 
given both parties an opportunity of being 
present atthe enquiry, and .the making of 
private enquiries vitiated the award [see 
Ganes Narain Singh v. Malida Koer (1) and 
Daya Kishen v, Dharam Das (2)], 

lt is impossible to say how far the 
arbitrator was influenced by the private 
enquiries made by him, nor do we know 
what these enquiries were. In our opinion 
the arbitrator's action in making private 
enquiries ‘amounts to legal misconduct 
sufficient to vitiate the award. 

His denial as to those enquiries also 
renders it difficult to accept his allegation 
as to what Khairati Lal said to him, He 
has kept no note or record of these state- 
ments and admissions and we are unable 
to place reliance. on his oral statement. 

‘In these circumstances we must accept 


the objections and we set aside the 
award accordingly. The appeal must 
now be heard in dite course. Costs of 


these proceedings will follow the event. 


Award set aside. .- 


(1) 10 Ind. Cas. 450; > 


0. L, J. 899. 
(2) 4 A.L. J. 159; A. W. N. ( 


1907) 75. 


y 


Vol. XLIX] 
SMITH v, MA PWA SHIN, p 


LOWER BURMA CHIEF COURT. 
Civin Recorar No. . 283 or 1917. 
December 19, 1917. ` 
Present: —Mr. Justico Maung Kin. 
T, P. SMITH— PETITIONER 
versus 
MA PWASHIN alias Mrs. SMLITH— 


RESPONDENT. , 
Divorce Act (IV of 1869), s. 14—HEvidence of adultery 


„mCon fession by respondent —Uollusion, 


An uncorroborated confession of adultery by a _ 
respondent in matrimonial proceedings may be ` 
acoepted as evidence against the party making it, 
and may be acted upon, if the Court is satisfied that 
the confession is true and that there is no collusion 
between the parties. [p. 306; col 2.] 

Robinson v, Robimon & Lune, (1859) 27 L. T. 
Mat, 91: L Sw. & Tr. 362; 5 Jur. (N. 8.) 392 and Arnold 
v. Arnold, 13 Ind.’Cas, 491; 33 O. 907, followed. 

Mr, Villa, for the Petitioner, 

JUDGMENT. —In this case the petitioner 
asked for a dissolution of his marriage with 
the respondent’ on the ground of her 
adultery. The parties were married at the 
Mothodist E piscopal. Church, Rangoon, on 
the 25th June 1912; thereafter they lived 
and cohabited at Akyab: from Akyab they 


went fo Tayoy. They were not happy ab. 


Tavoy, and separated from each other by 
a deed’ of separation Exhibit B. The 
petitioner says that his reason for the separa- 
tion was that he suspected the respondent 
of having been unfaithful to him,. but there 
is nothing said about that in the deed, 
the reason therein stated being 
was not possible for them to live together. 
The deed is~dated the 20th May 1915. 
In November 1915, the petitioner was 
transferred to Rangoon and he says that 
on his arrival ab the wharf respondent 
met him and told him thatshe had engage 
ed a flat for both of them and asked 
whether he would live with her there, 
He refused at first, but later agreed to live 
with her in the same house provided they 
had no marital relations. * z In 
May or June 1916 petitioner says that 
as his wife complained of rheumatic pains 
he called in Dr. Goudie totreat her. Dr. 
Goudie cams, examined her and asked him 
if hia wife was pregnant. He said he 
did not know. Dr, Gondie then examined 
her again, and as a result pronounced that 
she was five months advanced in pregnancy. 
This statement was made in English, and 
addrassed: to the patitioner, ani the pəti- 
tioner says: that the respondent knew sat- 
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cient English to understand what Dr. Gondie 
said. The petitioner” goes on to say that 
in the presence of the respondent he told 
thé dostor that he was not the father of 
the obild, as he had not cohabited with 
her for over eighteen months, and that 
she must have heard all this, but made 
no objection, and only looked frightened. | 
Dr. Gondie corroborated thie. About two 
months later respondent was sent to the 
Dufferin Hospital where she was’ delivered 
of a Sanghter. The petitioner did not turn 
his wife out immediately on the didcovery 
of her pregnancy, because she was very 
ill and ‘absolutely bedridden. Dr.: Goudie 
says it would not have been humane to 
turn her ont “then. Petitioner saysit was 
becauss the woman was in such a helpless 
state that ha allowed her to stay on in 
his house. He swears that he had not 
any sexual intercourse with her from the 
time of their separation, and that the 
child born at the Dufferin Hospital could 
not be his. He has. made enquiries as to 
who the guilty man was but though he 
had his suspicions, he could not bring the 
offence home to the suspect. He had been 
an Excise Officer since the marriage, and 
for some time after the birth of the child 
he is now an officer in the Indian Army 


Reserve. Asan Excise Officer he was con. 
stantly out on duty, day and night, and 
if the woman was so minded, she had 


plenty’ of opportunity of committing adul- 
tery. I thought ib was curious that a 
man should consent to live with his wife 
under the same roof, after they had sepa- 
rated; with tbe condition that they were 
to have no marital connection. I, therefore, 
asked him why he consented to live as 
he-says he did. He replied that he had 
an illegitimate ; daughter by her before the 
marriage. The girl was about seven yeara 
of age, and as he was fond of the ohild 
he desided to live with his wife under tha . 
same roof, 

If ‘the petitioner could prove nothing “ 
more, I think there would be some diff- 
culty in his ` getting a deeree in spite of 
the fact that to Dr.” Gondie he said. that 
he did not know of the pregnancy, and 
might have appeared sincere inhis asser- 
tion. Bat we have mush more. On the 
6th of September 1917 petitioner received 
a latter, Exhibit D, through the post. The 


oa 


. Burmese, and Mr. 
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post mark on the cover is dated Rangoon 
the 5th September 1917. He says the 
letter was feceived at the Royal Hotel 
where he was \living in the presenge of 
Mr. A. S. Gale, an Excise Inspector, who 
was a friend of his. On the oover being 
opened it was found to contain a letter in 
Gale being somewhat 
of a Burmese scholar read it for the peti- 
tioner, It turned ont to be a letter from 
the respondent, in the course of which she 
said that she had wronged him and com- 


mitted adultery more than once and asked: 


to be forgiven. She referred to an episode 
which she called “the | last of getting a 
child by another man” and says that she 
had repented after that event. * * * 
Upon this the petitioner instructed Mr. 
Villa to write to the respondent and Ex- 
hibit G was the result. In it what had 
happened was recounted,and the petitioner 
refused to live with her again and 
threatened to take legal proceedings 
against her, She instructed Mr. Jordan to 
reply to ‘Exhibit G, and Mr. Jordan 
wrote Exhibit H to Mr. Ville. In that 
letter it was stated that in view of the 
admission made by the respondent in her 
letter it was not possible to deny the 
allegations made by the petitioner against 
her. The Advccate asked that some provi- 
sion might be made for her maintenance, 
and threatened ‘to put him into the Crimi- 
nal Oourts for maintenance. On the 14th 
September, Mr. Villa replied ‘by’ letter“ 
Exhibit J refusing to make any provision 
for the respondent and informing her that 
divorce proceedings would be taken against 
her. Mr. Gale coftroborates petitioner as to 
the receipt of a letterin Burmese at the 
Royal Hotel, and his reading it to the 
petitioner, and identifies Exhibit D as being 
that letter. He also says he wasa friend 
of the souple and was on visiting terms 


> with them, and that after the birth of the 


child at the Dufferin Hospital the respond- 
ent came to him and asked him to tell 


“her husband to take her bask. He says 


she then confessed thetshe had committed_ 


“a wrong as regards the child born at 
the hospital.” 
to doubt the veracity of the petitioner, His 
evidence taken in conjunction with that 
of Dr. Goudie shows that he was sincere 
in his asseverations as to his not being 
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the father of the child, and as to his having 
been away from his wife for about eighteen 
months. | see no reason to believe that. 
there is any collusion between him and his 
wife. - Reading her letter carefully I think 
there is no doubt of the genuineness and 
sincerity of her admissions, Further she 
had her admissions subsequently confirmed 
through her Advocate Mr. Jordan. 

There is a stream of cases, viz, Robinscn 
v. Robinson §& Lane (1), Getty v. Getty (2), 
Weinberg v. Weinberg (3), Collins v. Collins 
(4) and Arnold v. Arnold (5), all of 
‘which are authorities showing that- the 
confession of the alleged guilty party may 
be acted upon withont any corroborative 
evidence, if the Conrt is satisfied as to its 
truth, i 

Under the circumstances of the case as 
stated above, I think there is no escape 
from the conclusion that the shild born 
at the Dufferin Hospital was the result 
of an adulterous intercourse. I would, there- 
fcre, pass a desree nist for the dissolution of 
the marriage. 

4 Order accordingly. 


(1) (1858) 27 L. J. Mat. 91; 1 Sw. & Tr. 862; 6 Jur. 
N. 8.) 892. 

(2) (1907) P. 884; 76 L. J. P. 168. 

(3) (1910) 27 T. L. RO. 

Ma (1917) 33 T. L, Rs 123; 115 L._T. 936; 61 8, J. 


1e) 13 Ind. Cas. 491; 38 C. 907. 





ALLAHABAD HIGH COURT. 
Fast Civin Aperau No. 71 or 1916, 
August 2, 1918. 
Present: —Mr, Justice Piggott and 
Mr. Justice Walsh, h 
RAGHUNANDAN/ AHIR AND orarrs— 
PLAINTIFES-—— APPELLANTS í 
versus 
SHEO NANDAN AHIR — Derenpanr 
— RESPONDENT, 

U. P. Tea Revenue Act (III of 1901), s. 233 (k), 
scope of—Jurisdiction of Civil and Revenue Courts 
—Partition by Revenue Court—Fraud—Declaration, 
suit for, in. Civil Court, maintainability of— Hindu Law, 
—Joint family~-Manager taking advantage of position 
as against minor members—Minors, remedies of. 

Where the managing member of a joint Hindw 
family practised a fraud upon the infant members 
ofthe family and obtained a favourable partition | 


ane wat 
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of the joint family (properties through the Revenue 
Courts: ` 2 x 

. Held, that a snit by the minors in the Civil Court 
for a declaration that the properties were still joint 
-was nob barred by section 283 (b) of the United 
Provinces Land Revenue Act, {p. 809, col. 1.) 

Per Walsh, J.—Onee it is established that, whether 
by his own fraud or by neglect amounting tò reck- 
lessness or wilfulness on the part ofthe guardian, 

he managing member of a@joint Hindu family has 


: robbed the infant members of the family, no question 


of procedure or technical refinement can be allowed 
to stand in the way of the Civil Court, before which 
the matter is brought, compelling him to disgorge 
the proceeds of his robbery, [p. 310, cols. 1 & 2. 


Firet. appeal from a decree of the Sub- 
ordinate Judge, Azamgarh, dated the 7th 
- December 1915, 3 ; 

Mr. S. A. Haidar and Dr, S. M. Sulaiman, 
for the Appellants, i 

Mr. Iqbal Ahmad, for the Respondent, 


; JUDGMENT. ` : ` 

Warsa, J.—In my opinion no question of 
law arises in this suit, 
by two youths who were at the vommence- 
ment of the suit minors, namely, Raghu- 
nandan Ahir and Jagnandan Ahir, against 


` their half brother Sheo Nandan, the son 
for a. 


of a former wife of their father, 
declaration that the proparty mentioned in 
the schedule of the plaint was joint with 
the family property, and further alleging, 
though it isdiffioult to say that this was a 
definite-form of relief, that certain proceedings 
with reference to the partition of the sharas 
in such property brought in the Revenue 
Court were improperly ‘brought by the defend- 
ant. The property sonsists of two catego- 
ries: — (A) property admittedly ancestral, (B) 
property comprised in certain purchases made 
between the years 1902 and 1907. It is of 
course with reference to the property in list 
B that the controversy arises, At the time 
whey all these purchases were made both 
the plaintiffs were under age and it, there- 


fore, may be safely assumed that they knew, 


nothing about the circumstances. At the 
time of the earliest purchase one of them 
was not born. The properties were bought 
by the defendant to some extent in hisown 
name, and to’some extent in his own name 
and that of one or other of the plaintiffs, 
Tt Was necessary for ua at the first hear- 
ing of the appeal to remita oertain issue 
of fact, the most important issue of fact 


.upon the merits in the owe for dəsision 


by the first Court, Unfortunately aa too fro- 


. 
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quently happens when technical issues ara 
raised in azsuit, the Court below overlook- 
ed what was really the fundamental ques- 
tion of fact in the case. It hasnow been 
found as a fact that at the time when 
these purchases were made the family.was 
joint andthe defendant was the managing 
member theraof. That decision is’ obviously 
right. Apart. from the direst evidence 
upon the point, all the ciroumstances pointed 
in that direction and it would indeed be 
suffisient to ask why if this man had 
separated from his brothers and was buying 
the property with his own separately acquired 
funds, he should drag in his brothers’ names 

‘at all. Of course in the aase of dealings 
by members of a joint Hindu family, it 
is not unusua) and not improper that 
property should be purchased and held in 
the names of one or other of the 
members of the family, but it must ba 
obvious- to any one of common sense that 
that practice holds out considerable tempe 
tations to persons who are not above taking 
adyantage of the position of junior members 
of the family. Judging from the aases 
which come up in appeal before this Court, 
it happens much too frequently that where 
there are infant defenceless members of 
the family, the managing member takes 
advantage of that circumstance to commit 
the mean and contemptible act of defrauding 
his infant brothers in order to enrich him- 
self, and where a charge of that sort is 
made in a suit as, it was undoubtedly made 
in this suit, itis the duty of the trial Court 
to ascertain the real fasts and the-merits 
of the allegation. In this case it is now 
established beyond controversy that at the 
time of the proseedings in the Revenue 
Court, Sheonandan knew perfectly well that 
+bhis was joint property in which his 
infant brothers were interested equally with 
himself, 

- Sometime in 1913, the date is not presisely 
ascertained nor is if material, Sheonandan 
bethought himself of applying to the Revenue 
Court for a partition of the Mahal in which 
these properties were situated. The only 

_ other persons interested ofcourse were these 
two boys, who at that time were aged about 
13 and 11. It is not very important bat 
it does appear that no formal guardian 
is, asa matter of procedure, nesassary to the 
proceedings in the Revenue Court, at any 


Hi 
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rate no forma] appointment was made and 
no enquiry of any sort or kind as to the 
fitness or otherwise of any person to look 
after the interests of these two brothers 
took place. The natural guardian was the 
mother, the second wife, an apparently igno- 
rant, certainly illiterate, Ahir of forty years 
of age and judging. from the observations 
of ‘the trial Court of somewhat doubtfal 
integrity. Tt is difficult of “sourse, if not 
impossible, to say what passed: through the 
mind of Sheonandan.’ It is unlikely in my 
view that he is possessed of sufficient 
intelligence. to foresee the ‘consequences 
which actually oecurred of the scheme 
which he undoubtedly embarked upon. The 
probability is that it was suggested to him 
by somebody to put in an application in 
the Revenue Court for partition fortified 
with the title deeds recording olearly and 
distinctly the shares in which the property 
was supposed to be owned, ard to suggest 
to the ignorant old mother that be, the 
managing member of the family, was well 
able to look after the necessary proceedings 
in the partition Court and that although 
it-was necessary for her to act as guardian 
for these children, the less she interfered in 
the matter the better it would be for herself 
and everybody else, and it that way to lull 
her into a sense of security so that in fact 
there should te no real opposition in 
the ‘partition proceedings. Whether that 
is the intention with which Sheonandan 
started out upon this enterprise, as I have 
said, it is impossible to say with confidence. 
From the point of view of moral integrity 
there is no difference between a scheme of 
that sort started in the hope that there 
would-be no opposition from an ignorant 
person who knows nothing about 
the proceedings, and a scheme in which 
the opposition was by anticipation 
rendered ineffective, What happened is 
remarkable in its significance and convinces 
me that Sheonandan had more to do 
with the proceedings in the Revenue Court 
on behalf of the infants than appears 
by any evidence in the case Whether 
the notice issued under the Land Revenue Act 
gave information to this ignorant old 
woman in such a way as to draw her 
attention to the necessity of her taking 
any active steps by way of objection to 
defend the interests of the infants does not 
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doubt everything was 
and notice 


appear, but no 
legally and properly done 


issued under the proper section so as to | 


call upon any person asserting his title 


to come in and make good his case. 
Within the. time limited by the Act 
nothing was done. Late in 1913, the 


document is not before us, 
was put in which was really out of time. 
On the llth of July 1914 an objection 
was pnt in hefore the Collgstor asserting 
substantially the infants’ case. The clear 
and forcible language in which that 
objection was framed satisfies me that it 
was- drawn up by a skilled person who 
had been instructed more or less as to 
the true facts. The contrast which im- 
presses me is betwaen the total absence 
of anything of the kind during the 
period when objection could lawfully be 
made and the expert objection which 
was ultimately filed when it was too late. 
That objection was dismissed by” the 
Assistant Collector three days afterwards 
as being out of time. An appeal was 
then launched to the Commissioner who 
felt himself compelled to dismiss it, 
pointing out that although the. grounds 
of appeal gave excellent reasons why the 
objection ought to be heard, it gave no 
reasons as to why it was’ not presented 
in proper time. The 
Sheonandan got what he wanted. His 
plan succeeded and he was from that 
date possessed of a decision apportioning 
this Mahal in his favour, awarding, if 
the term is a proper one, to him pro- 
perty which he knew perfestly well 
belonged to‘ his infant half brothers. 
Had that unfortunate result been arrived 
at by honest and proper proceedings in 
which no fraud had been practised either 
upon the opponent or “upon the Court, 
and the objectors had been persons sui 
juris to whom proper notice had been 
issued and who were themselves to blame 
if they did not appear to support- their 
objection, in our view, although upon 
the view we take of the facts it is not 
necessary to decide that point, the order 
of the Revenue Court would have been 
a fatal objection to this ~suit. A good 
deal of discussion has taken place abont 


an objestion- 


4 


result was that ` 


the various authorities upon this point, , 


but we think that for the time being 


- 
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it must be takem that the decision in 
Bijai Misir v. Kali Prasad Misir (1), 
adopting the view of the Full Bench oase 
of Muhammad Sadiq v. Laute Ram (2), 
muat bea acaepted by this and other 
Courts as finally ‘laying down the ruling 
upon the interpretation of this sub-sestion, 
‘namely, 233 (k), but questions of limita- 
tion, res judicata, etc,, can have no force 
where fraud isestablished. A litigant san- 
not be allowed to set up his own frand. 
As a matter of form if may be open 
+o question what is the better or correct 
method of questioning proceedings obtained 
in the’ way these proceedings in the 
Revenue Court were obtained in an 
ordinary snit. in the Civil Court. It may 
be open to do it by review, although 
the question- would at once. arise whe- 
ther a Revenue Court was able to review 
“its own proceedings on these groands. 
It may be done by a suit to set aside 
or possibly, as in England, it may be 
done by a suit for possession or for a 


declaration of title, waiting until the 
defendant sets up the order in his 
favour and then showing by rejoinder 


that-that order was of no legal value. 
In this case, as I have said, the plaint 
was for a declaration of title and by an 
addition made by a subsequent -amendment 
claimed a. declaration that the proceed- 
ings in the partition case were fraudulent. 
We do rot think that we can make a 
declaration in‘ that form, but 
that is a matter of detail. The learned 
Judge who tried the case in the first 
iustance definitely held that nothing bad 
been suggested to lead him to think that 
the defendant had practised any fraud 
in tbe- partition proceedings. He did 
not know of course what we know now 
that the whole of these purchases had 
been made ont of joint family funds, 
but we think in any case he took too. 
narrow a view. I propose shortly, as we 
are differing from him, to examine the 
evidence in this suit es throwing light 
- upon these partition proceedings. It is 
remarkably meagre. A person named 
Zaitun, whose daughter was then married 
to Raghunandan; was called and said that 


a a Ind. Cas. 912; 89 A. 469; 15 A. L.J. 496 
GF. B.). 
(2) 23 A. 291; A. W. N. (1801) 86 (F. B.). 


INDIAN OASES. 


after all. 


309 
he was the general attorney for the 
‘mother, but he swore that he took no 


in the partition proceedings exoept 
in 1915, when it was of course’ too 
late to make an application for stay, 
whioh was struck off. The mother who 
“was called professed entire ignorance of the 
partition case. Possibly she was putting 
her evidence too high but her oross-ex- 
amination is significant. Not a single 
relevant question was put to her. She 
was never asked with regard to the 
notice iesued in the partition proceedings 
Sor how mush she understood what part 
she took as guardian, whether she looked 
after the case in person or whether she 
employed any professional gentleman to 
advise and assist her. „No question of 
any sort was put to her. That is the 
sum and substance of the direst evidence 
on behalf of the plaintiffs, The defend- 
ant came into the box and he endeayour- 
ed, to support his case ‘by making out 
an‘alleged separation, That, as we have 
said, bas been proved to be false. He 
said that the musammat looked after the 
: objections, whatever that means, and that 
she looked after the appeal, whatever that 
means, and that she-was present in Court, Of 
course it is absurd tosuppose for a single 
„moment that he expected anybody to believe 
that this illiterate woman cf forty could 
possibly look after objections and the 
appeal in any real sense or know what she 
had to do in preparing the necessary 
papers. He also said that one Ghulam 
Mohammad looked after the case, what- 
ever that means. So that when any 
spesifis allegation in evidence was made 
as to the actual part that anybody 
took; there was a sort of feeble and 
` vague allegation that between them Zaitun, 
the musammat herself, and this Ghulam 
Mohammad looked after the case for -the 
infants. Now what the defendant had 
undertaken to prove was something very 
different. In his written statement he said 
that the plaintiffs under the guardianship of 
their mother and lawful guardian frequently 
took objections regarding the amount of 
shares and other matters and were un- 
suceessful after fighting up tothe Appel- 
late Court. There is not a word of trath . 
in that allegation. There was no fight, 
The proceedings were in substance ex parte, 


part 


kh) 
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The order was obtained; in the absence of 
apybody representing the infants, by a 
false. and fraudulent representation made 
by this man that ‘the deeds whioh he had 
taken in his -own name and inthe names 
of his brothers represented the true 
interests of the: parties. An ex parte 
proceeding where owing to défaulé or for 
unforeseen accident either party is absent, 
is a proceeding which is known to the law 
as uberrima fides that ia to say, the law 
rightly lays the duty upon a person 
making a statement to a Court in the 
absence of the other side to ba partioular-” 
ly careful notto mislead it. It is obvious 
that this must be so. It would be a 
shocking thing, merely because an sbsent 
party did not consider it worthwhile to 
dispute the real facts, that an order 
obtained upon false fasts in His absence 
should be held to be binding upon him. 
There is no analogy between a oase such 
as this and that which was cited to . us 
on behalf of the respondent, where it was 
held that when once a suit has been fought 
and determined by parties sut juris affecting 
their rights imthe ordinary way by oon- 
flict of evidence, a fresh suit cannot be 
brought in order to devide that the prior 
suit was wrongly decided upon false evi- 
dence; because the question whether the 
evidence is false or true is the question 
which, has to be determined and has been 
set at rest for ever in the prior suit. 
That cannot be predicated of a statement 
made ex parte for the purpose of obtaining 
an order of the Court. 

In the course of the ‘judgment of the 
Court below it appears ‘that Zaitun -and 
the musammat made an unfavourable im- 
pression upon the learned Judge: It may_ 
be that they are untrustworthy persons, 
We do not see how in the circumstances 
of this case that can help the defendant.~ 
- He:knew the truth better than anybody 
and where a person initiates a proceeding 
for the purpose of perpetrating a fraud 
upon persons who were unable to look after 
_themselves, it does not, to my mind at 
any rate, assist him to bs able to show 
‘that these persons would haye been pro- 
perly looked after if the person whose duty 
was to do it had been more honest than 
he was. Once it is established that whether 
by his own fraud or by neglect amounting to 
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recklessness or wilfalness on the part óf 
the guardiar the managing member of a 
“joint Hindu family. has robbed the infant 
members of the family, no question of 
procedure or technical refinement can be 
allowed’ to stand in the way of the Civil 
Court, before which the matter is brought, 
compelling him to disgorge the proceeds 
of his roberry. This sig really the state- 
ment of the defendant’s conduct. As I 
have already said, I think the suit:is main- 
tainable and that the plaintiffs are entitled 
to a declaration that this property in list 
B is joint family property, that they are 
entitled jointly to 2/3rd, the defendant, being 
entitled to the other 1/3rd, and that upon 
the facts found, the proceedings in the 
Revenue Court which terminated in August 


_ 1914 do not invalidate the plaintiffs’ title. 


The appeal must be allowed with costs. 
here and in the Court below, including fees 
on the higher seale. ` 

Priecort, J.—I doncur in the proposed order 
and in the reasons given for' the same, The : 
snit as brought was one for establishment of 
the proprietary title threatened by a course 
of fraudulent conduat onthe part of the 
defendant. I do not think that-cognizance 
of the same by a Civil Court was barred 
merely because one step in the course of ths 
fraud in question, as alleged in the plaint, , 
was the presentation of a certain application 
for partition in the Court of an Assistant 
Collestor. The distinguishing features of 
this case as compared with other reported 
cases are the minority of the plaintiffs 
during the period covered by the origin 
of their cause of action, and the sireum- 
stances under which the defendant obtained 
the order of the Assistant Collector refusing 
to adjudicate upon the objection filed on 
behalf of the present plaintiffs. I see no 
reason to dissent from the conclusion 
arrived at by my learned -brother. There, 


“was some question in the Oourt below aa: 


to the sffest of section 42 of the Specific 
Relief Act on the ,suit; but as the 
case stands I think the finding, that the 
plaintiffs were on the dato of the presenta- 
tidn of their plaint in constructive p posses- 
sion of the shares claimed by them, is 
warranted by the evidence. They were 
certainly in such possession so “long” as 
they remained in law menibers of a joint 
undivided Hindu family with their half 
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brother Sheonandan, of whioh the said 
Sheonandan was the manager. If it was 
an essential part of the defendant’s case 
that he had ousted them from possession, 
it lay upon him to satisfy the Court when 
and how he did’ so. His own plea was 
that he had separated from his father 
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` before the birth of sither of these plaintiffs . 


and that the property really in controversy, 
namely, the property spesified in list B 
appended to the plaint, had been acquired 
in the first instance, and had always been 
` possessed by the parties respectively, in 
accordance with the shares shown in the 
revenue papers. 
to be false andthe evidence on the point 
is conclusive against Shsonandan. I see 
no reason why it shonld not be held that 
the possession which the plaintiffs nndoubt- 
edly enjoyed up to within a year or two 
‘of the 
. presumed, in the absense of a finding to 
‘the contrary, to have continued up, to the 


date of the institution of the same. On 
“ this finding a decree for a declaration 
in the terms suggested seems the 


proper relief ka give to the plaintiffs. 
i Appeal decreed.. 


PUNJAB OHIEF COURT, 
Give Revision Pettrion No. 178 o 1917. 
January 8, 1919. 
y Present :—Mr, Justice Wilberforoe. 
AMAR ALI—Pratnrirr— PETITIONER 
versus 
HASHAM ALI—Derenpant—Respon dent. 


Revision—Erroneous decision—Substantial justice— 
Interference by Chief Court—Jurisdiction. © 

Where substantial justice has been done, the 
Chief Court will not interfere in revision in spite of 
an erroneous decision by the lower Courts. 

Hakim v. Ralya, 125 P. R. 1907, Ghasitd v. Sultan, 
11,Ind. Cas. 445; 93 P. R. 1911; 228 P. L, R. 1911; 151 
P. ‘W. R. 1911, followed, 


Petition, under section 44 ot Ast UII 
of 1914, for revision of the decree of the 
Senior Subordinate Judge, lst Class, Ambala, 
dated the 25th January 1917, reversing that 
of the Munsif, 2nd ` Class, Jagadhri, dated 
fhe 215t October 1916, decreeing the olaim. 


|| 


This plea has been found | 


institution of the suit must be’ 


office of the Superintendent 
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Mr. Shah Nawaz, for the Petitioner, 

Dr. Shuja-ud-Din, for the. Hon’ble Mr. 
Fazl.i- Hussain, for the Respondent. 

JUDGMENT.—This judgment is in 
continuation of my order dated 8th July 1918. 
The Controller of Printing and Stationery 
has now been examined and cross-examined 
by interrogatories and has given his opinion 
in full that the promissory note upon 
which plaintiff relied and which he stated 
to have been executed on Ist June 1912 
had not been manufactured until after 
that date. Counsel for the applicant, 
however, still relies upon Gunga Ram vy, 
Emperor (1). In this case it was held 
that a conviction resting principally upon 
the evidence of the store-keeper in the 
of Stamps, 


+ Caloutta, could not be apheld on the 


È 


“of erroneous 


| the application with costs, 


ground that such evidence was inadmissible 
‘against the accused, on the ground that 
the evidence was based upon publio records 
in possession of the witness which could 
only be proved by production of tke 
papers themselves or by certified copies. 
It was further held that the evidende was 
inconclusive and inherently weak as the 
witness. had not been subjected to srogs- 
examination. 

The ‘second objection has been removed 
as the witness was actually cross-examined, 
The first objection, however, remains, 
namely, ‘that the evidence of the Controller 
is totally inadmissible. Counsel, however, 
for the respondent urges ‘that on revision 


- this Court should not interfere, especially 
- as there is every indication that the judg- 


ment of the” lower Court is just and 
correét, Counsel refers to Hakim v. 
Ralyz (2) and: Ghasita v. Sultan (3) 


as instances where this Court has refused 
to exercise its revisional powers in spite 
decisions by lower Oourts 
where substantial justice has resulted. I have 
no doubt that the decision of the lower 
Appellate Court is correct, as there are many 
other strong indications to which I need 
not now make reference that the promissory 
note was not executed on the date alleged. 

I, therefore, refuse to interfere and reject 


Application rejected. 
(1) 6 P. R. 1903 Cr; 66 P. L. R. 1903. 
(2) 125 P. R. 1907. 
(9) 11 Ind. Oas. 445; 93 P. R. 1911; 
1911; 151 P. W. R. 1911. 


228 P.L. R, 


. mortgage 


oe 


_ Present:—-Mr. Justice Seshagiri 


, District Judge. 
the 2nd defendant, as the karnavan of his — 


312 
GOVINDA MENON v. KUPPAN NaMsUDBIPAD. 


MADRAS HIGH COURT. 
Secono Civin AppeaL No. 1248 or 1916, 
November 6, 1917. 
Aiyar and 
Mr, Justice Napier. 

GOVINDA MENON AND OTAERS—DeFENDANTS 
Nos. 2 ro 18, 20 ro 25, 27 anv 28 — 
"APPELLANTS 

< versus 
PATHAIKKARA MANAKKAL PRA- 
MATHAN KUPPAN NAMBUDRIPAD 
AND OTHERS — PLAINTIFFS AND De¥anvANtTs 
Nos. 1, 26 anp 29 ro 38— RESPONDENTS. 
Malabar Law —Kanom, nature of —Possession, non- 
delivery of, to mortgagee, effect of—rRedemption, suit 
for, maintainability of-—Right of suit—Estoppel. 
A kanom is an anomalous mortgage. - 
„The mere fact that the kanomdar 
inducted into possession does not bar the mort- 
gagor from suing for redemption. So long as the 
relationship is acknowledged by” the 
mortgagee, the latter is estopped from questioning 
the mortgagor's title. 
Hillaya Subbaya Hegde v. Narayanappa Timmaya, 
12 Ind. Cas. 91%; 36 B. 185; 13 Bom L. R. 1200, 
followed, 


Second appeal against the decree of the 
District Court, South Malabar, in Appeal Suit 
No. 636 of 1915, preferred against the décree 
of the Court of the District Munsif, Walla- 
vanad, in Original Suit No. 406 of 1914, 

Dr. K. Pandalaz, for the Appellanta. 

Mr, O, Madhavan Nair, for the Respond. 
ents. 


JUDGMENT.—-We agree with the rea- 
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kanoms, we think the principles enunciated 
in Venkata Ohetty-¥. Atyanna Gounden (1) 
govern this case. The basis of the law of 
estoppel is, not that possession has been given 
. by one party to the other, but that both 
parties. have entered into a specific rela- 
tionship on the understanding that the 
rights incident to that relationship do sub- 
sist. In the case of tenants, this Court 
held that not only Metting into the posses- 
sion but also the relationship acknowledg- 
ed by the tenant estops him from dis- 
puting his landlord’s title. In the same 


-way, the Yelationship acknowledged by the 


was rob. 


mortgagee estops him from denying his 
mortgagor’s title, There may bean addi- 
tional fetter on him if he was also inducted 
into possession. It is true that the cases 
Dr. Pandalai has placed before us do not 
hold that in eases wh-re the initial pos- 


-session was not taken fromthe mortgagor, 


soning andthe conclusion of the learned. 


The plaintiff executed to 


tarvad, Hxhibit A, the deed of mortgage 
now sved on. The snit is for redemption, 
The plea is that, as the defendants were 
not let into possession by the plaintiff, it 
is open to them to plead that the plaintiff 
has no title to sue. Dr. Pandalai contended 
before us that the 


`” Full Benah in Venkata Ohetty v. Adyanna 


(1) is not applicable to mort- 
We must now take it as. settled 


Gounden 
gages. 


although, a4 pointed out in -the earlier 
decisions, there is in a kanom a combina- 
jion of a mortgage and of a lease. Assuming 


view taken by the” 


“that a kanom is an anomalous mortgage, | 


or the sake of argument that section 116 of | 


the Evidence Actis not in terms applicable to 


(1) 86 Ind. Cas. 817; 40 M. 661; 31 M. L, J. 712; 20 


W. le T. 467; (1917) M. W. N. 55; 6 L. W, 304 (F. R 3 


a 


/ 


the mortgagee will be estopped, But we 
fail to see why the non-letting into pos: 
session’ directly by the mortgagor should act 
to his prejudice, if his title is otherwise 
acknowledged. Possessionis only one of the 
indices of ownership but not the sole one. In 
one case at least, Hillaya Subbaya Hegde v. 
Narayanappa Timmaya (2), the proposition is 
stated broadly enough to sover cases where no 
possession was given to the mortgages. We 
follow this atatement of the law and hold 
that the defendants are estopped from ques- 
tioning the plaintiffs’ title. . 

Tte District Judge is right and we dis- 
miss the second appeal with costs. Time for 
redemption is extended by three months from 
this date, . 


M., 0. P 
‘ Appeal dismissed, 


(2) 12 Ind. Cas, 918; 
185. < 


13 Bom. L, R. 1200: 86 B, 


` 
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MADRAS HIGH COURT. 
| Appeat Surr No. 150 or 1917. 

: March 26, 1918, 
Presont,:—Mr. Justico Abdur Rahim and 
Mr. Justice Seshagiri, Aiyar. 
KOMU KUTTI~ Derenpant— 

1 APPELLANT 
VETSUS 7 
KUMARA MENON AND orarrs— 
Pratntirrs Nos. 1, 3 to 37,39 anp 40— 


RESPONDENTS. 

Contract Act IX of 1872), ss, 73, 124, 125—-Vendor 
and purchaser—Sale-deed, construction of—Covenant 
by vendeé to pay outstanding debts out of sale considera- 
tion and to compensate vendor ` for breuch—Breach of 
covenant—Suit by vendor to recover amount without 
proof of loss, maintainability of —Indemnity. 

Where, on a sale of immoveable property, a 


portion ofthe consideration is left with the pur- — 


chaser on his undertaking to pay certain outstand. 
ing debts of the vendor and the purchaser further 
agrees to compensate the vendor in case of default 
inthe payment of the debts, the vendor is entitled 
‘to sue the. vendee on a bredch of the. covenant 
without proof of any loss sustained by him by 
such breach. The gist of the transaction.is a mere 
contract to pay the purchase-money, providing for 
compensation in case of breach, and it does not 
amount toa contract of indemnity, [p.314, col. 2; 
„p. 316, col. 2.) ; 

Kaliyammal-v. Kulandavela Goundar, 38 Ind. Cas. 
188; 6 L. W. 228 and Raghunatha Chariar v. Sada- 
gopa Chariar, 12 Ind. Cas. BAB; 86 M. 348; 21 M. L. J: 
982; 10 M. L, T. 300; (1911) 2 M. W, N. 227, followed, 

Izzatunnisa Begam v. Kunwar Pertab Singh, 3 
Ind. Cas. 798; 31 A. 583; 100. L. J. 813; 13 0. W, 
N. 1143: 6A. L. J.817: 11 Bom. L. R.1220; 6 M. Le 


T. 277: 19 M. L. J, 682; 36 I. A. 203 (P.O); distin. < Mp, 


guished. : 

Per Abdur Rahim, J.—Where a property is sold 
subject to certain encumbrances charged on it, which 
the purchaser agrees to discharge out of the sale 
consideration, the law requires that the purchaser 
should discharge those’ encumbrances, if called on 
to do so, and if he does not, then he must indémnify 
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purchaser becomes the agent ofthe seller and if 
he fails so to apply the money left in his hands, the 
purchaser has the right to call back the money so 
that he may himself apply it towards the dis- 
charge of the debts. In such cases a suit will be 


' upon the covenant and not "pon an express or 


implied contract of indemnity. [p. 316, cols, 1 & 2.] 


Appeal against the decree of the District 
Court, South Malabar, in Original Suit 
No. 6 of 1916, 

FACTS,—Plaintiffs sold certain immove- 
to the defendant, The 
major portion of the oonsideretion for 
the sale was reserved with the defendant 
for payment to the various oreditors of the 
plaintiffs. Most of them were simple 
contract debts. There was aiso a olause in 
the sale-deed that, in case the defendant 
did not pay the debts in time and losg 
accrued to the plaintiffs, the defendant 
was to compensate them for such loss. 
The defendant did not pay the debts 
within a reasonable time. Four creditors 
of the plaintiffs mentioned in the sale deed 
obtained decrees against the plaintiffs and 
the plaintiffs discharged two of them. 
They then brought the suit out of which 
the present appeal arose for recovery of 
the amounts due under the decrees and the 
amounts due to the other oreditors, The 
District Court of South Malabar decreed 
the claim. The defendant appealed to the 
High Conrt, 

0. V. Anantha Krishna Aiyar, for the 
Appellant.—Exhibit A the sale-deed is not 


~valid, because the plot C which was the 


only property alleged to be within the 
jurisdiction of the Sub-Registrar by whom 
the document was registered, was not in 


the vendor against all loss. But- where the debts* fact sold to the defendant under the sale. 
are ordinary money debts and there isan uncon- “deed. 


ditional contract by the purchaser that he would 
pay those debts with the greater part of the con- 
sideration, such a contract cannot be treatedas a 
mere contract of indemnity simply because the 
document provides for compensation for any loss 
caused to the- vendor by the breach of the contract. 
Tp. 815, col. 2; p. 316, col. 1.) A 

Pet Seshagiri Aiyar, J—Wherever there is a dale 


` of property and the purchaser has to discharge en- 


cumbrances on the property, there is,`on the one 
hand on the part of the vendor, a contract to 
indemnify the purchaser for any loss he ‘may be 
put to, and, on the other hand, there isa contract 
on the part of the purchaser that he would relieve 
the vendor from any personal liability to pay the 
mortgage amount subsisting onthe property. Sub- 
ject to this reservation, ordinarily where there are 
~agreements by the purchaser to pay off outstanding 
debis which are not charges on the property the 


~ 


- Ona true construction of the sale-deed 
the plaintifs had a cause of action only 
for the amounts actually paid by them, 
The sale deed expressly provides for coms 
pensation to the vendors for any loss they 
might sustain. The contract was one of 
indemnity: ` = 

[At this stage the respondente’ Vakil 
referred to Raghunatha Ohariar v. Sadogopa 
Ohariar (1) and Dorasinga Tevar v. Aruna. 
chalam Chetti (2).] 


(1) 12 Ind, Cas, 353; 36 M. 848; 21 M. L, J. 982 
10 M. L. 'T. 300; (1911) 2 M. W. N, 297. ' 
(2) 23 M, 441; 8 Ind. Dec, (x, s.) 709, 
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Dorasinga Tevar v. Arunachalam Ohetti 
(2) requires re-consideration in the light 
of tbe Privy Counsil desision in Jezatunnisa 
Begam v. Kunwar Pertab Singh (3), Raghu- 
hatha Chariar v. Sadagopa Ohariar (1) is 
distingnishable from the present case. There 
there was no provision for- compensation as 
in this case. : 


[Their Lordships referred the Vakil to 
the earlier olanse in the sale-deed by 
which the consideration was reserved with 
the vendee for payment to the creditors. | 

Mr. T. R. Ramachandra Aiyar (with 
him A. S. Venku Aiyar), for the Re- 
spondents, was not called upon to reply, 
‘but argued his memorandum of objections. 


JUDGMENT. 
. Asoer Rasim, J.—As regards thè 
objection to the registration of the 
sale-deed Exhibit A- on the ground that 
item No. 17, plot O, which was situat- 
ed in the jurisdiction of the Sub-Regis- 
trar was not in fast sold, Ido not think 
that there is any substance in this objes- 


tion. The District Judge has found other- 
wise and that finding is prima facte 
correct, 


The next question depends primarily 


upon the interpretation of the sale-deed 
Exhibit A. Ib provides that, as regards 
the purchase money, “the said sum of 


Rs, 10,237-8 0 as has been received by us 
by way of Rs. 9,086 2-10 reserved with 
you, it being settled that the Kudicadan 
(encumbrance). Rs, 1,237.8-0 due to the 
aforesaid persons on properties items Nos. 10 
to 16 should he paid by you and the proper- 
ties should be recovered possession of, and 
that the previous debts Rs. 7,848 10 10 
which were inourred for our Tarwad 
necessities......should be paid off by you... 
and by way of the balance amount 


. trusting a house, ets.” The document states 
later on : And it has hereby been agreed 
on karar that if, without your paying in 
time, with future interest thereon from 
this day forwards, the Rs. 7,848-10-10, 
which as aforesaid is described in schedule 


(2) 3 Ind. Cas. 793; 31 A, 583; 10 O. L. J. 313; 18 
o. W. N. 1143; 6 A. L, J. 817; 11 Bom. D. R. 1220; 6 
ML, T. 2:9; 19 M. D. J..652 36 L A. 298 (P. C.), 
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B and which was agreed to be paid off by 
you, and obtaining back the documents 
described in schedule C, any occasion is 
given for any loss to be sustained by us 
consequent thereupon or for us to pay any 
amount, yourself and your properties would 
be liable for all such losses and amounts, 
eto.” It is contended that these’ clauses 
amount merely toa contract.of indemnity, 
and, therefore, the respondents the vendors 
of the property were not entitled to bring 
this anit, until any loss had been caused to 
them by the'appellant, the vendee, failing 
-to pay Rs. 7,848-10-10 as covenanted by 
him. : Whether it is an absolute covenant 
to pay the purchase money in the way 
agreed upon by the parties or a convenant 
merely by way of indemnity, must neces- 
sarily depend upon the sonstrustion of the 
document. As I read Exhibit A, it provides 
that the greater part of: the purchase 
money should’ remain in the hands of the 
purchaser, he undertaking to pay the 
different creditors.. These were all simple 
debts due on promissory notes, and none 
of them were charged upon the property. 
No doubt there is a contract by the vendee - 
to compensate the - vendors” for any loss 
sustained by tkem by his default in paying 
the amount which he undertook to pay. 
But that, initself, would not make it a 
‘mere contrast of indemnity. All that it 
megns, reading it with the other olauses, 
is that if the vendee having.the money of. 
the vendors in bis hands fails to pay accord- 
ing to the contract certain’ creditors of. 
theirs, then he must compensate the 
vendors for any losa that may be caused 
“to them by such breach of contract. This 
is, to my mind, a mere case of contract to 
pay the purchase money, providing for 
compensation in ose of breach. It is jast. 
the case which is set out in the decision 
to which I wasa party, viz., Kaltyammal v, 
Kolandavela Goundar (4). It is there stated, 
=No doubt there are oases in which” the 
gist of the transaction is that the vendor - 
leaves part of the sale-proceeds in the 
hands of the vendee with a direction thst 
he skall pay the debts for which the 
vendor was liable. In suoh cases of absolnte 
covenant ib is open to the vendor to sue the 
vendes as scon as he fails to pay-the debts 


(4) 38 Ind. Cas 188; 51, W. 228. 


ca 
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as they become due and the words of such 
a covenant may be inconsistent with a 
covenant to indemnify, properly so called,” 
There is another decision to whioh I was 
Ja party, Raghunatha Ohariar v. Sadagopa 
“Ohariar (1). The headnote* of that decision 
is in these words: “ A transfers his pro- 
perty to B in consideration of B agreeing 
to pay sertain sums to- third persons, 
A is himself entitled tosue B for the re- 
covery of those sums as if they are due to 
him in oase of B’s failure to paythe third 
persons within a reasonable time; and A 
is not in auch a case bound to show that 
he was in any way damnified by B's 
failure.” There was a previous decision 
« of Subramania Aiyar and Moore, JJ., on 
the same subject in Dorasinga Tear v. 
Arunachalam Ohetti (2), which perhaps 
went further. There the agreement provid- 
ed that if the defendant failed to discharge 
the debt, he should be liable to. pay: the 
plaintiff for any damage the latter might 
sustain, It was held’ that the agreement 
was not a mere contract of indemnity. 
There the learned Judges poiut ont in 
support of their view that ‘this provision 


? 


“ gould not detract from the absolute promise 


to. pay contained in the beginning of the 
document. Here also there is an absolute 
promise to pay, though the document 
further provides for compensation in default 
of payment. It has been argued by Mr. 
©. Y. Ananthakrishna <Aiyar that the 
decision of the Privy Counoil in Izzatunnisa 
Begam v. Kunwar Pertab Singh (3) supports 
his contention and that the view of the 
law laid down especially in Dorasinga Tevar 
v. Arunachalam Ohetti (2) requires recon- 
sideration. In Izzatunnisa Begam v. Kunwar 
Pertab Singh (3). the equity’ of redemption 
in certain property was sold in auction and 
was bought by the decree holder. The 
sale was subject to two prior mortgages, 
As it happened, those mortgages were 
„found to be invalid, and the purchaser had 
nothing to pay on that account. The 
owner of the property sued afterwards- to 
recover the amount of those mortgages from 
the purchaser. The Judicial Committee 
held that the purchaser of the equity of 
redemption was entitled to whatever benefit 
accrued to him by reason of the mortgages, 
which were supposed to exist on the pro-. 

*Headnote of 36 M, 849. — Bd. pam 
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perty, being found to be inoperative. He 
had bought the equity of redemption and 
there was thus a contract implied by law 
that he would indemnify the owner of the 
property against encoumbranees affecting it. 
As it happened, he had not to pay any 
of the! supposed encumbrances. In those 
circumstances, it was pointed out that the 
owner of the property had got what he 
bargained for and had nothing to complain of, 

There is one sentence in the judgment 
which is especially relied on by Mr. Anan- 
thakrishna Aiyar and itis this: “If the 
purchaser covenants with the vendor to 
pay the encumbrances, if is still nothing 
more than a contract of indemnity.” Buat 
reading that sentence in the hghtof the 
rest. of the judgment, it means nothing 
more than this, that in a transaction of 
the natore under consideration in that 
case, there was an implied contract of 
indemnity, and if the purchaser expressly 
covenanted with the vendor to pay the 
encumbrances, -such a covenant as that 
without more, having regard to the nature 
of the transaction, would in no way change 
the character of the contrast which the 
law implied between the parties. lt does 
-not, in my opinion, countenance a general 
proposition that wherever there isa son- 
_ tract to pay compensation to the vendor 
for any loss caused to him by non-payment, 
that must be treated as a mere contract 
of indemnity; that is to say, that we must 
always in such a sase disregard the exe 
press and unqualified covenant tor payment 
and treat the transaction merely as a 
contract of indemnity. The gist of the 
transaction in this case was that the appel- 
lant constituted himself the agent ot the 
respondents for the purpose of payirg 
certain debts. In the case in the Privy 
Council there were debts charged upon 
the property and as the property was 
sold subject to those encumbrances, the 
law required that the purohaser shonid 
discharge those encumbrances if called 
upon to. do so, and if he did not, then 
he must indemnify the xvendor against 
all loss. But here the debts were ordi- 
nary money debts, and there isan un- 
conditional contract that with the greater 
part of the consideration money the appel- 
lant will pay these debts. It seems to 
me altogether unrgasonable to treat such 


¢ 
g 
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a contract as a mere contract of indemnity, 
simply because the document provides 
for compensation for any loss cansed to 
the respondents by the breach of the 
contract. I, therefore, hold that the con- 
clusion of the learned Judge on this point 
is right. , 

The memorandům of objections relates 
to the costs whish have been disallowed 
to the respondents by the District Judge. 
“These are the costs which they had to 
pay to the plaintiffs in certain suits 
brought to recover the debts which the 
appellant undertook to pay, I have no 
doubt that the appellant is liable for 
this amount. 

The Yesult will be that the appeal is 
dismissed with costs, The memorandum 
of objections must be allowed with’ costs, 
and the decree will be modified by in- 
creasing the amount by Rs. 455.8-0. The 
time for payment of the decree amount 
will be extended by four months from 
this date. 


SESHAGIRI Aryar, J—In a given case 


it may not be easy to determine whether 
a suit is upon a covenant or upon a 
contract of indemnity. We may take it 
that the desision of tke Judicial Com- 
mittee in Jzzatunnisa Begam] v. Kunwar 
Pertab Singh (8) establishes that wherever 
there is a sale of property subjeot to 
previous encumbrances, it must be.regard® 
ed that there is a contract of indemnity 
. by the purchaser as well, Although the 
Transfer of Property Act-.doss not speci- 
fisally refer to such an indemnity, from 
the decision cf the Judisial Committee 
it seems to.follow that whenever there is 
a sale of property and the purchaser has 
to discharge encumbrances upon the pro- 
perty, there is on the one hand on the 
part of the vendor a contrast to indem- 


nify the. purchaser for any loss he may be - 


put to, and on the other -hand there is a 
contract on the part of the purchaser 
that he would relieve the vendor from 
avy personal liability to pay the mortgage 
amount subsisting on the property. Sub- 
ject to this reservation, ordinarily where 
there are agreements by the purchaser 
to pay off outstanding debts which ‘are 
not charges on the property, they must 
be regarded as mere covenants or agree- 
mevts and the suit would be generally 


> 


upon the agreement which has been 
broken. In such oases, the purchaser 
must be regarded as the’ agent of the 
seller. It is the seller’s money that he 
has, and the purchaser is bound to apply 
the money as dirested by the seller. If 
he fails to apply, the seller oan say: 
“You have not discharged my debts as 
dirested. Return the money left with . 
you.” In those circumstances there will be 
a right on the part of the seller to call 
back the money so that he may himself apply 
it towards the discharge of the debts. In 
such oases, the suit will be upon the 
covenant, and not upon an implied or 
express contract of indemnity, In the 
present case, I feel no doubt that the, 
suit is brought upon the covenant. The 
two clauses in Exhibit A to which Mr. Anan- 
thakrishna Aiyar drew our attention refer 
to losses sustained by volantary payments 
on the one hand .and by involuntary pay- 
ments on the other, The olauses con- 
template that in some cases there may 
be a decree and the property of the vən- 
dor may have to be sold; in others 
there may be voluntary payments‘to avoid 
litigation. These are cases of covenants 
and not of indemnity. Following the de- 
cisions of this (ourt, to two of whioh my 
learned brother was a party, ttz., Kaliyammal 
y. Kolandavela Goundar (4) and Raghunatha 
Ohariar v. Sadagopa Qhariar‘(1), 1 hold’ that 
this is a sait brought upon the covenant 
and that the decree wis rightly given by 
the Court below. I agree that the de- 
orees should be modified as suggested by 
my learned brother. i 


M., C. P. 


Appeal dismissed ; 


Memo. of objections allowed, 
= } 
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LOWER BURMA, eae COURT. 
` FULL B - 

Cvit doherty ND, 9 or 1916. 
February 12, 1918. 
Present:—-Sir Daniel Twomey, Kr., Chief 
Judge, Mr. Justice Ormond, Mr. Justice 
Maung Kin, Mr. Justice Rise and fa 

Mr. Justice Pratt. 
MAUNG SHWE TON AND ornErs— | 
APPELLANTS — 
versus . 
MAUNG TUN LIN AND orazrs— 
RESPONDENTS, 

Buddhist Law, Burmese,—Jurisdiction of Uivil Courts 
in ecclesiastical questions in Lower Burma— Devolution 
of pongyis’ property. 

Civil Courts in Lower Burma haye jurisdiction 
to decide suits of a civil nature in which points of 
Buddhist Ecclesiastical Law arise. [p. 328, col. 1J - 

U Wisayav. U Zaw Ta, 27 Ind. Cas, 112; 8 L. B. 

R. 146; 8 Bur L. T. 62, followed. 
“ Questions of Buddhist Ecclesiastical Law are to be 
decided according to the Vinaya and the Yarious 
commentaries thereon, The authority of the 
Dhammathats is not recognized by the Ecclesiastical 
Tribunals, but they cannot be entirely excluded from 
consideration. [p. 328, col. 1.] 

A pongyt cannot ‘after ordination inherit from 
his lay relatives, and on the death of a pongyi 
his lay relatives cannot inherit trom him land which 
had been given to bim as an outright gift. [p. 850, 


col. 2.] 
ORDER OF REFERENCE. 


Twomry, J.-- (January 10, 1916),—In this 
case a pongyt’s brothérs claim a piece of 


paddy land worth about Rs..700, which the 


pongyt left when he died. 


The three plaintiffs are the sons of Shwe 
Waing and Ma-Bwin, to whom the land 
measuring 4:52 acres formerly belonged. 
It was alleged in the plaint that Shwe 
Waing died in 1249 B.E. and his widow 
Ma Bwin in 1259 B. E., that after Ma Bwin’s 
death there was a partition of the family 
lands in 1230 B. E. and that in this 
partition the piece of land in suit, being 
about one-half of the whole, was allotted 
to the eldest son, 2 pongyt named U 
Wiseitta, also called” shortly U. Seitta, for 
his support. U Seitta died in 1274 B. E. 
and then the second defendant, a pongyi 
named U Sekkeinda, a disciple of U Seitta, 
claimed that the land had been given 
outright to him and another pongyi U 
Nyanawuntha by the deceased and refused 
to somply with the plaintiffs’ demand to 
restore the land to them. The first de- 
fondant Tun Lin is a -kapptya or lay 


- r 


INDIAN OASES, 


317 


steward of a monastery who managed the 
land for U Seitta and continued to 
manage it after U Seitta’s death. The 
total area of the land left by Ma Bwin 


“was 9-52 acres and U Seitta received auch 


a large portion as 452 acres because one 
of his brothers Shwe Chon and a niece 
named Mi Mya Me gave up their rights 


-to shares in favour of their pongyi brother. 


The balance, five acres, was taken by the 
three plaintiffs and it appears that it was 
subsequently sold by them, 

The plaintiff Shwe Ton, in his examina- 
tion before issues were fixed, alleged that 
U ` Səitta renounced hia share of the family 
property at the partition of 1260 B. B., 
but that his brotbers nevertheless made J 
over the land-to him for his support during 
his lifetime on his agreeing that it 
should revert to the co-heirs on the pongy?’s 
death, 


The District Court found asa matter of 
fact that there was no such agreement, 
that the whole land (9-52 acres) was first 
given by the father Shwe Waing to U 
Seitta, but that subsequently (i. e., after 
Ma Bwin’s death) the land was-partitioned 
“on the brothers (i. e. plaintiffs) clamour- 
ing for it”, and that U Seitta received his, 
own share and was made a gift of Shwe 
Chon’s_shere and the share of Ma Dwe's 
daughter Ma Mya Me. 


The District Court found, secondly, that 
U Seitta “left” the land to two rahans, 
his pupils U Sekkeinda and U Nyanawuntha, 
not specifically but by a deathbed gift or 
bequest in general terms of his garubhan 
property, and that this gift or bequest was 
valid. The plaintiffs’ suit was, therefore, 


“dismissed. They appealed to the Divisional 


Court, which conceived that “the only point 
for determination is—Was the plaint land 
only made over to U Seitta for his life. 
time?” and had no difficulty in affirming 
the decision of the District Court on this 
point, The Divisional Court left the matter 
there and dismissed the plaintiffs’ appeal 
without considering the further questions 
(raised in paragraph 2 of the memo. of appeal) 
as to U Seitta’s powers of disposing of the 
land and as to the validity of the alleged 
gift or bequest to his two disciples. These 
questions called for consideration and solu- 
tion, because it is clear from the plead- 
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ings that the plaintiffs as the brothers of 
the deseased pongyi claim the land as land 
belonging to the family. Shwe Ton in his 
examination said; — On the death of U 
Seitta the land reverted to the Heirs of 
Shwe Waing and Ma Bwin.” The plaint 


says nothing about an allotment to U 
Seitta for his lifetime. It was only in 
the preliminary examination of parties 


that the allegation of a lifetime allot- 
ment was made. Although the plaint does 
not contain an express claim by the plaint- 
iffs as heirs of theideceased, I think this 
alternative claim is involved in the plead- 
ings. It was apparently for this reason 
that the District Court did not confine it- 


self to deciding the. issue as to the alleged ` 


agreement for a lifetime usufruct, but went 
on to decide whether U Seitta disposed 
of the land in his ‘lifetime and whether 
the disposal he made was valid as against 
the next-of kin., 

“Mr. Burjorji for the appellants has asked 
leave to amend: the plaint now so as to 
make it clear that the plaintiffs claim in 
- the alternative as heirs of U Seitta, and I 
think this may be done. There can be 
no objestion- on the score of want of parties, 
as the other co-heirs were joined at the 
outset as co-defendants on the application 
of the deferidants Tun Linand U Sekkeinda 
(paragraph 5 of the written statement). 

There is a concurrent finding of fast 

on only one point, namely, that the 
plaintiffs’ story of a definite agreement 
“for a lifetime usufruct is untrue, That 
finding ‘appears to be correct and it would 
not ba ‘proper to disturb it on second 
appeal. 

As to the Distriot Court’s further findings 
the Divisional Courfhas given no decision 
and they may, therefore, be considered 
now. It is not proved that the father 
Maung Shwe Waing gave the land 9:52 
acres to U Seitta. If the whole land had 
been given to U Seitta before 1249 B.E, 
(the year of Shwe Waing’s death accord- 
ing to the plaint), it is unlikely that U 
Seitta would have consented to the parti- 
tion in 1230 by which the plaintiffs got 
more than half of the land. There is no 
evidence that U Seitta had‘ any of the 
land before Ma Bwin’s death (1259). 
The witness U Sandima’s evidence as to 
‘the ‘gift by Shwe Waing is mere hesar- 
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say, and U Sandima himself says that 
U Seitta was using the land for about 15 _ 
years only. That would tally with the 

view that U Seitta got it only after 
Ma Bwin’s death. The defandants* witness 
Maung Pye (husband of Ma Dwe deceased 
and therefore a brother-in-law of the plaint- 
iffs), who speaks of Shwe Waing’s gift 
of the land to U Seitta, says “the pongyt 
left the land in Maung Shwe Waing’s 
possession,” from whieh it may be inferred 
that Shwe Waing, even if he intended 
giving the land to his pongyz son, did not 
actually carry out his intention by making 
Over possession in his lifetime. Moreover, 
the extract from the Kwin map for 1897-98 
(attached ‘to plaint) shows that the whole 
land was entered in the Revenue Records 
as the widow Ma Bwin’s holding after 
Maung Shwe Waing died. ; 

I think ït may be taken as established 

that U Seitta got the land in 1260 B.E. 

when the. ancestral holding of 9°52 acres 

was partitioned by the sirole Thugyi Maung 
Tha Nyo (7, D. W.) into- two portions 
one of which, viz, the land now in suit 
measuring 4:50 acres, was allotted to the 

pongyt brother U Seitta and the rest to 
the three plaintiffs, The 4:50 acres in- 
cluded, besides the ypongyi’s proper share, 
the portions that would have gone to 

Shwe Chon and Ma Mya Me, had ‘they 
not piously relinquished - their shares in 
favour of U Saitta. Shwe Chon pre- 
deceased U Seitta. Ma Mya Me says that 
she went privately through a, libation 
ceremony (Ye. Set. Kya) of dedication and 
that her uncle Shwe Chon did so too, 
It appears that at the time’ of partition Mi 
Mya Me got 15 or 13 tidkals of gold and the 
plaintiffs say she got this gold in place 

of_ her grandchild’s share of Shwe Waing’s 
land, but Mi Mya Me contends that she was 
to get a share of the land as well as the gold. 

She says that both her gift of her share of the 
land and her uncle Shwe Chin’s gift of his 
share were thingika gifts, z.e were intended 
to be ultimately to the thinga or assembly. 
In view of the Thogyi Maung Tha Nyo’s 
evidence (7, D. W.), I think the District 
Court was right in holding that Mi Mya 
Me and Shwe, Ghon were entitled to shares, 

at the partition of 1210 B. E. and that 

they virtually made a gift of their shares 

to Seitta. 
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U Seitta remained in possession of the 
land till he died in 1274 B. E. It is 
not seemly for'a rahan to engage in trade 
or agriculture or to handle money and to 
do so“ is inconsistent with the precepts of 
_ -the Pinaya, but much may be done 
through the convenient 
kappiya karaka, or monastery lay steward. 
By acting through a kappiya the rahan can 
enjoy most of the privileges of property 
without actually soiling his hands. It appears 
that U Ssitta hada series of kappiyas, the 
last being Tun Lin the first defendant, 
whos was in charge of -the land at- the 
time of U Seitta’s death and still has 
charge of it. Tun Lin let the. land” to 
tenants and supplied the ypongyt 
money whenever he wanted it. According 
to Tun Lin, the pongyi a few days before 
his death dedicated the “monastery, thein 
and paddy land to the sacred orden in 
‘perpetuity. He says:—‘U Seitta made 
over the land to mê entirely in trust 
for’ the priesthood to keep the monastery 
in repair and to maintain the pongyis of 
the monastery. He entrusted it to no other 
person.” He also says: “U Seitta made 
over his garubhun and lahubhan properties 
to U Sekkeinda and U Nyannawuntha.” 
What U Sekkeinda says is much to the 
same effect. “U Seitta left the monastery, 
thein, the land on which they are, and the 
paddy land. to me and, U Nyannawunotha 
but the paddy land was to continue in the 
possession of Maung Tun Lin for the 
benefit and upkeep of the monastery, thein, 
and pongyts in charge of. them.” U 
Sekkeinda mentions U Seitta’s making over 
his garubhan and lakubhan properties to the 
two pupils and suggests that paddy land can 
be insluded in garubhan, but he admits 
that U Seitta said the paddy land -was to 
continue.in Maung Tun Lin’s possession, 
and ia another place he says U Seitta 
ordered the monastery, thein and ‘paddy 
land to be withongama (*), He probably 
had only a vagne idea of the meaning of 

# 

(#) I have ascertained that this compound word 
is made up of two Pali words meaning “separate” 
and “village”, i. e., separate from the general village 
land. It is commonly used in” Burma in connec- 
tion with the dedication of theins (ordination halls) 
to signify that the land is freed from all Govern- 
mient claims and set apart in perpetuity for religious 
uses, - 
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al 
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that word. The second disciple U Nyanna- 
wuntha was not present at all when the 
pongy: made his alleged dying dispositions, 
It is clear I think that there was no 
actual gift of the paddy by U Seitta to 
the two pupils. Tun Lin was to go on 
managing the land and was to apply the 
proceeds as before for the support of the 
pongyis and the upkeep of the Kyaung. 


U Seitta probably desired to make thig 
arrangement permanent, but there was no 
transfer of the land in trust to Tun Lin 
and the pongyt died still possessed of it. 
It has been definitely ruled in Upper 
Burma that a gift-madeby a Buddhist 
monk not accompanied or? followed by 
delivery of possession and intended to 
take effect after his death is not valid, 7 
Thathana v. U Awbatha (1). The ruling 
applied specially to a gift of a monastery, 
bat there is certainly no reason to think 
that it should apply with any less force to a 
gift of paddy land, i -` 
- It still remains to deside whether the 
lay co heirs of the deceased pongyt are 
entitled according to Buddhist Law. to 
inherit the paddy land from him or whether 
it goes to the assembly, 

The possession of paddy lands by a 
rahan is olearly inconsistent with the 
fundamental rules of the order ag expound- 
ed in the Vinaya. Mr. Burgess held in 
Ma Pue v. Maung Myat Tha (2) thata 
person who becomes a Buddhist monk 
ipso facto divests himself of his worldly 
possessions, and the texts gited in that 
case are sufficient to establish this proposi- 
tion. No express vow of poverty is taken 
in the ordination ceremony of a pongyz, 
but the order which he joins is a come 
munity of mendicants and both the marri» . 
age tie and the rights of property of him 
who renounces the world are regarded as 
ipso facto cancelled by’ the “going forth 
from home into homelessness” (3), It ig 
clearly implied that the only possessions 
which a bhikku or mendicant oan ‘law. 
folly hold or which he sould dispose of 
on his deathbed are the simple necessaries 
of monastic life. In” some texts, parks 


(1) 2 U. B. R. (1897-01) p. 62. 

(2) 2 U. B. B.(1897-01) p. 54. 

(3) “Buddha, his life, Doctrine and Order”; Olden. 
burg, translation by Hoey, 1882, p, 355, 
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and monasteries (arama, vikura) are men- 
tioned but only as the indivisible property 
of the assembly, not of individual bhikkus 
(4). The learned author of “Buddha, his 
life, eto.” remarks in particular that no- 
thing is found in the Vinaya texts which points 
to the pursuit of agriculture except one 
quite solitary passage, Mahavagga VI, 39, 
which hardly, refers to more than the 
occasional sowing of seed in the land 
belonging to the aramas or parks (attached 
to monasteries) (5). On the other hand 
it is expressly laid down that whatsoever 
bhikku shall dig the ground>or ‘have it 
dug—that is a pakitttya, 1. e, a matter 
requiring expiation (6). The learned author 
above cited, I 


goes on to say that 

“what did not come -within the narrow 
girole of these immediate nesessaries of 
life could as little constitute part of the 
property of the. order as that of the in- 
dividual monk. Lands, slaves, horses and 
livestock, the order did not possess and 
was not allowed to accept. It did not 
engage in agricultural pursuits nor did it 
permit them to be carried on on its aasount.” 
The opinion that the order was allowed 
to have any kind of possession whatever 
which was forbidden to the individual 
brethren is considered by him to be quite 
groundless .(7). (Presumably, however, the 
order or a body of monks under a head 
monk could possess,as the general property 
of the monks, a monastery and its site 
with or without a garden attashed to ib, 
these being possessions whioh the Vinaya 
recognizes as lawful.) 

According to the letter of the’ Ecolesiasti- 
oal Law it is cloar that neither an indi- 
vidual bhikku nor the assembly (sangha) 
can hold paddy lands. It is true that the 
strict letter of the Jaw has not been fol- 
lowed_in this respect. The Chinese Bud. 
dhist traveller I. Tsing (7th century, 
Christian era) appears to have found the 
Buddhist monasteries in India in posses- 
sion of farms and gardens, the produce of 


(4) Kullavaga VI, 15, 2. Mahavaga I, 22, 18. 
Vinaya Texts, Pt. III and Pt. I (Sacred Books of the 
East). i 

(5) Buddha, his life eto., p. 357 Note. 

. (6) Pakittiya, p. 33, Vinaya Texts, Pt, I. 

(7) Buddha, his life, etc., p, 358. 
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which was distributed to the monks annual- 
ly in shares (8). The description he gives 


of “the arrangement of affairs after 
death” shows . that there was practical- 
ly no limit to a bhtkku’s possessions 


in those days. Coming down to modern 
<times we do not find Buddhist monks and 
monasteries in Burma in possession of exten- 
sivé endowments. But the primitive ansterity 
of the Vinaya is by no means universal. Mr, 
Burgess writes in tbe case cited above: 
“In modern“ days the Burman Buddhist 
monk’s vows of povarty sit lightly on 
him, as is well known and is recognized 
even in the Dkammathats (see Manugye X, 
63 and Wunnana, 75 et seq.) But it seems 
slear enough that his possessions must 
have been b:stowed upon or acquired by 
him. after ordination.” Another Judicial 
Commissionr of Upper Burma, Mr. Coples- 
ton, in Maung Talok v. Mo Kun(9) said 
“whatever may have been the primitive rules 
of Buddhism, Buddhist™monks at the present 
day do and may, as far as authorities go, 
possess property” (meaning inter alia paddy 
lands). He cited Wunnana 82, according 
to which property - “hlwd to a bhikku 
reverts to the donor on the bhikku’s.death and 
Manukye VIII, 3, which divides gifts “having 
yeference tc a future state of existence” 
into poggalika and thingtka, and says that 
the woggalika donee has a right to keep 
the property, while property given as a 
thingtka gift becomes the property of the 
assembly. This text goes on to say that 
the original donor has no further claim 
to what he has given, but it is not clear 
whether this applies to poggalika gifts as 
well as thingika or only to the latter. 

In-the case last cited the claim was in 


_ some respects similar to that of the plaint- 


iffs in the present case. It was a oase’ 
in which land had -been hlw’d to a pongy?. 
Then the donor died. Subsequently the . 
pongyt made a gift of the land to certain 
laymen. The heirs of the original donor 
sued to recover the land. The District 
Judge held ‘that “mpongyis cannot own 
poggalika property and at most can only 
have a usufruct in such things as gardens 


~ 


(8) Record of the Buddhist Religion as practised 
in India and the Malay Archipelago by I. Tsing. Cla. 
rendon Press 1896, pp. 189, 193. “a 

(9) 2 U. B, R. R. (1892-98) 78, 
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etc., for the purpose of obtaining by means 
-of their produce those 
to be possessed,” and this view is certainly 
in accordance with the Vinaya canon. But 
allowing for the relaxation of the rules 
of the order in modern times, the learned 


Judiaial Commissioner differed from the . 


Distrist Judge and decided the case in favour 
of the deceased songy:’s donees and against 
the heirs of the original donor. 

The subject of gifts by pongyzs has 
been examined again by Mr. MoCollin a 
more recent Upper Barma sase of Nga Po 
Thin v, U Thi Hla (10). The learned Judge 
desided that the Vinaya texts should be 
applied and held that a gift by a monk 
whethér to, a layman or to another monk, 
of a monastery ot of a site for a monastery, 
whether. it bas been dedicated to him 
personally or not.(¢.¢, whether poggalika 
or thingeka), is invalid,. which decision is 
in accordance with that’ of the District 
Judge in the. earlier case cited above. 
Mr. McColl also expressed the opinion 
that a monastery dedisated to a monk 
-does not become his absolute “ property 
and he oan only olaim exclusive rights 
over it for.twelve years at most, after which 
it would become the property of the 
assembly. 

‘In the present case we are dealing not 
_ with, a monastery site but with paddy land 
and, at any rate.as regards part of it, 
it is land that was not made over by 
way of gift to the pongyt U Seitta -but 
. which came to him by partition of inherit- 
“anae. A further differenae between this 
case and the Upper Burma oase is that 
the desersed pongyt U Seitta made no dis- 
position of the’ land in his lifetime: 

The rules for the partition ‘of & rahan’s 
or pongyt’s estate as contained in the 
various Dhammathats are set out in Chapter 
XXV of the Digest. Mr,- MoQoll points 
“out that these rules are very conflicting 
and as the Kinwon.Mingyi has remarked, 
they are more inconsistent with the rules 
laid down in the Vinaya (Digest, page 464). 
-Bide by side with stringent provisions that 
only rahans can inherit from rakans are 
found texts which allow lay oo-heirs (or 
other laymen} who attended on the deceased 
during illuess. to ‘inherit his property 


(10) 28 Ind. Cas, REL U. B. R. (1910—13) 183; 7 
Bur, la T, 21, 
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(sestion 406). According to the texts in 
section 407 a rahan’s lay oo-heirs cannot 
inherit property given to him by others 
as a religious gift, but section 408 allows 
parents and relatives to resume . property 
given by them “as such property does not 
properly belong to the members of the 
order.” On the question of property reverting 
tothe donor sections 405 and 410 are in 
direct conflict. The texts in section 409 are 
inatructive as showing that even in modern 
imes Buddhista generally look askance on 
‘Yhe acquisition of worldly possessions by 
rahans. The texts in section 408 also 
suppart this view, showing that the posses- 
sion of certain kinds of property by members 
of the order is unbecoming. The Oittara 
(*) extract in section 406 also bears directly 
on this point. Tt is as follows:— 

"Te jis forbidden in the case of a rahan 
or novice who owns paddy and culturable 
lands, to devote much of his attention 
to*them, nor is he permitted tc let the 
lands ou his own motion, but he is per- 
mitted to give his consent to any one 
requesting him to have. them let at a 
specified. rent. On thedeath of the rahan 
possessing such lands, his oo-heir (amwe- 
saing-thu) who attended on him and per- 
fornied the burial rites shall inherit them; 
while. those who did not render such services 
shall be debarred from inheriting the proper- 
ty. 1 

“This textclearly contemplates that a pongyt’s 
land shall go to his next-of-kin, and not to his 
religious brethren. 


The rules as to the garubhan and 
lahubhan property of rahans are given 
in sections 396, 397 and.398. The line 


of demarcation between the two kinds of 
property, seems to be purely arbitrary, but 
in general terms it may be said that 
garubhan includes the monastery and its 
site and any garden lands appurtenant to it as 
also the more important utensils and 
furniture used by a pongyt, while all the 
under 
the head of lahubhan. Garubhan property 
is not subject to partition but goes to the 
assembly, while Jlakubhan property is 
divided among the disciples of the deceased, 
None of the Dhkammathats mention paddy 
lands as capable of being garubhan, (Tha 

(*) Author and date of this compilation are un. 
known, See Digest, p. 18. 
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District Court judgment now under appeal 
refers to Wunnana, section £2, as authority 
for including paddy lands in garubhan proper- 
ty but I think the-learned Jadge has misread 
the text). 

From a consideration of the conflicting 
Dhammathats and the Vinaya texts it may 
perhaps be inferred that the rule prohibit- 
ing laymen from inheriting a rahan’s pro- 
perty applies only to property which a 
rahan may lawfully possess‘ according to 
the rules of the order, vie., garubhan and 
lahubhan property “and not to, worldly 
possessions such as paddy lands, cattle, etc, 
which he may have acquired by gift or 
by way of inheritance. It would, I think, 
be going too. far to say that a rahan 
is incapable of holding such property, 
seeing that the Dhammathats clearly recognize 
gifts of lards, etc., to rakans as religiots 
offerings and (as in the present case) we 
find ypongyis accepting such gifts and 
acquiring land by inheritance. But as the 
rules of the order do not permit such posses- 
sions, it would perhaps be correct to treat a 
rahan holding paddy lands on the footing of 
a layman to that extent, and to hold that 
the lands if not disposed of.in the rahan’s 
lifetime are inherited by his next-of-kin in the 
same way as if he were tot a rahan. It 

_ cannot, in my opinion, be held that on the 
rahan’s death the lands pass to the 
_ assembly (sangha), for in the first place the 
assembly is an indeterminate body with 
little or no coherence and without a recog- 
nized hierarchy (at any rate in lower 
Burma), and secondly, because as the 
learned author of “Buddha, his life, ete,” 
points out, there is no authority for the 
view that the order was allowed by its 
foander to have any kind of possession 
which was forbidden to the individual 
brethren. It would .be wrong for the 
assembly to hold lands and sofar as I am 
aware, it bas never been the practice in 
Burma for paddy lands and other worldly 
property to be held either by the general 
body of monks or by monastis groups, We 
find individual monks infringing the Vinaya 
rules by holdifg paddy lands and the Bur- 
mese Buddhist Law books recognise the prac- 
tice. But very little will be found in the 
-Dhammathats to support the view that the 
assembly in general may hold paddy lands. 
In section 410 of the Digest the Kungya. 
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linga extract provides that when a gift of 
specified kinds of property including paddy 
-lands is made to all rahans in general the 
property does not revert to the donor, and 
in the .Yazathaé extract a similar rule is 
implied, But I have already referred to 
Dhammathat texts indicating that the pos. 
session of lands’ is repugnant to the order. 
Finally, as Mr. MoColl points out inthe case 
of Nga Fo Thin y. U Thi Hla (10), already 
mentioned, the members of the order in 
Burma still profess to regulate their lives 
by the strict rules of the Vinaya, and 
though backslidings and eccentricities on 
the part of individual monks may be tole- 
rated, it would seem that in a matter such 
as this affecting the fundamental character 
of the order, the authority of the Vinaya 
ought to prevail and it should be laid down 
definitely that the assembly is incapable of 
holding paddy lands, and that if such’ pro- 
perty is giveri to a pongyi (whether the 
gift is expressed as a thingika gift or a 
poggalika gift) or inherited by kim, he has 


_ disposing power over it during his life but 
if he leaves it undisposed of at his death" 


it goes to his next-of-kin, 

A correct and authoritative decision on . 
these ‘points is very desirable in the 
interests not only of the lay community but 
also of the order. I, therefore, refer for 
decision by a Bench the ‘following ques-. 
tion : — < 

A pongyi dies possessed of paddy lands 
part inherited after his ordination and part 
given to him after his ordination. Are - 
his next-of-kin entitled to inherit the 
lands ? 
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Mr, May Oung, for Respondents Nos. 1, 3. 
to 6, 
JUDGMENT OF THE DIVISION 
BENCH. 


Mauna Kan, J. (June. 2nd, 1916).—The 


question referred is :— 


A pongyt dies possessed of paddy lands 
part inherited ‘after his ordination and part, 
given to him after his ordination. Are 
his next-of-kin entitled to inherit the 
lands? | a 

The first point that arises is as to the 
law that is applicable. Are the Vinaya 
texts or the Dhkammathats or both appli, 
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sable? The point has been dealt with by Mr. 
MoColl in Nga.Po Thin v. U Thi Hla (10), 
where the dispute was between a Buddhist 
elayman and a monk, relating to land 
on which a monastery stood. The learned 
Judge said: —“If- the Dhammathats be re- 
ferred to, it will be found that they are 
hopelessly contradictory and they are also 
inconsistent with the rulesin the Vinaya. 
Thus in Volume I, U Gaung’s Digest, page 
464, the compiler says:—The rules laid 
down in the old Dhammathats are inson- 
sistent with those in the Vénaye, and an 


attempt has been made in the present 
treatise to reconcile them, ahd readers 
are. requested to exercise their own 


discretion in their application of the rules.’ ” 
The learned Judge then goes on to point 
out certain inconsistencies contained in 
sections 405, 399 and 404 of Volume. I of 
thé Digest and to dbserve:—‘Thé questions 
which arise for decision in this are such 
as would be better decided by the ecolesiasti- 
cal authorities, but as I have found 
that the Civil Courts have jurisdiction to 
try this case, those questions must be de- 
cided, and I think the proper basis for 
the decision should be the texts of the 
Vinaya so far as they oan properly bs 
` applied * .* * # * p 
All monks profess to be bound by them, 
and when a oase of this nature is brought 
before the ecclesiastical authorities for deci- 
sion, it is in accordanse with texts from the 
Vinaya that they decide it.” 
The rules of the Vinaya are to ba found in 
(1) Vinaya Pitaka, 
(2) Vinaya Pali Atthagathas. + 
(3) Vinaya Tikas. | ae 
The Vinuy2 Pitaka consists of tive books, 
namely, Parajikam, P.ucittiya, Mahava or 
Mahavagga, Chulava or, COhulavagga *and 
Parwa: Ninoa the death of Buddha there 
have been five convocations at whish the 
Pitakus were rehearsed by’ the. learned 
bhikkus. The first was held' at Rajagaha, 
at that time the capital of Magadha, sixty- 
one days after the death of Buddha or 
B. C. 543. The whole of the Piiakas was 
then rehearsed, every syllable being repeated 
with the utmost precision, and an authentic 
version established. The last was in Bucma 
in the reiga of King Mindon, when the 
texta of the Pitaka wera ungraved ou stone 
stabs which ara now kapt under proper supar- 
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vision at the Lokamarzain Kuthodaw Pagoda 
at Mandalay. 

The Attagathas are the commentaries on 
the Petakas written in Pali by Shin Buddha- 
ghosa in 630, -the year of the religion, in 
Oeylon. 

As ragards the T:kas there are tho old 
and the new. The old Tikas were written 
in Paliby a monk named Shin Thariputtra 
in Qeylon, during the reign} of Thirimaha- 
parakkama Bhahn, a King of Ceylon. The 
new Tikas were written also in Pali by a 
monk named Munainda-ghosa in the reign 
of Thalunmintayagyi of Burma. The Pitaka 
Thamaing does not give the date of either 
the old or new Tikas. The Tirtas are com- 
mentaries on the Aéthagatha, 

The Buddhist monks of Burma profess 
to be governed by the Pitaka, the Attha- 
gathas and the Tiras, and texta from these 
are quoted and rélied on in the desisions 
of sayalaws on disputes relating to pro- 
perty between monks or between monks 
and laymen, where the property in ques- 
tion is that of a monk. My enqniries in 
Mandalay show that ths Dhammathats are 
never referred to in the desisions of such 
disputes and that only the Tipitaka and 
the commentaries are relied -on, I am, 
therefore, of opinion that the law applicable. 
to this casa is that to be found in the 
rules of the Vinay2 and nob in those of the 
Dhammothats. In these texts we find seven 
kinds of sin mentioned. 

The sing are as follows:— 

(1) Parajikam, 

(2) Thingadissesa. 

(3) Thulliccasya. 

(4) Suddha Patitiya, 

(5) Nithagg? Pacittiya, 

(6) Dukkata. 

(7) Dubbhast. _ - h 

The first -class is unpardonable and con- 
sists of four sins, viz, (1) ° Marder, (2) 
theft of property worth 5 ficals or more, 
(3) unchastity, and (4) a false profession 
of the attainment of rakatship, The direct | 
result’ of the commission of any of these ` 
four sins is that the offender ceases to bə 
a rahan and is no longer eligible for 
ordination. By the commission of any of 


“the other classes of sins, a member doss 


not lose the character of a rahan. Hə 
may confess to his partisular sin and thus 
get fraa from the consequences of it. 
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The sins committed by. holding property 
are nisaggt pacititya and dukata, and in 
this connection property is divided into 
nisaggi, dukata, and kappiya . 

Nisaggt property consists of valuables, such 
as gold, silver, precious stones and the like. 
Among the dukata property are classed 
culturable lands, such as paddy lends 
and garden lands, Kappiya are things other 
than nisagg? and dukata and are things fit to 
be possessed by rahans. 
~ An individual monk may not possess gold 
or silver or precious stones. If he does 
he is guilty of nisagg? apat. He may be 
pardoned for it, if he confesses to it and 

| discards the property. Nor may he possess 
land, such as paddy land. 
is guilty of dukata apat for which he 
may be pardoned .on confessing. A monk 
who possesses such property remains guilty 


ree ) so long as ‘he does not confess 
but he does not. thereby cease to be a 
rahan. ` 


_ But even nissaggi and dukota property 
may be accepted by a rahan, if a accepts 
it in the right way. 

All that a rahan requires ‘are @ (i) food, 
(2) raiment, (3) shelter (kyaung) and (4) 
medicine. Beyond these he ought to have 
‘no requirements. These requiréments are 
described as (...... 
rahan for the purpose of the four require- 
ments, he. may accept the gilt by appoint- 
ing a kappiya karaka, a person who makes 
(karaka) it right (keppiya) for the rahan 
to accept a gift of property which he is 
not allowed to handle. 
or shortly Aappiya will then actually receive 
it, and ont of it supply the rakan with 
his. requirements, The proper words for the 
donor to use in offering money are ‘‘nava- 
kammassa dema” (,..... ), which means I make 
you a gift of your future , (literally new) 
requirements. This kind of giftof money 
is madetc monks frequently at the present 
day. 

At pages 180-186 of Volume:I of his 
Tipitaka Vinissaya— Kyan, Maingkaing Saya- 
daw, one of the most learned in the reigns 
of King Mindon and King Thibaw, explains 
how a rahan may receive a gift of paddy 
lands. He says -that if the donor says 
“I make a gift of this paddy land to this 
kyaung,” the gift may be accepted and the 
“property will then remain for the benefit 
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The kapptya karaka’ 
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of tho3e residing in the kyaung and if 
theré is only one at the time of the gift 
the property is to all intents and pur- 


poses his, butas a rahan is not permitted * 


himself to cultivate the, land or let it to 
tenants, the donee must appoint a kappiya 
karaka to take charge of and work the 
property and to supply the needa of the 
residents out of the profits of the land, 
There are other permissible modes which 
ib is not necessary to mention here, The 
“Iearned author “qaotes texts from the 
Tipika, Althagathas and Tikas in support of 
his views, The work was written in 1237 
B. E., that is, forty years ago, and was 
paas in 1961 by the Mandalay Times 
ress. The result of my inquiries is that 
the printed book is widely read ‘by the 
monks, of Mandalay and acknowledged to 
be a‘correst copy of .the original on palm 
leaf. At page 229 of his printed work, 
“Tipitaka Pakinnakadipant Kyan,” Monangon 

‘ Sayadaw, a recognised authority, . expresses 
the same views as Maingkaing Sayadaw 
on the subject. This work is also widely 
read in Mandalay, 


And the practice of dedicating paddy and 
other oulturable lands to monasteries for the 
necessary repairs of the buildings and for the 
maintenance and support of those monks who 
dwell in them has grown up in Burma as 
being in accordance with the teachings of the 
sage. \ 


The inscriptions of Pagan, Pyinya and 
Ava translated by Maung- Tun Nyein, 
, Government Translator, show , that the 
" practice was very general in those ancient 
capitals of Burma commensing. © from 
about the 12th or 13th century A. D. 
In one of the. inscriptions it is stated 
that the dedication of” certain lands ‚was 
made to a monastery “in order tħat the 
religion might continue to flourish during 
tts period of 500 years.” See page 169 
of the’ “Inseriptions.” At the present 
day also we know of many cases of lands 
being fly’d for the maintenance of monks in 
monasteries. 


For the above reasons if may be held . 


that there is nothing in Buddhist literature 
which prohibits gifts of paddy or other 
culturable ‘lands to Baddhist monks, if 
made and accepted in any of the pres 
scribed waya, i 
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The next question’ for sonsideration is 
what becomes of the property of a deceased 
. monk, 
The question is discussed at pages 58 


to 69 of the printed work “Winiphyatton” - 


_7LDesisions on Wini (Vinaya)] by Thalon 
Sayadaw. This work was printed and 
published under the editorship of Saya 
U Pye, a renowned Pali scholar of Rangoon 
who has received the title of Aggamaha. 
pandita for his distinguished scholarship. 
Thalon Sayadaw was a famous scholar 
who flourished in the reigns of Pagan 
and Mindon, Two of his pupils were 
Thingasa Sayadaw and Shwegyin Sayadaw, 
both of whom were~ respected™ for their 
learning and piety throughout Burma. 
There can be no doubt as to the authority 
of the book and it is largely used by 
the monks as a handbook on matters 
concerning discipline. The texts quoted 
_ are all on the subject of matasantaka, the 
property of a deceased monk, and are 
from Mahavagga,. Mahavagga Atthagatha, 
Vajirabudhite+a, - Sarathadipantti:a. I have 
had. these quotations verified by a Pali 
scholar who found them correst. Indeed, 
the fact that Saya Pye saw the book 
through the press is a sufficient guarantee 
of its authenticity. The first ‘quotation 
is from Mahavagga, ohapter on 
khandhaka. It means that if:a rahan 
dies leaving property, all of jit becomes 
the property of the sangha. But as much 
credit.is due to those who tend a sick 
person, such things as the begging-bow! and 
robes may be given to one who tended 
the deceased during his illness. As regards 
the remainder of the lahubhan property, it 
may bə divided amongst those rahans who 
_were present on the ogcasion. As regards 
garubhan property let it not be divided 
and no one is allowed to give it away. 

The next quotation is from Mahavagga 
Atihagatha and if means that on the death 
of a rahan, such things as his robes and 
begging bowl may be given to the person 
who‘tended him during his illness. What 
remains, whether it be kappiya property 
(property which it is proper for monks to 
possess or own) or akappiya (property which 
it is not proper so todo or property which 

` it is not proper to partition amongst the 
monks) or nisagg? property (property whioh 
should be ahandgned) or anisaggi (property 
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which need not be abandoned) is the 
property of the sangha. The sangha 
should, therefore, deal with it in accordance 
with the rules of dissipline. The other 
quotations are to the same effect as the above. 
‘In 1250 B. E., two years after Upper 
Burma was annexed, the ex-ministers of the 
old regime referred the questions whether 
a rahan could make a gift of his 
property to take effect upon his death 
and if not, what the nature of his property 
would be on his death, to Maingkaing Sayadaw 
and his answer was that a gifs made by a 
monk to take effect upon his death was not 
valid and that the property became, on his 
déath, the property of the sangha. See 
page 440, of Volume II of Tipitaka Vinnissaya 
Kyan. 


From these authorities it seems clear 
that property left by a deceased rahan 
becomes the property of the sangha, 
whether it had been held by the deceased 
in accordance with the Vinaya rules or 
not and that it is for the sangha to deal 
with it in such a way that it may be 
lawful for them to hold. dnd possess it. 
And I have. shown _above how nisagg? 
property and dukata property may properly 
be received ‘by a rakan. 

I am, therefore, of opinion that the 
answer to the-referenca should be in the 
negative. . 


Partett, J.—Though the first source of | 
authority to be looked to for an answer 
to the -question referred is the Vinaya, 
I think we are at liberty to look further 
than that, e. g., at the Dhammathats, at 
any rate on points on which the Pinaya is 
silent or regarding which the Dhammatkats 
are not clearly in conflict with the Vinaya, 
Further, I think that in endeavouring to 
interpret the Vinay2 we may have regard 
to the views of sommentators of recognised 
or proyed authority and apply its rules 
in “the light of what are found to be the 
actual modern condition of the Buddhist 
monkhood. I presume that the Buddhist 
monastis orders in all countries acsept 
as authoritative some such code of rules 
as that which wecall the Vinaya. Doubtless 
in all countries they have availed them- 
selves of tradition and the ingenuity or 
sophistry of subtle writers to modify or 
enlarge the strict provisions of those rules, 


< 


- constituted hierarchy, which is 
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Ssarcely any rules could be plainer than 
those prohibiting the handling of money 
and enjoining celibacy, yet it is a matter 
of common experience that, some at least, 
of the monks of Ceylon handle money 
freely, while many Lamas of the northern 
school marry and have families. I doubt 
not that these phenomena are plausibly 
explained by the theologians’ of those 
countries. Though it has been thought by 


some writers that the Pinaya does not 
recognize the possession of arable land 
either by individual monks, or’ by the 


monastic order, possession of both kinds 
has been recognised by the Courts in 
Burma, Maung Talok v. Mo Kun (9) and 
Maung Hmon v. U Oho (11), and the 
present reference is based upon possession 


by an individual monk. If an individual 
monk can possess it one obstacle to its 
possession by the other appears to ba 
renioved. Nor do I think that the in. 


determinate nature of the order and the 
absence of a recognised hierarchy ara 
fatal objections to its holding lands. The 
Buddhist priesthood in Burma is, I should 
say,asdeterminate a body as the clergy of most 
religions. Moreover, property is sometimes 
dedicated to and held by the incumbents for 
the time being cf a particular monastery or 
group .of monasteries (tack), which are 
sufficiently definite. bodies. As to the 
hierarchy, Government may not have off- 


-~ cially recognised the thathanabaing’s authority 


in Lower Burma, but I believe 
matters of disciplins and doctrine the 
monks of Lower Burma submit to his 
rulings. But whether that be so .or not, a 
hierarchy extending to the next lowest 
rank, namely, the sayadaws, exists and I 
should think is thus far as complete and 
full of vitality as when Bishop Bigandet 
wrote his article upon it and formed the 
opinon which he expressed in the follow- 
ing striking words:—‘“There is another 
characteristic of the religious order of 


that in 


Buddhists which has favourably operated - 


in its behalf and possibly contributed to 
maintain it for so many centuries in go 
a compact and solid a hcdy that it seems 
to bid defiance to the destructive action 
of revolutions. We allude to its regularly 


as perfeot 
(11) 2 D B. R. (1892—96) 397, 
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as it can be expected, particularly in 
Burma and Siam (12).” Itis recognized 
that the order shall be capable of holding, 
and it does in fast hold, land (parks and 
‘gardens) and it appears to me that there is 
no practical reason why it should be incapable ` 
of holding land nsed for other purposes. 

The provisions of the Vinaya as to the 
disposal of the effects of a deceased monk 
are brief and refer expressly only to pro- 
perty whish it is necessary for him to 


have or which the canon allows him to 
possess, and this goes to the surviving 
members of the order. Sections 394 to 


412 of Volume I of: the Kinwin Mingy’s 
Digest contain fuller rules collected from 
the Dhammathats, and these too repeat the 
general rule that a layman cannot inhorit 
the property of a monk. The property 
of monks is classified as garubhan and 
lahubhan ; broadly speaking, the former goes 
intact to the order, the latter is shared 
by the inmates of the deceased’s monas- 
tery. Culturable lands are not expressly 
included in the list of the garubhan pro. 
perty, though the Dhammathatkyaw, quoted 
in section 393, groups it with other pro- 
perty, which is garubhan. On the other 
hand the Cittara, quoted in section 406, 
gives culturable land to a lay co heir attend- 
ing upon the deceased, as being property > 
to which a monk is forbidden to devote 
much attention. if, as I understand, the 
term garubhan | means that property of a 
monk to which importance is attached, I 
consider ib should be confined to the 
articles necessary for him and to such 
other “property as the Vinaya expressly 
allows him to hold, and that it cannot 
properly include culturable land of which 


. the possession, if not implicitly forbidden, 


is certainly not scountenanced. “If this be 
so, it is difficult to see how the whole 
order oan succeed to such land ‘if left 
undisposed of by a deceased monk. None 
of the texts tappear to class culturable 
land as lahubhan property of a monk, nor 
do I think that that term can be properly 
applied to property which it is not eon- 
templated that a monk should hold at all, 
On the contrary it appears to me that 
the fifth principle deduced in Maung On 


: cy Bigavdet’s Legend’ of Gautama, pages 249 
o Dr 
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Gaing v. U Pandisa (13) oan be traced both 
in the passage from Qittara referred to 
above and also in the texts in section 
409 of the Digest, and that property 
either acquired by laymen’s pursuits or 


‘ which, like culturable land, it is not proper 


1 


for a monk to possess is not religious 
property and reverts to the lay heirs of the 
deceased. 

My learned colleague has deduced from 
the Vinaya and commentaries that a monk 
may possess sven property which it isim- 
proper for him to hold, if he holds it in 
the right way, which I take to mean 
vicariously. Unless one san be assured 
that the Buddha himself would have 
countenanced what appears to be a 
subterfuge, I doubt if one should accept it. 

The land covered by the reference is 
moreover of two kinds, part inherited by, 
and part given to, the deceased monk, after 
his ordination, and it appears to me that 
the two classes are not necessarily on the 
same footing. Bishop Bigandet wrote “His 
(the Buddhist monk’s) complete separation 
from the world has broken all the ties of 
relationship. * * * Like 
Buddha himself he parts with his family, 
relatives and friends, and seeks for admis- 
sions into the society of the perfect” (12). 
It may be doubted whether one who has 
entirely severed all ties of blood, one who 
is even enjoined to pnll his own mother 
out of a pit with no more regard for her 
porsonality than if she were a log of 
wood, is capable of inheriting at all from 
kinsmen from whom he has so completely 
cut himself off. In this view this part of the 
land atany rate should properly go to his 
surviving next-of-kin. 

As regards the land given to him, a 
passage is sited from a work by the 
Maungking Sayadaw showing how a monk 
may receive a gift of salturable land. The 
Sayadaw explains that a donor may make 
a gift of paddy land to a kyaung for the 
benefit of thosa residing in it, Then if 
there chance at the time to be only one 
inmate of the kyaung, “the property is to 
all intents and purposes his.” It appears 
to me, however, that even in the sircum- 
stances supposed, the monk is at most a 
trustee of the land for future incumbents 
of the monastery, A monastery isor at 


(18) P.J. L. B. 614, 
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any rate can be, thingika property, and 
land dedicated to a monastery for the 
maintenance of those who from time to 
time occupy it, would-attach to the monas- 
tery and become, thingika equally with it. 
The conditions assumed by the Sayadew 
are not present in the case under reference, 
which deals with a gift, not to the resi- 


dents of a monastery for the time being, 


but to a partionlar monk; the passage, 
therefore, does nof apply to the present 
vase, though at the same time it does 
appear to my mind ‘to imply that a gift 
of culturable land cannot be made to or 
accepted by an individual monk. I have 
heard ib suggested that a monk conld not 
rightly refuse such a gift, as he would 
thereby be denying the acquisition of merit 
tothe would-be donor. I confess that this 
savours to me of sophistry, and that I 


` cannot fathom the philosophy which treats 


as a meritorious act an attempt to seduce 
a monk from his vows or at any rate to 
induce him to break the canon of his order, 
It appears to me that the omission in the - 
Vinaya of arable land from the property 
which alone the Buddhist order of mendi- 
cant monks may possess is too strong an 
explained away by mere 
commentators, and that a monk cannot- 
of cnulturable land. If he 
dues so, it is not religious, but lay pro- 
perty, and if left undisposed of at his 
death, it should go to his next-of-kin. 

In view of this difference of opinion 
the question must be referred to a Fall 
Bench. a. Wine 





Mr. J. A. Maung Qyi, for ‘the 
lants. 

Mr. May Oung,for the Respondents. 

OPINION OF THE FULL BENCH. 

The question referred to the Fall Bench 
in this case is as follows :— 

“A pongy: dies possessed of paddy 
lands part inherited after his ordination 
and part given fo him after his ordination. 
Are his next-of-kin entitled to inherit the 
lands ? ” 

The reference was originally heard by a 
Bensh of two Judges but as they disagreed 
it was further referred to a Full Bench. 
There is no doubt that the Civil Courts have 
jarisdistion to adjadicate on this question, 
This point is clear from the desigion in 


Appel. 
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U Wisaya v. U Zaw Ta (14), which was a suit 
for the recovery of certain lands, both 
parties being Buddhist monks; the Bench 
held that Civil Courts in Lower Burma 
have jurisdiction to deside suits ofa civil 
nature in which points of Hoolesiastical Law 
arise. Certain questions arising from the 
present reference were framed by the Court 
and sent to the Mandalay Thathanabsing 
with the request- thatthe would favour the 
Court with his opinion on them. The Tha- 
thanabaing has been so good as to somply 
with this request and his answers to the ques- 
tions have been considered by the Court. 

The first point that arises is as to the 
law which should govern our devision. The 
Thathanabaing’s answers show that if the 
case were to be decided by an Heclesiastical 

Tribunal, the Tribunal would be guided by 
the Vinaya text and the various som. 
mentaries thereon (Atthakathas, Tikas, etc.) 
and that the authority of the Dhammathats 
ig not recognised by the Haclesiastical 
_ Tribunals. In the Upper Burma case of 
Nga Po Thin v. U Thi Hla (10), which was a 
dispute between a Buddhist layman and a 
monk relating to a monastery site, the 
learned Additional Jodicial Commissioner 
held that the proper ‘basis for decision 
-should be the Vinaya text (i.e, what is 
known in Burma as ‘The Palidaw”). We 
are atone with Mr. McColl in holding that 
cases of this nature should be decided 
according to the Ecclesiastical Law, but we 
think that in basing his decision on the 
Palidaw alone he took too narrow a stard- 
point. The Vinaya and its commentaries 
form part of the Buddhist Law and where 
the devolution of the property of a pongyt 
is concerned, it seems right that this branch 
of the law .should govern the decision, 
Morecver, there are passages in U Gaung’s 
Digest which suggest that in the learned 
sompiler’s opinion the Vinaya writings and 
not the Dkammathais should be regarded 
as the authentic guide in such matters 
(vide Volume I, pages 452, 463, and 464), 
At the same time we cannot entirely exolude 
the Dhammathats from consideration and 
where the Ecclesiastical Law is silent we are 
of opinion thatthe provisions of the Dham- 
mathats should be taken into ascount, if 
they are not inconsistent with the Vinaya 

(14) 27 Ind, Cas. 112; 8 I. B. R. 145; 8 Bur. L, T. 
G2. i 
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and its commentaries, for tho Dhammathats 
throw a valuable lighton the established 
custom of the- country, even in regard to 
ecclesiastical’ matters, ata period still very 
recent when compared with the age of the 
Vinaya and the earlier commentaries thereon. 

The general rule to be drawn from the 
Vinaya [see Mehavagga, Volume VIII, Chapter 
27, section (5)] (15) is that religious property 
belonging to a bhikku or rahan passes on his 
death to the -sangha Provision -is made 
for the division of the less important 
articles—lahubhan— amongst the members of 
the order who are present. But the more 
important property—garubkan—is impartible 
and passes to the, sangha. This rule no 
doubt was originally intended to apply only 
to property falling within the description 
of the four requisites food, raiment, shelter 
3, e, monastery ard site, and medisine— 
for these are the only things whish a 
rahan could possess. But it is clear that 
this restriction has long ceased to be 
operative. Individual vahans do possesses 
paddy land and other property not of a 
monastic kind, which the original Vinaya 
text would forbid to them. Modern monks 
interpose a kappiya karaka or lay steward 
who holds the forbidden property for the 
rahans, The germ of this practice may. be 
found in the Patidaw itself. The passage 


oa 


from Parajikam Vinaya in the extracts from. 


Winipyatton (16) given in Mr. Justice Maung 
Kin’s notes attached to this . judgment 
shows thatif gold and silver was received 
by a rahan he had to abandon it and 
confess a sin. A taga (layman) could then 
pick if up and buy robes, eto., for the 
other rahans but not for the rahan who 
oviginally received it. 
the extracts from Wénipyation (16) and 


„Tipitaka Winisaya (16) show, the kappiya 
‘ practise bas been much extended. Gifts - 


of paddy land and even gold and silver 
which it would be sinful for a rakan to 
accept directly are taken vicariously by 
means of a kappiya. The gifts are ex- 
pressed to be made for the purpose of 
supplying the four requisites and property 
received in this manner becomes what: is 
called kappiya property, t.e., property which 
a rahan may hold lawfully. The kappiya 

M5) Sacred Books of the East, Volume XVII, 


Vinaya text, Part II, p. 245, 
(16) See annexure to this judgment, 


In modern times, as . 


on 


* 
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- system is approved in the answers sent to 
our questions by the Thathanabaing, who 
is thé head of the Upper Burma monks. 
It may be objected that the system in its 
present ` extended form is not consistent with 
the spirit of the rules laid down by the. 
great ` Founder of the order, “seeing that 
it would enable a monk to evade most of 
the onerous obligations of the monastic life. 
It “cannot be forgotten that the order is 
essentially an order of mendisants who have 
renounced the world. Although they make 
no actual vow of poverty they divest 
themselyes of all worldly possessions 
at’ the time of ordination and the 
Vinaya text certainly contemplates a body 
of dscetics living in poverty and depend- 
ent upon alms even for the necessaries of 
life. But the Civil Courts have not hitherto 
questioned the propriety of the kappiya 
system and it does not appear competent 
for them- to doso. On the other hand, the 
Courts bave in many cases tacitly admitted 
that there is nothing to prevent a pongyi 
from holding paddy land. This view is in 
accordance with long established custom; it’ 
is supported by passages in the Atthakathas, 
the authority cf which is regarded as in- 
ferior only to that of the Palidaw itself, and 
the practice in its existing extended form 
has the approval of the Thathanabaing in 
- Upper Burma. If reform is desirable, a 
point as to which we express no opinion, 
it must come from within the order itself 
or must be brcught abcut by pressure of 
lay Buddhist opinion; it cannot be imposed 
by the action of the Civil Courts, for it 
appears in effect that the rigid monastis rule 
contemplated in the canonical text has 
long since become only a pious memory 
and a counsel of perfection., The Dhamma- 
thats moreover support the view that a 
pongyt may hold property which is not 
of a monastic kind. Although arable land 
is not included in the lists of garubhan 
property in section 396 of the Digest, other 
sections show that the holding of such land 
by pongyts has long been recognised by 
custom (see sections 407 and 410). 

In the question referred to us it is 
assumed that a pongyz may inherit paddy 
land from his lay relatives and that he 
may accept a gift of sushland. As regards 
gifts, for the reasons noted above it appears 
that .there’tis nothing unlawful in the des 
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dication of paddy land to a pongyi as a 
religious gift. But the case of inheritance 
is different and we are not prepared to hold 
that a pongyt can inherit from his lay relatives, 
When a pongyt or rahan is ordained his 
severance from his family is so complete that, 
if he was a married man before, he is regard- 
ed as having divorced his wife. He is 
Gertainly cut off as completely from his original 
family as if he had ‘been adopted into 
another ; family. Sir George Shaw in 
Ma Taik v. U Wiseinda (17) pointed out that 
it is nowhere laid down in the Dhamma- 
thats that a monk is incapable of inheriting 
and he thought that there was nothing to 
prevent a monk from acquiring by inherit- 
ance “property which he proceeds to devote 
to religious purposes.” We are unable to 
agree in this view, as we consider it in- 
consistent with a pongyi’s personal status 
that he should inherit from his natural 
family with whom all ties of relationship 
have been annulled. Although the Dhamma- 
thats do not lay down that a monk is 
incapable of inheriting from his family, we 
are not aware that there is any passage in the 
Dhammathats or in the Vinaya or its commen- 
taries which expressly recognises thata monk 
is capable of inheriting. If, therefore, land 
is allotted to a pongy: by his relatives as his 
share, of the family inheritance and the 
pongyt ‘accepts it in accordance with the 
keppiya method, it can only be regarded as 
a religious. gift to that pongyi. 

Dealing now with the main question refer- 
red, asto the disposal of a pongyi’s land after 
his death, the general rule deducible from 
the Vinaya and the commentaries is clearly 
that all garubhan property which had been 
given to the pongyt outright by way of 
religious gift and of which he dies posses- 
sed goes to the sangha and that the Jay. 
man cannot inherit such property from a 
pongy?, and this general rule is recognised 
also in the Dhammathats (see section 397), 
The Wéntpyation contains an extract from 
Mahavagga Aithakatha extending the rule 
to all kappiya and akappiya property, bub 
the original Attha‘atha text has ‘not been 
traced (see extract No. 2 from Wini- 
pyatton in annexure). The Dhammathats 
cited in section 407 of the Digest lay down 
expressly that a rahan’s co-heirs shall not 


(17) Chan Toon L, O. H, 235, 
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inherit property given to him by others as 
a religious gift but that all such property 
shall go tothe order. The same rule is 
found in the Manukye text extracted in 
section 398, and other texts in that section 
also reiterate the rule that a lay co-heir can- 
not inherit the property. 

When land is given outright to an in- 
dividual pongyt as a religious gift, it becomes 
the property of the order on kis death 
cr on his leaving the order. We regard 
this as a devolution not by inheritance but 
by virtue of the original dedication to re- 
ligious uses made by the donof. 

Sections 408, 409 and 410 of the Digest 
contain texts whieh at first sight appear: to 
conflict with the general role that laymen 
cannot inherit from a rahan. Section 408 
provides that lay co-heirs can resume pro- 
perty, givento a rahan by parents as a religious 
gift, “because such property does not properly 
belong to the members of the order” 
(Yuzathat, Manu Vananna and Kungyalinga). 
Other texts`from the same three Dhamma- 
thats (vide section 410) provide that gifts 
made to an individu lrahan revert on his death 
to the original donor, According to the texts 
in section 409 the rahan’s lay relatives inherit 
property which be himself acquired by trade, 
agriculture, or usury. The special provisions 
contained in these three sections appear to eon- 
templatecasesin which the property in question 
has not been given outright as a religious gift. 
In such cases the property would not devolve 
< on the order on the owner’s death. The 
. texte ‘in seotion 408 should be read with 
section 97, which deals with the revocation 
of parental gifts; the texts in section 409 
slearly relate to property which is not re- 
: ligious property at all; and the texts in see- 
tion 410. expressly state that the property 
whioh the lay sco-beirs-inherit is property 
in respect of which the dedication was 
limited tothe individual rahan with no inten- 
tion that the property should ultimately pass 
-to the order generally. 

In the appeal out of which this reference 
arose the District and Divisional Courts treat- 
ed the land in suit as having besom the 
outright property of the deceased pongyi. 
Accordingly in answering the reference we 
confine ourselves strictly to the case of land 
given to a pongyt outright as a religious 
gift. Cases may oscur in which the land is 
not given outright, the intention being to 
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make a gift of the produce only for the 
donee’s lifetime. Our decision does not relate 
to such cases. Nor does it relate to the 
class of cases exemplified in the Digest, seétion 


409, in which the pongyis acquire land other- 


wise than by religious gift. 

We answer the reference as follows:—A 
pongyt after his ordination cannot inherit 
from his lay relatives. On the death of a 
pongyt his lay relatives cannot inherit from 
him land which had been given to him outright 
asa religious gift. 

The questions referred to the Thathana- 
baing, his answers and the texts in support 
thereof, and Mr, Justice Maung Kin’s extracts 
from the Maingtaing and Thalon Sayadaw’s 
treatises on Buddhist Ecclesiastical Law 


‘will be appended as annexures to this judg- 


ment. 





Questions referred to the Thathanabaing, 

(1). When a matter concerning rahans, 
which involves a dispute between monks 
themselves or between monks on the one 
hand and laymen on the other, ‘somes 
before an Ecclesiastical Tribunal, by what 
written authorities should the Tribunal be 
guided? 

(2). Is it permissible to look to any 
authorities besides the actual canonical text 
of the five Vinaya booke? If so, by refer., 
authoritative works should 
the dispute be desided? (Please enumerate 
them fully in the order of their import- 
ance.) ç 

(3). Where the dispute is between a 
layman and a rahan, to what extent is 
the authority of tho Dhammathats recognized 
by the sanghaP 

(4). Can the sangha (the whole order) or 
a gana (group of rahans) accept a sanghtha 
gift of paddy lands? 

(5). Can a bhikku inherit baddy lands 
or any other property from his deceased 
relatives? If the surviving heirs of a deceased 
relativa allow the bhikku to take a share, 
would that be sonsidered an inheritance or & 
giftP . 

(6). What are the properties which a 
bhikku can legally own as his poggalikka? 
Can a bhikke own paddy lands-as pogga likka 
sə as to have exolusive control over it 
and to receive the rents and profits 
his indiyidga) use, and to dispogg 
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“of “it at his pleasure to whomsoever he 
chooses? -> $ } 

(7). Bearing in mind the answers to ques-, 
tions 4, 5'and 6, where a bhtkkhu dies leaving 
paddy lands the profits of which he had- 
enjoyed in his lifetime, on whom do the lands 
devolve, the sangha, the guna or the bhikku’s 
next-of- kin? 

C B, Fox, 
0 


ds 
| : 22.8-16 
- “The Thathanabaing’s answers. 
To question I. 
The written authorities are:— > 
(a) The five books of Vinaya texts. 
(b) The Athagathas or the commentaries 
onthe Vinaya texts. - 
(c) The Tikas or the sub-commentaries. 
(d) The Gandhandara or acholia. : 


To question II. 

~ Other authoritative works besides the five 

book of Vinaya texts in order of their importe 

ance are: 
(a) Samanta Pasadiku Athagotha or com- 

‘mentaries on the five books of the Vinaya. 
(b) Kankha Vitarani Athakatha or com- 

‘mentary on the Pati mokkha. - 


(0) Vakira Buddhi) 


Tika | These are sub- 
(d) Saratta Dipani t commentaries on the 
Tika | Vinaya and the 
(e) Vimatt Vinodami | Samanta Pasadika, 
Tika 
(f) Rankhavitarini These sare sub- 
Tika (old) a. conimentaries on the 
(g) Kankhavitarin | Kankhavitarint Atha- 
Tika (new) katha, 
(A) Vinaya sangha) 
Althagatha 


(i) Vinaya Sangha 
Atthagatha Tika (old) + Scholia 
(j) Vinaya Lankara| above. 
Tika (new) 
(k) Uddha Sikkha 
(1) Mula Sikkha J 


To question III, 

There is no precedent for the -Thathana- 
taing in Oouncil to recognize the authority of 
the Dhammathats. They are accustomed to 
decide according to the Vinaya only. 


the 


on 





To question IV, 
If gifts cf paddy lands are made in accord- 
ance with the Vinaya roles, the sangha (the 
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whole order) and the gana (groupof rahans) 
can accept them as sanghika gifts, 


To question YV., 

A.vahan can inherit paddy landa or other 
property from his parents or relatives in 
accordance with the Vinaya rules and 
the property that he inherits is called his 
inheritance. 


To question VI, 

The properties which a bhikku oan lawful- 
ly own as his poggalika are:—~ : s 

(a) robes, food, monastery and medicine 
known as the four requisttes, 

(b) all utensils allowed by the Vinaya, 

(e) when paddy lands are made over 
to a “layman ‘(the kappiya karaka) and 
the benefits derived from the said lands 
are handed over to the bhikku, he can 


enjoy them according to the Vinaya 
rules, 
The bhikku owns the paddy field as 


his poggalika and has full rights of dis- 
posal, 
To question VII. 

Bearing in mind the answers to questions 
IV, v and VI, if a bhikku dies leaving 


‘paddy lands without disposing of them in 


his lifetimé the lands so left become 

If in his lifetime he 

gave them away in accordance with the 

Vinaya to others and the donees accept 

them in accordance with the Vinaya rulea, 

the donees who so accept themare the owners 

thereof, 

. Translation of Pali passages in support of 
the answers, 

Question I. 

(a)O Ananda, I have already preached to 
ycu the dhamma and ordered the rules of 
the Vinaya. . Let them be as teachers to you 
all when J have passed away. 

Sutta Mahavagga—Maha Parinibhana 
Suita, 

(b) The Vinaya Pitaka is called Anadesana 
or mandatory sermons because rules were 
enjoined by the Lord Buddha who had 
authority to make rules. 


Question 11. 
The Buddha explained tha meaning of 

There is nd passage which 

can be said to have been left unexplained by 


him. 
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Maima Panasa Athakatha, Upali Butta., ` 
Question III. 

Same as (a) in question I. 
Question TV. . 

(a) If the donor says “I give this irriga- 
tion tauk or reservoir, this field, this plan- 
tation to the monastery,” the gift should not 
be deslined or refused. 
Samanta Pasadika; Paraiikam Atthakatha Raja 

Sikkhapada, 


` (b) How is a gift lawfully made? 


When the gift . is accompanied with 
the “words “make nse of the four 
“ pequisites.” 


If the donor says “My Lord, I pray you let 
the order make use of the four requisites” 
then the gift is lawful. 

Samanta Pasadika; Parajtkam Atihakatha Raja 
Stkkhapada. . 

(c) A gift is made secoinpanted with 
the words _“Please make use of the four 
requisites.” Now with reference to this 
or in explanation of this the gift i is valid 
jf the following words are used “We give 


this irrigation tank in order that the 
bhikkus ~ may make use ; of the four 
requisites,” or the words “We gave this 


irrigation tank for the purposes of the 
four requisites.” So much the more fitting 
is it therefore if the worda used are “We 
give the profits derived from this irrigation 
tank for the four requisites.” 

Saratha dupant Tika —Semanta Pasadika 
; Parajikam Atthakatha. 
Questjon V. 


ía) Bhikhu. A debtor should not be 


ordained. He who ordains such a one is 


guilty of a dukkata offence 
` Vinaya Mahagavva, 

(b) O bhikkus, The meaning of “debtor” 
in the sentence “a debtor shonld not be 
ordained” is as follows:— 

A man’s father or. grandfather has 
contracted debts; or he himself has oon- 
trasted debts; or his parents have taken 
property from others with limiting con- 
ditione; that person commences to pay the 
debts or binds himself to pay the debts; for 
that reason he is called a debtor. 

Mahakandaka (commentary). 
Question VI. ” 

(a) If. without naming either the Sangha 
or the gana or an individual bhikku, gold 
or silver be offered with these words 
“This gold‘ and: silyer I giye tọ the 
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| : 
pagoda (cetiya) or to the monastery for the 
purpose of the four requisites (nava kamassa, 
new purposes) the gift should not be 
refused. The kappiya karaka should be told 
that the bhtkkus have need (of these offer- 
ings) for such and àuoh purposes, 


Samanta Pasadika Parajikam Athakatha; Raja 
Sikkhapada (commentary). 


(b) It ia lawful to appoint a happiya 


karaka to be in charge of an irrigation tank 


reserved for the purpose of the four 


requisites, % 


„Samanta Pasadtka Parajikam Aitthakatha; Raja 


Sikkapada (commentary)._ 
Question VII. 


(a) At that time a certain bhikku died 
possessed of much property and utensils 
(bandha and parakkhara) and they told this to 
the Blessed One, f 


The Blessed One said “O bhikkus! the 
Sangha are the owners of the robes and the beg- 
ging bowl of the deceased. But as the 
bhiklu nursing the deceased has rendered 
great services I allow the Sanghato give 
him either the three robes or the begging 
bowl. Now with-regard to the property left 
by the deceased bhikku I allow the lahu- 
bhan orlight property to be divided among 
the Sangha actually present. As to the 
garubhan or heavy property and immoveable 
property I ordain that it shall not be 
divided but be reserved for the Sangha from 
the four quarters. 

Vinaya Mahavagga Civara Kandaka, 

(b) Lf while living (a bhikku) gives away 
all his utensils or furniture to another and 
that other knowing it accepts it, the property 
passes to the donee, 

Vinaya Mahavagga Aitthakatha Otvara Kandka 
(commentary), 

(c) Ifthe furniture which is kept else- 
where (i.e., away from the donor) is not 
given away then such furniture belongs to the 
bhikku residing where.the furniture is, it is 
sanghtka property. 

Vineya Mahavagga Atthakatha Ojvara 
Kandaja (commentary). 





Th. athanabaing’ s Quotations. 
Quotations in support of the ang wer to 
question 4. 


ih . 


` Vol. XLIX] 
MAUNG, SHWE TON V. MAUNG TON LIN, 


(a) Same as quotation No.3 of Maingkaing 
„Kayadaw’s. . 
(b) Lines 24 27, `page- 560, Volume II of 


Parajikam Aithakatha, Raja Sikkhapada Chap- 


ter, Saya Pye’s Edition. 
(c) Lines 29-30, page 103, and lines 1—3, 


page 104, Volume I of` Tarasakam Tika. . 


otherwise known as Saratthadipant Tika, ` 

Quotations ‘in support of answers to ques- 
tion 5. 

(a) Lines 26—28 of Mahavagga, page 88, 
Saya Pye’s Edition. . 

(b) Lines 15-18, page 231, Volume I of 
Pacitaradi Atthakatha, Mahakanda Chapter. 


Quotations in support of answer to ques- 
tion 6. 

(a) Lines 23—26, page 559, Volume II of 
Parajikam Aithakatha, 

Ab) Lines 29—30, page 561, zbrd. 


` Quotations in, support of answer to ques- 


tion 7. 

(a) Same as the first quotation of Thalone 
Sayadaw’s. 

(b) Lines 10 —12, page 349, Volume I of 


Facitarudı Atthakatha, Oivarakhandaka Chapter. ° 


(c) Same as the third quotation of Thalone 
Sayadaw’s. ` 
a o $d. Maong Kin, 
Judge, 





Translations of Texts cited by Mangkang, 
Sayadaw at pages 180 to 183 of Tipetakaw- 


~ wintssaya Kyan, 


(L) Gautama the excellent Paya abstained 
from receiving (a gift of) paddy lands. 
3 Silakhan Pali, 


(2) One (a rahan) should. not accept for 
the benefit of himself or of the gana (i. e., a 
group of rahans) cr of the Sangha (i.e., five or 
more. of the order) any nisaggi property, The 
“ yahan who receives (such property) for the 
benefit of himself is guilty of nisaggi pacitti- 
apat. The rahan who receives it-for thè benefit 
of other Sanghas (i.e. rahans) is guilty of 
dukkata apat. When he reéeiveskappiya pro- 
perty he is not guilty of any apat, 


~ Rupiya Sikkhapada Chapter Parajtkam 


3 _Atthakatha, 
Lines 15—19, page 570, Volume II, Parajikam 


Althakatha, Saya Pye’s Edition. / 
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(3) If ya land which giyes crops, large or 
small, or paddy land is given with the words 
"L give’ you this ya or this paddy land”, # is 
not competent (to a rakan)” to acaept the 
gift. The same is the case where a bounded 
reservoir, t.e., tank formed by raising a bund 
on one side, is givenina similar way. If (it) 
is given in accordance with the kappiya 
practice (Kappiyavohara—kappia= =kappiya; 
say, if it is 
given with the words, “I giveit in order 
that you may obtain the four requisites,” then 
it is competent to the donee to receive it. If 
“a forest is given in this way it -is proper to 

accept it, 

Lines 14—17, page, 563, ibid, 


(4) If land growing with arops is given the 
donor regarding it as a sima (thein) the gift 
is acceptable, 

Line 24, page 563, ibid. 


(3) If the gift is made with the 
words “I give this paddy land, this ya 
land to the kyaung” , itis not competent to the 
-rahan to reject it. 

£ Lines 1—5, page 565, ibid. 


(6) All things, such as paddy land, oan 
be received only for, the Sangha, because 
the Pali texts (Tipitaka) say that they 
cannot be reseived-for the individual, Why? 
Because the Atthakatha speaks of the giving 
of a kyaung with the intention of benefitting 
the Sangha. 


, (Vimitivino Dani Tika, Saya Pye’s Edition, 
Volume I, lines 1—83, page 309). 


(7) If the gift is made withthe words 
“I give you this tank (bunded reservoir 
or other tank)” it dan be. accepted with 
the words “Very well, taga, I shall now 
have water to drink” or some such kappya 
words. 


Lines 5—7, page 561, Volume II, Parajikam 
Aithakatha Raja Sikkhapada, Saya Pye's Bdi» 


tion. 


x 


(8) In the case of a gift of paddy land 
or ya land it ean be accepted, if the donor 
says “I give this rice or this bean (taking the 
particular ya to be forraising beans) to the 
Sangha. 


Lines 27—30, page 562, Volume II of 
Parajikham Atthakatha, Saya Pye’s Hdi. 


$ tion, 
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(9) Ifthe donor says “O monk, I give 
these, the four requisites, for your use” the 
gift is proper. Š i 

Lineg 26-27, page 560, Volume IT of Paraji- 
kham Atthakatha Raja Sixkhapada, Saya Pye’s 
Edition. : : 

(10) Re the statement that, if the gift 
is to the sangha it is valid If the words 
need in giving paddy lands and bunded 
‘reservoirs are ‘I give this individual rakan 
the four requisites’, the gift should not 
be accepted. But, if in giving a tank (bunded 
reservoir or other tank) to a rahan who 
possesses a pure mind, it is said “I am giving 
it so that you may be able to obtain water” 
the gift can be accepted. $ 

Lines 24—28, page 307, Volume I of Fimati 
Tika, Soya Pye’s Edition. 

(11) ‘Taga! I will not take the money 
equivalent of a robe. I will only take a robe.” 

Lines 3-5, page 258 of Parajikam Vinaya, 
Rajasikhapada. Saya Pye's Edition. * 

(12) If a rakan takes pleasure in finding 
gold and silver near him or if he desires 
to appropriate the same to himself, he 
shall not~touch ‘it with (any part’ of) his 
body or otherwise give expression to his 
thought, for instance by saying “I will take 

-it Ibis property which is naxappi, i. e. 


ne uiraa 

*Translation of the lines asextracted by me in 
‘which quotation 11 of Maingkaing Sayadaw 
cours: — j ; 

“Suppose the king or his minister or a ponna 
or a thute- intending to make a gift of itto a 
rahan sends the price of a robe by a messenger 
< saying:—“Go, buy a robe with this money and 
“give it to so and go (or cover so and 

so with it)’ and the messenger approaches the 
‘rahan and says thus :—“O Lord, my master has sent 

me to give you the price of a robe. Please 
receive it,’ the rahan ought to “reply thus:—“‘O 
taga! we rahans do not receive the price of a 
- robe. We wish to receive robes only at the pro- 
per time.” Suppose in that case the taga says 
to the rahan thus:—“‘O Lord, is there onè who 
carries out your affairs?” The rahan who wishes 
to obtain” a robe should point out a person saying 
thus:—"“This watchman (or this taga) is the 
person who looks after the affairs of rahans.” 

The messenger should say “O Lord you have 
pointed out the veyavissa karaka, you have caused 
_me to know him. O Lord! At the proper time 
he will give. you o robe.” When the rahan 
wishes to obtain arobe, he should approach the 
weyavissa karaka and give him notice of his wishes two 
or three times, etc, etc., etc., (Lines 29—31 page 257 


and lines 1—22 of Parajikam Vinaya. Saya Pye’s edi- 
tion.) 
MaAUNG Kin, 
Judge. 
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, disapproved of this view. 


mat 


IN 


akappi. Tithe rahan refuses the gift he is 
not guilty of any apat. 

Lines 28-30, page 570, and line 1, page 571, 
Volumé II of Porajikam Atthakatha, Rupiya 
Stkhapada, Saya Pye’s dition. 

Comment by Maingkaing Sayadaw. | 
_ The Sayadaw’s comment on text No. 6 from 
Vimativinodani Tika is;:— 

“Generations of excellent sayas have 
If paddy land 
cannot be accepted by an individual monk, 
because as stated by. the author of Vimatizi-- 


‘nadani Tika the Pali texts do not justify 


even an acceptance for the benefit of the 
sangha. Acceptance by the sangha must also 
be held to be improper. (Page 181 of Tipetaka 
Windssaya Kyan). ` 
Regarding text No. 10 the Sayadaw’s oom- 
ment is: — ` 
“It is stated that the paddy land and 
ya land can be accepted only by the sangha 
bat not by the gana or an individual rahan, 
while as regards a tank it is stated that 
it may be acepted. by the sangha or a gana 
or an individual monk. I dare not accept 
sash a proposition (Ibid page 182). - 
Regarding text No, 12 the Sayadaw says:— 
“Although such is this text, it has also 
been stated that if it is given as the four 
requisites in accordance with the Kappiya- 
vohara “practice an individual monk, a gana 
or the sangha may accept the gift.” Why 
should it be said that only the sangha can ` 
accept it and not a gana or an individual 
monk? (lbid, page 182). ‘ 
Translations of the texts quoted in Thalon 
Sayadaw's Winipyatton, pages 5x, 59 and 60. 
-~(1) At that time a rahan who possessed 
mush property (bhandha and parikhaya) 
had died. And certain rahans reported 
the news to the exellent paya. The 
Paya said, O ratans, the sangha will get 
the alms, bowl and the robes. Even ao, I will 
allow you, rahans, to give the three robes 
(ticlvaram) and the alms bowl to the 
person who attended on the deceased 
during. his illness because gratitude is due 
to. him. If the deceased rahan died 
possessed of lahubhan bhandha and lahu- a 
pirtkkhaya, 1 will allow tha property to 
be distributed among the sanghas present, 
summukhibhutena. sanghena (*). If in 
that place there were the -deceased’s 


* The four or more'rahans who were present with- 
in a radius of twelve cubits of,the place of death, 





` 
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garubandha and garupartkhaya such pro- 
perty shonld not be abandoned or given 
away to, or be divided among the sangha 
including those who have arrived, those 
at the point of arriving, and those who 
are expedted to arrive, Lines 30-31, 
page 349 of Mahavagga and lines 1—6, page 
350 of the same. 

(2) If the rahan died within the 
‘precinets of his kyaung, only his alms bowl 
and robès may be given to the person 
who attended on him during his illness. 
If, after giving what should be given to 
such an attendant, there should remain 
property proper for the use of the rahan 
(kappiya bandha) and property not proper 
for the use of the rahan- (akkappiya bhandha), 
if there is praper or improper property 
or property whioh may be divided or 
property which may not be divided or 
property whioh is nissaggi or which is 
anissaggi, all such property belongs to the 
sangha, Act according to the Palidaw. 

~ . Mahavagga Atthakatha. 

(This passage is not to be found in 
any printed edition of the Mahavagga 
Atthakha). 

(3) If there is property at a distance 
` -whioh has not been given away to another, 
snoh property should goto the sangha of the 
place where it is. Lines 13-14, page 
Volume I, Pacitayadi Chapter Saya Pyes 
Edition, Matavagga Atthakatha, 


@ (4) O rohan! if a rahan dies the 
sangha get the alms bowl and the robes, 
But gratitude is due to_the person who 
attended the deceased during ‘bis illness; 
I, the Paya, allow you to give his alms 
bowl and robes to such attendant, 

The commentary on the last Pali text 
according to the Sayadaw is as follows: — 


(5) The person who attends upon a 
sick person whether a monk or a layman 
or even a female should be paid his or 
her hirs.” . i 

(6) The Sayadaw goes ‘on to say: “In 
Vajiyabuddht Tika, a sub commentary ona 
commentary (Aithakatha) known as 
Samantapasatika it is stated:—In a certain 
kyaung there live two monks. One .of 
them dies, If the other rahan takes the 
property of the deceased with the inten- 
tion of stealing it but not by resolying 
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that it shall come to him, it 
bs desided that the rahan is responsible 
for the value of the property, because 
he takes a rahan’s property. If, when 
that rahan- takes it, it is not within 
the precincts of the kyaung but ontside, 
the desision skould be different. Why? 
Because he can take ownerless property. 
If the property of the deceased rahan 
consists of a akkapiya property, such as 
gold and silver, such property qan be 
received only if it should be reseived 
according to rules of Uggahisikkhapada’ 
(rules of discipline re the receipt of gold 
and silver). To receive it according to 
rules, the kappiya karaka should be inform- 
ed, If-a slave is to be received, the 
monk will have no control (over him). 
Ifa watchman is to be received, the 
monk will have rights over him. If bulls 
or buffaloes are to be received, the mork 
will have right and control over those 
within the precincts of the kyaung. He 
‘will have no control over those outside. 
If he caught them outside and brought 
them within the precincts of the kyaung, 
after having made them his property, the 
manager of the kyaung will have the 
right to-control them. If property was 
left in trust with the “watchman of the 
kyaung, the result is the same.” 


Vajiyabuddhi Tika, 
page 167, lines 1.4, 


would 


Saya Pye's edition 

The Sayadaw next quotes from Sarattha- 
dipant Tiku, a sub-commentary upon Vinaya 
known as Samantadipant | Passadika as 
follows:— 


(7) Regarding the resolution made in 
connection with robes the explanation is 
this:—If a rahan who is on a journey 
and has with-him a robe belonging to 
another rahan, -hears of that rahan's 
death, and this was nof at a kyaung but 
outside in the field which is not ‘kyaung’ 
he may resolve, “May this robe some into 
my possession.”, provided that there is no 


‘ other rakan within the radius of twelve 


cubits. Sarathadipant Tika also called 
Terasaam Tika, Lines, 6-8 of the latter 
Volume II, Saya Pye’s Edition. 


- (8) the next quotation is from Oullavagga 
Aithakatha, a commentary on Oullavagga 
Palidaw; whose author is Buddhaghosa, 


~ 
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“Suppose one of the five rahans who live 
together dies having said that his parikhaya 
should go to his teacher or his pupil, 
who lives with him or to his father or 
to any other person, the property left 
does not go to any of those persons, 16 
shall belong to the sangha. This is true. 
Even if the rahan had said to his fellow 
dwellers, “On my death take my property,” 
the gift will not be good. The layman’s 
gift to the five rahans who live together 
saying, “On my death you all may take 
-my property” is good, . 


Lines 20—25, 
Pactioradi Atthakatha, Oullavagqa section. 


Uggahi Sikkhampada referred to in quota- 
tion 6 above is, as I have found, as 
follows:— . f | 

A rahan takes gold and silver, makes 
another to take it for him, or desires 
to possess auch (gold and silver) as is 
near him, he ought to abandon it or 
the desire (as the oase-may be) as he 
is guilty of pacttia apat. 

Explanation of terms used in the passage 
translated as above follows and then the 
the text goes on:— 


The rohan should approach the sangha 
and seated on his haunches with (one 
end of) his proper garment on his left 
shoulder should shiko the senior rahan 
with joined hands and say thus: My Lord, 
I have received this (gold and silver). It is 
right that I should abandon it. I (hereby) 
abandon it to the ` sangha. After this 
abandonment confess the guilt. The 
confession should be received by the rahan 
who knows how .to receive it. If where 
the abandonment has taken place, the 


watchman of the monastery or A taga 
happens to be present, it should be said 
thus:— 


"Ayuio imam janahi,” “O taga know 
this”. What then is the taga to do with 
the thing? He should not say thus:— 
“I bring this thing (to you)”, be should 
say “Ghee, oil (sessamum), boney, or 
jaggery is suitable.” If the taga brings a 
kappiya thing by exchanging the gold for 
it, all the rahans’ except the one who has 
received the gold can enjoy it (è. e. , the 
thing brought). 


~ 


INDIAN CASES. 


page 879, Volume II, 


{1915 


Parajikam Vinaya Rupiyasikkhapada, lines 
11 to 29, page 274 0f ‘Saya Pye’s edition. 
Sd. Marne Kin, 
Judge, 





1 


The following note has been furnished 
by Mr. May Oung after consultation with 
Aggamahapandita Saya Pye. 

The Thalon Saydaw was 
ecclesiastic of Shwebo district, 
during the reign of. Pagan 
Mindon Min for his erudition. He was 
the teacher of the Thingaza and the 
Shwegyin Sayadaws, the latter of whom 
founded the Shwegyin or Sulaghandé seot 
(as opposed to the UThudhamma or Maha- 
ghandi sect). The Thingaza Sayadaw was 
also highly venerated, and in his day was 
head of the Mahaghand: sect. But the 
monks of both sests look up to the 
decisions of the Thalon Sayadaw given in 
his Winipyatton. 


a high 
renowned 
Min and 


The Maingking Sayadaw was of the 
Mahaghandt sect and flourished in the 
reigns of Mindon and Thibaw. He.died 
after the annexation of Upper Burma, 
His principal work, Tipitaka Vinicchaya, 
is very highly esteemed by all scholars 
in Burma. 


$ 
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MANGAT V, EMPEROR, _ . KRISHNA AYYAR 0. EMPEROR, 
‘  forsibly to easel the ceremonies from 
- PUNJAB CHIEF COURT. _ being performed they, would, if they acted 
Osuna Revision No, 668 or 1918, - with the intention or knowledge mentioned 
-~ July 20,1918, in section 297, have been guilty of an 
Present :—Mr. Justice Martineau. offence under thateestion. They might even 
MANGAT AND axorner—Convicrs— have ‘been held guilty if they had told 
PETITIONERS . ; the complainant and his relations that they 
rersus . would not allow the cremation to take 
EMPEROR—Responpenr. place, But this did not happen in the 


Penal Code (Act XLV of 1860), s -297—Causing present vase. The petitioners merely told 


disturbancé to persons assembled for performance 
of funeral ceremonres—‘Disturbance,’ meaning of the complainant and his relations not {o 


The word “distùrbance” in section 297 of the Penal cremate the body, and the complainant there- 
Code implies some active interference in, or upon left the place and went off to the 
hindrance to, the performance of the funeral Thana to make report. The mere utterance 


ceremonies. 
‘The grand-daughter-in-law of the complainant of the worda “do, not cremate the body,” 


having died, the complainant and his ‘relations took ` unaccompanied by any attempt to prevent 
a the body out’ to the cremation ground and were the cremation, or by any manifestation on 
preparing to-oremate it, when the accused came he part of the petitioners of their intention to 


there and told them not. to cremate the body, and `- 
on being asked why, said that they would state the interfere if the complainant and his relations 


-- reason to the Police: > - should persist in having the body cremated, 


Held, that the mere nbkerameo of the words “do not sannot be regarded as a disturbance to the 


premata ti heal anaoempanied iy ang ato person assembled forth performance of the 
onthe parb of the accused of fheir intention to ` funeral ceremonies. . A A 
interfere if the complainant and his relations I, therefore, accept this application, set 


should persist in having the body cremated, could aggide the odnvictions aud sentences, and 
not be regarded as a disturbance to the persons acquit the petitioners, 


monies within the meaning of section 297 of the Revision accepted, 


Penal Code. - 
Revision from the order of the District 
Magistrate, Rohtak, dated tha 29th April 3 5 
“1918. - : 
Mr, Iftikhar Ali, for the Petitioners. 
JUDGMENT.—The case against the 
petitioners is that when the grand daughter- 
in. inant Shi ied,- 
in-law, of. the complainant Shiv Ram died, l MADRAS HICH dount 


2 inant and hi lati t k 
pnd iha sata nani aag ne, pala klena ko Osman Appears Nos. 651 anp 687 OF 1917 


` -the body -oué to the sremation ground and ` a 


were preparing to cremate it, the petitioners AND 
ae 4 E CRIMINAL Revisiox Case No. 122 op 1918, 


came there and told them not to oremate T No. 9% 
the body, and on being asked why, said that (Tasen up No. 9 ov 1918.) 
February 25, 1918, 


they would s'ate the reason to the Police. On 
these fasts the petitioners bave been convicted Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Napier, 


of an offence under section 297, Indian Penal- KRISHNA AYYAR AND ANOIRER— 


Code. - s No” Prisoners Nos. 1 and 21— 


The conviction -appears to be wrong. 
indignity wasoffered to the deceased’s body, ' Arena Do Sie 661 or 1917 
and the only question is whether the petitioners PALA No S, ‘17, OTHERS— 
_eat@ed disturbance to the persons who were Pacman On. a No. 6 cae ie 
bled for the formance of the funeral 
‘persona i | AMMASAI GOUNDAN—Acovseo No,-20. ` 
The word “disturbance” in sestion 297 i versus 
oe EMPEROR— RESPONDENT. 
„is nob defined, but J kaka ih that tho ` Criminal Procedure Code (Act V of 1898), ss. 165, 
term implies some-active interference in, or 168,235 Penal Code (Act XLV of 1860), s8. 147, 149, ' 
hindrances to, the performance of the faneral 32X 325, 383—Acts forming part of same transaclion 
sererionies. Had the petitioners a:tempted —Joinder of charges—Test—Unlawfal assembly at 
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different places—Unity of design and object, though 
specific unlawful objects at each of those places— 
Separate trial, whether necessary—Search by Police 
Officer, owtside his limits, legality of—Resistance to 
Police Officer during illegal, search, whether offence 
Unlawful assembly with hurt for common object — 
Conviction for rioting and hurt of accused who did not 
themselves cause‘ hurt, legality of. 

Where there were; three different unlawful 
assemblies ab three different places, each with a 
different common object but all in pursuance of 
a common purpose or design, viz., to prevent Police 
Officers from searching a place, and the whole 
occurrence arose out of a common cause: 

Held, that the acts of all the accused were parts 
of the same transaction and might be the subject of 
charge in one and the same trial. [p. 341, cols. 1& 2.] 

The evidence of the whole occurrence must be 
before the Court before it can come toa proper 


. conclusion as to the nature of the offences committed 


a 


by the different persons concerned in the occurrence. . 


D. 84], col. 2,] 


Choragudi Venkatadri v, Emperor, 5 Ind. Cas. 847; 
83 M. 602; 20M. L. J. 220; 7 MeL. T, 299; (1910) M. 
W. N. 65; 11 Cr. L, J. 258 and Emperor v. Sherufalli, 
27 B. 136; 4 Bom. L. R. 930, explained. 

An officer iu charge of a Police .station has no 
power to make searches in places outside the 
limits of his station except in the mode provided b 
section 166, Criminal Procedure Code. [p. 342, col. 1.! 

A person, therefore, who resists a Police Otficer 
conducting an unauthorised search outside the 
limits of his station is not guilty of an offence 
under section 333, Indian Penal Code. [p. 342, col. 2.] 


Where the object of an unlawful assembly is tO 
cause hurt,a member of that assembly, if he is 
. convicted ‘under section 147, cavinot be convicted 
also under section 323 or section 325 read with 
section 149, except that such of the accused as are 
“proved themselves to have caused hurt in the riot, 


would be rightly convicted’ of the offence of hurt in. 


addition to the offences of rioting. [p. 842, col. 2.] 
Appeals against~the order of the Court 


of Session, Coimbatore Division, in Sessions 


Case No. 101 of 1917. 
FACTS appear from the judgment. 


Dr. Swaminathan, for the Appellants,— 
In this case there has been a misjoinder 
of charges. There have. been three different 
unlawful assemblies in three different 
villages, Valayapaliam, Muthugoundan- 
puthur and Molakalipalayam. “These were 
three separate occurrences, each related to 
distinet subject-mattérs and the common 
object in each was different. The object 
of the accused in assembling at Molakali- 
pslayam was to rescue the 20th accused, 
These various occurrences do not amount to 

i one transaction within the meaning of 
section 235, Criminal Procedure -Code, and 
cannot be tried at ‘one trial. ' 
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The conviction of all the appellants under 
section 333, Indian “Penal Code, cannot 
be sustained. The P. W. No. 1 had mo 
right to make a search outside the limits 
of Annur village. His search in the villages 
of Valeyapaliam and Molakalipalayam was 
not warranted by law. He did not act in 
conformity with the provisions of section 163 
so that his action may be justified, Resistance 
to an illegal ast is not indictable. 4 


Some of the accused who-have not caused , 


hurt have been convicted both under section 
147 and under sections 323 and 325 read 
with section 149, That is illegal. 


Mr. P. R. Narainsawmy Atyar, for the 


~ || 


Public Prosecutor (Mr. Æ. R. Osborne), for the® 


Crown.—The trial is not obnoxious to the 
provieions of section 235, Criminal Procedure 
Code. The general object of all the acoused 
was to prevent the search of Goundans’ houses, 
though they spread their line of action over 
different places, and each batch of accused 
had a 
general common object. 


There was in reality only one oscurrence 
and the evidence as to that occurrence 
must be laid before the Court so that it 
might correctly appreciate the part taken 
by each batch of, accused. 5 


As to the conviction under section 333, 
Indian Penal Code,the Annar Police Officer, P. 
W. No. J, was within his rights in search- 
ing in other villages. Sections 165 and 166 
impliedly authorise such searches, the pro- 
cedure being analogous - to the issue of 
search warrants by Magistrates to order 
searches outside their jurisdictions. 


Dr. Swaminathan, in  reply.—Seotions 
166 and 165, Criminal Procedure : Code, 


- do not recognise the jurisdiction of Police 


Officers to search outside their stations, 
They must adopt the procedure prescribed 
in those seétions and cannot themselves 
make such searches. 4 


JUDGMENT.—Twerty- three persons were 
convisted by the Sessions Judge of Coimbatore 
of the offences of rioting, grievous. hurt and 
other allied offences, Of these, some have 
appealed to us and we will have to- deal 
with the case of each of them separately, 
Information was given on the 19th of 
May last year atthe Annur Polise Station 


. 


specific object in addition to the , 


r 


`~ 
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of a theft committed in the house of a 
Valayan. It appears that the Police searched 
the houses of some persona within the 
limits of the Polise station and then on 
the 20th in the: morning the Sub Inspector, 
prosecution - lst witness, along with some 
constables and others came to a village 
called Molakalipalayam. which is within the 
- jurisdiction of the Sulur Police Station. 
Molakalipalayam is about two or three miles 
from Annur, There tha houses of some 
of tha Goundans were searched and in the 
house of accused No, 20, who, it may be 
mentioned, has not ‘preferred any appeal, 
‘a cloth was’ found which was identified as 
part of the stolen property. The man was 
arrested and kept in cuatody, Some of the 
Goundans of that village ahd of a neighbour- 
ing village called Valayapalayam are alleged 
to have remonstrated with the Police against 
’.Asearching Goundans’ houses, but the Sub- 
Inspector would not listen to them. He 
apparently had some information about the 
stolen property and he was’ not to_be 
deterred from what he considered his duty’ 
— bo search in those villages for thé stolen 
property, The-20th acoused was kept at 
Molakalipalayam inthe custody of two 
Police constables and the Stb-Inspector 
along with other , policemen went on to 
Valayapalayam. There can be no doubt 
upon the evidenca that his intention was 
to investigate the case and to searsh some 
houses where he had information that the 
stolen property was concealed. The Goun- 
dans: of the locality, according to the 
evidence, were much excited. They raised 
strong objections to the Police searching 
Goundans’ houses. Accused No, 1, the 
Karnam of Mopperipalayam, and aconaed 
No. 21, the Village Magistrate of the same 
place, who were sent for, Were present at 
Valeyapalayam and they were appaaled to 
by the Police to help them in making 
. tbe search. What their astual\conduct on 
the occasion was, is.one of the points for 
consideration in their case. The case for 
the prosecution is that they not only refused 
to render help to the Polise, but abetted 
the Goundan villagers in assaulting them 
and preventing them from carrying ont 
any search in Valayapalayam. A large 
crowd of about 300 people gathered there. 
“ Acoused Nos, 2 and 8, who are said to 
“be prominent villagers, joined in the pro- 


Wu 
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tesi, and the mob did not allow the Police 
to searsh any of the houses there, The 
Police were: attacked and beaten. They 
tried to frighten the mob by firing one 
or two shots in the air, but the mob was 
in a truculent mood and attackei and beat 
the Polise. The Sub Inspector ran away to 
a place called Muthugoundanputhur, which 
is in the same direction as the Annur Station, 
from Valayapalayam. There he took shelter 
in a house, but the mob followed him, 
dragged him out cf the house, pnt him in 
a jutka and having disabled the pony of the 


jutka, dragged the jutkı with the Sub- 
Inepestor to a temple at Valayapalayam 
and kept him there. On the way tha 


mob seems ‘to have tilted the Sub-Inapestor 
out of the cart several times purposely as 
language of the 
Sessions Judge, so much rubbish. One or 
two constables were alsə taken to the 
temple and kept there, That, broadly 
speaking, is the outline of the oase for 
the prosecution, The policemen were all 
very severely handled and the Sub. Inspector 
was mercilessly beaten. One of his lega was 
broken, He had a number of injuries on 
his head and suffered apparently from con- 
cussion of the brain He was nearly for 
three weeks in the hospital and was not able 
to speak rationally for some days. Soma 
of the Police constables also received severe 
beating. Some Valeyans belonging to the 
complainant’s party were also beaten and 
one of them bore a severe injury, Informa- 
tion being given’ as to what had happened, 
reinforcements | came from the Annur 


| Police Station and the injured polisemen were 


rescued. A 

It ought also to be mentioned that on 
the same day, an old man called Séllappa 
Goundan was murdered. The evidence as 


‘to how and under what circumstances thia 


man came to be murdered is not very 
full, and it is nat possible, upon such 
evidence as there is, to find who waa res- 
ponsible for his death. It appears to have 
been .suggested on behalf of the presecution 
that the acoused or their friends deliberate. 
ly killed the old man in order to make 
ont a case against the Police. On- the 
seems to have 
suggested that Sellappa Goundan was attack. 
ed by a number of men, about thirty in 
number, probably belonging to the ‘Police - 


a 
4 
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pariy. The Sessicns Judge was unable 
vpon the eviderce placed. before him to 
fx the responsibility for ibe death of 
Sellarpa Gourdan on either party, or on 
apy cf the persons concerned in this case. 
In his opinion it might have béen an 


incident quite apart from the main riot or_ 


it might have been a deliberate act ‘done 
by. the accused in! order to shift the blame 
for the cccurrerce on to. the Police ; and 
we must ssy that we sre unahle to come 
to any more definite conolusion with respect 
to this most unfortunate incident. We do 
rot even know what’ investigation was 
carried ont and what attempts were made 
T7 to find out who-was responsible for this 
murder, , - 
“To ceme kack to the case before us, the 
defence cf ike accused cn the merits 
apparently was that the Polise headed by 
the Sut-Inspector, prcsecuticn lst witness, 
went on-ihe night of the 19th to the 
village of Valayapalayam ard looted the 
houses of some Valayans and committed 
‘rioting. Prosecution Ist witness is charged 
with having been drunk and in fact with 
haying run amok, It is said that “he 
repeated the same conduct on the 20th. 
Bat there cannot be any doubt that the 
«finding of the Sessions Judge that this story 
is not made out by any evidence worth 
mentioning, is, correct. If there was truth 
in this defence, one would-have expected that 
abundant evidence would have been forthcom- 
“ing to prove the sharge, which isa yery 
serious charge, against prosecution lst wit- 
ness. and the -other policemen concerned. 
Some of the defence witnesses do give some. 
vague evidence on, the point, but none of 
then profess to give any partioulars upon 
which a. defnite finding could be bared, 
Similarly, in the cross-examination of the 
witnesses for the prosecution, this story 
was bardly pnt tothem.. Oxseor two stray 
questions were asked ‘of some of the wit- 
nesses suggesting that the Police were acting 
illegally and aggressively in the village of 
Valayapalayam. But the attempt to elicit 
any facts from prosecution witnesses which 


would, support the defence in this connection ` 


is absolutely faint-hearted, and we cannot 
place the least reliance upon such evidence ' 
for the defence as has’ been adduced in this 
- connection. No doubt, this was the story 
_ which-accused Nos, 3 and 17- told the 
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Village Magistrate of Mopperipalayam and 
got embodied in the report Kxhibit XIII. 
But there also the statements are vague to 
the extreme and Exhibit. XIII bears internal 
testimony of this story being a soncootion. 
Before dealing with the evidence, we 
ought to deal with the question of law 
which was raised in the case, namely, whether 
there kas been a misjoinder of charges. The 
charges are with reference to the osturrence 
at Valeyapalayam and Muthngonndanputbar 
and also what happened in the afterncon 
at Molakalipalayam in the matter of the 
rescue of accused No. £0. Thére is no 
charge with respect to anything that was 
done by the aceused persons at Molakali- 
palayam in the morning, The sontention is 
tliat there were three separate occurrences 
and that théy could not be thesubjest of 
charge in one and the same trial, The 
whole -question restson whether the ocour- © 
rence on the 20th, as alleged by the pro- 
secution, amounted to one transaction within 
the meaning of section 225 of the Code of 
Criminal ‘Procedure, that is to say, whether 
the series of acts charged against the 
accused were so vonnected together as to 
form the same transaction. If they formed 
one transaction, there osn be no doubt that 
the charges were rightly joined. As to the 
scope and interpretation of section 235, the 
matter was considered recently by a Bench 
of this Court in Choragudt Venkatadri v. 
Emperor (1). There-it is pointed cut that 
it is hardly possible to lay down in abstract 
terms, which -would be any more definite 
than the language of the seotion itself, what 
would amonpt to one and the same trans- 
action. Hach case must depend upon its own 
facts,- the general test being whether the 
acts charged were s0 connected together as 
to amount to “tne transaction. The connec: 
tion in some cases would have to be sought 
in a common purpose running through all 
the- acts or in the nature of the occurrence, 
having regard to the.cause and the time and 
the place. It is pointed out in Ohoragudz 
Venkatadrt v.. Emperor (1) that the effect _ 
of the decision on sestion 235 is that 
at ‘least in a certain. class of cases— 
the tase there under consideration - being 
one’ of them— community of purpose or 


6 Ind. Cas. 847; 38 M. 602; 20 M. Iw J. 220; 


(1) 
T. 299; (1910) M, W. N. 65; 21 Or, L. J. 258, 


TA, L. 
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. be tried together, 


_ houses and to punish them 
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design and continuity, of action are essential 
‘elements of the connection necessary to 
link together different acts into -one and 
the same transaction”. This proposition, be” 
~ tit noted, was not intended to sover all cases 
“and this is expressly mentioned. Then it goes 
on: “In such cases the acts alleged to be 
connected ‘with each other muat have been 
done in pursuance of a particular end in view 
and as accessory thereto or perhaps as 
suggested by the circumstances in which the 
acts in pursuance of the original design 
were done and in close proximity of time to 
those acts. But mere sommunity of purpose 
is not guffisient; there must also be continuity 
of action.” It is laid down in Emperor v. 
Sherifallz (2), which was accepted in Ohoragudt 
Venkatadri v. Emperor (1) by this Court 
as enunoiating the proper test: “The real and 
substantial test, then, for determining whe- 
ther several offences are connected together 
so as to form the same transaction depends 
upon whether they are so related to one 
another in point of purpose, or as cause and 
effect, or as principal and subsidiary acts, 
as to conatitute one sontinucus acticn.” 

Here: the acts relied upon by’ the prosecu- 
tion were undoubtedly such as to donstitute 
one continuous action. It was argued that the 
objects of the unlawful assembly at the three 
. different places were different, and it is pointed 
out that some of the‘accused persons took 
pert in the occurrence at one place and some 
at another place. The fallacy running 
through the argument is that where there 
has been an occurrence of this nature, we 
must take the apecific common objest of 
each unlawful assembly mentioned in the 
charge as conclusive of the question whe- 
ther, if there was more than one riot in 
the course of an o3currence, they could all 
I do-not think this is 
what was intended to be laid down either 
in Choragudt Venkatadri v, Emperor (1) or 
Emperor v. Sherufalli (2). Here the purpose 
which connects the éceurrences in all the 
three -villages was to prevent the Police 
by forse’ from- searching the Goundans’ 


to do so.. Whether in pursuance of such 
-a purpose some of the rivters had in view 
one ‘specifica unlawful object at one place 
and some other of the rioters pursued a 


(2) 27 B. 195; 4 Bom. L. R. 930, 
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different object at another plase. would make 
no difference, so long as the different 
assemblies participated in tha one purpose of 
preventing Police Officers from searching 
-Goundans’ houses in sounaction with the 
theft of which they had information, It 
seems to us it could not have been the 
design of the Legislature. that where there 
has been an occurrence of this nature 
arising oub of a common cause, we should 
separate what happened into different oom- 
partments, as if were, and try the cases 
relating to different acts done in the course 
of the same occurrence separately. The 
evidence of the whole occurrence must 
be before the Court before it can come 
to a proper conclusion ‘as to the nature 
of the offences committed by the different 
persons concerned in the occurrence, and 
that is another test to be applied in this 
connection. : 

-We have considered the evidence carefully 
and there is no good reason to doubt that 
the case for the prosecution is true in all 
its substantial features. The Sub-Inspestor 
of Police went to the villages to make 
investigation, and apart from the question 
of law as to whether he was entitled to 
conduct a search in those villages which 
are sitaated within the jurisdiction of an- 
other Police Station, there is no reason to 
donbt the bona fides of his action. The 
Goundans, however, did not’ want that any. 
of their houses should be searched and took 
the law into their own hands. They not 
only obstructed the Police in sondusting 
the search, bat beat them causing serious 
injuries. There can be no question of any 
right of private defence in a case of this 
character, as it could hardly be contended 
that the Sub-Inspector of Police was not 
acting in good faith in trying to search 
the houses where the stolen property was 
suspected to be concealed, 

[Their Lordships discussed the evidence 
as against accused Nos`l, 2, H, 4, 5, 6, 7, 8, 
17, 21 and 23 and affirmed the conviction 
against all but ascused Nos. l and 21, who 
wer acquitted. ] 

As regards the rest of the appellants, 
they have been convicted among other 
offences of an-offence under section 333 of 
the Indian Penal Code, that is, causing 
hurt to a public servant in the lawful dis. - 
oharge of his duty. We have been asked 
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to ‘consider whether prosecution lst witness 
was lawfully ‘discharging his duty as a pablis 


‘servant in making or attempting to make. 


a search of houses at Molakalipalayam and 
Valayapalayam. We have no doubt that 
the view of the law taken. on this point 
. by the Sessions Judge.is wrong. Both these 
villages, as already stated, lie outside the 
Police Station of Annar and the Sub- 
Inspector could not make any search in the 
villages of Molakalipdlayam and Valayapala- 
yam unless his ‘action could be 
justified under sections 165, olanse 
4, and 166 of the Code of Crimi- 
nal Procedure. Under section 166 an 
officer in charge of a Police Station may, 
if he wishes, require an officer in charge 
of the station where the place sought to 
ba searched is situated to cause a search to 
be made in that” place and with his help 
“he himself can make the search. Section 
165, sub clause 4, on which the learned 
Pleader appearing for the Publis Prosecutor 
relies, says that the provisions of the ~ 
Code as to- search warrants- shall apply, 


as far as may be, to a“ search made under: 


this section. The argument in that the 
section, by implisation, authorises Police 
Officers to make searches in a place out- 
side their own jurisdiction in the same 
way as a Magistrate oan issue a search 
warrant to search a place outside the limita 
of his jurisdiction. But sub clause 4 of 
section 165 requires that the search must 
be made under the provisions of that very 
section and that section only provides for 
search within the limits of the Police 
Station of which the cfficer is in charge. 
This is a conclusive answer to the argu- 
ment on bpbalf of the Crown. Farther, 
we do not think that the Legislature ever 
intended to confer on Police Offisars in 
sharge of a Police Station the power to 
make investigation outside the limits of their 
‘stations except.in the mode provided by 
section 166. Even whére a Magistrate under 
sections 96 to 99 issues a search warrant 
for a place which is not within the local 
limits of his jurisdiction, the law requires 
that the warrant should be endorsed by the 
Magistrate who has jurisdiction over it 
or, in emergent oases, by the officer in 


charge of the Police Station within whose ' 


limits the place” is. What sub-section 4 of 


section’ 165 provides - is that such of the 589 
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provisions of the Orde as lay down the 
mode in which a ‘search is to be conducted, 
such as sections 162 and 103, should apply 
to searches by Police Officers; and it. could 
not have been the intention of the Legis- 
lature that any Police Officer in charge of 
a Police Station san, of his own will, search 
any place in the Presidency he chooses. 
We have not been referred to any sortof 
authority which would support the proposi- 
tion put forward on behalf. of the Crown, ` 
nor bas the learned Pleader appearing for 
the Public Prosecutor been able .to refer 
to any rule in the Police Code whioh pro» 
vides for a Police Officer searching houses 
in a place ontside the limits of his own ` 
station. On the other hand, there’ is a 
ruling of the Allahabad High Court report- 
ed as Madho Sonar v. Emperor (3), whioh 
seems to us to be exactly in point and in 
favour of the view of the law which we 
have suggested. We, therefore, think that. 
the convictions of all.the appellants under 
` gestion 833 of the Indian Penal Code must be 
set aside. 

We also find that several of the appel- 
Jants have been convicted, in addition to 
an offence under section 147 ofthe Indian 
Penal Code of offences under sections 323 
and 325 read with section 149, that is to 
say, they have been: found constructively 
guilty of burt, having | been members of 
an unlawful assembly in -sourse of which 
burt was committed. Now, it has been 
well settled that. where the object of an 
unlawful’ assembly is to caure burt, then 
a member of that unlawful assembly, if 
he is convisted under section 147, sannot 
be convicted also under section 323 01325 
read with section 149, except that such of 
the aconsed as are proved themselves to have ' 


caused burt in the riot, would be rightly . i 


convicted of the offence of hurt in addition | 
to the offence of rioting. In the result the 
2nd aseused will be convicted only of an 
offence under section 147 and his convictions 
under sections 325 ‘and 333 read with seo- 
tion 149 will be set aside. “The 3rd 
accused is rightly convicted under sections 
147 and 323, but his convictions under other 
‘sections-Will be set aside. The 4 4th accused 
will be convicted only under “section “147, 
and his sonviction under other - aeotions 


(8) 30 Ind. Cas. 141; 13 A, L. J. 691; 16 Or. D. J, 


~ 


s 
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The 5th accnded will 
be ‘convicted under sections 147 and 323, 


but not under the other ‘sections under 
which the Sessions Judge has convicted 
him. The 6th accused also will be convict- 


ed under sections 147 and 323, and his 
convictions under other sestions will be set 
The same applies to the 7th accused. 
We convict the 8th accused under section 
147 only and set aside his ` convictions 
under the other sections, The 17th accused 
has 'been rightly convicted- under sections 
' 147 and 323, but his convictions under 
other avabiona will be reversed. The son- 


vistion of the 23rd accused under section. 


147 will be upheld. His" conyiction under 
sections 323 and 325 read with section 149 
will be reversed, 

Aa regards the sentences, the offence was 
of a serious nature and the Sessions Judge 
‘has rightly awarded severe sentences. But 
get aside convictions under 
some of -the, sections of which the Sessions 


‘Judge wrongly found the accused persons 


guilty, we.rednce the sentences in the 
case of accused Nos, 2,4 and 23 .to one 
year and nine months’ rigorous 
ment each and in the case of accused Nos, 


‘8, 5,6,7 and 17 to two years and nine 


‘tables while the 


months’ rigorous imprisonment each, 
the case of the 8th accused, having regard to 
his old age we think simple imprisonment for 
one and a half years will sufficiently meet the 
ends of justice. 

» Having had all the 
we feel bound to consider the case of the 
20th accused who has been convicted under 
section 224 of the Indian Penal Code, 
although he has preferred-~no appeal to us. 


: He was the person in whose house a _sloth 


alleged to be stolen property was fousd at 
Molakalipalayam and he was arrested and 
kept in the custody of two.Police sons- 
Sub-Inspestor went on to 
Valayapalayam. After the riot at Valaya- 
palayam, when the Snub-Inspector took 
shelter in Muthugoundanputhur, some of 
the mob at Molekalipalayam resened the 
20th accused. The 20th accused went away 
with the mob as the two policemen who 
were in charge of him “had to flee on 
being attacked by the mob. We think he 
was technically guilty of the offence under 
section 224, that is, of escaping from lawful 
gustody. But haying ‘regard to the facts 


imprison- ` 


In™, 


evidencs before us, 
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of the case we cannot regard his act in 
a serious lighf as in the case of the other 
accused. He has already suffered imprison- 
ment for more than three months, and 
that will be sufficient punishment in his 
oase. We reduce his sentence to the term 
‘already suffered and he will be discharged 
from custody. 

The order regarding seourity bonds will 
be seb aside in the case of accused Nos. 1, 21 
and 20and will stand in the case of the other 
accused. 

The bail bonds of accused Nos. 
will be cancelled. 

M, ©. P. 

ES Sentences altered and convictions 
quashed against accused Nos. l and 21, 


land 21 





CALCUTTA HIGH COURT. 
Orimivat Revision No. 1289 or 1917, 
December 20, 1917. 
Present: —Justice Sir Charles. Chitty, Kr., and 
‘ . Mr. Justice Smither. 
GOLAM HUSSAIN AND ANOTHER—- 
PETITIONERS 
versus 
EMPEROR ~—Obpposite PARTY, 

Penal Code (Act XL Vof 1860), ss, 403, 406 — Refusal 
to return bond on payment of bond debt, and sub- 
sequent denial of payment — Offence. 

The complainant paid off a debi due to the 
accused on a bond on condition that the latter 
would return the bond. The accused, however, did not 
return the bond and subsequently denied the fact of 
payment: $ 

Held, that the accused were not guilty of any 
offence either under section 403 or section 406, 
` Indian Penal Code. 


‘Rule against an order of the Magistrate 
2nd Class, Chandpur, dated the 380th Angust 
1917, 


Babu Suresh Chandra Talutdar, for the 
Petitioners. 

JUDGMENT. On the findings of fact 
by the Appellate Court it seems clear that 
there wag no trust which would bring the 
ease under section 406, Indian Penal Code. 
Payment was made to the petitioners of 
a debt, directly that sum was paid tha debt 
was paid off, and’ the money so paid they 
were entitled to` retain What they failed 
to do was to carry oub the sondition on 

„whioh the money was paid, namely, to re- 
turn the bond, The learned Magistrate ig 


` 


a 
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“his éxplanaticn euggeats that the matter 
might tonstitute an offence udder section 
£03, Indian Penal Code, but there, again, 
he is met with the objection that there 
was no dishonest misappropriation of this 


money or wrongfnl ‘conversion to the use - 


of the petitioners, The money was paid in 
satisfaction or part satisfaction of a debt. 
Their offence really consists in their subse- 
quently denying the fact df payment. That, 
however, could not be taken into account 
-in the presént trial, The Rule must be 
made absolute, the conviction and sentence 
passed on the petitioners will be set aside 
‘and their bail bonds will be discharged. 
The fines, if paid, willbe refunded. 
š Rule made absolute, 


` 
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“PUNJAB CHIEF COURT. 
Orissan Revision No, 976 of 1918, 
October 18, 1918. . 
Present:— Mr. Justice Soott-Smith 
and Mr, Justice Broadway. 
INDAR SINGH—Acouszp— PETITIONER 
CETEUB . 


TMPEROR-— REePONDENT, 

Criminal Procedure Code (Act V of 1898),.s. 197— 
Magistrate of Second Class, offence committed by— 
Sanction to prosecute—District Magistrate, whether can 
grant sanction—Interpretation of Statute—Dictum, 
erroneous, in previous order of Court, whether binding, 

Where an offence is committed by a Magistrate 
of the Second Class, sanction for his prosecution can, 
under, section 167 of the Criminal Procedure Code, 
be given by the District Magistrate to whom he 
ig subordinate and whose power to give such sanc- 
tion is not limited by the Local Government. [p. 
345, col. 2.) 

The accused, a Tahsildar and Magistrate of the 
°” Second Clase, while enquiring into a complaint, lost 

his temper with a person whom he suspected of 

prompting a witness aud gave him a beating with 

a stick. He was convicted by the District Magis- 

trate of an offence ander section 323 of the Penal 

Code. On~revision to the Ohief Court ihe Judge, 

before whom the application came on for hearing; 

set aside the conviction on the ground that no 
sanction had been granted for the prosecution of the 
petitioner under section 197 of the Criminal Pro- 
cedure Code and remarked that the accused could 
not be prosecuted without ihe previous sanction of 

the Local Government id 

ing before the District Magistrate the latter granted 
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sanction for the prosecution of the petitioner under 
section 197 (1) of the Criminal. Procedure Code: 
Held, (1) that~the dictum of the Judge that the 
sanction of the | ocal- Government was necessary for 
the prosecution of the accused was erroneous and 
that the District Magistrate was not bound by it; 
_ Lp. 845, cols. 1 & 2.] 

(2) that under section 197 (1) of the Criminal 
Procedure Code the District Magistrate had power 
to sanction the prosecution of the acoused. [p. 845, 
col, 2.] 


Revision from the order of the District 
Magistrate, Kangra, dated the lst july 1918. 

The Howble Mr. Muhammad Shafi, for 
the Petitioner. A 3 


Mr. 0. Bevan Petman, Government Advo- 
oate, for the Respondent, 


JUDGMENT.—The fasts out of whioh 
the present application for revision arises 
are as follows :—~—The petitioner, who is a 
Tahsildar and a Magistrate of the Second 
Olass in the Kangra District, was ocon- 
District Magistrate of an 
offence under rection 323, Indian Penal 
Code, and sentenced to Rs. 30 fine, the 
charge against him being that while enquir- 
ing into a complaint under the Oriminal 
Procedure Oode, he lost his Memper with 
a person whom ‘he. suspected of prompting 


_a witness and gave him a beating witha 


stick. An application for ‘revision to the 
Sessions Judge of Hoshiarpur was rejected, - 
it being held inter alia that no sanction for 
the prosecution of the Tahsildar was 
necessary under section 197, Oriminal 
Procedure Code, as he was-not an officer 
who was not removeable from his office 
without the previous sanction of the Local 
Government. The petitioner having applied 
“to this Court on the revision side (Criminal 
Revision No. 65 of 1918), Wilberforce, J., 
held that sanction for the prosecution was 
required under section 197, Criminal Pro- 
cedure Code, and that, therefore, the pro- 
seedings of the District Magistrate were 
bad for want of jurisdiction. Those pro- 
ceedings were, therefore, quashed and the 
petitioner was discharged. The Judge not 
only held that sanction was required’ for 
tke initiation of the proceedings, but also 
that as the Tahsildar was acting as a’ 
Jadge within the meaning of-section 197, 
CYimiral Procedure Code, at the time 
when ihe cffence was said to have been 
committed, no Ccurt could take cognizance 
of the offence withcut the previous eanction 
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of the Local Government, After this order 
the matter was ‘again, before the Distriot 
Magistrate, who passed thə following 
order ; — 

“ Under- section 197 (1), Criminal Pro- 
cedure Code, I sanction the prosecution of 
Indar Singh, inthat he, while acting as 
Tahsildar of Kangra and exersising the 
powers of a Secand Class Magistrate in the 

. Kangra District and being subordinate 
to this Court, whose power to give such 
. sanction the Local Government has not 
- limited, did at Tika Chatiari, during a 
magisterial inquiry on or about the “th 
September 1917, lose his temper with a 
person named Hukam Chand and did give 
him a severe beating witha stisk. ” 
. The present application has been filed 
to have this sanction sei aside 
revision side and we.'havye heard Mr, 
Shafi an behalf of the petitioner and the 
learned ‘Government Advyosate on behalf of 
* the Crown. : 


Mr, Shafi agatande that it otice haying 
been beld by this Oourt,. namely, by 

- Wilberforce, J., that the Tahsildar could 
not be prosecuted without the sanction of 
>` thè Local Government, the matter is con- 
cluded and that his order cannot be revised 
by this Bench: He has quoted Hale v. 
Emperor (1), Press v. Emperor (2),- Queen- 
Empress v. Fox (3) and Gibbons, In the 
matter of the petition of (4) and other rulings 
in sapport of the proposition: that a High 
Court has no bower to revise either on 
appeal orrevision a judgment of a Single 
Judge exercising criminal jurisdiction. The 
learned Government Advocate “says he has 
no quarrel with these authorities, but he 
contends that the present proceedings are 
distinct from those which were quashed by 
Wilberforce, J. His sontention is that the 
previone proceedings were certainly ultra 
vires because no sanction had been given 
under section 197, Criminal Procedure Code, 
but he contends, that the dictum of the 
-Jadye, that the sanotion of the Local Govern- 
ment was besessary, was erroneous, and 
that in considering the present application 


(1! 1Ind Cas. 508; 1 P. R. 1909 Or; 6 P. W.R. 
1949 Or: 9 Or L. J..B06. . ; 

(2) 1 Ind. Cas 747; 4 P. R. 1909 Cr; 41 P. L. 
BR. 1909; 10 P W. R. 1999 Or., 9 Cr. L, J. 378, 

(3) 10 B 1:6; 5 Ind. Dec. (x, s ) 502 F. B), 

(4) 14 O. 42; 7 Ind. Dec. (N. s.) 29, 


on the 
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we are not bound by the reasons given for 


the decision of the previous application. It 
is a fact’that the previous proceedings 
were initiated without sanction of any sort 
being given under section 197, Oriminal 
Prosedure Code, and, therefore, it is quite 
obvious that those proceedings were without 
jurisdiction. There is no doubt that the 
Tahsildar was a Judge within the meaning 


„of section 197, Criminal Prosedure Code: ; 


see the definition of the word in section 
19 of the Indian Penal Oode..In our 
opinion section 197, Criminal Procedure 
Code, was misread by the Judge who decided 
the previous application, because the word 
“Judge ” in section 197 is not -qualified 
by the words “not removeable from hig 
office, etc.,” as the position of the comma 
shows. Inthe ¿ase of an offence commit- 
ted by a Judge, to which sestion 197 
would apply, we would read the section ag 
follows :— 

“When any Judge * * * is accused as snoh 


‘Judge * * * of any offence, no Court shall 


take cognizance of auch offence, except with 


the .previous sanction * * * of some Court 


*** to which such Judge * * * is subordi. 
nate, and whose power to give sush sanction 
has not been limited by such Government,” 

All that was hecessary then in the pre- 
sent case was that the sanction of some 
Court, to which the Tahsildar was subordi- 


nate, and whose power to give such sano. 
tion had not been limited by the Local 
Government, shoald be given. This sano- 


tion has now been given by the Distriat 
Magistráte to whom the Tahsildar i is certain- 
ly subordinate, anà indeed it has not been 
contended by Mr. Shafi that the present 
sanction is insufficient for the purposes of 
the section. We, therefore, hold that the 
present proceedings are in order and the 
sanction has been lawfully given. 

To sum up, we agree with the decision 
of Wiiberforce, J., that the previous pro- 
ceedings were ultra vires for want of sano! 
tion and, therefore, they had to be quashed, 
thongh we do not agree with him that 
the sanction necessary for the initiation of 
the proceedings was that of the Local 
Government. We hold that all that wag 
necessary was that the sanction of some 
Court to whom the Tahsildar was sub- 
ordinate should be given. Now that the 
sanction of the District Magistrato has been 
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given, the proceedings are perfectly legal. 
The application for revision is, therefore, 
rejected, 


Revision rejected, 


~ ¢ 


PATNA HIGH COURT. 
OURIMINAL Revision No. 406 or 1918, 

December 9, 1918, p 
Present:— Mr, Justice Atkinson and Mr, 

Justice Manuk. 

NATHUN SONAR — PETITIONER 

ae versus - 
Musammat MATURWA KUER—OrrosiTE 

i ; Party, 

Criminal Procedure Code (Act V of 1898), s. 488 
(4)—"Mutual consent”, meaning of—Maintenance— 
Jurisdiction. 

What the law contemplates by sub-section 4 of 
section 4€8 of the Criminal Procedure Code is 
what is well recognized in affiliation proceedings 
between husband and wife “under English Law, 
namely, that where the husband and wife have lived 
apart by a definite contract mutually made between 
them, affiliation proceedings are inapplicable, A 
contract voluntarily and freely made and entered 
into between the parties by reason of the ill-treat- 
ment of the husband towards his wife would be an 
aot of their own volition. Such an agreement would 
be a vokuntary act and contract by the parties 
thetuselves unfettered by the decree or declaration 
of any tribunal. [p. 347, col. 2.] 

Where, however, a husband and wife are living 
dpart in obedience to the decree of a Panchayat of 
their castemen by which the wife is awarded 
maintenance, it cannot be said that they are living 
apart with mutual consent within the meaning of 
sub-section (4) of section 458 of the, Criminal Pro- 
_ cedure Code. Tp. 84%, col. 1.) 


Criminal revision from an order of” the 
Sessions Judge, Arrab. ` 

Messrs. Sinka and Parmeshwar Dayal, 
for the Petitioner, 

The Government Advocate, for the Oppc- 
site Party. 


JUDGMENT. 
Atkinson, J.—~The petitioner Nathun 
Sonar is the husband of Musimmat 


Maturwa Kuer. Unhappy differences have 
arisen between the husband and the wife, 
and it seems no longer possible that they 
can live together as man and wife. 

The husband is fully competent to 
maintain his wife. He is a man who 
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carries on the business of money-lend- 
ing and he appears to be a man who 
has ample means and ability to‘ pay his 
wife the trifling sum which has been awarded 
to her as a maintenance allowance, but 
he contends that in point of law he is 
not liable to pay her any sum for main- 
tenance. < 

Owing to the continned ill-treatment 

whish Musammat Maturwa received from 
her husband, she invited some of her 
immediate oastemen to bring the subject- 
-matter of her ill-treatment by. her hus- 
band before a Panchayat; and_according- 
ly in the month of December 1917 a 
meeting of the Panoh was summoned’ to 
adjudicate upon the claim put-forward by 
Musammat Maturwa that her husband 
continually ill-treated her, and that, there- 
fore, it was impossible for. her to reside 
with her husband, and that the husband 
should be ordered to make her an al- 
‘lowance in order that she might. live 
apart from, and independent of him. 
‘. The husband agreed to abide by the 
decision of the "Panchayat, and the matter 
of dispute was determined nne the basis 
of an order or decree pronounced by the 
Panoh absolving the wife from the com- 
pulsion of living with her busband-and re- 
quiring the kusband to provide her with 
a separate place of occupation in his 
house and directing that’.he sbould pay 
ber a monthly allowance of the sum of 
Rs.’ 5. x 

The husband paid the sum of Rs. o for 
two months after the decision of the 
Panch, but then made default and declin- 
ed to make any further payment under 
the decree of the Panoh, 

-On the 18th June 
Maturwa preferred a claim before! the 
Magistrate under section 488 of the 
Criminal Procedure Code, asking that bis 
jurisdiction might be invoked ,to award 
her a proper sum to be paid by her 
husband for maintenance., ; 

Before the learned Magistrate, and sub- 
sequently before the learned Séssions 
Judge of Shahabad, the point was taken 
that the jurisdiction conferred upon a 
Magistrate by virtue of seotion 483 of 
the Code of Criminal Procedure was 
coasted under the provisions of sub-section 
4 of that section; and that the Court 
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bad. no jurisdiction to make the order 
sought. ih é 

‘Sub-section 4 of sestion 488 rufs as 


follows:— No wife shall be entitled to 
receive an allowance from her -husband 


under this” section if she is living in 
adultery, or if, without any sufficient 
reason, shé refuses to live with her 


husband or if they are liring separatety by 
mutual consent.” s 

The first two clauses of the sestion 
are not applicable to this case. The 
‘point that has been pressed before us by 
Mr. Sinha on behalf of the petitioner 
has reference only to the ‘concluding clause 
of sub section 4 of section 488. : 

It is contended that the Court’s jurisdic- 
tion_ was ousted by reason of the fact 
that the husband and wife were living 
separately by mutual consent on the 18th 
Jung, “ab the time when the Courts 
jurisdiction was invoked to make an order 
for the payment of maintenance to the wife. 

We directed that the Crown shonid 
appear in this casé, so that it might be 
argued both on behalf. of the petitioner 
and on -behalf of ,his wife Musammat 
Maturwa and also because we considered 
it advisable in. the interest of the publio 
generally that a proper interpretation and 
construction should be’ put upon the mean- 
ing of sub-section 4 of section 488. We 
are informed that there is no High Court 
ruling bearing “upon the meaning of the 
words which now require decision. 

Mr. Sinha contends that inasmuch as 
the Musammat invoked. the jurisdiction of 
the Panob,.and the husband submitted 
to abide by its desision, that thus the hus- 
band and wife, living apart in pursuance 
-of the Panch’s deoree, were living apart 
under such- circumstances as to constitute 
as between the husband and wife “a 
living apart separately by mutual consent.” 
Ey mutual consent, These- words ad- 
mittedly are the governing words arising 
for interpretation. An argument has been 
-addressed to us on the meaning of the 
words “living apart separately,” 

‘The learned Government Advocate con- 
tends that the husband and wife are not 
living separately in the legal acceptation 
of the term as employed in sub sastion 
“4 of section -488, inasmuch as the 
wife occupies an apartment reseryed for 
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herself in her -husband’s house. This 
fact appears to be incorrect; because the 
husband has married again, since the 
deoree of the Panoh; and Musammat Maturwa 
was’ then forced to abandon the accommoda- 
tion ‘reserved for her as provided by the 
direction of the Panch. Wedo not think 
it becomes necessary to determine thig 
point, because everything must depend 
admittedly apon a construction of the 
words “by mutual consent,” i 

Now it is conoeded that if a person 
disobeys the decree “or desision of ga 
Panch, that ‘the Panch’s decree can be 
enforced by most drastic methods The 
obligation upon all castemen is to obey 
the order of the Panoh on pain and 
penalty of being outcasted, 
which inyolves very serious consequences, 

In our opinion it cannot be contended 
that a payment made or an order obeyed 
in pursuance of the decision or injunction 
or decree. of the Panch, call it what 
you will, is an act done voluntarily and 
by consent, as an act of frea volition 
on the part-of the person who is required 
to wake such payment and do such act 
as may be enjoined or required to be done, It 
is rather an act done under compulsion and 
by the force of the authority of the Panoh 
whose decrees can be rigidly enforced. 

What thelaw contemplates hy sub section 
4 of section 483 is what is well recognised 
in affiliation proceedings between husband 
and wife under English Law; namely, where 
the busband and wife have lived apart by 
a definite contract mutually made between 
them then affiliation proceedings are inappli- 
cable. A contract voluntarily and freely 
made. and entered into by reason of the 


. ill treatment of the husband towards his 


wife would be an aot of their own volition; 
if the parties separated under suoh terma, 
so that neither should ‘molest the other 
and that both should be free to live and 
go where and whither they respestively 
wished: such. an agreement would be a 
voluntary act and contrast by the parties 


themselves unfettered by the decree or 


declarafion of any tribunal, 

Can it be suggested that if a husbind and 
wife, who did not agree, submitted matters of 
dispute existing between them to arbitration 
and the arbitrators made a certain award: 
and the parties thereto abided by the terms 


a matter 
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of the award and acted uponit and lived 
apart, that the husband and wife could 
then be said to be ‘living apart by mutual 
consent P 

In my humble judgment any sach argument 
would be hopelessly untenable. -It would 
be 'an act done in obedience to the award 
which was capable of being and which might 
be legally enforced. 

We have no doubt that the ruling of 
the learned Sessions dydge of Shahabad- 
was quite correct in. point of law, that 
nothing that happéned by reason of the 
reference to the Panch and the decree of 
. the Panch{thereon and whereby the petitioner 
and his wife lived apart subject to hiš 
paying a maintenance allowance to her, 
could be construed as a living apart by 
the two by such mutual consent as would 
‘cust the jurisdiction of the Magistrate to 
make the order he did. 

Accordingly we hold in this oase that 
Musammat Maturwa is entitled to a 
maintenance allowance to be paid by her 
~husband to her under the order. of the 
Magistrate dated the 20th Angust 1918, 
and that the order of the learned 
Sessions Judge affirming the order of thé 
“‘Sub-Divisional Magistrate aforesaid is well 
‘founded; and’ that the petitioner before us 
is liable in point of law to pay to his 
wife the sum of Rs. 5 per month as‘ and 
for her maintenance. The ‘husband has 
paid this sum so awarded up tothe 31st 
October’ under the terms of an antecedent 
order ‘made by this Court. We will remit 
the\case baok to the learned Magistrate 
with a direction „thát the arrears are to 
be recovered from the 31st of Ootober to 
date and to be recovered each succeeding 
month as and when they fall “due under 
his “order; and we hereby declare and 
direct that the order of the said Sub- 
Divisioral Magistrate, dated the 20th August ` 
1918, is legally-operative and binding as - 
and between the petitioner and Musammat 
Maturwa, unless and until gocd cause oan 
`` be: shown which would justify the setting 
aside of such order. , 

' Manox, J.—I agree in sihe judgment 
delivered by my learned brother. In my 
opinion it can no more be said that the 
woman was living separate from her 
husband by mutual. consent than 
that tke busbard was pajicg- her Re, 5 ` 


“If that 


monthly by mutual consent. In” both 
respects to the will of the parties ‘was 
superimposed the will of the Panchayat 
as expressed in its mandate. The fallacy 
of the position now taken up by 
petitioner is farther apparent from the fact 
that be paid the precise amount ordered 
by the Panches for a period of two months 
in order to satisfy their- mandate and es- 
cape the consequences of disobedience, and 
from. the fact. that he stopped “payment 
on the ground that his wife had ;since 
the Panches’ decision become unchaste. 
allegation were true, it would 
absolve him from all obligation to carry 
out the orders of the’ Panchait. 
on this ground alone that he endeavoured 
to resist the claim of his wife 
Magistrate’s Court, and ib was not till 
he went to the: Sessions Judge that he 
asserted that the separation and payment 
were by mutual consent, Ihave no manner 


-of doubt that such a separation as we have 


here is not a separation by mutnal oon. 

sent. Consequently the Magistrate had 

jurisdisfion to order. maintenance,’ 
Application dismissed, 





MADRAS HIGH COURT. , 

Criminar AppeaLs Nos, 98 10 104 of 1918. 

. July 19, 1918. 
Present: —Mr. Justice Sadasiva Aiyar and 
p Mr, Justice Napier. 
Tap PUBLIC PROSECUTOR— 
APPELLANT IN ALL | 
versus 
MAHOMED SHERIFF SAHEB AND 
oTHERs—Aecusep IN OR. A. No. 93 or 1918. 

Madras District Municipalities Act (IV of 1884), 5. 
188,cl. (1) (2), scope of—License, issue of, requisites for 

—'Livery-stable’, meaning -of. 

Where the element of letting out on hire is 
involved in the use of the places indicated by the 
words in section 188, clause (1) (2) of the Madras 
District Municipalitiés Act, a license should be 
taken out for keeping such ‘a place and the omission 
to take out a license is an offence. [p. 349, col. 1.} 

A stable is a livery-stable within the meaning 
of section 188, clause (1) (2) of the Madras District 
Municipalities "Act, whether a single horse or more 
horses than one are kept there for hire. [p. 849, col. 
L] 

-Appeals under section 417 of the Code of 
Cziminal Procedure, 1898, against the, 
orders of acquittal of the aforesaid ascused ` 


in the. 


the ` 


It was. 


` 


a 


xs 


`~ 


b 
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passed by the First Class. Bensh Oourt 
at Madura, in Summary Cases Nos. 955, 
956, 958, 959, 962, 964, 965, 956 aud 967 
of 1917 Sonpastivaly, 

‘The Pablic Peosesator, for the Crown. 

JUDGMENT,—T he 
are, no doubt, right in saying tht acoord- 
ing to Queen Empress v. Ayyakannu” Mudali 
(1) the several words used in clause 
GY) of seotion 183 of the District Munisi- 
palities Ast “should bei reasonably construed.” 
Bat the reasonable construction indicated 
in the decision is that .if the element of 
letting out on hire is involved in the 
use of places indicated by the words, the 
Legislature intended that such places should 
fail under the section and a licanse ought 
to be taken out for keeping suoh a plaoe 
and the omission to take ‘ont a license 
should: be punished. 


The : decision in Public Prosecutor v. 


- Maduvalath-Gopalan(2), Oriminal Appeal No. 


08 of 1902 reported in 1 Weir 737, is clearly — 
pplicable, the principle involved in that ` 
decision being, in our opinion,the same as that 


on which Queen-Hmpress v. Ayyakannu Mudal _ 


(1) was desided. Whether it is a single horsa 
or more than one horge Kept for hire ina 


. stable, we think that the stable is a livery- . 


stable,—(See also the definition of 
horse” in Marray’s _ New English Dis- 
tionary). > 

We, : therefore, . set aside the acquittals 


“in this case. and in the connectetl cases, 


convict the .acoúsed under - clause (2) of 
sestion 188 of the District Municipalities Act 
and fine the accused each 8 annas, 

M. O. P, 


S 


ran 


Acquittals set aside. 
(1) 21 M. 293; 1 Weir 788; 7 Ind. Deo. (nca) 568. 
(2) 1 Weir ir 78. 





PUNJAB CHIEF COURT. 
Criminat APPEAL No. 432 or 1918, 
October 5, 1912. 
Present:-——Mr. Justice Scott-Smith and Mr, 

. ~ Justice Broadway. ı 
SAMAND SINGH AND OTHERS— 
APPELLANTS 
versus 


EMPE KOR- Reinini 
Penal Code (Act XLY Gf 1860), 33. 302, 304—Müder 
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=—Four persons deliberately thrashing one unarmed man 
—Deaih caused by beating—Intention— Offence— 
Interpretation of Statute—Precedents, criminal, value of. 

Where four persons seb upon an unarmed man, 
knocked him down and gave hima most merciless 


a thrashing with sticks breaking his bones and ribs 


and causing the fracture of his skull, which resulted 
in his death: 

Held, that the assailants must be considered to 
have committed these acts with the intention either 
‘of cansing death or of causing such injuries. as 
they koew to be likely to cause death and that 
therefore, they were guilty of murder [p. 252, col. 2. 

„Previous decisions in criminal cases, proceeding 
as they do on theinown set of facts, seldom afford 
any very great assistance in deciding the nature of 
- an offence. [p. 86], col. 2.] 


Appeal from the order of the Sessions 
Judge, Amritsar, dated the 28th June 
1918, 

Mr. Nihal Chand Mehra, for the Agvet: 
lants. j 


Mr. O. Beran Petman,Government Advocate, 
for the Respondent. 


sUDGMEN®.—Samand Singh, Raja Singh, 
Bela Singh, sons of Kehn Singh, and 
Ganda Singh, son of Wadhawa Singh, 
Jats of Jharu Nangal, have been convicted 
of haying caused the death of Sundar 
. Singh of the same village and under the 
second part of sestion 304, Indian Penal 
Code, have been sentenced to ten years’ 
rigorousimprisonment including three montha’ 
solitary confinement and a fine of Rs, 100 
each or in defanlt to six months’ further 
rigorous ‘imprisonment. Against their con- 


. victions and sentences they have preferred 


two appeals, Ganda Singh having filed his 
appeal separately. The relatives of the 
deceased have also applied under section 439, 
Criminal Prodeduré Code, for an enhancement 
of the sentences. 


The story for the proseontion is that 


_Samand Singh and bis two brothers were 


on bad terms with Sundar Singh and his 
family owing to a dispnte in connection 
with the erection -of a ghurial by Sundar 
Singh ‘This gkurial had been erected by 
‘Sundar Singh, a few months prior to the 
occurrence, in his haveli, which adjoined ` 
that of Samand Singh and his brothers, 
The lumbi or chimney. and the ghurrt or 
“waste outlet had been so built asto open 
in the direction of the havéld belonging to 
Samand Singh, eto., who protested and ap- ` 
parently succeeded in compelling Sundar 
Singh. not : to nse his ghurtal. Each 
party apparently had minor quarrels over 
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this from time to time which were patched up: 
On the 24th .of March 1918 Samand 
Singh was beaten by Sundar Singh’s a 
and the matter was reported at 
Jandiala Police Station by Raja Singh. 
The matter was,- however, compromised and 
vothing further occurred till the 15th May 
19.8, 
According to the prosecution, about noon 
on the 15th of May, Sundar Singh was 
sleeping in his house where Musammat 
Harkaur, his wife, was with him. P. W. 
No, 5, Musammat Lachhmi, came there and 
asked Sundar Singh to pax her. Rs. 160 
which was due as the sale priceof some 
land purchased by Sundar Singh from “her. 
Sundar Singh was unable to pay the money 
. and somewhere about 2 r. m. he left his 
house with Musammat Lacbhmi to see her 
on her way. In the lane, according to 
.Musammat Lachhmi, they met Raja Singh 
and Bela Singh standing in their deohri 
and a little further on saw Samand Singh 
and Ganda Singh. All four had sticks and 
proceeded to attack the deceased. Musam- 
mat Lachhmi_ raised an alarm, which 


brought Musammat Harkaor, Wir Singh, . 


the deceased’s brother, Nawab Khan and 
Miraj Singh to the spot. It is said that 
` inspite of their remonstrances the four 
appellants continued to belabour Sundar 
Singh, who had fallen to the ground, and 
then they picked him up and: carried 
him into the kotha of Samand Singh 
and locked the door. The persons outside 
could hear the sound- of - blows being 
delivered inside the kotha, Musammat 
Harkaur went off to tell her son, Santa 
Singh, and Wir Singh went to Rahmana 
Chak and there informed Ganga Singh, 
the father of the deceased, who returned 


with two lambardars and a chaukidar, who 


asked the accused to open the door, This 
they refused, to do, saying that they had 
got their “thief? inside, Finally, Raja 
Singh, who was standing in the courtyard, 
produced the key and unlocked the door 
"and slinging Sundar Singh over his 
shoulders took him to his (Sundar Singh’s) 
house. There he was found by his son 
Santa Singh, who states that his father, 
on being questioned by him, named the 
four appellants ‘as his assailants. Ganga 
Singh (P.W. No. 8) and Bishen. Singh, 
_the father and younger brother of the 
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deceased, started for the Police Station to 
make a report. They were, however, fol- 
lowed and overtaken by Raja Singh who 
persuaded them to return, reminding them | 
that when Samand Singh had been beaten 
a sompromisé had been effected. Accord- 
ing to Ganga ;{Singh, Raja Singh also 
assured him that Sundar Singh was better, 
having taken ‘mourishment.. On his return 
to the village, Ganga Singh found that 
Sundar Singh was dead. Thereupon Santa 
Singh (P. W. No.2), accompanied by his 
uncle Hakim Singh and (P. W. No. 14) 
Hakim Singh sufaddposh, proceeded to ‘the 
Jandiala Police Station, some 8 miles distant, 
where he made his report at 3 A. m. on 
the 16th May 1918. Raja Singh had met 
the reporting party some 150 karams from 
the Police Station and had again endeavoured 
to dissuade- them from making .a report. 
The Police were informed of this fact and 


‘Raja Singh was looked for and brought to 


the Police Station where his pagri, kurta and, 


-chadar were taken from himas being blood. 


atained. The Police reached Jharu Nangal at 
about 9 a.m. and found that the Jambardars 
of Rahmand Chak had detained the other 
three appellants. Samand Singh: was 
found to have a wound on the arm. 
“borne out by the prosesu- 
tion witnesses, and the only discrepancy 
in their statements that Counsel has been 
able to point ont relates to the order 
of arrival on the soene of Musammat. 
Harkaur and the other seye-witnesses. 
This we regard as immaterial and in no 
way detracting from the value of the 
evidence of these witnesses, 

It was urged that all the witnesses 
were related to, or in some way connect- 
ed with,.the ‘deceased, but,thia is not 
correct. Nawab Kban (P. W. No. 4) “is 
a lambardar „of Beriwala, and there is 
nothing on the record to suggest that, hbe 
is in any way biased in favour of the . 
prosecution or inimical to the appellants, 
(P. W. No. 7) Miraj Singh‘ is also only 
a connection of the deceased by marriage, 
Sundar Singh’s brother-in law’s son 
being the husband of, the witness’ sister- 
in-law; while Musanmat Lachhmi (P..W. 
No. 5) is not related at all. The delay 
in making the report has, we consider, 
been satisfastorily accounted for. Counsel 
laid stress on the fact that Sohawa Dag 


t 
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(P.W. No. 9), lambàrdar Rahmana 
Chak, is recorded as having stated that 
Ganga Singh told him that “his son was 
missing.’ The learned Government Ad- 
vocate pointed out that this is oon- 
tradicted by (P. W. No. 10) Budha of 
Rahmana Chak, and furtker contended 
that in- apy event the matter was ‘im- 
material and. accounted for by the fact 
“that Ganga Singh had been told that his 
son had been taken into Samand Singh’s 
house and did not really know what had 
become of him. We are unable to regard 
this statement as in any way weakening 
or throwing donbt on the story: for the 
prosecution,, which is supported by inde- 
pendent’ evidence, ` 

Qn behalf of Ganda -Singh it was 
urged that he had nothing to do with 
the- quarrel over ths ghurial. -1b is, how- 
ever, admitted that he was at enmity 
with Sundar Singh and his .name was 
‘mentioned from the very beginning, while 
the Police found him under detention on 
their arrival. We have no doubt at all 
that all the four appellants were concern- 
edin the-attack on Sundar Singh and 
we hold accordingly. 

Two of the Assessors were of opinion 
that all. -tbe appellants 
murder under section 8062, Indian Penal 
QOode, while the tbird Assessor considered 
that Samend Singh and Bela Singh were 
guilty, under section 3802, Indian Penal 
Code, and the other two appellants under 
section 804, Indian Penal Code. The 
learned Sessions Judge thought that the 
Assessors were not in a position to form 
any opinion as to the nature of the offence 
committed, and, holding that, the second 
part of section~ 304, Indian Penal Code, 
“was applicable, sentenced the appellants 
as noted above. Counsel for the appel- 
-lanta contended that section 325, Indian 


of 


Penal Code, was the appropriate section 
or at the ‘utmost the second «part of 
section 304, Indian Penal Code. It was 


urged ‘that the immediate cause of the 
fight was not apparent and ‘that the 
injury on Samand .Singh strongly sup- 
ported bis account of what had occurred 
and excused, if it did not justify, the 
beating given to Sundar Singh. This 
account is that on the day of the 
occurrence Samand Singh was leaving his 
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house with his plough when in the lane 
he met Sundar Singh and his sons and 
Wir Singh and his son and Hakim 
Singh and his son, that Sundar Singh 
cried out “you escaped last time but you 
will not to-day,” and strnck him on the 
arm with a toka whereupon he fell 
down and knew no more. There ig not 
a tittle of evidence to support this story 
and we have no hesitation in rejesting it. 
_ Phe injury to Samand Singh might well 
have been inflicted by his relations in, 
order to meet the serious charge they 
knew would be brought owing to Sundar 
Singh having succumbed to his injaries, 


Our attention was drawn to Gujan v. 
Queen-Hmpress (1), Shib Das v. Orown (2), 
Dhani Ram v. Emperor (3), Lachman Singh v. 
Emperor (4), Ohandan Singh v. Emperor (5) 

. and Anandi y. Emperor (6). Previous de- 
cisions in criminal cases, proceeding as 
‘théy do on their own set of facts, seldom 
afford. any very great assistance in. de- 
ciding the nature: of an offence. The 
facts in Gujan v. Queen. Empress (1) were 
quite different from those in the present oase 
and the finding there was that the ac- 


cused - had no intention of killing or 
badly injuring the deceased. The same 
applies to Shib Das v. Orown (2). The facta 


in Dhani Ram v, Queen-Empsror (3) have 
no similarity with those. in the present 
Joase and no further discussion is needed; 
„ whereas Lachman Singh v. Emperor _ (4) 
has no bearing cn the point before us, 
In Chandan Singh v. Emperor (5) three per- 
sons attacked a fourth with Jathis and 
death resulted through fracture of the 
skull of the person so attacked. In the 
present casé death was due to a merciless 
thrashing. In Anandi v, Emperor (6) death 
_zhad been caused by the administration of 
< arsenic and it was held thata person could 
only be held guilty when the Court was 


` 


(1) 18 P.-B. 1893 Or, 

(2) 2 P. W. R. 1908 Cr; 77 P. T. R.1908; 7 Cr, 
L.R 32L . - 

(3) 18 Ind. Oas. 664; 1 P. W, R. 1913 Cr; 162 P, 
L. R. 1918; 14 Or, L, J. 104, 


(4) 9 Ind, Cas. 400; 7 P. L,R. 1911; 11 P.W, R. 
1911 Cr; 12 Or. L. J. 69, i o 


(5) 43 Ind. Cas, 438; 40 A. 103; 16 A. L.J. 11; 19 
Or, L. J. 150. A 


(6) 32 Indi Cas, 838; 170r, L. J, 102, 
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satisfed of the certainty of his guilt, a 
proposition with which we have no quarrel, 

In the present case the medical evidence 
shows that the deceased received a moat 
merciless thrashing. There were lathi marks 
on each lower limb, smashing the right knee 
There were also similar marks on 
each upper limb breaking both bones of 
each forearm and smashing the right elbow. 
There were several lathi marks on the bask 
and the whole occipital area on the right 
temporal area of the skull was extensively 
‘smashed and driven into the brain, while 
four ribs of the right side were broken. 

The learned Government Advocate, who 
strongly supported the applisation for en- 
hancement, drew our attention to Nawab y. 
Emperor (7), Kanhai v. Emperor (S), 
Emperor v, Ram Newaz (9) and Elem Molla 
v. Emperor (10). In the ruling of this 
. Court (1) it was held that when two persons 
beat an unarmed man to a jelly and fras- 
tured fourteen ribs, it was difficnlt to see 
how “the assailants could have had any in- 
tention short of causing death or causing 
such bodily injury ds they knew was likely 
‘to result in death, In Kanhai v. Emperor 
(8) the facts were very similar to those 
in the present case, four men attacking a 
fifth with lathis, and it was held that sec- 
tion 302, Indian Penal Code, was. appli- 
cable. The same was the case in Emperor 
y. Rain Newaz (9). In Elem Molla v., Em- 
‘peror (10) six persons attacked a man ig a 
determined manner, inflictisg sixteen wounds’ 
on his body and causing several and severe 
ruptures of the spleen, and thus caused 
his death. It was held that such acts, 
committed by ‘several persons on one, in 
such a manner, apparently regardless of 
the consequences and with such results, 
‘warranted the inference that the acts. were 
done by thosé persons with the intention 
either of causing the death of the person 


attacked or euch injuries as the offenders, 


knew to be likely to cause his-death and 
that the offence, therefore, amounted to 


(7) 25 Ind. Cas. 622; 81 P. R. 191401; 263 P. D. 
R. 1914; 45 P, W. B. 1914 Cr; 15 Cr. L. J. 610. 

(8) 21 Ind Cas, 657; 85 A. 329; 11 A. L.J. 752; 14 
Or, L. J. 609. j 

(9) 21 Ind. Cas, 663; 35 A. 506; 11 A. L, J. 804; 
14 Cr. L. J. 615. >; : 

(10) 6 Ind, Cas. 921; 37 O. 315; 11 Cr, L. J: 417. 
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murder. With the principles enunciated in 
these rulings we.are in’ complete astord 
and wa oonsider~that the fasts in this dase 
clearly bring the appellants within the par- 
view of section 302, Indian Penal Code. 
The evidense on the record shows that 
Sundar Singh was unarmed and that he 
was set upon by the four appellants, who 
knocked him down and aontioued beafing 
him unmersifally. Further, after carrying 
him into the house of Samand Singh ap- 
pallant, they still further proseeded to beat 
him and we consider that they undoubtedly 
committed , these acts with the intention 
either of causing death or of causing sush 
injuries as they knew to be likely to cause 
death, Indeed the learned Sessions Judge 
himself finds that although the offence 
committed by the appellants sould not be 
regarded asa premeditated and deliberate 
act of murder, “the accused could very well 
know from their act that they were causing 
such bodily injury as would result jin the ` 
death of the.man.” In the face of this. 
finding it is difficult to understand how the 

learned Sessions Judge came to the con- 

clusion that the second part of sestion 304, 

Indian Penal Code, applied. 

We.-hold that the appellants are guilty 
of murder uader section 802, Indian Penal 
Code, and we alter the convictions to ones 
under that section and sentence each of 
the appellants to transportation for life. As 


‘itis not quite clear how this attack origin- 


ated we refrain from passing the capital 
sentence. |, an . 


a 


Sentences enhanced, 


. pd 


‘ 
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RAM SINGH ©. BAIJ NATE, 


ALLAHABAD HIGH COURT. 
Seconp Orvin Arrear No. 1548 or 1916, 
` November 20, 1918, 
Present:— Mr, Justice Rafiqusand Mr, Justice 


Piggott. 
RAM SINGH AND OTAERS— PLAINTIFFS 
— APPELLANTS 
{ VETEUS 

BAIJ NATH AND OTHER3S—- DEFENDANIS 
! — RESPONDENTS, f 
Transfer of Property Act (IV of 1882), s. €0— 
Mortgage, estinguishment of, kow to be effected — 


Redemption. g 

A mere admission by a mortgagor or an under- 
sanding between him ànd the mortgagee that the 
mortgagee has become the owner of the mortgaged 
property cannot extinguish the mortgage or destroy 
the SE of redemption of the mortgagor. {p. 354, 
col. 1. 

It is Open to a mortgagor and mortgagee to 
enter into a contract subsequently to the mortgage 
for the sale of the mortgaged property to the 
mortgagee, But the contract must not be part 
and parcel of the original loan or mortgage bar- 
gain. In other words, the act of the parties that 
is referred to in section 60 of the Transfer of Pro- 
perty Act as extinguishing a mortgage must be one 
which is independent of the mortgage transaction and 
is not a part and parcel of it. [p. 354, col. 2.] 

Second appea) from a decree of the Dis- 
trict Judge, Moradabad. 

Mr. Gulzari Lal (with him the Hon'ble 
Dr. Te} Bahadur Sapru), for the Appellants, 

Dr. Surendra Nath Sen, for the Respond- 
ents, ` 


JUDGMENT. —The two Appeals Nos, 1548 
and 1549 of 1916 are connected and arise 
out of one doorse passed by the learned 
Judge of the lower Appellate Court on the 
14th of August 1916, 

The relevant facts ara as follows :— 
Paran Singh, Mohan Singh and Jhanda 
Singh executed a deed of mortgage on the 
17th of September 1802 in favour of 
Natbu Singh and others in lieu of Ra. 1,600 
in respect of ten biswas of Tarapur and 
ten biswas of Makam, The mortgage was 
by way of conditional sale and the term 
was up to tha end of October 1862, Both 
the mortgsgors and the mortgagees are dead 
and the present litigation is between their 
descendants and certain transferees from 
some of the heirs of the mortgagees. The 
suit out of which these two appeals have 
arisen was iustituted by the heirs of Paran 
Singh, one.of the mortgagors, on the 3rd 
of Angast 1914, in 
Subordinate Jadge of Moradabad for redemp- 
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tion of the mortgage of 1862, Among 
the defendants were impleaded the heira of 
the original mortgagees, the transferees 
from the latter, and the heirs of 
Mohan Singh and Jhanda Singh, the two 
other original mortgagors. The plaintiffs 
claimed to redeem the mortgage on the 
payment of Rs, 1,600. The separate seta 
of -defendants raised various defenses, some 
of which were common tn all. It may 
be noted here that the pro forma defendants, 
namely, the heirs of Mohan Singh and 
Jhanda Singh, pat in, no defense. 
The Court of first instanca decreed tha 
claim of tue plaintiffs. Two appeals were 
preferred fcom its decree by separate də- 
fendants. The learned District Judga 
disagreed with the Court of first instanse 
on the question whether the mortgaze in 
suit subsisted at the time that the glaim was 
brought. One of the pleas in defense was 
that thera was no mortgage executed by 
the ancastora of the plaintiffs, as alleged 
in the plaint, bub a conditional sale and 
that after the expiry of the term fixod 
in the deed (he sale had become absolute, 
Moreover, the ast of the original mortgagora 
themselves had extinguished the mortgage 
of 1862 and the original mortgagees and 
after them their descendants had been in 
possession of the property sought to ba 
redeemed as owners. The learned Julige 
in considering this plea came to the aouclusion 
that the notices issned by the Tahsildar, 
one in 1862 at the instance of Paran Singh 
and the other in 1862 at the instance 
of Jwala Singh, ona of the mortgagasa, 
as also the entries in the revenue papers 
sabsequent to tho i3siua of thasa noiieaa, 
showed that the morizigors had by their 
own act extingzished the mortgaga, He, 
therefore, held that there was no subsisting 
mortgage which the plaintiffs could redeem. 
The decree of the first Court was acsord- 
ingly reversed and the claim of the plaintiffs 
dismissed. Baocauss there were two appsals 
before the learned Jadga from separate 
seta of defendants, two decrees ware made 
against the plaintiffs and hence they have 
preferred two appeals hera. Prastioally 


there is one appsal ani the point at 
issue betwean the partioa is one ani the 
same. 


It has basan ooabanded ani eintandald vary 
strenuously on bshalf of the plaistiffs. 
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appellants that there is no evidence on 
the record in support of the view ofthe 
learned Judge that the mortgagors had by 
any act of their own extinguished the 
mortgage of 1802. Moreover, the learned 
Judge did not quite appreciate the principle 
of law which he refers to by quoting section 
60 of Act IV of 1882. We have, therefore, 
to sonsider two points in the appeals, 
namely, first, whether there is any evideuce 
to show that the ‘original mortgagors by 

their act extinguished the mortgage of 1862 
“and whether that act of theirs under the 
law amounts to an- extinguishment of the 
mortgage. The notice of 1862 was issued 
at the instance of Paran Singh*asking for 
the mutation of names in favour of the 
mortgagees as owners on the ground of 
sale. There is nothing in the notice to 
show what sale it was and whether it 
was a sale independent of the conditional 
sale of the 17th of September 1862. 
There is no evidence on the record to 
show that the mortgagors subsequent to 
the mortgage sold their equity of redemp- 
tion to the mortgagees prior to the notice 
issued by the Tahsildar on the 13th of 
December 1862. In fact there could 
not have been any, as no mention of 
it is made in any of the written state: 
ments of the contesting defendants. Pre- 
sumably the sale referred to in the notice 
is the conditional sale of the 17th of 
September 1862. The period fixed in the 
deed having expired at the end of Ostober 
189%, the parties inferred that the sale had 
become absolute. The notice of 1868 was, as 
we have already said, issued at the instance 
of one of the mortgagees. In that notice 
mutation of names is asked in favour of 
the mortgagees in the column of owners 
on the basis of possession. No mention of sale 
is made in it. After the issue of the two 
notices no doubt the names of the mort- 
gagees were entered as owners and no 
objection was taken on behalf of. the 
mortgagors. But a mere admission by a 
mortgagor or an understanding between him 
and the mortgagee that the mortgagee has 
become the owner cannot extinguish the 
mortgage or destroy the right of redemption 
of the mortgagor. In our opinion there is no 
evidence on the record to show that the 
mortgagors had by their act extinguished 
the mortgage of 1862. “As to what act 
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would amount to the extinguishment of a 
mortgage has been well illustrated in several 
rulings. We would refer here to two 


of them, namely, Abdul Rahim v. Madhavrav 


Apaji (1) and Kanhayalal Bhikaram v. 
Narhar Laxmanshet’ Vani (2). It was laid 
down in the latter case that if was open 
to a mortgagor and mortgagee to enter 
into a contract subsequently to the mort- 
gage for the sale of the mortgaged property 
to the mortgagee. But if must not be 


-part and parcel of the original loan or 


In other words, the 
act of the parties that is referred to in 
section 60 of Act IV of 1582 and which 
is relied upon by the learned Judge must 
be one which is independent of the mort- 
gage transaction and is not a part and 
parcel of it. In the present case all that 
we san find from the evidence is that the 
acts relied upon by the defendants were ` 
merely thoss whioh recognised the sondi- 
tional sale to have become absolute and 
virtually done to enforse the clausein the . 
deed according to whioh the conditional 
sale was to become absolute after the 
expiry of the term. We, therefore, find 
that no aots of the mortgagora have been 
proved to show that they had parted with 
their equity of redemption or that they 
had extinguished the mortgage of 1862. 
This finding, however, does not dispose of 
all the pleas raised in the case before the 
learned Judge. He has virtually disposed 
of the appeal ona preliminary point. We, 
therefore, allow the appeal, set aside the 
decree of the lower Appellate Court and ` 
remand the case to it for trial of the other 
issues raised before him according to law. 
Costs of this appeal will abide the event. 


Appeal decreed: 
Oause remanded, 


mortgage bargain. 


(1) 14 B. 78; 7 Ind. Deo. (xN. s.) 509. 
(2) 27 B. 297; 5 Bom. L. R. 140. 
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ASHRAF ALI V, MUBAYMAD NURAJJAMA. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2859 
or 1916, 

July 31, 1918. 

Present;—Mr. Justice N. R. Chatterjea and 
Justice Sir Syed Shamsul Huda, Kr. 
ASHRAF ALI AND ANOTAFR— DERENDANTS—- 
APPELLANIS 
“versus 
MAHAMMAD NURAJJAMA AND 


ANOTHER— PLAINT; FFs— RESPONDENTS. 

Muhammadan Law—Wakf—Mosque—Suwit by two 
worshippers on behalf of themselves and other wor- 
shippers for declaration that a lease granted by the 
mutwallis is void and inoperative,- maintarnability 
of—Right of individual worshipper in mosque— 
Civil Procedure Code (Act V of 1908), s. 92, O. I, r. 8 
—Religious Endowments Act (XX of 1863), s, 14, 
scope of. 

A suit brought by two worshippers of a mosque 
for themselves and as representing other worshippers 
ih the locality for a declaration that a permanent 
lease granted by the mutwalis of the mosque is void 
and inoperative, is not a suit of the nature contem- 
plated by section 14 of the Religious Endowments 
Act, nor is it a suit which can only be instituted in 
compliance with the provisions of section 92 of 
the Civil Procedure Oode. It is a representative 
suit under rule 8, Order I, Civil Procedure Code, 
which can be maintained by the plaintiffs pro- 
vided they comply with the requirements of that rule 
No proof of special damage to -the plaintiff is neces- 
sary in such a suit. [p. 355, col. 2; p. 366, col. 1 & 2.] 

The ‘suit contemplated by section 14 of the 
Religious Endowments Act is a suit instituted 
primarily against the trustee, manager or superin- 
tendent of a mosque, temple or religious establish- 
ment or the members of any committee appointed 
under that Act, and the only relief that can be asked 
in such a suit is a decree directing specific per- 
formance of any act by such trustee, manager, etc., 
a decree for damages ‘and costs against them and 
a decree directing their removal. [p. 355, col. 2.] 

A suit under section 92of the Civil Procedure 
Oode is primarily a -suib against the trustee and 
can only be instituted either on the ground that 
there has been a breach of trust or that direction 
of the Court is necessary for the administration of 
the trust. [p. 356, col. 1.] 

The worshippers living in the vicinity of a 
mosque have rights in it over and above those 
possessed by the Muhammadan public and have a 
more direct interest in its maintenance and in the 
proper administration of the properties endowed 
for its benefit. [p. 466, col. 2.] 

A Muhammadan worshipper can enforce his 
individual rights in respect of a mosque and the 
trusts relating thereto, fs. 356, col. 2,] 

Dasondhay v. Mohammad Abu Nasar, 11 Ind. Cas, 
36; 33 A. 660; 8 A, L. J. 710, followed. 


Appeal against the decree of the Distriet 
Judge, Chittagong, dated the 3lst August 
1916, affirming that of the Munsif, 3rd 
Ocurt at that place, dated the 30th June 1915, 
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Babu Jyotish Ohander Sircar, for the Appel- 
lante. 

Babu Khitish 
spondents. 


Ohander Sen, for the Re- 


JUDGMENT. 


Ssamsut Hopa, J —Thisappeal arises ont of 
a suit brought by two worshippers of a mosque 
situated at Rahmatgunge, one of the quarters 
of the town of Chittagong, for themselves and 
as representing other worshipers in the 
locality for a declaration that a permanent 
lease granted by the-Mutwallies, defendant 
No.4 and another, in fayour of defendants 
Ncs. 2 and 3 in the name of their mother, the 
defendant No.1, is void and inoperative 
and for a deoree for khas possession with 
mesne profits either in favour of the Mut- 
wallies or in favour of the plaintiffs, on the 
ground that it was not within the come 
petensy of the Mutwallies to grant such a 
lease The plaintifs have complied with 
the. requirements cf rule 8, Order I. Both 
the Courts have desreed:the suit in part 
only and have declared that the property 
in suit is part of the Wakf property 
dedicated to the mosque and that the 
permanent lease granted by the Maut- 
wallies in -favour of the defendant No. 1 
is void and inoperative. The prayers for 
khas possession and mesne profits have | 
been disallowed. The plaintiffs are satisfied 
with the decree. The defendant No, 1, 
who alone contested the suit, appeals. 

Three points have been raised before us 
by the learned Vakil for the appellant, 
In the first place it is urged that the suit 
is one of the nature contemplated by section 
14 cf Act XX of 1833 and not having been 
instituted in conformity with the provisions 
of that Act is not maintainable in its 
present form. I am not impressed by this 


argument. It is fairly clear that the suit 
contemplated by section 14 is a suit in- 
stituted primarily against the trustee, 


manager or superintendent of a mosque. 
temple or ‘religious establishment or the 
members of any committee appointed under 
that Act, and that the only relief that can 
be asked for in such a suit is a decree 


directing the specific performance of any 
act by such trustees, managers, etc, a 
decree for damages and oosts against 


them, anda decree directing their removal 
The present suit is olearly- not -of that 
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nature and the provisions of that Act are not 
applicable to it. 

Tt is next argued that even if the suit 
is not one under section 14, Act XX of 
1863, it is a suit which oculd only be 
instituted in compliance with the- provisions 
of section 92 of the Civil Prosedure Code 
and not having been so institnted is liable 
to dismissal. This contention is equally 
unfounded. It is obvious that -the reliefs 
claimed in this suit are different from 
those mentioned in section ¢2. A suit 


under that section is primarily a suit against . 


a trusteeand can only be instituted either 
on the ground that there has been a breach 
of trust or that direction of the Court is 
necessary for the administration of the 
trust. In this case although the trustee is 
one of the defendants and although it is 
alleged that the grant of the permanent 
lease was not within the sompetency of 
the trustee, no relief is claimed against 
him nor is the Court asked to give any 
direction for the administration of the trust. 
‘The sontention, therefore, fails. 

Lastly it is urged that a representative suit 
under rule 8, Order I, can only be brought 
on behalf of a body of persons capable 
of being ascertained, that a Muhammadan 
mosque being for the use of the Muhammadan 
public, the plaintiffs who represent only a 
section of the public sould not maintain 
the suit except on proof of special damage. 
There seems to be no forse in this con- 
tention, The suit does not purport to be 
one on behalf of the general public. It 
ig a suit by the Muhammadan worshippers 
of a particular locality and these can be 
definitely ascertained. That they have a right 
of suit admits of no doubt. 

Although a Muhammadan mosque pro- 
perly so-called as distinguished from a 
masjtdul bait or place of private worship is 
open to the Muhammadan public, yet the 
higher right of the akle musjid or daily 
worshippers of a MOEque, te Cry worshippers 
living in its vicinity, is clearly récoguised i in 
Muhammadan Law, 

Says the Bahrur Raig: “And in tbe 
same way the neighbours (akle mahalla) 
have the right to prohibit one who is not 
of them ‘from offering prayers in the 
mosque when the mosque is too small for 
them,” 

In Fathul Qaadir, at page 445, the law 
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is laid down in these words:—‘‘It is within 
the competency of the daily worshippers 
of a mosque (ahle masjid) to convert its 
open spase into a mosque and vice versa or to 
alter the position of a door, or to open 
in it a new door, and if they differ it 
will bə seen who represent the majority 
of those who have the right of guardian- 
ship to it. It is open to them (the daily 
worshippere) to demolish the old mosque 
and to build it new., But this right does 
not appertain to those who are not of the 
mohalla.” 

I6 is clear from these texts that the 
worshippers living in the vicinity of a 
mosque have rights to it over and above 
those possessed by the Muhammadan public 
and have a more direst interest in its 
maintenance ‘and in the proper administra- 


tion of the properties endowed for its 
benefit. In Muhammadan Law there is 
defnite recognition in many matters of 


what is termed hagg-ul-jóran or the rights 
of neighbours, The competency of & 
Muhammadan worshipper to enforce his 
individual rights in respect of a mosque 
and the trusts relating thereto has been 
recognised in numerous cases and I need 
only refer to the decision of Karamat 
Hossain and Chamier, JJ., in Dasondhay v. 
Mohammad Abu Nasar (1). I entirely agree 
with that decision and have no hesitation in 
following it. 

As to proof of special damage apart 
from what I have already said, it does uot 
appear to me that such proof is nesessary 
in suits like the present, 

The appeal, therefore, fails and is dismissed 
with costs, < 

N. R. COHATIERISA, J.—I agree. 

Appeal dismissed. 

(1) 11 Ind. Cas. 86; 33 A. 660; 8 A.L, J. 710. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civiu AppeaL No. 397 or 1917. 
November 11,1918. 
F’resent:—Mr, Stuart, J.O. 
GOVIND-—PLAINTIPE— APPELLANI 


versus 
tise A EFEN DANT — RESPONDENT. 
Mortgage—Estoppe Redewption, sutt for, by person 


` title. 
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BHOLA NATH TEWARI V. SURAJ BALI RAT. 


treated by mortgagee as successor of original mortgagor 
— Title, denial of, whether entertainable. 

A mortgagee brought a suit for possession of the 
mortgaged property against a person whom he 
treated as the successor of the original mortgagor, 
and won his case. Subsequently, when the said. 
person sued the mortgagee for redemption of the 
mortgage, the mortgagee pleaded that he was not 
the successor of the original mortgagor: 


Held, that the mortgagee was estopped from rais- 
ing the plea, 

Appeal from the decree of the District 
Judge, Hardoi, dated the 26th June 1917, 
reversing that of the Munsif, Sandila, dated 
the 24th Apri] 1917. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellant, ` 

Mr. d. P. Sen holding brief of Babu Bishesh- 
war Nath Srivastava, for the Respondent. 


JUDGMENT.—The grove in question was 
a muat, grova belonging to a man who had 
embraced a religious life. The last holder 
was Ram Charan Das. He mortgaged it to 
Chokhe. Ram Charan Das left the village 
14 years ago on a pilgrimage and has 
never been heard of since, Presumably he 
is dead. Chokhe continued in possession of 
the grove. Govind the brother of Ram 
Charan Das issued a notice of ejestment on 
Chokhe alleging that he was a tenant. 
Chokhe contested the notice of ejectment in 
the Revenue Court, alleging that he was a 
mortgagee. The Revenue Court found 
against him on the point. Chokhe then 
brought a suit in the Munsif’s Coart for 
possession of the grove as mortgagee, 
He brought this suit against Govind. In 
these proceedings he could, had he chosen, 
have stated that he was a mortgagee from 
Ram Charan Das, that Govind was in no 
way a successor of Ram Charan Das, and 
that be sued for possession of the grove 
| against Govind asa trespasser without any 
He did not take that course. 
Although in his original plaint he did not 
define Govind’s position, in subsequent 
proceedings he clearly treated Govind as 
successor of Ram Oharan Das and as mort- 
gagor of the grove. He won his case. 
He as mortgagee was given possession 
against Govind as mortgagor because Govind 
had unlawfully dispossessed him. When 
Govind, however, came into Court to redeem 
the mortgage, Chokhe took up the position 
“that Govind was rob the successor of the 
mortgagor, The learned Munsif found that 
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Chokhe could not possibly take up such a 
plea, The learned District Judge desided 
that he could. The present appeal has accord- 
ingly been brought. : 

- I have no hesitation in deciding that the 
learned Munsif is right upon the point and 
that the learned District Judge is wrong. 
Considering what happened in the previous 
litigation, it is impossible to say that Chokhe 
is anything except estopped from putting 
forward this plea. 

Another point remains. Chokhe relied 
on a deed of further charge. The learned 
Munsif found that the execution of the deed 
of further charge was not proved. The 
learned District Judge has not decided the 
point. I do not propose to send the case 
bask upon that point. Under the provisions 
of section 103, Code of Civil Procedure, I 
decide the point myself. The reasons given 
by the-learned Munsif for finding against the 
execution of the deed of further charge are 
unassailable, 

As a result I set aside the decision of 
the learned District Judge and restore the 
desision of the learned Munsif. The appel- 
lant will be allowed six’ months from the 
date of this decree within which to redeem 
the mortgage. The respondent will pay his 
own costs and those of the appellant in 


all Courts. 
Appeal allowed. 


- ALLAHABAD HIGH COURT. 
Secon CIvIL Apreat No, 1797 or 1917. 
November 50,1918. `’ 

Present :—Sir Henry ‘Richards, Kr., Chief 

Justice, and Justice Sir P. O., Banerji, Kr, 

BHOLA NATH TEWARI AND OTHERS— 

DEFENDANTS—ÅPPELLANTS 

< versus 

SURAJ BALI RAI AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), 8. 11—Occupancy 
right, creation of-—Landlord, whether can confer occu- 
pancy right on tenant. 

There is nothing illegalin a landlord agreeing 
that his tenant should have the rights of an ocou- 
pancy tenant and, amongst others, the right not to 
bo ejected so long as he pays his rent and observes 
the conditions of his tenancy. [p. 358, col. 1.j 
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Second appeal from a decree of the Dis- 
triot Judge, Gorakhpur, reversing that of 
the Assistant Collector. 

Mr. Haribans Sahai, for the Appellants, 

Mr. Pearey Lal Banerji, for the Respond- 
ents. 

JUDGMENT.— This appeal arises out 
of a suit for ejectment brought in the 
Revenue Court.. Tke plaintiff alleged that 
the defendant was not an occupancy tenant 
and, therefore, {liable to ejeciment. The 
Court of first instance dismissed the suit, 
The lower Appellate Court granted a decree. 
There is a long history attached to the 
holding. It would appear that at one 
time at any rate the holding was the 
“ holding of an occupancy tenant and the 
defendant originally got into possession 
by virtue of an usufructuary mortgage 
created before the Tenancy Act came into 
operation. However this may be, an 
agreement arrived at upon a compromise 
between the parties in a previous litiga- 
tion was put in evidence. Under that 
agreement the plaintiff's predecessor-in- 
title agreed that the defendant should 
‘be considered an occupancy tenant and 
that he should not be ejected. It has 
been properly conceded here that the pre- 
sent plaintiff is in no better position 
than his vendor would have been who 
entered into the agreement with the de- 
fendant. The learned District Judge con- 
sidered that the Zemindar could not create 
an occupancy tenancy and that length of 
occupation as prescribed in the Tenanoy 
Act alone oreates occupancy right. Thia 
perhaps may be correct, but it seems to us 
there is nothing illegal in the landlord agree. 


ing that his tenant should have the 
rights of an ocoupancy tenant and 
amongst others the right not to be 


ejected so long as he paid his rent and 
observed the conditions of his tenanoy. 
We think that undec these circumstances 
the plaintiff was not entitled to eject 
the defendant. It is, therefore, unnecessary 
for u3 to consider the other questions 
which arise, namely, whether the plaintiff 
was entitled to sue without joining the 
otber co-sharers in the khata. We allow 
the appeal, set aside the decree of the lower 
Appellate Court and restore the decree of the 
Court of first instance with costs in all Courts. 
3 _ Appeal allowed, 
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PUNJAB CHIEF COURT. 
Secon Civin Arrera No. 1285 or 1914. 
May 29, 1918. 

Present : —Mr. Justis Scott-Smith and 
“Mr. Justice Broadway. 
SUNDAR SINQH—PLAINTIFF—ÅPPELLANT 


versus 
DHIAN SINGH AND ANOTHER— DEFENDANTS 
—RESPONDENTS. 
Court Fees Act (VII of 1870), s. 7 (v)—Pre-emption, 


suit for—Sale of revenue-paying land—Couri-fee 
payable—Limitation applicable—Sale, validity of, 
questioned—Punjab Pre-emption Act (I of 1913), s. 29, 
For the purposes of Court-fees a suit for pre- 
emption in respect of a sale of land paying revenue 
falls under section 7 (v) of the Court Fees Act. 


Where the validity ofa sale is questioned and 
is findlly declared by a decree of Court, limitation 


- for a suit in respect of the sale begins to run from 


the date of the sale, and not from the date of the 
decree declaring its validity. 


Second appeal from the decree of the 
Divisional Judge, Gujranwala, dated the 
26th February 1914. 

Bhagat Gobind Ram, for the Appellant. 

Diwan Mehr Ohand, for the Respondents, 

JUDGMENT,—The facts .of this case 
are given in detail in Dhian Singh. v. 
Musammat Belas Kaur (1) and need not 


be here recapitulated. The points for 
determination in this appeal are :— 
(1) whether the: Court-fee stamp is 


sufficient P and 

(2) whether the suit is within limitation ? 

As to the first point, the suit is one 
for pre-emption. The sale attacked is 
dated the 19th of March 1903 and was ° 
for Rs. 10,090. The subject-matter of 
the sale was land paying revenue, and 
the Court-fee paid on the plaint was 
Rs. 24-12-0 oaloulated on the revenue 
The suit for purposes of Court- 
fees falls under section 7 (v) of the 
Court Fees Act and the Oourt-fee paid 
thereon has been correctly calculated. 
With regard to the second point, it was 
urged that inasmuch as subsequent to 
the sale of the 19th of Maroh 1903, 
the validity of the sale had been.dis- 
puted, time should not begin to ran until 
after the desision reported as Dhian Singh v. 
Musammai Belas Kaur (1), where this Court 
held that the sale was a valid one, after 
which ths vendee obtained possession, 


(1) 16 Ind. Cas. 127; 42 P. R. 1912; 154 P, L Ri 
1912; 128 P, W. R. 1912 : 


z 
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In our opinion, this contention is incorrect 
and no authority bas been cited in sup- 
port of it. The sale was effected on the 
19th of March 1903 and must be regard- 
ed as valid from that date. The suit 
was filed on the 2nd of August 1913 


and is, therefore, clearly time-barred. 
The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS SECOND APPEAL No. 51 
or 1917, - 
Marsh 8, 1918. 
Present:— My. Justice Oldfield and Mr. 
Justice Sadasiva Aiyar. 
SUBBU REDDI—D«orez-HoLtpsr— 
APPELLANT 
CETEUS = 
PONNAMBALA REDDI 4ND o1ners— 


—— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O XXI, rr. 91, 
92, 93—Ewxecution of decree—Sale declared invalid— 
Refund to auction-purchaser without application to 
set aside sale, whether can be allowed, 

A purchaser at an execution sale which has been 
held to be invalid is not entitled to a refund of 
the purchage-money deposited by him in Court, un- 
less he gets the sale set aside undef Order XXI, 
rule 92, Civil Procedure Code. [p. 361, col. 2.] 

Mohideen Ibrahim v, Mahamed Meera Levai, 17 
Ind. Cas. 437; 23 M. L. J. 487; 12 M. L, T. 481; 

. (1912) M. W. N. 1130 and Nannu Lal v. Bhagwan 
Das, 37 Ind. Cas, 9; 14 A. L. J. 1216; 89 A. 114, 
followed. 

Parvathi Ammal v. Govindasami Pillai, 30 Ind. 
Cas. 827; (1915) M. W. N. 797; 29 M. L. J. 467; 2 L. 
W. 861; 89 M. 803; Rustomji v. Vinayak Gangadhar, 86 
B. 29; 12 Bom. L. R. 723; 7 Ind. Cas. 955; and Muham- 
mad Najib Ullah v. Jat Narain, 26 Ind. Cas 69: 36 A 
529; 12 A. L. J. 908, explained and distinguished. 


Court sales are held without warranty of title and 
when s sale is declared to be invalid, the purchaser 
will not be relieved from the loss unless he has 
availed himself of his statutory right to get an 
order in execution proceedings for re-payment of the 
purchase-money. [p. 361, col. 1.] 

Appeal against the order vf the Court 
of the Subordinate Judge, Trichinopoly, 
in Appeal Suit No. 153 of 1916 (Appeal 
Suit No. 102 of 1916 on the file of the 
Distrist Court, Trichinopoly), preferred 


against the order of the Gourt of the 
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Principal District Munsif, Kulitalai, in 
Execution Petition No. 1688 of.1915, in 
Original Suit No. 147 of 1911. | 

FACTS appear from the judgment. 

Mr. M. S. Vaithianatha Ayyar, for the 
Appellant.—By the joint statement filed in 
Court by all the parties interested appel- 
lant had the right to execute the main- 
tenance decree. He was not a party to 
Original Suit No. 154 of 1914 and the 
auction-purshaser, Umapathi Reddi, acquired 
no rights by his purchase. The money 
was refunded to him irregularly. He had 
no right to withdraw the purchase money 
without first applying to have the sale 
set aside: Mohideen Ibrahim v. Mahamed 
Meera Levai (1). On a sale being declared 
invalid, the purchaser does not acquire 
a substantive right to recover his money. 
He acquires only a statutory right to 
have it declared in execution proceedings 
that he is entitled to a refund, provided 
only he discovers the absence of interest 
in the judgment-debtor before the confirma- 
tion of the sale. The purchaser has not 
done that in the present case; There is 
nothing to prevent appellant from ignoring 
the irregular re-payment to the purchaser 
and executing the decree as against him. 
The appellant had, moreover, no notise of 
the withdrawal. 

Mr, T. R. Vaithtanathan for Mr. T. V. 
Venkatarama Ayyar, for the Respondents. — 
The money was in Court and available to the 
appellant, He cannot now execute the 
decree. On. general principles, the 
purchaser is entitled to a refund of the 
amount paid by him under an invalid 
sale. He cannot be suffered to lose both 
the land and the money. Whatever rights 
appellant may have cannot be enforced in 
execution. 

JUDGMENT.—The order under appeal 
is one dismissing an execution petition by 
a transferee, a decree-holder, for resovery 
by sale of certain items of property in whieh 
the sounter petitioners, respondents, are 
interested. The decree, one for maintenance, 
was executable against those items and 
avother No. 11, which was actually brought 
to sale and purcbased by one Umapathy 
Reddi. This sale was confirmed on 9th 
April 1913 and the District Munsif made 


(1) 17 Ind. Cas. 437; 23 M. D. J. 487;12 M. L. T, 
431; (1912) M W. N. 1180, 
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an entry in the ‘diary that satisfaction 
of the decree to the extent of the proceeds 
“was recorded. On 26th February 1914, 
however, one Veerama Reddi had filed 
Original Suit No. 154 of 1914 for a 
‘declaration that the items sold belonged 
to him and that the decree charging it and 
the sale were invalid against him. The 
defendants originally impleaded were the 
decree-holder, the judgment-debtor interest- 
ed inthe property, whois 6th 
here, Umapathy Reddi and another person, 
not concerned in the present proseedings. 
During the pendency of the suit, the 
decree-holder died; but as the judgment 
(which we bave called for) shows, plaint- 
ifs Pleader stated that no one need be 
impleaded as her representative. The suit 
accordingly ended on 17th December 1914 
in a decree, to which only the present 
6th respondent and Umapathy Reddi were 
parties, granting the declaration asked 
for, Meanwhile, however, on 16th February 
1914 or 10 days before the institution 
of the suit, the ‘present appellant, 6th 
respondent, and the other respondents, 
judgment-debtors interested in ather items 
~ gharged by the maintenance decree, had 
joined with Umapatby Reddi in a joint 
statement, which was filed in Court as 
the basis of an application for (1) 
recognition of the first mentioned as 
transferee-decree-holder; (2) an order 
permitting him to receive the 
sale-proceeds of item No. 11 which were 
in Court’ on furnishing proper security; 
(3) execution by him of the decree for 
the sum of Rs. £0 representing the 
maintenance dne for the year 138th June 
1912 to 13th June 1913. This was filed 
in connection with an application already 
made by appellant for execution; and the 
order passed recognised him as transferee, 
allowed him to take ont execution for 
the amount due up to 13th June ~1913 
and (unnecessarily) directed him to take 
further steps by fresh petition. This order, 
however, notwithstanding,’ he was not 
impleaded in Original Suit No. 154 and 
after judgment therein Umapathy Reddi in 
Civil Miscellaneous Petition No.. 673 of 
of 1915 obtained refund of t!e purchase. 
money he had paid, on the ground that 
the sale had conveyed nothing to him, 
without notice being issued to anyone 
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interested in the disposal of the 
either to appellant or to avy 
judgment-debtors. Appellant has now 
applied again for execution of tbe 
maintenance decree in accordance with 
the terms of the joint statement above 
referred to; and his application is resisted 
by respondents, the judgment-debtors other 
than 6th respondent, on the ground that 
the money realised by sale of item No. 11 
having been available towards the desree 
amountand having been diverted from its 
discharge through no fault of theirs and in 
proceedings to which they were not parties, 
appellant should be allowed to exesute fur- 
ther only after giving credit for the amount 
thus foregone. 

The lower Appellate Court’s ground of 
decision against appellant was that the judg- 
ment in Original Suit No. 154 was obtained 
behind respondents’ backs and cannot bind 
them, the implication apparently being that 
they should not be prejudiced by what fol- . 
lowed on it. The same argument, however, 
is available in favour of appellant, who also 
was nota party to that judgment. 

Here the case has been argued also on 
the ground that the money in Court was 
available for payment to appellant and 
that his right to it is still valid, since it 
can be terminated only by an order for 
re-payment tothe purchaser under Order 
XXI, rule 93, Civil Prosedure Code, whioh 
could mot and cannot legally be passed, 
because the sale has not been set aside in 
proceedings of which the persons affected 
thereby have had notice under rule 92. 
Appellant, therefore, is at liberty to recover 
from the purchaser the money which he 
has irregularly been allowed to draw, not 
to execute for the amount a second time, 
Contra it is argued that, even if appellant 
had known of the withdrawal of the money, 
it would have been futile as it was not 
obligatory on him to wait for an applica- 
tion by the purchaser for re-payment under 
rule 93, which, in view of the result of 
Original Suit No. 154, he could not have 
resisted. Of this view the former com. 
mendas itself. In Mohidin Ibrahim v. Ma. 
hamed Meera Legat (1), Napier, J., held 
under the present Code that the auction- 
purchaser bas no longer a substantive right 
tə recover his money, but with reference 
to the wording of rule 98 cnly a statutory 


money, 
of the 
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right to get an order in execution pro- 
ceedings for its re-payment, if be discovers 
the absence of interest before the con- 
firmation of sale, and he did not do so in 
the sase before us. This conclusion was 
merely obiter. But the point was raised 
direstly and the conclusion was the same 
in Nannu Lal v. Bhagwan Pas (2), and the 
reasoning in these two cases is, in our 
opinion, correct. On the other hand we 
have been referred to Parvathi Ammal v. 
Govindasami Pillai (3), in which Napier, 
J.s views were criticised, although their 
correctness was not directly relevant, on 
the ground that general’ principles entitle 
a purchaser who loses the land to re- 
cover the purchase-money. But, with all 
respect, this disregards the fact that Court 
sales are held without warranty of title 
and that when, as in the recent case, the 
purchaser hes not availed himself of his 
right under rule 91 to have the sale set 
aside, there is no reason for relieving 
him from his loss. Against the decision 
in Nannu Lal v. Bhagwan Das (2) 
we have been- asked to set the earlier 
desision in the authorised reports of the 
same High Court, Muhammad Najib Ullah v, 
Jai Narain (4) and Prasanna Kumar Bhatta- 
charjee v. Ibrahim Mirza (5). But Richards, 
O. J., who took part in both the Allahabad 
desisions and delivered the judgment in the 
latter, stated in doing so that the attention 
of the Court was not called in the earlier 
to the alteration inthe Code, the effect 
of which was the basis of Napier, J.’s 
reasoning and which we regard as decisive of 
the purchaser’s rights. The Calcutta case (5) 
is no doubt direstly in appellant’s favour. But 
the ground of decision was similar to that in 
Parvathi Ammaly. Govindasami Pillai (3) 
and is open to similar objection ; and the 
references to authority in connection with 
the effect of the change inthe law intro- 
_ duced by the present Code are, with all 
respect, inconclusive. For of the two cases 
referred to Rustomji v. Vinayak Gangadhar 
(6) was not clearly desided on that Code, 


the head-note* being misleading, since 
(2) 37 Ind. Cas. 9; 14 A. L. J. 1216; 39 A. 114, 
(3) 30 Ind. Cas. 827; (1916) M. W. N. 797; 29 M. 
L, J. 467; 2 L. W. 861; 39 M. 803. 
(4) 26 Ind. Cas, 59; 36 A. 629; 12 A. L. J. 908. 
- (6) 41 Ind. Cas. 924, 
(6) 35 B. 29; 12 Bom, L, R. 723; 7 Ind. Cas, 955. 


“¥Hlead-nove of 35 B, 29— Hd, ve 
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the sale had been held before 1904, when an 
application for the removal of obstrastion 
was rejected ; and Muhammad Najib Ullah v. 
Ja, Narain (4) has been dealt with 
supra. In these circumstances we adhere 
to the opinion expressed by Napier, J., and 
eventually by the Allahabad High Court 
and hold that the purchaser had no right 
to a refund of the purchase-money, if only 
because he had not complied with rule 92 
and had the sale set aside. 

The result is that the money was re- 
moved from Court irregularly or illegally 
without notice to either appellant or respond- 
ent, and the question is which of them is 
The answer is plain, its 
owner atthetime of its removal. at is 
not disputed that it belonged to one side 
or the other; and it is, in our opinion, 
clear that, quite apart from the Court's 
order of 9th April 1913 regarding satis- 
faction alreddy referred to, the legal 
authority for and the effect of which is 
doubtful, it belonged to appellant. It re- 
presented respondent’s property, which had 
been sold for appellants’ benetit. Nothing 
respondents could have done, could have 
made it payable to them or, after the sale 
had’ been confirmed, could have entitled 
them to restoration of the property. That 
it was appellant's was recognised by all 
parties in the joint statement already re- 
ferred to ; and the only inference from the 
provision in it for his giving security 
before drawing it is that with reference to 
the pending Original Suit No. 154 he 
admitted his responsibility to respondents 
for crediting it in their favour. It was 
presumably because of his inability to fulfil 
that obligation that he delayed in drawing 
the money and although his delay was 
not the cause of the irregularity which 
effected its removal, if the delay had not 
occurred, that removal could not have been 
effected. In these circumstances the money 
must be regarded as appellant’s and re- 
spondénts’ contention must prevail. 

The lower Appellate Court has over- 
looked the fast referred to by the District 
Munsif that appellant is, in any case, 
entitled to execute against respondents for 
Rs. 50, the amount settied in the joint 
statement asdue for the period 13th June 
1912 -to I3th June 1913. The appeal 
against order must, therefore, be allewed 
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to this extent, the lower Appellate Court’s 
order being modified accordingly, the peti- 
tion being remanded to the District Munsif 
for re-admission ard disposal according to 
law inthe light of the foregoing. The 
appeal is, inother respects, dismissed. The 
parties will pay and receive proportionate 
costs throughout, provision being made for 
them in the final order. 


M. 6. P, 
Appeal partly allowed. 


ALLAHABAD HIGH COURT. 
Civit Revision No. 43 or 1918, 
December 3, 1918. 

Present :—Mr. Justice Tudball, 
MOHAMMAD EHTISHAM ALI~— 
DEFENDANT-—ÅPPLIOANT 

~ veTSUs 
LALJI SINGH AND otuzRs— 
PLAINTIFFS— OPPOSITE PARIY. 

Agra Tenancy Act (II of 1901), ss. 167, 199—Juris- 
diction of Civil and Revenue Courts—Landlord and 
tenunt—Rent suit-——Third person claiming entire rent 
as sole proprietor—Order directing claimant to estab- 
lish zitie in Civil Court—Revision, whether lies. 

Under section 167 of the Agra Tenancy Act 
prima facie a revision does not lie to the High Court 
from an order of a Revenue Court, The remedy 
in the Civil Court is by appeal only in cases in 
which an appeal is given. [p. 364, col. 1] 

Plaintiffs sued a tenant claiming to recover half 
the rent’ of the holding. The tenant pleaded that 
he had paid the whole of his rent to one E. 
Therenpon E. was added os a defendant and 
pleaded that he was entitled to the whole of the 
rent as sole proprietor. The Assistant Collector, 
purporting to act under section 199 of the Agra 
Tenancy Act, directed E. to institute a suit in the 
Civil Court for the determination of the question 
of proprietary title which had been raised. E. filed 
a revision in the High Court against the order of 
the Assistant Collector: 

Held, that under the provisions of section 167 of 
the Agra Tenancy Act no revision lay tothe High 
Court, [p. 364, col. 1.] 

Oivil revision from an order of the 
Assistant Colleotor, First Class, Azamgarh. 

Mr. M L. Agarwala (with him Mr. 9. M. 
Suliaman), for the Applicant. 

Mr. Hanandan Prasad for Mr, Iswar 
Saran (with him Mr. Mukhtar Ahmad), for 


the Opposite Party. 
JUDGMENT.—Roevisions Nos. 43, 44, 45, 
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46, 47 and 48 are connected and arise 
out of six suits for rent whioh were brought 
in the Court of an Assistant Collestor of 
the First Class. In No. 43 the applicant for 
revision here, Mohammad Ehtisham Ali, 
was an added defendant to the suit for 
rent brought by Lalji Singh and others 
against an agricultural tenant. The plaint- 
iffs claimed to be entitled to recover half 
of the rent from the tenant. The tenant 
pleaded that he had paid the whole of his 
rent to Ehtisham Ali. On the plaintiffs’ 
request Ehtisham Ali was made a defend. 
ant and he pleaded that he was the sole 
proprietor and entitled to the whole of the 
rent, Thereupon the Assistant Oollestor, 
purporting to ast under the provisions of 
section 199 of the Tenancy Ast, directed 
Ehtisham Ali to institute within three 
months a suit in the Civil Court for the 
determization of the question of proprietary 
title which was raised. In the other five 
suits Ehtisham Ali was himself the plaint- 
iff and in each case he sued to recover 
the whole of the rent. In each of these 
suits the other claimants were made defend- 
ants and they claimed that they were 
entitled to half of the rent and that Mhti- 
sham Ali was only entitled to the other 
half.“ In each of these cases also the 
Assistant Collector, purporting to act under 
the same section of the Tenancy Ast, 
directed the plaintiff Ehtisham Ali to in- 
stitute a similar suit in the Civil Court. 
for the determination of the question of 
proprietary title, Hach of the five revisions 
now before me is directed to the upsetting 
of the order passed by the Assistant Col. 
lector. 

A preliminary objection is taken that 
no ravision can lie to this Court against 
the order of the Assistant “Colleator. 
Reliance is placed in the beginning on section 
115 of the Code of Civil Procedure and it is 
pleaded tbat the Revenue Court is not 
subordinate to this Court, and, therefore, 
section 115 does not apply. Personally 
I do not think that there is much foree 
in this contention, but it is unnecessary 
to expre:s any decided opinion in respect 
to it. It is next pleaded that in view of 
the language cf sestion 167 of the Ten- 
ancy Act, it is clear that the present 
revis ons do not lie to this Court. My atten. 
tion is called to the decisions of this Court 
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in Thakur Damber Singh v. Sri Kishun Das 
(1), Parbhu Narain Singh v. Harbans Lal 
(2) and Jumna Prasad y. Karan Singh (3). 
The judgment in the first of these three 
oases covers the.point before me. On page 
554* it runs as follows:—‘There is an 
express provision in section 167 of the Act 
that all suits and applications of the nature 
specified in the Fourth Schedule of the Act 
shall be heard and determined by the 
Revenue Courts und except in the way of 
appeal no Court other than a Revenue 
Court shall take cognizance of any dispute 
or matter in respect of which a suit 
or application might be brought or made. 
This olearly shows that prima facie a 
revision does not lie to the High Court 
from an order of the Revenue Court. The 
remedy in the Civil Court is by appeal 
only in oases in which an appeal is given.” 
It is true that the forder that was sought 
to be revised in that oase. was one passed 
by an Assistant Collector on an application 
for execution of a decree, but the Court 
clearly considered the meaning of section 
167 of the Tenancy Act and the meaning 
there applied to that section clearly covers 
the present case, In the second of these 
oses the order sought to be revised had 
been passed by a District Judge and the 
chief question was whether in the circum- 
stances of that case any application for 
revision could lie under section 115 
of- the Civil Procedure Code. On this 
point the two Judges who heard the case 
differed. At the same time one Judge 
clearly expressed his opinion as to the 
meaning of the last clause of section 167 
of the Tenancy Act, and ke held clearly 
that that barred a revision to this Court. 
Mr. Justice Walsh only held that a revision 
would lie on the ground that the desision 
of the District Judge, having been given 
by way of an appeal from the Revenue 
Courts, was the decision of a Civil Court, 
and, therefore, subject to revision, and it 
almost necessarily follows from his decision 
that in a case lıke the present, he would 
have agreed with his colleague in holding 
that no revision would lie to this Court. 


In the third case, a single Judge of this 
(1) 2 Ind. Cas. 377; 6 A. L. J. 552; 31 A. 445, 
(2) 35 Ind. Cas. 279; 14 A. L. J. 281. 
(3) 46 Ind. Oas, 835; 16 A, L, J. 859, 


* Pago of 6 A. L. J,—Ed, 
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Court held that even where the order was 
passed by a District Judge in a suit in- 
stituted in the Revenue Court, no revision 
would lie to this Court. In that oase a 
suit for ejectment was filed in the Revenue 
Court and the defendants raised a question 
of proprietary title, The suit was decreed 
by the Revenne Court and an appeal was 
preferred to the District Judge but was 
dismissed on the ground that no appeal 
lay to him. An application in revision 
was filed in this Court and the learned 
Judge held that no revision could lie to 
this Court. He considered the cages which 
I have already mentionel and came to 
the conclusion that there was no room for 
argument that power of revision to the 
High Court was givsn under the Tenancy 
Act. On bebalf of the applicant attention 
is called to section 193 of the Tenanoy 
Act and it is pointed ont that section 115 
of the Code of Civil Procedure would 
apply to all suits and other proceedings 
under the Tenanoy Act, so far as they 
are not inconsistent therewith, and it is 
urged that a revision to this Court is not 


inconsistent with the provisions of the 
Tenancy Act. It is pointed out that in 
cases which are not appealable under 


section 177 of the Ast to the District 
Judge, a revision is given under section 
1&5 to the Board of Revenue. It is then 
urged that an appeal and a revision ara 
really one and the same thing and that 
as appeals lie under section “177 to the 
Civil Court, therefore, there is nothing 
inconsistent in a revision also lying. 
In the first plase, the terms “appeal” and 
“revision” have technical meaniogs which 
are well understood and they are clearly 
distinguished from eash other in the Uivyil 
Prosedure Code as well as iu the Criminal 
Prosedure Code and where the Legislature 
uses the word “appeal” and not the word 
revision,” it must be deemed to have 
used that word in its ordinary and well 
is argued that 
the words in section 167 “except in the 
way of appeal “mean” exoept in the way of 
appeal or revision.” The argument is in. 
genious but I am afraid that I cannot 
give way to it. The Legislature must be 
presumed to have known the meanings 
of the words “appeal,” and “revision” and 
where it says “except in the way of appeal,” 
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ib must be held to have meant.what it 
said. The very Chapter, No. XII of the 
Tenancy Act, clearly distinguishes between 
appeala and revisions. A further argu- 
ment is raised that sestion 167 only covers 
all suits and applications of the nature 
specified in the Fourth: Schedule and that 
the revision specified in the Fourth Schedule 
is a revision under section 185, which lies 
only to the Boards of Revenue in certain 
cases, namely, those in which no appeals 
lie under section 177 to the District Judge. 
It is, therefore, argued that the sestion 
does not cover a revision in a cage in 
which an appeal would lie under section 
177 to the District Judge. The unfortunate 
part of this argument is that tection 167 
gays:— All suits and applications of the 
nature specified in the Fourth Schedule 
shall be heard and determined by the 
Revenue Courts.” The nature of revisions 
is alike whether they lie in the Civil, 
Criminal or Revenue Courts and the langu- 
age really means that no such applica- 
tion as the present could lie, because it 
is in the nature of an application such 
as is contemplated by section 185 of the 
Tenancy Act. I, therefore, fully agree with 
the rulings which L hava already mantion- 
. ed in so faras they are applicible to tue 
sirgumstances of. the present case. Here 
no appesl whatever has been preferred to 
the District Judge. The case has not 
gone into the Civil Court at all and there 
ig no order before me which could inany 
sense be deemed to be an order of a 
. Civil Court. The language of section 167 
of the Tenancy Act is fatal to the present 
application and I must, therefore, uphold 
the preliminary objection and hold that no 
revision would lie to this Court in the 
present case. The application for revision 
is, therefore, rejected. It must not be in- 
ferred from this that I consider the order 
passed by the Revenue Court to ba a 
gorrest one. The application is rejected 
with costs. 


Application rejected. 


INDIAN OASES, 


[1919 


MADRAS HIGH COURT. 
Aprean aGatxst Ogpeg No. 201 or 1917, 
July 30, 1918. 

Present :—Mr. Justice Spencer and Mr. 
Justice Krishnan, 

Tae SECRETARY or STATE ror INDIA 
in COUNCIL REPRESENTED BY Tan 
COLLECTOR or NORTH ARCOT— 
DEFENDANT — APPELLANT 
versus 
T. RAMANUJAM CHETTY AND 0OTHERS— 
PLAINTIPPS— RESPONDENTS. 

Madras Land Encroachment Act (IIT of 1905), ss. 6, 
1—Notice for eviction by Sub-Collector under s. 6— 
Injunction, suit’ for, against Government, maintain- 
ability of —Variation of order by Collector on appeal— 
Limitation—Cause of action, 

The Sub-Collector gave notice to plaintiffs to de- 
molish four anicuts erected by them on a river and 
threatened to evict them on default. On appeal, 
the Collector varied the order by directing demoli- 
tion of only three anicnts and the lovy of the penal 
water rate in respect of the fourth. Plaintiffs 
sued Government for an injunction restraining them 
from resort to eviotion proceedings: 

Held, that plaintiffs had a cause of action under 
section 14 of the Act and were entitled to sue for 
an injunction under section 54 of the Specific Relief 
Act within 6 months from the date of the final order 
by the Collector. [p. 386, col, 1.] 

Secretary of State v. Illikkal Assan, 32 Ird. Cas. 756; 
39 M. 727; 3 L. W. 228; 80 M. L. J. 255; 19 M. L- 1, 
157; (1916) i M. W. N. 167, distinguished. 

Section 14 of the Madras Dand Encroachment Act 
is not restricted to the two classes of causes of action 
mentioned in clauses (a) and (b) of the Explanation ` 
to the section, [p. 365, col. 2.] 

Appeal against the order, dated the 20th 
November 1916, of the Court of the Sub- 
ordinate Judge, North Arcot, in Appeal Suit 
No. 124 of 1916 (Appeal Nuit No. 553 of 
1915, on the file of the District Court, North 
Arcot), preferred against thedecree of the 

District Munsif, Tirupatéur, in Original Suit 
No. 377 of 1914, - 

Mr. V. Ramesam (Government Pleader), for 
the Appellant. 

Mr. 0. V. Ananthakrishna Ayyar, for the 
Respondents. 

JUDGMENT.—The first question raised 
for onr decision in this oivil miscellaneous 
appeal is whether the plaint discloses a 
proper cause of action, The learned Govern- 
ment Pleader for the appellant relies on the 
Full Bench ruling in the Secretary of State 
v. Illikkal Assan (1) and contends that it 
doas not, ` 

(1) 32 Ind. Cas. 755; 39 M. 727; 3 L. W. 228; 30 
a J. 255; 19 M, L. T. 157; (1916) 1 M, W, N. 

167. 
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, The plaint, as now amended, bases the cause 
of action on a notice given to the plaintiffs 
by the Sub-Collestor of Tirupattur, Exhibit I 
under section 64 clause 2 of Act III of 1905, as 
modified in appeal under section 20 of that 
Act by the District Collector. Exhibit I 
directed the plaintiffs to demolish within 
20 days four anicuts whioh they had 
erected in the Pachal river and to “withdraw 
from the said unauthorised occupation” and 
stated “if you fail to do so, you will 
be evicted from the said anicuts and they 
will be demolished. ” The Collector modifed 
this notice by confining the order to demolish 
to three aniouts and by directing the levy of 
penal water rate on irrigation from the one 
aniout which was allowed toremsin. The 
plaintiffs allege in their plaint that they are 
entitled to the Pachal river or Kalvai 
and to the dams and the waterin it in 
various ways, viz., as absolute owners, by 
prescription, by easement, and as riparian 
owners. Theyask fora declaration of their 
title, and for an injunction restraining the 
Collestor from carrying out the order above 
mentioned. 

. It was no doubt held by the Fall Bench 
ih Secretary of State v. Illikkal Assan 
(1) that a notice under section 7 of Act 
111 of 1905 gives rise to no oause of 
action. But a notice under seotion 6 
differs very materially from a notice under 
section 7. The former is a step in eviction 
itself, whereas the latter only called upon 
the person concerned to show òause why 
proceedings should not be taken against 
him under section 5 or 6 of the 
In it there is no threat of invasion of 
the. rights of tbe person in possession, 
whereas there is clearly such a threat in 
the former as shown by the notice in the 
present suit. Plaintiffs are, therefore, entitled 
to ask for an injunction under section 54 
of the Specific Relief Act. The Full Bench 
ruling relied on is thus clearly distin- 
guishable; it is not applicable to a notice under 
section 6 of the Act. < 

Sestion-14 of the Act expressly saves the 
right of parties to resort to the Civil 
Court for redress when they consider 
themselves aggrieved by any proceedings 
under the Act. The service of notice 
under section 6 is such a proceeding and, 
therefore, plaintiffs’ suit is clearly maintain- 
able, a 
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The next question raised is one of limita- 
ation. There oun be no doubt that the 
present suit is one clearly falling within 
section 14 of the Ast and the limitation 
applicable to it is the one provided by 
that section. The words of the seation 
are very wide and inslude all suita where 
persons ‘alleging that they have been 
injuriously affeoted ‘by proceedings under. 
the Act “claim relief, whatever the form of 
that relief may be, The Subordinate Judge’s 
view that only ‘two classes of sanses of 
action inentioned in section 14, apparently 
meaning those dealt with in clauses (a) 
and (b) of the Explanation, are the only 
ones that fall within the scope of the section 
and to them alone the six mouths’ rule 
will apply, is erroneous. See the observ- 
ations in Secretary of State v. Sami Chettiar 
(2) and the case cited there. 

In the present case if the date of the 
‘sause of action is taken to be the date 
of the notice by the Sub-Collestor, the 
suit would be barred by limitation as it 
was brought more than six months after 
it, But, as already stated, the plaintiffs 
had appealed to the District Collector 
against the order under which that notice 
was issued and that officer had suspended 
the execution of the order and had finally 
varied if on 9th July 1914. The appellate 
order was communicated to the plaintiffs 
on llth August 1914, and their suit was 
filed 8 days after. The suit is within time, 
whether we take the date of the Collestor’s 
order or the date when it was communicated 
to the plaintiffs as the date of their cause 
of action in the plaint. ‘Though plaintiffs 
had originally based their cause of action 
on the Sub-Collestor’s order, they were 
allowed to amend their plaint and make 
the appellate order their cause of action 
and no objection has been taken before us 
to this course by the learned Government 
Pleader. In fact, when the Sub-Collestor's 
order was varied in appeal it was no 
longer, subsisting; the real order in the 
case now is the final order of the Collec- 
tor. It seems, therefore, that the plaintiffs 
were entitled to treat that as their cause 
of action. It may be that when the 
plaintiffs received the first notice, Exhibit I, 


(2) 49 Ind. Cas. 180; (1918) M. W. N, 676; 35 M, L. 
J, 410; 8 L. wW 482; 24 M, L. T. 358, 
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they were entitled to treat it asa cause 
of action and sue; but they were not 
bound to do so. The “appellate order by 
the Colleotor, followed by its being com- 
municated to them, gave them another cause 
of action which they are entitled to take 
advantage of. They might heve waited 
till they were actually evioted and their 
aniouts demolished, when they would have got 
still another cause of action. See Bhaskarudu. 
v. Subbarayudu (3). The question we have 
to decide, however, is whetber on the 
cause of action alleged in the plaint the 
suit is barred or not, and not whether 
plaintiffs had any other cause of action. The 
suit must, therefore, be held to be in time. 

In Secretury of State v. Sami Chettiar (2),. 
above cited, it was observed that the appeal 
to the Collector in that case did not affect 
the question of limitation But that was 
a case where the plaintiff had been actu- 
ally evicted from the land and his building 
demolished. In such a case the canse of 
action arises on the date of eviction 
under the Explanation to claure (b) of 
section 14 and subsequent proceedings cannot 
affect it. In the present cage no eviction has 
yet taken place and it is thus distinguishable 
from that case. 

The order of remand must, therefore, be 


upheld, though for reasons other than those 


given by the Subordinate Judge. 

The appeal is dismissed, but in the circum- 
stances the costs in this Court willabide and 
follow the final result, 

M. C. P, 

Appeal dismissed. 

(3) 21 Ind. Cas, 840; 38 M. 674; 26 M, L, J. 60; 14 
M. L, T. 572; (1914) M. W. N. 53. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 833 oF 
1916, 

March 14, 1918. 

Present: —Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
LATLIFAN MIAN— DEFENDANT— 
APPELLANT 
versus 
Musammat MOORTI JANANA—Puaintirr 

— RESPONDENT. 
Specific Relief Act (I of 1877), s, 42— Declaration of 
legitimacy of children, sutt for, maintainability of 
—Sudt for declaration of validity ef marriage by 
Givercéd wifé, maintainability of, 
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A mother is not competent to maintain a suit. 


under section 42 of the Specific Relief Act for a 
declaration that her child, whois not a party to 
the suit, isa legitimate offspring of herself and 
her alleged husband, the defendant in the suit, 
[p. 367, col. 1.] ; 

A wife cannot ask the Courtto make a declara- 
tion underthe provisions of section 42 of the Specific 
Relief Act as to her marriage with the defendant 
long after her divorce, inasmuch as there is no legal 
character in having been a wife and then divorced, 
[p. 867, col. 1.] 

Ina suit under section 42 of the Specific Relief 
Act with regard to the legitimacy of children who 
are not before the Court, the discretion of the 
Court under the provisions of the section ought 
not to be exercised except on a most careful review 
of all the facts and circumstances relating to the 
births of the children. [p. +67, col. 1.] 

Sub- 


Appeal agaiast the decree of the 
ordinate Judge, Assam .Valley Districts, 
dated the 3rd Jannary 1916, reversing that 
of the Munsif, Debrugarh, dated the- zist 
June 1915, 


Babus Dusaratht Sanyal and Debendra 
Narain Bhattacharjee, for the Appellant. 

Babu Krisna Kamal Matira, for the Rez 
spondent. 

JUDGMENT. 

Fustcagr, J.—This is an appeal by the 
defendant against the decision of the learned 
Subordinate Judge of the Assam Valley 
Districts, dated the 3rd January 1916, 
reversing the decision of the Munsif of 
Debrugarh, The plaintiff instituted the suit 
under the provisions of section 42 of the 
Specifio Relief Act against the sole defend- 
ant, her late husband, claiming, first of all, 
for a declaration as to her marriage with 
the defendant and, secondly, for a declara- 
tion as to the legitimacy of four children 
whom 
she alleged to have given birth to and of 
whom she alleged that the defendant was 
the father, The learned Judge of the lower 
Appellate Court has found that the plaintiff 
was divorced 20 or 21 years ago by the 
defendant and has, therefore, refused to 
make a declaration as to the marriage of 
the plaintiff. As regards the deolaration 
of the legitimacy of the children, he has 
found that tbe eldest daughter who is not 
a party to these proceedings was born shortly 
after the divorce, and, therefore, without 
any evidence as to the facts leading up to 
that birth, he has made a declaration in 
the absence of that young lady that she 
is a legitimate offspring of the plaintiff and 
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the defendant. Whether this eldest daughter 
wishes to have sucha declaratisn, we do not 
know, and also it follows that the declara- 
tion having been made in that form with- 
- out the Court knowing anything as to the 
circumstances of the oase has cast a stigma 
of illegitimacy on the three other children, 
that the plaintiff alleges she has given 
birth to. “Ib seems to me quite clear that 
a decree like that cannot stand, Section 
42 of the Specific Relief Act speaks about 
a person entitled to any legal character. 
A wife has got a legal character. But 
how ‘can the mother of a child Lave a 
legal character as to whether her shild, 
who is not a party to the suit, is or is 
not legitimate P It is quite clear that the 
legal character would be vested in the 
daughter or the daughters as to whether the 
parties are their parents. The appeal must, 
therefore, be allowed. 

Then, as to the cross-objection preferred 
by the wife, it is quite clear that the ex- 
wife—if I may use the expression—and a 
person who ceased to hold the legal character 
of a wife 22 years -ago has not got 
a legal obaracter to ask the Court to 
make a deolaration under the provisions 
of section 42 of the Specific Relief Act. 
There is no legal character in having bsen 
a wife and thendivorced. The cross-objea- 
. tion must, therefore, be disallowed. 

In any case, in a snit-of this nature, 
with regard to the legitimacy of the child- 
ren who sre not before the Court, the 
discretion of the Court under the provisions 
of section 42 of the Spesific Relief Act 
ought not to be exercised except on a 
most careful review of all the facts and 
circumstances relating to the birth of the 
children. No consideration has been given 
"to those facts at all in this case, ard I 
think ‘in every view of the oase the judg- 
ment of the Oonurt of appeal below as 
regards that onght not to be ‘allowed to 
stand. : 

The present appeal must, therefore, be 
allowed and the cross objection dismigsed. 
The appellant must have his costs in this 
appeal, We make no order as to the costs 
in the cross-objestion. 

Suamsvt Hopa, J.—I agree. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Sgconp Crviz APPEAL No, 1667 or 1916. 
à November 15, 1918. 
Present:—Mr. Justice Rafique and 
Mr. Justice Piggott. 
RUPAN RAI AND OTHERS— DEFENDANTS 
— APPELLANTS 
VETEUS 


SUB KARAN RAI AND OTHERS — 


PLAINTIFFS — RESPONDENTS, 

Hindu Law—Joint family — Partition, suit for — Dis. 
solution of status—Specific Relief Act (I of 1877), s. 32 
— Civil Procedure Code (Act F of 1903), s 64, O. XX, 
v. 18 (1)—Declaration of share in joint property, suit 
for, maintainability of— Consequential relief, failure to 
ask, effect of—Property assessed to land revenue, 

The presentation of a plaint asking the Court to 
ascertain and to declere the share of the plaint- 
iffs in property which had formerly belonged to a 
joint family of which the plaintiffs and the defend- 
ants were members, dissolves the status of joint 
family membership as between the parties 10 the 
litigation. (p. 368, col. 2.] 

Where the whole of the property of a joint family 
is land assessed to revenue, snit for the parti- 
tion of such property world be governed by the 
provisions of section 54 and Order XX, rule 18, 
All that 
the Civil Court could do in respect of such pro- 
perty would be to ascertain the share of the plaint- 
iffs and to give them a decree declaring the amount 
of that share as against the defendants, leaving 
the plaintiffs to take any steps they might think 
proper for the actual partition of their share in the 
Revenue Court, in accordance with law as laid down 
by. section 54 of the Code of Civil Procedure. There. 
fore, a sait for a declaration of the plaintiffs’ share 
in such property without asking for partition is 
not barred by the proviso to section 42 of the 
Specific Relief Act. [p. 368, col. 2; p. 369, col. 1.] 


Second appeal from a decree of the District 
Judge, Ghazipur. 

Mr. Haribans Sahar (with him the Hon’ble 
Dr. Tej Bahadur Sapru), for the Appellants. 

Messrs. M, L. Agarwala and Uma Shankar 
Bajpai, for the Respondents. 


JUDGMENT.—The plaintiffs in this oase 
alleged that they were joint owners along 
with the defendants of certain property, 
specified in tbe plaint itself, and that the 
extent of their share was two-fifths of the 
whole. They sought 8 declaration of their 
title and of the extent of their share, 
The suit was resisted upon various pleas, 
On the merits, the principal point taken by 
the defendants was this, that the joint 
family of which they themselves and the 
plaintiffs had at one time been members 
had broken up long before the institution 
of the shit, that all the joint family pro» 
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perty had been divided amongst the members 
of the’ family, that the plaintiffs were not 
the owners of a two-fifths share in each 
of the properties specified in the plaint, 
but were only the owners of a smaller share 
in some of the said properties, according 
to the resords in the village papers. 
Various issues were framed in the Court 
of first instance, but the learned Subordi- 
nate Judge tried only the main issue of 
fact. He found in favour of the defendants 
that there had been, long prior to the institu- 
tion of the suit, a complete division of the 
joint family property between the members 
of the said family and that -the plaintiffs 
were not the owners of the two fifths share 
in each of the properties specified in the 
plaint which they claimed. On these findings 
he naturally dismissed the suit. In appeal the 
learned District Judge has found that there 
had never been apy partition of the joint 
family property as between the plaintiffs 
and the defendants, that the properties in 
suit, as specified in the plaint, belonged 
to the joint family, that the plaintiffs on 
the date of the institution of the suit were 
jointly in possession of the same along with 
the defendants and that the share which the 
plaintiffs would be entitled to take on 
partition in each cf these items of property 
was two-fifths, Upon these findings he 
has given the plaintiffs a decree for a 
declaration as sought by them. 

In the memorandom of appeal before us 
there is a plea assailing the findings of fact 
recorded bythe learned District Judge, but 
this could not be pressed. There remain two 
pleas. The first of these is based upon an in- 
ierpretation which the defendants appellants 
ask us to put upon the judgment of the lower 
Appellate Court. The suggestion is that the 
learned District Judge has found that all 
the parties to this suit, riaintiffa and 
defendants; were and continved to be up to 
the- date of his decree members of a joint 
undivided Hindu family. Upon this, the 
plea is taken that no singie member of a 
joint undivided Hindu family can be said 
to be the owner of any specified share in 
any one item of the property belonging to 
the family. As a proposition of law this 
is perfeatly correct, but wo do not think 
that the learned District Judge has found, 
or intended to find, what the appellants 
assert. Our attention has been drawn to 
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the wording of the plaint. It must be 
said that the plaintiffs themselves have not 
made it as clear as they ought to have 
done whether or not it was their case that 
the status of joint, family membership 
as between them and the defendants had 
come to an end prior tothe institution of 
the suit, or was ended by the institution 
of the suit itself, that is, by the presentation 
of this plaint. If, however, the defendants 


‘considered that they were put to a difficulty 


in meeting the plaintiffs’ snit by reason 
of any vagueness of pleadings on the part 
of the plaintiffs, they could have asked 
the trial Court. to insist upon sush amend- 
ment of those pleadings as would .cleat up 
any doubtful point. Inany case itis quite 
clear that the presentation of a plaint of thia 
sort, asking the Court to ascertain and to 
declare the share of the plaintiffs in pro- ` 
perty which had formerly belonged to a 
joint family of whioh the plaintiffs and 
the defendants were members, would dis- 
solve the status'of joint family membership 
as between the parties to the litigation. 
There is, therefore, no force in the first plea 
of this memorandum of appeal. 

The second plea, as taken, is to the 
effect that the suit is obnoxious to the 
provisions of section 42 of the Specific 
Relief Aot (I of 1877), besanse the plaintiffs 
coùld have sought a further relief, by way 
of partition of what they alleged to be the 
joint ‘family property. At a first glance 
there seems to be a good deal of fcree in 
this argument, We must, however, note, 
to begin with, that nothing was said about 
section 42 of the Specific Relief Act in tha 
pleadings in either of the Courts below. 
Secondly, it has been pointed ont to us 
on behalf of the  plaintiffs-respondents 
that the whole of the property in., 
suit is landed property assessed to re- 
venue. A suit for the partition of this 
property would, therefore, be governed by 
the provisions of Order XX, rule 18, clause 
1, and section 54 of the Civil Procedure 
Code, Although, therefore, upon a snit for 
the partition of this property the desree 
passed might have bean. required to be 
somewhat differently worded so as to be” 
brought into strict conformity with thd 
rale already referred to, it is clear that 
all that the Civil Court could do in respest 
of this particular property would be ta 
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ascertain the share of the plaintiffa and to 
give them a decree declaring the amount 
of that share as against the defendanis, 
leaving the plaintiffs to take any steps 
they might think proper for the actual 
partition of their share in the Revenue 
Court, in accordance with lew, as laid down 
by section 54 of the Code of Civil Procedure, 
We think, therefore, that there is no real 
substance in this plea and that we ought 
not to giva any effect to it at this stage. 
It has also been contended before us, al- 
though the point is nob takenin the memo- 
randum of appeal, that if we were to deal 
with this suit as in substance 8 suit for 
partition of joint family property, we 
ought to consider’ whether there remains any 
other property belonging to the joint family 
waich has not been brought into thesuit, 
Thera was no plea to this effect in either 
of the Courts below and, as a.matter of 
fact, thea position taken up by the defendants 
there was hopelessly inconsistent with any 
such plea. While fully admitting the prin- 
ciple of law pressed upon us on behalf of 
the appellants, we oan only say that there 
are no materials before us to justify our 
finding that there is any other property 
belonging to the joint family cf which the 
parties to this suit were formerly members 
which has not been made the subject- 
matter of this litigation. The appeal, 
therefore, fails upon all grounds and we dis- 
miss it with ‘costs, including fees on the higher 
gale, N 


a 


Appeal dismissed, 


MADRAS HIGH COURT, 
Szconp Civ. APPEALS Nos. 1635 ro 1637 | 
or 1917. 

April 26, 1918, 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 

Tue GORIPALAYAM DURGA BY Its 
MANAGER Syep MUHAYADEEN ALLI 
-SAHIB AND OTHERS-— DEFENDANTS 
Nos. 5, 3 AND 4—APPELLANTS . 

versus ~ 
Syed BACHA SAHIB AND OTHERS— 
Puaintfr¥s AND DEFENDANT No, 6 


— RESPONDENTS. ` 
Civil Procedure Code (Act Fitof 1$03),’s, 11— Res 
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judicata—Hrroneous decision as 10 rights of parties, 
effect of-—Ignorance of ground of plea, whether entitles 
question decided to be re-opened—Res judicata as 
between co-defendants, principle governing. 

Anerroneous decree establishing the rights of the 
parties is as much res judicata as a just decree, 
The decision as to a party’s rights cannot be re- 
opened by showing that that right was declared 
wrongly by the Conrt owing to its own and the 
unsuccessful party’s ignorance of a fact which, if it 
had been brought to its notice by the unsuccessful 
patty, would have modified its decision. The ques- 
tion whether that fact is true or not may not. be 
res judicata if the unsuccessful party relies on it in 
a subsequent litigation, provided he establishes that 
he could not be reasonably expected to have made 
ita ground of attack or defence (as the case may be) 
But the party’s ignorance of a 
ground of plea during the former litigation and 
that ground itself, even if established, cannot be 
permitted to take away from tho binding effect of 
the former decision so far as it established the 
then’ rights of the parties. If the fact referred to 
is sought to be proved in the subsequent suit as to 
rights which should have been different, evidence 
as to such a fact is irrelevant as it could not affect 
such rights. Subsequent facts showing that the 
rights established by the former decree have been 
legally modified since can be alleged and proved 
in the subsequent suit. [p. 371, cols. 1 & 2.] 

For an adjudication to have effect as res judicata 
between co-defendants, the judgment in the suit 
must define the real rights and obligations of the 
defendants inter se. [p. 373, col, 1.] 


Second appeal against the decrees of the 
District Court, Madura, in Appeal Snits 
Nos. 242, 333 and 344 of 1916 respectively, 
preferred against the decrees of the Court 
of the Additional Distriss Munsif, Madura, 
in Original Suits Nos. 243 of 1913 and 42 
and 43 of 1915 respectively. 

Messrs. T, R. Ramachandra Aiyar and R. 9. 
Ramabadra Aiyar, for the Appellants. 

Mr, K. V. Krishnaswami Atyar, for the 
Respondents, 


iJUDGMENT, 

OLDFIELD, J.—The dispute is between 
the plaintiffs in each suit, who olaim their 
shares in 6/16ths of 1/5th of the insome of 
a Durga, aad the appellants (defendants), its 


- -manager and trustee and committee mem- 


bers, who allege that the 1/5th in question 
became payable to the Durga, when the 
branch of the family, to whioh plaintiffs 
belong aud which had previously received it, 
besame extinct, 

In Second Appeal No. 1635 of 1917 it has 
undoubtedly been contended throughout that 
this matter is res judicata in the plaintiff's 
favour by the decision of this Court in 
Second Appeal No, 1257 of 1968. There ig 
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no doubt that it was a decision as to 
p'aintiff’s right gererally, not as to a parti- 
cu'ar year only; ard the objection to its 
application has accordingly been that the 
manager, who represented the Durga in that 
litigation, did not rely on certain docu- 
mentary evidence, which the present mane 
ager defendant has discovered and which 
will entail a different conclusion. It has 
not beer shown how this evidence, which 
admittedly has throughout been available 
in the Durga records, could not have been 
adduced, if ordinary diligence had been used. 
No adequate reason for allowing the pre- 
sent manager to re-open the case on its 
merits having been shown, the lower 
Appellate Court’s desision against him must 
stand. 

In Second Appeals Nes, 1636 and 1637 of 
1917 the desieionis more difficult. Firstly, 
plaintiffs did not plead that their claim 
was res judicata, and, secondly, it isa ques- 
tion whether itis so, since they were nct 
plaintiffs, but 5th and 8th defendants in 
the previous litigation. No doubt then, 
as now, the dispute was regarding the right 
to the share in the insome available for 
distribution, which would hava fallen to the 
extinct branch. But the then 5th and 8th 
defendants, after alleging their right to 
participate init with the then plaintiff, de- 
murred to the proportion in which he pro- 
posed to divide it, the former claiming a 
decree for his share on his own aaleula- 
tion, the Jatter reserving his claim for a 
separate suit; and they.eventually agreed with 
_ the plaintiff as to his and their shares and 

took no further part in the proceedings. 
They were joined apparently because plaint- 
iff had had some dispute in a former year - 
with them as to. their respective shares, 
although it had been settled amicably. 
There was in the judgment under considera- 
tion no decision as to their right, although 
there was no doubt incidentally to the deci. 
sion as to plaintiff’s rightan adjudication 
on the question, in which they were inter. 
ested, whether the fund, of which they 
alleged that they were entitled to a share, 
belonged to the Durga. The important 
point seems to me to be that the suits 
were in no sense for partition and that the 
then plaintiffs neither statedly nor impliedly 
sued on behalf of any sharer except them- - 
gelyes and did not sue on behalfiof the 
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then 5th and 8th defendants, the distinc- 


tion being that drawn in Hikmat “Ali v. 
Wali an-nissa (1) and Assan v. Pathumma 
(2). As the then plaintiffs did not sue on 
behalf of 5th and 8th defendants, the test 
prescribed in Sonasundara Mudali y. Kulan- 
daive'u Pillai (8) is not fulfilled and secticn 
11 of the Civil Prosedure Code einnot be 
applied. Ib is no donbt the case that if 
the former 5th and 8th defendants had 
wished to enforce their rights in the pre- 
vious suit, they coald have been joined as 
plaintiffs. That, however, is not because they 
and the then plainotifis were suing on 


“any common cause of action, but because 


with reference to Order I, rule 1, of the 
Code of Civil Procedure a common ques- 
tion would have arisen, and no authority 
bas been shown us for holding that persons 
entitled to join as plaintiffs on that ac- 
count in the language of section 11, Ex- 
planation IV, “ought” to do so or to join in 
making a common matter a ground of attack, 
In Surender Nath Pal Ohowdhry v. Brojo 
Nath Pal Chowdhry (4), on facts very 
similar to those before us, the desision 
was against the plea of res judicata for 
reasons, which (so far as they are stated) 
Bre in no way inconsistent with the fore. 
going. In these cironmstances 1 hold thatin 
these two cases the plea of res judicata cannot 
be accepted and that there must be a remand. 

The result is that Second Appeal No. 1635 
of 1917 is dismissed with costs. In Second 
Appeals Nos. 1646 and 1637 of 1917 the 
lower Court’s decisions are set aside and 
the suits are remanded to the VDistriot 
Munsif for re-admission and r3-hearing on 
their merits in the light of the foregoing. 
Costs to date will be costs in the cause 
and will be provided for in the decree to be 
passed. Court-fees will be refunded on 
application by appellants, 

SapasivA Alyar, J,—The question of the 
exact fraction of the emoluments whivh the 
plaintiff in Second Appeal No, 1635 of 1917 
was entitled to recover from the defend- 
ants in 1910 is clearly res judicata by the 
High Court decision in second appeal in the 


former suit. 

(1) 12 A, 606; A. W.N. (1890) 128; 6 Ind. Dec. 
(x. 8.) 1067, 

(2) 22M, 494; 9M, L. J. 87; 8 Ind. Doo. ‘n. s.) 
853, 

(3) 28 M. 487; 14 M. L. J. 404, 
\ (4) 13 0. 352; 6 Ind. Dec, AN. 8.) 785 (P, B.) 
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That decision as to the plaintiff’s said 
right cannot be re-opened by showing that 
that right was declared wrongly by the 
Court owing to its and the unsuccessful 
party’s having been ignorant of a fact 
which, if it had been brought to its notice 
by the unsuccessful party, would-have modi- 
fied its decision. The question whether 
that faot is true or not may not be res 
judicata if the unsuccessful party relies on 
it in a subsequent litigation, provided he 
establishes that he could not be reasonably 
expected to have made it a ground of 
attack or defence (as the case’ may be) in 
the former suit {see Maclean, O. Js opinion 
in Katlash Mondul v. Baroda Sundari Dasi(5) ), 
I express no decided opinion on that point. 
But a party’s ignorance of a ground of 
plea during the former litigation and that 
ground itself, even if established, could not 
be permitted to take away from the bind- 
ing effect of the former decision so far as 
it established the then rights of the parties, 
If the fact referred to is sought to be 
proved in the subsequent suit for the purpose 
` only of showing, that_the decision in the 
former suit as to rights~should have been 
different, evidence as to such a fastis irrelo- 
vant as it could not affect such rights. Of 
course, subsequent facts showing that the 
rights established by the former decree have 
been legally modified since, can be alleged and 
proved in the subsequent suit, 

In the present case what the appellants 
` (defendants Nos. 3 to 5), who are the com- 
mittee members and the manager of the 
plaint Goripalayam Durga, state is that the 
committee members and the former mana- 
ger were not aware during the former 
litigation that the plaintiff was not entitled 
to claim any portion of the 6/16th share 
which belonged to an extinct family, that 
that 6/16th share had been gifted away in 
1881 and 1883 to the Durga itself by two 
petitions presented by Syed Hussain Saib 
(the surviving male member of that family) 
subject to his widow’s life-interest, that the 
Durga had been enjoying the said 6/16th 
‘share as of right since the widow’s death 
and that these fasts were discovered in 
the year 1910. - The appellants’ contention 
is that though the High Court in the former 


(5) 240. 711 at p. 713; 10, W. N. 665; 12 Ind, Deo, 


(N. 5.g1143, 
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litigation established the plaintifs right 
to recover 23/36th share in the third pangu 
of the annual income of the Inam villages 
from the committee members and the mana- 
ger (the 23/96th including 7 and 3/8 
by 30 of the 6.16th share) the Court’s 
decision in the plaintiffs favour as regards 
the 7 and 3/2th by 80 of the 6/16th share was 
erroneous and is, therefore, not res judicata, 

I think that an erroneous decree estab- 
lishing rights is as much res judicata be- 
tween the parties as a just decree and the 
lower Courts rightly held that the evidence 
offered on the defendants’ side to prove that 
the former decision was erroneous was 
irrelevant, I would, therefore, dismiss the 


‘Sedond Appeal No, 1635 with costs. 


Second Appeals Nos. 1636 and 1637 also 
involve a question of res judicata similar to 
the one involved in Second Appeal No. 1635 
of 1917, but there isan important difference 
between the question as raised in No, 1635 and 
the question as raised in the other two second 
appeals, 

The facts are very complicated. Some 
of them have, however, to beset out in 
order to understand the question of law 
involved, in a former suit (Original Suit 


“No. 571 of 1905) brought by the plaintiff 


in Second Appeal No. 1635 of 1917 for 
his share in the emoluments of the Durga 
under the management of the contesting 
defendants, he made the plaintiffs in second 
Appeals Nos, 1636 and 1637 defendants Nos. 
5 and 8, as they also had shares in the income 
of the Durga. The finding in that case 
was that the plaintiff andthe defendants 
Nos. 5 and 8 of that suit (who are the 
three plaintiffs respectively in the three 
suits out of which the connected Second 
Appeals Nos. 1685, 1636 and 1687 of 1917 
have arisen) were entitled to 23/96, 28/96 
and 9/32 respectively of 1/5 shareof the 
income of the whole Durga Inam lands, 
Decree, however, was passed in that suit 
only for the then plaintiff’s 23/96th share of 
the income for certain Faslis. No decree 
was passed in favour. of the sth 
and 8th defendants in that suit against 
the manager and committee members of the 
Durga, the contesting defendants. 

The short question is, whether, when the 
5th and 8th defendants bring their own 
suits as plaintiffs (as they haye done now 
in the suits out of which the Second 
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Appeals Nos. 1636 and 1637 of 1917 have 
arisen), the finding in their favour in the 
former suit “ia ves judicata against the 
manager and committee members of the 
Durga or whether the latter are entitled 
to contend ard prove that the shares of 
these plaintiffs are not 23/96 and 9/32 
as claimed by them but some lesser frac- 
tions. 

So far as Second Appeal No. 1635 was con- 
cerned, I had little hesitation in holding 
in the previous portion of this judgment 
that as the plaintiff got a decree in the 
former suit against the contesting defend- 
ants on-the establishment of his right to 
23/96th share in the former suit, the 
contesting defendants cannot be allowed to 
allege and prove in the second suit brought 
by that same plaintiff that be was 
entitled. to a lesser share in the income. 
But the difficulty in these two other con- 
nected suits is that -the plaintiffs in these 
two suits were co-defendants with the con- 
testing defendants inthe former suit. It is 
no doubt true that the ground on which 
the contesting defendants contend that 
these plaintiffs are entitled to get Jesser 
ehares now than the 23/96 and 9/32 claimed 
by them is the same ground on which 
they (defendants) sought to show that 
the plaintiff in the former suit ought not 
to have been given in that suit a 23/96th 
share, but ought to have been given a 
lesser share. To put it in another way, 
the plaintiff in the former suit of 1905 got 
a deoree for 23/96th share because it was 
decided that he was entitled, in addition 
to what may be called his legitimate and 
admitted share to 7 and 3/3 by 30 of the 
6/16th sbare of one Syed Husain Sahib, the 
5th and 8th defendants of that suit of 
1905 (the plaintiffs of two of the three 
present suits) being also entitled as co- 
heirs with the plaintiff of the former suit 
to their due shares under the Muhamadan 
Law in that 6/16th share. It was necessary 
to find in the former suit what fraction 
of the 6/16th share of Syed Hussain Sahib 
the plaintiff in that suit was entitled to 
in order to give him the appropriate relief. 
In arriving at that finding one of the 
previous steps in the-course of reasoning 
pursued by the Court was that the plaint- 
iff and the defendants Nos, 5and 8 of that 
suit were co sharers in the inheritance left 
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by Syed Hussain Sahib and inherited certain 
fractions of the inheritance. Does the 
common and connested conclusion in fayour 
of the plaintiff- and 5th and 8th defend- 
ants in that previous step of reasoning 
which led to the directly relevant conclusion 
as to the share of the plaintiff alone in the 
former suit become res judicata in favour 
of the defendants Nos. band 8 also in the new 
suits brought by these defendants as plaintiffs? 

I have found the question rather*difficult 
to answer, In the leading case Ramchan- 
dra Narayan v. Narayan Mahadev (6), West, 
J., said: “There must be a conflict of in- 
terests amongst the defendants and a judg- 
ment defining the real rights and obliga- 
tions of the defendants inter se. With- 
out necessity a judgment will not be res 
judicata amongst defendants.” In the 
former suit the defendants Nos.5 and 8 did 
not pray to the Court that any deoree 
should be passed in their favour also against 
the contesting defendants and it was, there- 
fore, not necessary to decide the rights 
of the defendants Nos. 5 and 8 as against the 
contesting defendants, .though it must be 
admitted that in deciding the rights of the 
plaintifi as against the contesting defend- , 
ants, it was necessary to find that the 
plaintiffs and the defendants Nos, 5 and §& 
owned in commou a certain right as 
against the contesting defendants, of which 
common right the plaintiff’s fraction was 
so much and the fractions of defendants 
Nos. 5 and 8 were so much respectively. In 
Muhammad Kuni Rowthan v. Visvanathatyar 
(7) it was held that wherethe matter was 
not in issue in the former suit as between 
the defendants themselves but only between 
the plaintiff and the respective defendants, 
the finding in the former suit as to the 
validity of certain mortgages in favour of 
one of the defendants in the former suit 
as against the plaintiff of that suit was 
not res judicata as against another defendant 
in the former suit when the latter brought 
his own suit tc declarethe said mortgages 
invalid. An analogous question was con- 
sidered by Mookerjee, J., at pages 213 and 
214* of Gurdeo Singh v. Ohandrika Singh 
(8), and that learned Judge also says that 
0) 11 B. 216; 11 Ind. Jur. 301; 6 Ind. Dec. (N s.) 
142, 

(7) 26 M. 337; 12 M. L. J. 471, 

(8) 1 Ind. Cas. 918; 36 O. 193; 5 C. L, J. 611. 

#Pages of 86 C,— Ed, 
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“for an adjudication to have effect as res 
judicata between co-defendants, the judg- 
ment in the suit must define the real 
rights and obligations of the defendants 
inter se.’ In Balambhat v. Narayanbhat 
(9) it was held that. 
co-defendants was not a necessary party, 
the finding in the former suit as to his 


rights was not res judicata as against a ~ 


co defendant. But none of these desisions 
lays down a principle which- gives a clear 
and direst lead to my mind in respect of 
the particnlar question arising on the facts 
of these two second appeals. In Chandu v. 
Eunhamed (10) it was expressly decided 
that, where one sharer, who sued under 
the Muhammadan Law for his share making 
all the other co-sharers party defendants, 
had susceeded in the firstsuit in obtaining 
a decree for his share of a certain property 
against a contesting defendant who denied 
that that particular property was divisible 
among the co-sharera, a purchaser’ from an 
ew parte defendant in the former suit,, who 
afterwards brought a suit for another share, 
could claim as against the same contesting 
defendant that the decision in the former 
anit as to the divisibility of that property 
was res judicata in favour of the plaintiff 
in the second suit also, the learned Juiges 
relying upon Hxplavation V of the old Civil 
Procedure Code, section 3- (corresponding 


to Explanation VI of section 11l of the pre- . 


sent Code) in support of their dasision. 
I confess that the inclination of my mind 
is also in favour of the view held in 
Ohandu v. Kunhamed (10). Bat I find that in 
Somasundara Mudah v, Kulandaivelu Pillai 
(3) a Fall Bensh overruled the decision 
in Ohandu v. Kunhamed (10) and it is 
interesting that Mr. Sankaran Nair, who 
as appallant’s Vakil snosgeded in persuading 
the Court to the contrary viewio Ohandu 
v. Kunhamed (10), was one of the Judgas of 
the Fall Bensh who desided Somrsund wa 
Mudali v. Kulandatvelu Pillai (3). 

In the result, I hold that the question 
as to the shares of the plaintiffs in the 
Second Appeals Nos. 1636 and 1637 is not 
„res judicata by the decision in the suit of 
1905. I would, therefore, set aside the desi- 
sions of the lower Courts and remand the 

(9) 25 B. 74; 2 Bom. L. R. 511. 

m 14, M. 824 t M.-L. J.52} 6 Tad. Das. (x. s.) 
227. 
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cases to the Court of first instance for 
disposal according to law. Costs hitherto 
to abide. Court-fees on second appeal memo. 
to be refunded to appellants. 
M. C. P, on 
Nos. 1635 dismissed; 
No. 1635 and 1637 allowed. 





MADRAS HIGH COURT. _ 
ORIGINAL Sros Apesan No, 44 or 1917, 
November 8, 1918. 
Present:—Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Napier. 
MAHBOOB BI (oran) —PLAINTIFE— 
APPELLANT 

S versus 
SHERIFA BI AND OTSERS—DEFENDANTS 
— RESPONDENTS. 

High Ocurt, Original Side —Practice—Minutes, modi- 
feoi of, before formal order drawn up—Jurisdiction 
7 rae sitting on the Original Side of the High 
Court has jurisdiction to modify the minutes of his 
order before the formal order is drawn.up. 


“ Appeal from the order of Mr, Justica 
Kumaraswami Sastri, dated the 30th April 
1917, made in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court in 
Civil Sait No. 193 of 1914. 

Mr. V. V. Srinivasa Aiyengan, for the Ap- 
pellant. 

Messrs, E. O. Destkachariar, y. Ramaswami 
Aiyangar, A. Narasimhachariar, T. : 
Viyiaragavachariar and T. Ananda Row, for the 
Raspondants. 

JUDGMENT.—At the time Mr. 
Kumaraswami Sastri passed his present 
order, no formal order had been drawn 
up on the minutes of his previous order, 
and we think that, as a Judge sitting on 
Side of the Court, he had 
jurisdiction to modify the minutes before 
the formal order was drawn up. See 
In re Suffield and Watts, Ex parta Brown 
(1) avd Preston Banking Oompany v. Allsup 
(2). 

The appeal is dismissed. 

M.C. P. 


Justice 


Appeal dismissed, 
(1) (1888) 20 Q. B. D. 693; 58 L. T, 911; 36 W. R. 
584; 5 Morrell 83. 
(2) (1895) 1 Ch. 141, 64 L. J. Ch. 198; 12 KR. St; 
7114, T. 703; 43 W. R, 231, 
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PATNA HIGH COURT. 

ÅPPEALS FROM ORIGINAL Orpers No. 148 
or 1917 anp No. 43 or 1918, 
July 12, 1918. 

` Present: Mr, Justice Mullick and Justice ` 

“Bir Ali Imam, Kr, 
KUN JA BEHARI SINGH—APPELLANT 

VETEUS 


TARAPADA MITRA— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 5 
—Transfer of decree—Procedure—Decree, whether can 
be sent direct to Subordinate Judge—Jurisdiction— 
Bantal Parganas Setilement Regulation (III of 1872), 
s. 6, applicability of, to decrees passed by Courts 
outside Santal Parganas-—Decree executed by’ Court 
in Santal Parganas—Interest—Damduput,» rule of, 
applicability of. 

Order XXI, rule 5, of the Civil Procedure Code 
requires that when a decree is sent for execution 
to another District, it should be sent to the Court 
of the District ‘Judge. The Subordinate Judge has 
no jurisdiction to entertain an application for exe- 
cution of a decree transferred to him direct by the 
trial Court, until it is transferred to him by the 
District Court. Lp. 874, col, 2.] 

Section 6 of the Santal Parganas Regulation has 
no application to a simple money-decree passed 
by a Court outside the Santal Parganas against a 
defendant who resides in the Santal Parganas, 
Nor does clause (b) of the section prohibit a Court 
in the Santal, Parganas to which such a decree 
has been transferred for execution from realising 
the full interest under the decree. [p, 375, col. 2.] 


‘Appeal from an order of the Subordi- 


nate Judge, Leoghur, dated the 380th 
January, 1917, 
Messrs. Sakti Kanta Bhattacharya and 


Panchanan Banerjee, for the Appellant. 
Mr, Naresh Ohandra Sinha, for the Res- 
pondent, 
JUDGMENT, 

MuULLIGK, J.—The deaoree-holder Tara- 
pada Mitra obtained a decree against 
three judgment-debtors in the Court of the 
Subordinate Judge of Hazaribagh. That 
decree is now under execution in the 
Court of the Subordinate Judge of 
Deoghur in the District of the Santal 
Parganas. On the 30th of January 1917 
the Sub-Divisional Officer, acting as Sub. 
ordinate Judge, made an order directing 
the judgment-debtok Kunja Behari Singh 
to pay to thé decree-holder a sum of 
Rs. 5,660 2.9. Against this order Kunja 
Behari Singh prefers Appeal No. 148 of 1917, 
and the dearee-holder prefers Appeal No. 43 
of 1918. 

The complaint of the desree-holder is 
that the Subordinate Judge has given 
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less interest than that to which he is 
entitled, and that section 6 of Regulation 
111 of 1872, known as the Santal Parganas 
Settlement Regulation, which applies the rule 
of damdupat to money debts in the Santal 
Parganas, is not applicable to this execution.. 


Appear No, 148 or 1917. 

‘We will take Appeal No, 148 of 1917 first. 
In this appeal the first ground urged by the 
judgment-debtor is that the execution case 
was struck off on the 12th September 1916, 
and that as it has been neither restored 
nor any fresh application for execution 
filed, the order of the 30th January 
1917 was illegal and incompetent. Now 
the reply to this is that it appears that 
on the 16th Ostober 1916 the decree- 
holder made an application to the Court 
for the restoration. of the case giving 
certain reasons for his non-appearance on 
the previous date of hearing. Notice 
was issued upon the judgment-debtors and 


the judgment-debtors showed cose, and 
although on the 30th January 1917 the 
Subordinate Jndge did not give any 


reasons for restoring the case, it would 


seam from the fact that he went into 
the merits of the case that he was 
satished that there were good grounds 


for the decree-holder’s non-appearance on 
the 12th September. Therefore, although 
there was an irregularity in procedure 
on the part of the Subordinate Jndge, 
I do mob think that irregularity ‘was 
sufficient to vitiate the whole order of the 
30th Janaary 1917. 

The next objection, however, ‘is “more 
serious. It appears that the decree by 


-the Subordinate Judge of Hazaritagh was 


sent direst to the Subordinate Judge of 
Deoghur. Now the Civil Procedure Code 
requires that the decree should ke sent 
to the Court of the District Judge; who 
in this case was the Deputy Commissiorer 
of the Santal Parganas. The Subordinate 
Judge, therefore, bad no jurisdiction to 
entertain the execution application until 
it was transferred to him by the Deputy 
Commissioner. It is true that the ob- 
jection as to jurisdiction does not appear 
to have been taken before the executing 
Court, but it isopen to the parties to raise 
the question at any stageand we fear that 
we must give effect to the objection, 
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The order of the 30th January 1917 
will, therefore, be set aside as having been 
made without jurisdiction. The appeal is 
allowed with costs, 

ArreaL No. 43 or .1918. 

Tn this appeal the decree-holder contends 
that section 6 of Regulation III of 1872 is 
not applicable to a money-decree made by 
a Court of competent jurisdiction outside 
the Santal Parganas. 


the contention is that so long as the 
Court at Hazaribagh was making a 
money -desree against a person resident 


within the district of the Santal Parganas the 
Court at Hazaribagh was bound by section 6. 

Now the learned Vakil in support of 
this contention relies upon the case of 
Maha Prasad Singh v. Ramani Mohan 
Singh (1), but that case has no bearing 
upon this case. In that case-a suit upon 
a mortgage in respect of lands situated 
within the Bhagalpore and the Santal 
Parganas districts was instituted—in the 
Court of the Subordinate Judge of Bhagal- 
pore, 
held that owing to certain special laws 
applicablg to the Santal Parganas the 
suit was cognizable only by oertain 
Courts within the Santal Parganas dis- 
trict. Their Lordships also held that even 
if tbe Court at Bhagalpore had been 
competent to try the suib it would have 
been bound to give effest to the pro- 


visions of sestion 6 of Regulation ITL of- 


1872, The desision of their Lordships 
was founded - upon the consideration that 
a Court at Bhagalpore in seisin of the 
mortgage suit would be deemed “to have 
jurisdiction within the Santal Parganas 
district because part of the mortgaged 
property was situated within that district, 
But that is not the case here. Here the 
` Court at Hazaribagh had full jurisdiction 
to pass a desree upon the contrast, It 
had no jurisdiction at all in tha Santal 
Parganas, and the miere fact that one 
of the defendants ` resides 
Parganas did not vest the Court at 
| Hazaribagh with any jurisdiction in the 
Santal, Parganas within the meaning of 
section 6 of Regulation IIE of 1872, 

(1) 26 Ind. Cas. 451; 42 0,116; 27 M.L. J. 459; 
16 Bom. L. R. 824,718 O. W.N. 994; 16 M. L. T. 


105; (1914) M. W, N. 565; 20 C. L, J. 23]; 1 L. W. 
619; 41 I, A, 197 (P. 0). 
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Therefore, in my opinion the Court at 
Hazaribagh was not bound to regard the 
rule of damdupat in this case. 

It is next contended that although the 
Court at Hazaribagh may not have been 
bound by section 6, yet the executing 
Oourt at Deoghur was bound by clause 
(b) of that sestion. Now section 6 
merely directs that no Court having 
jurisdiction in the Santal Parganas shall 
decrees interest more than the principal- 


amount, It does not say that no Court 
having jurisdiction within the Santal 
Parganas shall execute such a degree. 


Nor does clause (b) prohibit the execut- 
ing Court to realize such interest. Ac- 
cording to my reading of this clause 
there was no bar to the exesuting Court’s 
enforsing in “full the decree that it had 
received from Hazaribagh. Therefore, if 
section 6 does not operate, the executing 
Court must follow the ordinary rule which 
requires that it shall not go behind the 
decree. The decree-holder, will, therefore, 
be competent to execute the decree which 
the Hazaribagh Court may transfer to the 
proper authority within the Santal Parganas. 
“The result is that the dearee-holder 
succeeds upon the point of law whicb 
he has raised in his appeal and Appeal 
No. 43 of 1918 is deoréed with costa. 

But as we have already held in the 
judgment debtor’s appeal that the whole 
execution proceeding in the Court of the 
Subordinate Judge was without jurisdic- 
tion, the deoree-holder will not in effect 
derive any benefit from his suscess till he 
secures a fresh certificate addressed by the 
Court at Hazaribagh to the proper Court. 

IMAM, J.—I agree. 

Appeals decreed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First O1vin Appzat No, 108 or 1916, 
` November 13, 1918. 
Present:—Pandit Kanbaiya Lal, A. J. O., and 
Mr. Daniels, A J. O. 
Thakur SATROHAN SINGH—PLatntire 
Be rai 
Le7Tsu 
Thakur GANGA BAXHSH SINGH 
— DEFEND NT— RESPONDENT, 
Guardians and Wards Act (FIII of 1890), ss. 31, 48 
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—- Sale by certificated guardian with sanction of Court, 
whether can be set aside—Guardian, fraud and 


misrepresentation by, effect of—Purchaser, bona fide, -~ 


position of—-Hxecution of deed—Illiterate executant 
touching pen and giving itto literate person to sign for 
him—Registration of document—Heecutant, presence 
of—Presentation to registering officer by person other 
than executant, whether sufficient. 


Having regard to the provisions of seotions 31 
and 48 of the Guardians and Wards Act, a suit 
to set aside a sale of the plaintiff's property, made 
on his behalf during his minority with the sanetion 
of the District Judge by his certificated guardian, 


cannot be maintained successfully, unless it can be~ 


shown thatthe District Judge’s order was illegal 
or that the sale was not in conformity with that 
order, or that the proceedings were vitiated by 
frand on behalf of the purchaser. Even if it be 
established that the Court was misled by fraud 
and misrepresentation onthe part of the guardian, 
the sale “cannot be seb aside unless itis shown that 
the purchaser was privy to the fraud or at least 
was aware of it. Therefore, a bona fide purchaser 
is sufficiently protected by the fact that the sale 
was sanctioned by the District Judge. [p. 376, col. 2.] 


Sikher Chund v, Dulpuity Singh, 5 0. 363; 5 Ind. 
Jur. 200;5 C. L. R. 874; 2.Ind. Dec. (N. s.) 842; 
Jugul Kishori Chowdhurani v. Anunda Lal Chowdhuri, 
22 0. 548; 11 Ind. Deo. (N.s) 363 and Nagardas 
Vachraj v. Anandrao Bhai, 31 B. 590; 9 Bom. L. R. 
495, explained. 

Where an illiterate executant of adeed touches 
the pen and then hands it over to a literate person 
and asks him to sign the deed on his behalf, this 
amounts to sufficient execution of the deed. [p. 376, 
col. 2; p. 877, col. 1.] 

. Where the executant of a document is present 

and presentation to the registering officer is, made 
on his behalf and with his assent, it is quite immaterial 
by whom the physical act of handing over the docu- 
ment is performed. [p. 377, col. 2.] 


Jambu Parshad v. Muhammad Aftab Ali Khan, 28 


Ind. Cas. 422; 37 A. 49; 28 M.L. J.577; 17 M. Lo 


T. 148; (1915) M. W. N. 592; 19 0. W. N. 282; 210. 
L. J. 218; 2 L. W. 277; 13 AL. J. 129; 17 Bom, L. R. 
413; 42 I.A. 22 (P. C.) held to be inapplicable. 


Appeal from the decree of the Subordinate 
Judge, Sitapur, dated the 4th July 1916. 


The Hon’ble Pandit Gokaran Nath Misra 
aud Pandit Jagmohan Nath Ohak, for the Ap- 
pellant. 


Mr. A. P. Sen and Pandit Kalka Prasad 
Trivedi, for the Respondent, 


JUDGMENT. 


Dantes, A. J C.— This is a suit to cet aside 
a sale of the plaintiff’s property made on 
hie bebalf during his minority with the 
sanction of the Distriet Judge by his mother 
and certificated guardian Muscmmot Munna 
Kunwar’ on- 29th November: 195 and to 
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recover possession of the property from the 
defendant-respondent Thakur Ganga Bakhsh 
Singh. The suit was originally dismissed _ 
on the ground of limitation, but was held 
by this Court to be within time from the 
date on which the plaintiff attained majority 
and was remanded’ for decision on the 
merits. It has now been dismissed on the 
merits and the plaintiff appeals. 


Having regard to the provisions of sestions 
81 and 48 of the Guardians. and Wards 
Ast, it is clear that such a snit as the 
present cannot be maintained successfully 
unless it can be ‘shown that the District 
Judge’s order was illegal, or that the sale 
was not in conformity with that order, or 
that the proceedings were vitiated by fraud 
on behalf of the purchaser.- The plaintiff 
alleges, with what suacess will afterwards be 
seep, that the Oourt was misled by fraud 
and misrepresentation on the part of the 
guardian, but evenif this were established, 
it wonld be necessary to show that the 
purchaser was privy to thg fraud or at least 
was aware of it. The fact that the sale 
was sanctioned by the District Judge is 
sufficient protection for a bona fide purchaser 
and his title cannot be affeated by any 
fraud to which he was not a party. 


The first two grounds of appeal to this 
Court attack the execution and registration 
of the sale-deed. It is contended that it was 
not executed by Musanmat Munna Kunwar 
and that there was uo proper presentation 
to the registering officer on her behalf, The 
dosument was actually signed by Musammat 
Munna Kunwar’s general agent Gajraj Singh 
in the following terms:— 


“Satrohan Singh through Musammat 


` Munna Kun-var, his mother and guardian, by 


the pen of Gajraj Singh, general attorney” 
(paper. book, pages R. 140 to 142). ` 


Gajraj Singh had admittedly a mukhtar- 
nama (paper book, page 28 A) which would 
‘have authorized him to execute documents on 
behalf of Munna Kunwar, As a matter of 
faot the deed was actually exéouted, though 
not signed, by Musammat Munna Kunwar 


herself, This lady was illiterate and 
was carried to the place where the 
deed was executed in a doli. The eyi- 


dence shows that from inside the dold she 
touched the pen (a very common practice 
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with illiterate witnesses) and then handed it 
to Gajraj Singh and asked him to sign the 
document on her behalf, This is sufficient 
execution, as was held in Ram Okaran v. 
Bhikhari Lal (1). With regard to the mukhtar- 
nama mentioned above, the appellant relies 
on the quibble that this power-of attorney 
was executed before: Munna Kunwar was 
appointed guardian of herson. It is sug- 
gested that she ought to have executed a 
fresh power of attorney in her capasity as 
guardian. It is scarcely necessary to take 
this suggestion seriously. If Gajraj Singh 
had “been required toact direstly on behalf 
of the minor a fresh power-of-attorney 
would no donbt have been necessary but 
be was acting throughout on behalf of 
Munna Kunwar and it made not the smal- 
lest difference to his sapacity as her agent 
‘whether she was dealing with property 
held by herin her own right or with pro- 
perty which she held as guardian of her 
infant son. A moré serious suggestion is 
that the document was not explained to 
Musammat Munna Kunwar who was a 
pardanashin lady. She herself, being anxious, 
now that the debts have keen paid from 
the proceeds of the sale, to assist her son 
_to get the property bask ont of the hands 
of the purchaser, is quite prepared to come 
forward and swear that she did not under- 
stand it. It is only necessary to read her 
evidence to see that it is largely tainted 
with falsehood. There is other evidence 
which shows beyond doubt that the document 
was explained to the lady, and we have no 
hesitation in accepting the learned Subordi- 
nate Judge’s finding on this point A 
point was made of the fact that the District 
Roegistrar’s endorsement, though it shows 
that Musammat Munna Kunwar admitted 
execution, does not specially mention that 
the document was explained to her, The 
registration clerk has sworn (p. R. No. 2) 
that it was the practice of the District 
Judge to explain the document in such 
cases and in this connection it is pointed 
out that in the year 1895 when the docu- 
” ment was executed there. was no rule in forse 
requiring the endorsement to show that the 
document had been explained where the exe- 
cutant was a pardanashin, Such a rule was 
only introduced in 1897, 

The next plea is as to presentation. 


(1) 8 Ind. Cas, 915; 12 . O. 257. 
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sides accept as correct the evidence of 
Gajraj Singh on this head. He is still in 
the service of the plaintifi’s mother and 
is himself the plaintifi’s uncle so that his 
interest is as far as possible to support the 
plaintiff. He says that he handed the 
dosiment to the clerk of the District Re- 
gistrar. The olerk then asked him if the 
Thakurain, 2, e, Musemmat Munnu Kunwar 
was present. Witnesa said she was outside 
the office and sent a messenger to fetch 
her. When the deed was actually presented 
to the District “Registrar the lady had 
come in and was present in a doli, the 
Registrar then proceeded to inquire from 
her whether she had executed the deed 
and she admitted execution. Wo agree 
with the rulings of the Allahabad High 
Court in the following oases, namely:— 
Wilatti Begam v. Fazal Husain Khon (2), 
Nathumal v, Abdul Wahid Khan (8), Atma 
Ram v. Ugra Sain (4), that where the execut- 
ant is present and presentation is made 
on her behalf and with her assent, it is 
quite immaterial by whom the physical 
ast of handing over the document is 
performed. As the lower Oourt remarks, 
if it was necessary that the physical 
act of handing over the document to 
the registering officer should be per- 
formed by the executant in person, many 
pardanashin ladies will be presluded from 
ever presenting a document for registration 
at all, In this oase presentation was sub- 
stantially made by the executant and we 
do not find that there was any technical 
defect. We agree with the lower Court 
that the ruling in Jambu Parshad v, Muham- 
mad Nawab Aftab Ali Khan (5) has no 
application to the present facts. 

The remaining pleas in appeal assert 
that the sanstion granted by the District 
Judge was invalid, that it was procured 
by fraud, and that the debts for the pay- 
ment of which the sale was ordered were 
not binding on the plaintif. There is no 
doubt, however, that the Judge was amply 


(2) 13 Ind. Cas. 961; 9 A. L. J. 148. 

(3) 14 Ind, Cas. 812, 9 A. D. J. 862; 34 A, 355 

(4) 18 Ind. Cas. 697; 11 A. D. J. 99; 35 A. 134, 

(5) 28 Ind. Cas. 422; 87 A. 49; 28 M. L. J. 677; 17 
M. L. T. 148; (1915) M. W. N. 592; 19 C. W, N. 282; 
21 O. L. J.218: 2 L, W. 277; 13 A. L. J. 129; 17 Bom, 


L, R. 413; 42 I. A. 22 (P.O), 


378 INDIAN OASES, [1919 
SATROHAN SINGH V. GANGA BAKESR SINGH, 
justified in sanctioning the sale in the owing to the rise in the values of land 


minor’s interest. That the debts to pay 
which sale was ordered were all genuine 
debts has been admitted by the plaintiff's 
witness Gajraj Singh in  cross-examina- 
tion, Most of these debts were secured 
by decrees; in fact there were six or 


seven decrees out against the minor and ` 


in at least three of these sale of part of 
his property had actually been sanction- 
ed (Exhibits A28, A106, Alz2), The 
reason why Musanimat Munna Kunwar 
originally applied to be appointed guardian 
in 1891 was that the estate was heavily 
-encumbered (p. 314). One of the decrees in 
which sale had been sanctioned was held by 
the eventual purchaser Sheo Bakhsh. In 
addition, the Government revenue was in 
arrears to the extent of between Rs. 900 
and Rs. 1,000 and the Tahsildar bad made 
a report (Exhibit A110) asking the 
Court of Wards to take over the estate 


asthe only way of saving it from sale. 


The guardian at‘ first asked permission to 
mortgage, which the District Judge refus- 
ed. Finally the District Judge settled. the 
debts by allowing the sale of a two-thirds 
share of one village ont of ten villages 
or portions of villages held by the minor. 
The Judge seems to have taken consider- 
able care in order to satisfy himself that 
the sale would be for the benefit of the 
minor. On the first application he insisted 
on full particulars of the debts and the 
addresses of the oreditors being furnish- 
ed, evidently in order that the correstnes 
of the debts might be verified. In some 
instances, as Exhibit A13 shows, he 
induced the creditors to accept less than 
the full amount claimed. This shows that 
each debt must have been separately in- 
quired into. In two cases the amount origin- 
ally inserted was slightly increased; prob- 
ably there was some additional interest, 
The fila is not now before us and it is 
difficult at this distance of time to ascer- 
tain tho: exact details of each transaction. 
Further, the Judge insisted on the whole 
of the purchase- -money being paid in Court, 
thereby ensuring that it should. go direct 
to the creditors and that the guardian 
should have no opportunity of intercept- 
ing any portion of it. It is in this 
Court at least not asserted that the proper- 
ty was not sold for its full value, though 


which has taken place in the last twenty 
years and to improvements made by the 
purchaser, this particular property would 
now be worth nearly three times as much 
as it was worth in 1895. Before the 
sala was completed notices were issued 
under the Oudh Laws Act to all persons 
having a olaim to pre-empt the property- 
but no person came forward to doso, 
This is in itself an indication that the 
price offered was adequate. The fast is, 
morgoyer, specifically admitted by two of 
the plaintiff's witnesses Gajraj Singh and 
Bisram Singh. There is no ground for 
suggesting that the sale was sanctioned 
by the District Judge without due inquiry 
or that his order of sanction was not in 
accordance with law, and there can be 
no doubt whatever that it was essential 
in the interest of the minor and to save 
the minor’s property from being put up 
to auction in execution of the decrees which 
were outstanding against him that a sale 


of some part of the property should be 
sanctioned, 
The appellant has criticized in detail 


the various debts which were paid’ from 
the sale-proceeds, but the most he has 
been able to show is that. in one or 
two cases the amount due to the  oredi- 
tors may have been overstated, or at any 
rate that the materials before us do not 
enable us to explain the entire amount 
of the olaim. As has been seen, it has 
been admitted by the plaintiff's own 
witnesses that all the debts were genn- 
ine, and they were all debts incurred by the | 
plaintifi’s father Baldeo Singh, and, there- 
fore, binding on the plaintiff. The learned 
Subordinate Judge haa devoted several pages 
of his judgment to detailed examination 
of each individual debt. We need not 
follow him over this ground, We have 
been taken through the evidence on whioh 
kis conclusions are based and we find that 
as regards the debts due to the defendant, 
Sheo Bakhsh, which along are of real 
importance, his conclusions are unassailable, 
The same is true of the debt of Daryao 
Singh. fhe debt due to Ram Charan was 
one for which Baldeo Singh (the plaintiff’s 
father) and his brothers were jointly respon- 
sible. After Baldeo Singh’s death-his bro- 
ther and his widow as representing the 


# 
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plaintiff dame to a fresh agreement provid- 
ing for re-paying of the debt according to 
the shares due from each of the brothers 
respectively. After this agreement was 
executed Ram Charan allowed the suit 
which he had filed for recovery of this 
debt to be dismissed by default. The 
point taken by the appellant is that when 
once Ram Charan’s suit had baen dismissed, 
the plaintifi’s guardian ought to have repudi- 
ated the previous agreement and refused 
to pay any share of the debt on the 
ground that if Ram Charan attempted to 
recover the debt by process of law he 
would have been met by a plea of res 
judicata. It certainly cannot be imputed 
as fraud to the plaintiff's guardian that 
She wished to provide for payment of the 
debt whioh she could not have repudiated 
without gross dishonesty, even though there 
might be a technical bar to its recovery in a 
Court of law. i 

Gajraj Singh’s debt of 


arose ont 


a joint decree against the plaintiff’s father | 


and his brothers which one of the brothers 
' Gajraj Singh had alone satisfied. Apparently 
the plaintiff's share’ of the debt with 
interest at 6 per cent. comes only to Rs. 1,195, 
whereas he was acually paid Rs. 1,400. 
The discrepancy is not fully explained; 
possibly there may have been some addi- 
tiong] amount on account of expenses of 
execution. ` 

There is a similar apparent discrepancy 
with regard to Suraj Singh’s debt, as to 
which it is asserted that Rs, 250 were 
paid in excess, In Kalyan Singh’s case the 
records have been destroyed which makes it 
difficult to check the caloulation, 

In the case of Ram Dats debt two 
mortgages had been executed, one of 1886 
and one of 1880 and Rs. 1,500 had been 
set off in the latet mortgage on account 
of the earlier one. The appellant’s case is 
that this must be considered to have been 
intended as, payment in full of the earlier 
mortgage, though this is certainly not stated 
in the deed itself. The words ‘én account 
of? (babat) are equivocal and might apply 
either to whole or part payment. The 
defendant’s case is that Rs. 500 remained 
outstanding and this would ba the casa 
if we assume that no interest had been 
paid. There are two pieces of evidence 
which go to support the defendant’s view, 
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In the first place there is a receipt Exhibit 
No.. 24, p. 49A, filed by the appellant 
himself which shows that he paid Rs. 200 
for interest on this very mortgage after 
the date on which the later mortgage was 
executed, This disposes of the argument 
that the earlier mortgage had been paid 
in full and the appellant’s Counsel was 
redused in his reply to suggesting that 
only Rs. 200 might have remained out- 
standing. Against this we have the fact 
that the statement of claim filed by Ram 
Dat in the proceedings before the District 
Judge is on the record and it is certain 
that he claimed Rs. 500 as still due. There 
is, therefore, no reason to dissent from the 
finding of the Subordinate Judge regarding 
this itom. 5 7 


The total amount of the doubtful items ig 
less than Rs, 800 out of a total sale consider. 
ation of Rs, 16,000, 


Whatever inaccuracy or misrepresentation 
can be alleged against the guardian, no 
fraud of any kind has been established 
against the defendant purchaser Sheo Bakhsh 
Singh, The allegations affecting his own 
debts are absolutely groundless and 
baseless, and itis not even suggested that 
he was a party to any misrepresentation 
affecting the remaining debts or the profits 
of the property. It is difficult to see how 


„~ Sheo Bakhsh’s title can be affected by any 


‘alleged misconduct to which he was not 
a party, As was remarked by their Lord- 
ships of the Privy Council in Gangapershad 
Sahu v. Maharani Bibi (6) (a oase in 
which sanction to mortgage had been granted 
toa certificated guardian by the Distrigt 
Judge) :— 

- “Their Lordships think that when an 
order of the Court has been made 
authorizing the guardian of an infant 
to raise a loan on the security of the 
infant’s estate, the lender of the money 
is entitled to trust to that order, and that 
he is not bound to inquire as to the 
expediency or necessity of the loan for 
the benefit of the infant’s estate, If any 
fraud or underhand dealing is brought 


home to him that would be a different 
matter; but, apart from any charge of 
that kind, their Lordships think he is 


(6) 110. 879; 12 LA. 47; 4 Bar, P.O. J, 621; 9 
Ind. Jur. 158; 5 Ind, Dec, (N. s.) 1012 (P, 0.), 
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entitled to rest upon the order. There- 
fore, as regards the principal of this 
loan, it is sufficient for the plaintiff to say: 
"I have got the order of the Court,’ ” 

This principle is given statutory recogni- 
and, 48 of the 


tion in sections 8l 

Guardians and Wards Act, 1890. Sestion 
-99 of that Act forbids a certificated 
guardian to alienate the property of the 
ward without the permission of the 
Court. Section 31 prescribes the sondi- 
tions under which permissian may” be 
granted. Section 47 allows an appeal 
from an order under section 29, Section 


48 provides that except by way of ap- 
peal under the previous section, or re- 
vision under section 622 (now stotion 
115) of the Code of Civil Procedure, “an 
order made under this Ast shall be 
fical and shall not be liable to be con- 
tested by a suit or otherwise.” It can 
hardly be doubted that these provisions 
are in the long run for the benefit of 
the minor concerned. No guardian could 
expect to secure on behalf of his ward 
full valne for any property of the latter 
which he might be obliged to sell if the 
sale were liable to be called in question, 
in spite. of the fact that it was made under 
the formal sanction of a Court of justice, 
after an interval of over twenty years, 
The minor is-amply protected by the 
fact that no alienation of his estate oan 
take place except with the sanction of a 
Court which will always be vigilant to 
protect the interests committed to its care. 
Two ‘early Caloutta cases, Szhher Ohund 


v. Dulputty Singh (7) and Jugul Kishori ` 


Anunda Lal Chowdhuri 
(8) have been cited as laying .down 
a contrary doctrine, The first of these 
eases is based on Act XL of 1853, which 
contains no provision 
sections 48 of Aot VIII of 1890, and 
the latter case, in which the point raiséd 
was whether a decree for specific per- 
formance of a contract entered isto by 
his guardian would lie against an infant 
during his minority, merely sites the 
earlier decision. as authority for the pro- 
position that a suit might lie on behalf 
of the minor after he attained majority, 


(7) 5 O. 363; 5 Ind. Jur, 200; 5C. L. R. 874; 2 


Ind. Deo. (x. s.) 842. P 
(8) 22 C, 545; 1: Tad. Deo. (N. 5.) 333, 


Chowdhurant v. 
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It was not necessary for the Court to 


decide definitely whether such a suit 
would lie. Nagardas Vachraj v. Anandrao 
bhai (9) haa also been cited but all 


that that case decided was that a Judge 
of the High Court might ina proceeding 
under the Act review an order made ‘by 
another Judge where: that order was 
found to be injurious to the minor, The 
order in dispute was one appointing the 
gaardian, 
~The appeal fails and it 
dismissed with costs. 
KANHAIYA Lar, A. J. C,—I agree in the 
order, proposed. The sale was effected 
by the guardian in pursuance of the 
sanction and as observed by their Lord- 
ships of the Privy Counsil in Ganga- 
pershad Sahu v. Maharani Bibi (6), 
which was followed in Rameshwar Singh 
v. Dhanpat Singh (4.0) and Akil 
Ohandra Saha v, Girish Chandra Saha 
(11), the vendee was not bound to 
go behind the order of sanction, so far 
as it went, or see to the application of 
that portion of the purchase-money, which 
he was required by the order granting 
the sanction to deposit. in Court for dis- 
tribution among the creditors of the 
plaintiff other, than himself. There is 
nothing to show that he was a party to 
any fraud or overstated or recovered more 
than what was due to him. Even if 
any’ of the other creditors were slightly 


is accordingly 


-overpaid the sale is binding on the plaint- 


iff, whose remedy, if any, is against the 
creditors who may have been overpaid 
or against his guardian. On the other 
points, I have nothing to add to what 
my learned colleague has said. 


` Appeal dismissed. 
(9) 3t B. 590; 9 Bom. L. R. 496. 


(10) 6 Ind. Cas, 334; 11 O. L. J. 197. 
(11) 41 Ind. Cas, 302; 21 C. W. N. 864. 
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RUSTOMJI OF LAHORE V. OFFICIAL LIQUIDATTOR OF THE PEOPLE'S AND AMRITSAR BANG, LTD, 


PUNJAB CHIEF COURT. 
MisceLLangous First Civin Arrear No, 1 
or 1919, 

January 17, 1919. 

Present: —Mr, Justice Chevis and Mr. 

Justice Scott-Smith. 
J. RUSTOMJ! or LAHORE, CONTEI- 
BUTORY—APPELLANT 
VETSUS 

Tss OFFICIAL LIQUIDATOR or THE 

PEOPLE'S anp AMRITSAR BANKS, 

Limireo, IN LIQUIDATION anp Lata HAR- 

KISHEN LAL— RESPONDENTS. 

Companies Act (VI of 1882), ss. 169, 254—Rules 
framed under s. 254, r. 58—Order sanctioning compro- 
mise—Appeal—Person not entitled to attend proceed- 
ings, whether can appeal—Procedure. 

An appeal is a stage in and part of the proceedings 
in a sunit and, therefore, no person can appeal unless 

. he is a party to the suit. [p. 382, col. 1,] 

In an appeal filed under section 1€9 of the 
Companies Act, 1882, against an order sanctioning 
a compromise between ‘the Liquidator of a certain 
Bank and a debtor of the Bank, it appeared that the 
appellant had not complied with rule 58 of the 
rules framed by the Chief Court under section 254 
of the Act and had not entered his name in the book 
kept for the purpose and had not in fact attended 
the proceedings: 

Held, (1) that the appellant, not having qualified 
himself to attend the proceedings and not having 

~ been a party tothe proceedings before the trial 
Judge, had no locus standi to appeal; [p. 882, col. 2.] 

(2) that umder the circumstances it was ‘not pro- 

er to treat the application as a petition for revision. 
p. 382, col, 2.] 

Securities Insurance Company, In re, (1894) 2 Ch. 
410; 63 L.J. Ch. 777; 7 R.217; 70 L. T. 609; 42 W. 
R. 466, followed, 

Miscellaneous first appeal, under section 
169 of Act Vi of 1882, from the or2er of 
Mr. Justice Broadway, dated the 10th 

~ December 1918, sanctioning a compromise 
come to between the Official Liquidator of the 
People’s Bank of India, Limited, and the 
Amritsar Bank, Limited, and Lala Harkishen 
Lal, on account ‘of oertain monsys payable 
by him to the said- Banks, 

Mr, Santanam, for the Appellant. 

Messrs. Petman and Ralli, for the Official 
Liquidator, Mr. Beechey and Lala Reghu 
Nath Sahat, for Lala Harkishen Lal, Re- 
spondents, 

JUDGMENT.—This is an appeal under 
seotion 169 of the Indian Companies Ast, 
VI of 1882, from an order of a Judge 
of this Court sanctioning a compromise 

_between the Liquidator of the People’s 
Baok and the Amritsar Bank and Lala 
Harkishen Lal, Mr, Petman on behalf of 


~ 
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the liquidator raises two preliminary 
objestions:— 

(1) that the” appellant, Mr. Rustomji, 


not having basen a party to the prosesdings 
before the trial Judge, has no locus standi 
to appeal, and 

(2) that the appeal is barred by time, 
notice of the appeal not having been given 
to the respondent within three weeks after 
the order complained of was made, 

The first objection’ is based upon rule 
58 of the rules framed by this Court 
under the powers conferred by sestion 
254 of the Indian Companies Act, 1882, 
which is as follows:— 

“No contributory or creditor shall be 
entitled to attend any proceedings before 
the Judge, unless and until be has entered © 
ina book to be kept there for that 
purpose his name and address, and the 
name and address of his Attorney, Pleader 
or agent (if any), eto.” 

It is contended that Mr. Rustomji not 
having entered his name in the book in ques- 
tion was not entitled to attend the proceedings 
before the trial Judge and did not in fact 
so attend, and not having been a party 
to the ‘proceedings he cannot appeal. Mr, 
Petman refers to the English case Becuri- 


ties Insurance Oompany, In re (1). In 
that case a Judge having made an 
order sanctioning an arrangement under 


the Joint Stock Companies Arrangement 
Ast, 187C, an appeal was presented by 
persons whose interests as creditors were 
affested by the scheme, but who had not 
opposed the scheme at the meeting of 
creditors, mor appeared before the Judge 
when his sanction was applied for, nor 
obtained leave to appeal, it was held that 
the right of appeal under the Ast is 
governed by the Companies Act, 1862, 
section 124, which gives a right of appeal 
subject to the same conditions as appeals 
from decisions in the ordinary jurisdistion 
of the Court; and that, as according to the 
practice of the Court of Chansery a person 


“not a party to tha proceedings could not 


appeal from an order without the leave of 
the Court, the appeal must be dismissed, 
the appellants not having: obtained leave, 
and the oase not being one in which the 
Court thought that leave ought to be 


(1) (1894) 2 Ch. 410; 68 L.J. Ch. 777; 7 R, 217; 
70 L. T, 609; 42 W. R. 465. 
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It is urged that tbis is on all 


The argument 
Mr, Santanam 


given. 
fours with the present oase, 
appears to us to be correct. 
on behalf of the appellant has told us 
what his client’s reasons were for not 
getting his name entered in the register 
in accordance with rule 58. He says 
that in previous proseedings relating to 
the Jiiquidator’s commission Lala Faqir 
Chand, himself a contributory, was 
appointed to represent the scontributories 
under rule 57, and that his client thought 
that in other proceedings some one would 
be similarly appointed to represent -the 
contributories, but as a matter of fact no 
one was appointed to represent them in 
the present procesdings, We do not sss 
that we have anything to do with ‘the 
.. reasons which moved Mr, Rustomji not 
to get his name entered in accordance 
with rule 58. The fast remains that he 
did not get his name entsrad and never 
took any interest in the proceedings up 
to the present. Itis, therefore, clear that 
he was not entitled to attend the proceedings 
before the trial Judge and he did not in 
fact attend them. 

Mr. -Santanam urges that sestion 98, 
Oivil Procedure Onde, does not lay down 
who may appeal. An appeal, however, 
is a stage in and part of the proceedings 
in a suit; and ib, therefore, appears obvious 
to us thas no person can appeal unless he 
is a party to the suit. 

Next Mr. Santanam asks that we should 
hold that in any case Mr. Rustomji can 
appeal with the. leave of this Court and 
that we should give him leave to appeal. 
Now assuming for the sake of argument 
that we can give him leave to appeal, we 
do not think that we should give him 
leava for the-reason that he has never 
hitherto taken any interest in the proceed- 
ings and has not taken the trouble to 
comply with rule 58. 


There is also an application that Mr. 
Rustomji should be appointed a representa- 
tive of all the contributories under the 
provisions of rule 57, This application 


we have no hesitation in rejecting, for we - 


consider that a contributory, who has not 
taken the trouble to qualify himself to 
attend the proceedings in accordance with 
rule rule 58, is certainly not a suitable 


- ENDIAN OASES, 


[1919 


person to be appointed aga representative 
of the other contributories, Š 

‘Finally, it is urged by Mr. Santanam 
that if we decide that his client has 
no locus standi to appeal, we should 
consider this as a revision. This we 
decline to do. The order of the trial 
Judge was appealable, but the appellant 
not having qualified himself to attend the 
proceedings has no locus standi to appeal. 
Under sush ciroumstances we think it 
would be most improper to allow him to 
present a petition for revision to this 
Court. 

The, appeal fails and is dismissod with 
costs. r ; 

Appeal dismissed, 





NAGPUR JUDICIAL COMMISSIONER’S 
_ COURT, 
Orvis Revision No, §2 B or 1917, 
Ostober 24, 1917, 
Present: —Mr. Batten, A. J. O. 
KISAN GOPAL THIMAL—Appurcant 
versus 


BALIRAM-—~Now-Apeioant, 

Civil Procedure Code (Act Vof 1908), s. 115— 
Reviston—Appeal, remedy by way of, open—Interference 
in revision, whether justifiable—Practice. 

It is not the ‘practice of the Judicial Commis. 
sioner’s Court to interfere in revisión when the 
applicant for revision has the remedy of appeal 
open to him, 


Revision of the order passed by the Munsif, 
Khamgaon, in Civil Missellaneous Case 
No 36 of 1916, on the 25th January 1917, in 
Civil Suit No. 188, of 1915, desided on the 
22nd February 1916, in the Court of the 
Munsif, Khamgaon. 


ORDBER.—As observed by the Judicial 
Commissioner in Civil Revision No. 75 
of 1912, it is not the practice of this 
Court to interfere in revision 
the applicant for revision has the remedy 
of an appeal. In this case a final decree 
for redemption has already been passed 
before the date of the application for revision 
and an appeal lay against the decree, and 
in appeal against the decree it could cer- 
tainly be urged that the decres for redemp- 
tion was improper as the final deoreg 


when . 
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for foreclosure should ‘not have been set 
aside The order before me is an inter- 
looutory order necessarily to be followed 
by a decree. In these cironmstances 1 do 
not consider that this Court should inter- 
fere in revision with the order. The 
application is dismissed. No order as to 
coats, 
Application dismissed, 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Deoreg No. 484 


or 1917, 
¢ July 18, 1918, 
Present :— Mr. Justice Roe and Mr. Justice 
Coutts, 
LUTAN PANDEY—P tatntiys—APPELLANT 
VETEUS č 
PRAYAG PANDEY — DEFENDANT — 
i RESPONDENT, 


Specific Relief Act (I of 1877), s. 54—Injunction to 
restrain priest from officiating in private houses, suit 
for, maintainability of—Account of earnings, suit for 
maintainibility of. 

No suit for an injunction restraining a party from 
officiating as a priest in private houses is main- 
tainable, nor will any suit lie against any member 
of a family of priests for an account of earnings in 
any specified area. 

Appeal from a decision of the District 
_ Judge, Gaya, dated the 3rd March 1917, 

reversing that of the Additional Munsif, 
Gaya, dated the 2lst November 1916. 

Messrs. Mohammad Fakhruddin and Tri- 
bhuban Nath Sahay, for the Appellant. 

Mr. Siva Narain Roy (for Mr. Baidyanath 
N, Singh), for the Respondents, 

JUDGMENT.—In this case the fasts have 
been fully stated in the judgment of the 
learned District Judge. The snit was one 
for enforcement of a partition both of the 
family jagirs and of the family birt, the 
parties being priests. The learned District 
Judge has deoreed the whole of the 
plaintifs suit for separate possession of 
specific portions of the jagir lands and for 
mesne profits with regard thereto: these 
mesne profits to be ascertained in execution, 
Upon this part of the case the appeal is 
not pressed and it is obvious that the 
desision of the lower Appellate Court is on 
the facts final, 
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Exception is taken to an injunction granted 
by the learned District Judge restraining 
the defendants from trespassing on certain 
areas within which the plaintiffs are, by 
the terms of the partition deed, entitled 
to sole control over the jajmans, and 
for an ascertainment of the earnings from 
the area during the three years prior to 
the suit. It was clearly laid down in 
Hira Pandey v. Bachu Pandey (1) that no 
suit for a declaration of a right to officiate 
in private houses was maintainable, and it 
follows. that no suit for an injunction 
restraining a party from officiating in private 
houses is maintainable, nor will any suit 
lie against any member of a family of 
priests for an account of earnings in any 
specified area. The case of Ooch? v. Ulfat 
(2) is authority only for the proposition 
that certain sums can be levied in accordance 
with the contract made, The relief given, 
thérefore, in the shape ofan injunction and 
an account of earnings must be discharged, 
without prejudice to any suit whioh 
the plaintiffs may be advised to bring with 
regard to their share of any specific fees 
which they may definitely state to have 
been received contrary to the contract of 
partition made. The appeal is decreed in 
part in these terms. The parties will bear 
their own costs throughout, 

Appeal decreed partly. 


at 35 Ind. Cas, 346; 1 P. L. J. 881; 2 P. L. W, 


( ie 234; A, W. N. (1898) 28; 9 Ind. Deo. 
N. 8 : 
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PUNJAB CHIEF COURT, 
Miscenuangous Civitn APPrAL No, 1896 
oF 1917. 

May 28, 1918, 

Present: — Mr. Justice Seott-Smith and Mr, 
Justice Broadway. 

SANTA SINGH Devexpawt—Asrentanr 
versus 
BRALLA SINGH AND NEE E E 


RESPO DENTS. 

Buidence Act (I of 1872), 8. 78 (8)—Otvil Pro. 
cedure Code (Act F of 18908}, s. 13 Foreign judgment 
suit on—Certificate not filed —Time to procure certifi 
eate, whether can be granted. 
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SANTA SINGH V. RALLA SINGH. 


Where in a suit ona foreign judgment it appears 
that the provisions of section 78 (6) of the Evi- 
dence Act have not been complied with, the Court 
has power to grant time to the plaintiff to obtain 
and file the requisite certificate. [p. 384, col. 2.] 

Miscellaneous second appeal from the 
order. of the District Judge, Ludhiana, 
dated the 29th May 1917. 

Bakshi Tek Ohand, for the Appellant. 

The Hon’ble Pandit Sheo Narain, for the 

Respondents. 
~ JUDGMENT.—The fasts of this case are 
briefly these: Santa Singh, son of Harnam 
Singh, brought a charge against three per- 


sons, Santa Singh, son of Hukam Singh, 


Chanan Singh and Ralla Singh under 
section 394, Indian Penal Code, at Singapore. 
The said three persons were acquitted and 
of them Santa Singh, son of Husam Singh, 
and Chanan Singh instituted two separate 
suits each claiming 500 dollara as damages 
for malicious prosecution ard wrongful con- 
finement. The cases were apparently tried 
together and on the 3lst December 1915 
judgment was entered in favour of each of 
the two plaintiffs against Santa Singh, son 
of Harnam Singh, for 350 dollars and 
costs or Rs. 682-150. These two- plaintiffs 
assigned their decrees in favour of Ralla 
Singh, who instituted a suit on the judgments 
assigned tohim in the Ludhiana District 
where Santa Singh, son of Harnam Singh, 
resides. The trial Court dismissed the 
suit on two grounds:— 

(1) that the certificate required by sestion 
78, sub-clause (6), of the Evidence Act was 
not attached to the judgments sued upon ; 
and A 

(2) that the judgments were not in accord- 
ance with the provisions of Order XX, rule 
4, Civil Prosedure Code, and, further, did 
not somply with Badri Das v. Nathu Mal 

1). 

: Be appeal by the plaintiff the, learned 
District Jadge, Ludhiana, held that although 
the provisions of section 78 (6), Hvidence 
Act, had not been complied with, the plaintiff 
should have been allowed time to get the 
requisite certificate, and further held that 
the trial Court had erred in assuming that 
the provisions of the Civil Procedure Code 
were in force in Singapore and that judgments 
in Singapore were governed by Order XXII, 
rules 4 and 5, Civil Procedure Code. The 


(1) 112 P. R. 190]; 176 P. L. R, 1901, 
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case was accordingly remanded under Order 
XLI, rule 23, Civil Procedure Code, the 
learned District Judge framing the follow- 
ing issues :— 

(1) What procedure is laid down for the 
Civil Court presided by a District Judge in 
trying a suit of the value exceeding 
Rs. 1,000 in Singapore Settlement ? 

(2) What method is followed for attesting 
judicial records P - 

(3) Whether: the desree in question was 
passed by the District Judge, Singapore, 
and if so, were avy issues framed and brought 
to the notice of the defendant P 

Against tbis order of remand the defend- 
ant Santa Singh has preferred this sesond 
appeal through ^ Bakshi Tek Chand and we 
have heard Mr. Sheo Narain on behalf of 
the plaintiff-respondent. Mr.. Tek Chand 
urged that the lower Appellate Court had 
wrongly granted the plaintiff time to rectify 
the omission with regard to section 78, Evi-. 
dence Act. After due consideration of the 
arguments of the learned Counsel we are of 
opinion that the Court had power to grant 
the plaintiff time, and that in the circum. 
stances of the case the lower Appellate Court 
acted rightly. It was then urged on behalf 
of the appellant that inasmuch as the judg- 
ments sued upon were not jadgments on 
the merits, section 13 (b) and (d), Civil Pro- 
cedure Code, were applicable and that it 


< would be necessary for the plaintiff to prove 


his case apart from the judgments sued 
upon, Mr, Sheo Narain pointed out that 
the learned District Judge had in his order 
of remand specifically directed an enquiry 
into the very matters now complained of, 
It seems fairly obvious that the primary 
Court was wrong in assuming that the 
procedure in the Straits Settlements was 
that laid down in the Civil Procedure 
Code. Asa matter of fact Mr. Tek Chand 
referred to Piggot on Foreign Judgments, 
and himself contended that the procedure 
in the Straits Settlements was the same 
as that in force in England. That being 
the case, it is obvious that the primary 
Court should not have assumed that Order 
XX, rule 4, Civil Prosedure Code, applied 
and had been contravened by the Judge of 
the District Court at Singapore. The issues 
sent down for trial by the learned District 
Judge raise the very points which the 
primary Court has desided on presumptions, 


„A 
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and the question whether a.judgment (such 
as the judgments sned npon in this oase) 
isin accordance with the law in forse at 
Singapore is covered by, and must be decided 
in-the desision on, issue No. 1. Mr. Tek Chand 
referred us to Beymer v. Viswanatham kedhi 
(2), but we are unable to see that that desision 
has “avy real bearing on the point before us 
at this stage.: The jadgment sued upon 
in that case was obviously, on the face 
of it, not a udgment on the merits, 
-whereas ain the’ present “instanoe 
mains for the Courts~to deside whether 


it re` 


The fact that the contract between the parties 
stipulated for payment ky the vendee first and exe- 
cution of the conveyance by the vendor afterwards, 
wil) not make any difference. [p. 387, col, 1.] 


The form of the decree in such a suit is that the 
plaintiff is to be ab liberty to prepare and execute a 
conveyance tothe defendant as an escrow to be 
délivered tg the defendant on payment of the pur- 
chase money within the time limited and that the 
defendant is to pay the purchase-money after the 
conveyance isready. Where; however, the contract 
is that the vendee should pay the purchase-money first 
and the vendor should execute the . conveyanco 
afterwards, the proper decree would be'a direction 
that the defendant should pay followed by a direc. 


these judgments now sued upon are or~—~ tion that the conveyance should be executed after 


are not jadgments on the merits, 
`~, We accordingly dismiss this appeal-with 
costs, 


Appeal dismissed, 


(2) 88 Ind. Cas. 683; 40 M. 112; 15 A. L. J. 99; 21 
JM. L. T. 78; 32 M. L. J. 35;5 L. W. 342; 39 Bom. D. 
R. 206; 21 O. W. N, 368; 25 O. L.' J. 282; 10 Bur, L. 
T. 175 (P.O). : 


l MADRAS HIGH COURT, 
“Civit Revision Parmos No. 2 or 1918. 
September 24, 1918, 


Present:—Sir John Wallis, Kr., Chief Justice, s 


and Mr. Justice Seshagiri Aiyar. 
P. BHASHYAKARLU NAIDU~— ` 
T Derenpast— PETITIONER 
h versus 
NUNGAMBAKKAM ANDALAMMAL— 


‘ PusIntire—-RESPONDENT. . 

` Specific Relief Act I of 1877), s. 12'—Specifie per- 
formance.~Vendor and purchaser—Suit by vendor for 
recovery of consideration—Plaint, averments” in, ex- 
pressing readiness to emecute conveyance - Suit, nature 
of— Decree, form of—Jurisdiction of Small Cause 
Court, 5 ` 

Ordinarily,” a suit will not lie for the specific per- 
formance of a contract to pay money. But the 
case ofa vendor isan exception to the rule and 
the Court will grant the vendor specific perform. 
auos 5 his contract against the purchaser. [p; 386, 
col. 2, 

Where the plaint, ina suit by a vendor fur re- 
covery of the unpaid sale consideration, expresses 
the ‘plaintiff's willingness to pérform his part of the 
contract and execute a conveyance, the suit is, in 
effect, one for specific performance and, is not cog- 
nizable by a Small Cause Court. (p. 387, cols. 1 & 2] 


25 7 


payment. [p. 386, col. 2; p. 387, col. 1.] 

Petition, under section 115 of Act V 
of 1905, praying the High Court to 
revise ‘the judgment and order cf tha 
Court of Small Causes, in ` Fall Benoh 
Application No. 77 of 1917, in Suit No. 
3295 of 1917, 


FACTS.—The plaintiff originally purchas- 
ed ceritain lands from one R, a near 
relation of the defendant, and = leased 
the same to R., The latter having failed 
to pay the rent, plaintiff sued R. in 
ejestment. The matter was compromised 
and it was agreed that R. should pay the 
plaintiff a certain sum of money by a 
certain date and get a re-sale of the lands, 
that in the meanwhile R, should remain 
in undisturbed possession of the same 
and that in case R. failed to pay the money 


by the time fixed, Plaintiff would be 
at liberty to evict him. A decree was 
passed in terms of the compromise, R., 


-however, failed to pay the money by the 
stipulated time and the plaintiff took 
steps to evict R. The defendant thereupon, 
in consideration of his close relationship 
to R. and with a view to secure the 
properties to R., agreed with the plaintiff 
that he, in consideration of R. being 
allowed to’ remain in possession of the 
properties, would pay the plaintiff a 
certain sum of money with interest at 
a certain rate on a certain date and that 
on such payment (thodanat), the plaintiff 
should convey the properties to the defend- 
aut. He also executed an agreement to 
that effect in favour-of the plaintiff, Defend. 
ant paid the plaintiff a major portion 
of tha sam he had agreed to pay and 
had also obtained from the plaintiff 
conveyances of some of tho properties in 


~ 


` 
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favour of certain nominees of his. The 
present suit was for the recovery from 
the-defendant of the balance due. In the 
plaint. which was’ filed in the Small Cause 


Court, Madras, plaintiff averred her readiness” 


to convey the properties on payment. The 
defendant demurred to the jurisdistion of the 
Small. Cause Court. Both the trial Judge 
as well asthe Full Bench of the Small Cause 
Court decreed the suit. The. defendant then 
preferred this civil revision petition, 


Mr. K. S. Jayarama Aiyar, for the Peti- 
tioner.—The suit is in effect one for 
specific performance of a contract, Vide 
Fry on Specific Performance, page 33. The 
plaintiff has.averrad that she is willing 
and ready to execute the conveyance and 
this is what she ought todđa.in a suit 
for spesific performance. Vide Halabury’s 


Laws of England, Volume XXVII, page £3. ` 


Mr. 0. F. Venkataraghavachariar, for the 
Respondent.—The suit is not one ‘for 
, Specifics performance at all, butis only a 
‘anit’ for the recovery of money based 
either on the agreement exesuted by the 
defendant or by. way of damages for non- 
_ performance of the contrast. 
ment in the plaint that plaintiff is ready 
and willing to convey cannot ‘alter ‘the 
nature of the suit which has to be judged 
by the major portion of the plaint, and 
< this.only asked for a 
Further, according fo the contrast he 
plaintiff was ‘under no obligation to execute 
the conveyance until after she was paid 
the sale consideration in full, as evi- 
denced by the use of the word thodanat 
in the agreement, 
- by the. English decisions and procedure 
but only by the Spesific Relief Act, 
There cannot be a decree for ‘specific 
performance in this case, asthe defendant 
is virtually in possession and the only 
remedy of the plaintiff is toresover her 
money. The plaintiff is not bound to 
sue for specific performance but can sue for 
money alone. The defendant having agreed to 


pay the money on behalfof R., the former | 


is only a surety~and the suit fo recover 

` the-amotnt from the surety lies only in 
the Small Cause Court. No Court -other 
than the Small Cause’ Court has, therefore, 
jurisdiction to try the suit, 


The aver-- 


money-decree.’ 


We are not bound: 


JUDGMENT. 

Warris, C. J—This is an application to 
revise a decision of the Full Bench of 
the Court of Small Oauses, Madras, whioh 
same before me yesterday and was referred 
to a Bensh. It raises the question whether 
the plaint discloses a. suit for specifia 
performance of a contract to sell land. 
If it lies, then admittedly the Court 
of Small Causes had no jurisdiction, /Ordi- 
narily, of course, a suit will not lie for 
specific performanse of a contract’ to pay 
money. But the case‘of the vendor,- as 


pointed out in Fry’s Specific Performances, . 


page 33, is an exception to that rule, and 
the Court will grant the vendor specific 
performance of his contract against the 
purehaser; and the form of the decree in 
such a case will be found in Morgan .v, 
Briscoe (1) and is set ont 
Judgments and Orders, Volume III, pages 
2174 and 2175. The form is that the 
plaintiff is to ba at liberty- to prepare 
and execute a conveyance to the defendant 
as an escrow to be delivered to the 
defendant on payment of the purchase- 
money within the time limited, and that 
the defendant is to pay the purchase- 
money after the conveyance is ready. It 
was stated that there was a difficulty 
about this in India, as under the Stamp 
Act the money for the purchase cof stamp 
has to be found by the vendee.: But 
this presents no real diffionlty, as the 
duty may be paid by the vendor added 
to the purchase-money which the vendee 
has to pay undér the decree, i 

That\ being so, we have to look ab this 
plaint, and see whether it is framed so 
as to disclose a suit for specific per- 
formance. In the passage cited to us in Hals- 
bury’s Laws of England, Volume XXVII, 
page 83, it is stated that the vendor in 
a suit for specific performance must declare 
that he is ready and willing to execute 
a conveyance. ‘In paragraph 3 of the 
plaint, the plaintiff recites a contrast by 
which the defendant bound himself to 
pay the sum therein mentioned as soon 
as the High Court of Madras re-opened after 
the summer vacation in July 1914, the 
plaintiff. on her part undertaking -to 
reconvey the said properties to this defend- 


(1) (1886) 31 Ch. D. 216; 55 L, J, Oh, 194 88 L, 
T, 854; 34 W. R. 198. 


in Setow’s — 


Hi 


i 
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ant by executing a conveyance in his 
favour and getting it registered. Para- 
graph 5 of the plaint says that the plaint- 
iff avers that she is even now regdy 


and willing to perform her part of the 


sontrast, Although the prayer only asks 
. for the payment of Rs. §$01-13-0, taking 
the plaint as a whole ~ with the 


-averment that the plaintiff is ready and 
willing to perform her part of the contract, 
1 think it must bea’ taken as a prayer for 
specific performance, That is sufficient to 
dispose of the present case. 

The question has been, argued before us 
whether, supposing the- contract between 
the parties stipulated for payment by the 
vendee first and execution of the conveyance 
by the vendor afterwards, that would make 
any ‘difference, I am disposed to think it 
would not, and that the plaint would still 
be for spasific -performance of the contract, 
and the proper decree in such a case would 
ba a direction that the defendant should pay, 
‘followed by a direction in. the decree ‘that 
the sonveyanse should bs ‘executed after 
payment. Ths distinstion, it sesms to me, 
is whether tha suit is to ba regarded as 
a suit for. money, payable under the 
contract, in which casa it is stristly’ a 
suit for specific performance, 
suit for damages. As I read the plaint, 
I think it is clear that the plaintiff has 
prayed for specific performance, and, therefore, 
the petition must be allowed apd the decree 
of the Small Causes Court set aside and the 
plaint returned for presentation to the proper 
Court. Costs to_abide. 
> SESHAGIBI Aryan, J:—I agree. The law 
as stated’ in’ Fry’s Specific Performance at 
page 34 is, “Tt is well established that 
the remedy is mutual, and that the 
vendor may bring his action in all cases 
where the purchaser could sue for specifia 
performance of the contract.” The question 
in this case is whether the plaint is 
substantially one for specific performance. 
Tf there were no contract between the 
parties and if their relations, were regu- 


lated by section 55 of the Transfer of ' 


Property Aot, there can be no doubt 
that the plaintiff will not be entitled to 
any money, and the suit will be regarded 
as premature, if there was no offer for 


| exeouting & conveyance. It was suggested ` 


that under the terms of the contrat 


~ 


or as a. 


there was a right to get money prior to 
the exesution of the document and that 
the liability to execute the conveyance was 
to follow sometime’ after. I have asked 
the translator to translate the document 
onse again, and I am satisfied that the 
right to the money and the right to the 
conveyance are practically contemporaneous. 
The word thodanat suggests that the 
execution of the conveyance is to follow” 
immediately on the payment of the money, 
and, therefore, this wasa case of a mutual 
and dependent contract. The right to the 


“money would not accrue unless the other 


party is ready and willing to execute a 
conveyance. In that view of the doou- 
ment, it seems to me that we must put 
a reasonable construction on the plaint 
in this case If it is to be regarded not 
asa suit for specifo performance, the 
suit is ‘liable to be dismissed on the 
ground that there is no present right to 
the money. We havea also to see whether 
the averments in the plaintare such as 
to enable us to regard the suit as one’ 
for spesido psrformanca, As my Lord 
has pointed out, there is an offer to 
execute a conveyance, and the document 
also says that other conveyanses in respect 
of other portions of the property have 
already been executed. Therefore, it seems 
to me that what the plaintiff wanted was 
that he should get his money on his 
executing & conveyance. That, as pointed 
out by the learned Chief Justice, ia 
really a suit for specific performance, and 


Jas soch the Small Oause Court has no 


jurisdiction, I entirely agree with the 
order as regards the return of the plaint 
to the proper Court. | 

MOP. 


Petition allowed, 


s 
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DOSSABH2I HIRCHAND V. VIRCHAND DALCHHARAM, 


7 BOMBAY HIGH COURT. 
Ortainat Civit Jurisnicrion Sum No, 684 
or 1917. 
November 18, 1918, 
Present: —Mr. Justice Hayward. 

DOSSABHAI HIROHAND—Puarntise 
4 versus 
VIROHAND: DALCHHARAM AND ANOTHER 

— DEFENDANTS. 

Negotiable Instruments Act (XXXVI of 1881), ss. 1, 
13—Usage, whether can override express law— Cheque 
having ward “bearer” struck out and word “order” not 
substituted, whether negotiable—Act and definition in 
5, :18, whether exhaustive, 


Mercantile usage, however extensive, should not 
be allowed to prevail if contrary to positive law. 
[p. 388, col. 2; p. 389, col. 1.] 


Goodwin v. Robarts, (1875) 10 Ex. 337, relied 
upon, 


7 


~ A cheque with the word “bearer” struck out and 
without the word “order” being substituted for 
‘tthe word “bearer” cannot be regarded as an “order” 
cheque and, therefore, is not negotiable. Such a 
cheque has been regarded hitherto by the custom 
and usage of Bombay as a negotiable instrament 
but such a usage cannot be recognised as, if, recog- 
nised, it would override the express provisions of 
section 18 of the Negotiable Instruments Act, ings- 
much as it would be an extension of the definition 
of “negotiable instrament” contained in that sec- 
tion. Üp. 388, col. 2; p. 389, col. 1.] 


The “Negotiable Instrnments Act, 1581, was 
prima facie intended to lay down the whole law 
regarding cheques, bills of exchange and promissory 
notes, Likewise section 13 of the Act was prima 
facie intended to be an exhaustive definition of 
those three classes of negotiable instruments. 
-{p. 889, col. 1.) 


Mr, Strangman (with him Mr. LD. Darar), 
for the Plaintiff. h 


Mr, B. J. Desai’ (with him Mr, M, 0. 
Setalvad),.for Defendant No. 1. 


JUDGMENT.— The plaintiff firm Dossa- 
bhai Hirchand brought this summary suit as 
endorsees to recover the amount of Rs. 4,000 
due upon a cheque drawn -by the first 
defendant firm Virshand MDalebharam in 
favour of the 2nd defendant firm Hargovan 
Jeyoband on the Bank of India, Limited. 
The lst defendant firm pleaded that the 
suit as framed would not lie as the cheque 
had the word “bearer” struck out and 
there was no substitution of the word “order” 
and that, therefore, the cheque was not 
negotiable within the meaning of the Negoti- 
able Instruments Act. The 2nd defendant: 
firm did not obtain leave to defend, though 


- ngt contain words 


one Parbhudas. denisi ~ that he was a’ 
partner -in the 20d defendant firma, The 
plaintiff, thereupon, allegad a oustom and 
usage of merchants, wheraby a cheque with 
the -word “bsaarar” strusk oat and without 
the word “order” was regarded a3 an “order”. 
cheque ani negotiable in Bombay. The 
Ist defendant firm replied that no such’ 
“usage of mershants, even if proved, could be 
resognised as it would ovarride the express 
provisions of tha .Negotiable Instramants 
Ast. 

“ Now, the alleged custom tds: been spoken 
to by a number of witnesses, and no reason 
has been shown to reject their statements. 
They were the Chief Accountants of the 
Bank-of India and of the Central Bant; 
the Assistant Accountants of the Chartered 
Bank of India, Anstralia and China, of 
the National Bank of India, of the Mersan- 
tile Bank, of the Hongkong and Shanghai 
Banking Corporation and of the International 
Bank; and no evidence has bean forthcoming 
in rebuttal of their statements, It would 
appear clear, therefore, that the alleged 
usage does exist among merchants and 
bankers in Bombay. Bat it is equally 
clear that the custom and usage of regard- 

ing such a cheque as an “order” cheque, 
if recognised, would bs an extension of 
the definition of “negotiable instrament” 
contained in section 13 of the Negotiable 
Instruments -Act, 1881. That definition 
would appear to have been framed upon 
the old law in England as laid down by 
Tindal, ©. J., in the case of Plimlsy v. 
Westley (D). 
that an instrument “which is expressed to 
be payable to-a particular parson and does 


indigsating. ‘an intention that ib should not 
be transferable” should be deemed an 
instrament payable to “order”. as presoribed 
by olause (4) of section 8 of the later 
Bills of Exchange Ao, 1882, 45 & 46, 
Vio O. 61. Bat it has been laid down 
by indisputable authority that usages contrary” 
to positiva law will not bə resognised by 
the Courts. Coskbara,C. J., said:— ‘We 
must by uo means be understood as saying 
that mercantile usage, however extensive, 


Should ba allowed to prevail if contrary 


(1)* (1833) 2 Bing, (N. €.) 249; BL J.C. P. 52 
Soott 423; 42 R. R, G14; 1 Hodges 324; 182 E. R. 98, 


prohibiting transfer or - 


` 


16 did not include the rule . 


\ - 
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to positive law...To give effect toa usage 
which involves, a defiance or disregard of 
the law would be obviously contrary to a 
fundamental principle,” in the leading case 
of Gcodwin .v. Robarts (2).- The question, 


therefore, for desision here is whether the © 


mercantile usage extending the definition 
of “negotiable instrument” has involved 
a defiance or disregard of the provisions 
of the Indian Negotiable Instruments Act. 

It has, in the first place, to be observed 
that the Act, according to the preamble, 
was passed -not merely to amend the law 
bat to define it in respest.of cheques, bills 
of exchange and promissory notes, It was, 
therefora, prima facie intended to lay 
down the whole law regarding those three 
classes of negotiable instruments. It has, 
in the second place, to be observed that 
the saving clause in section 1 saved only 
local usage relating to instruments in 
oriental languages such as Hundis, and 
did not save general usage like section 1 
- of the Indian Contract Act. It has, thirdly, 
to be observed that sestion 13 made use 

of the word “means” and not of the word 
` “Includes,” and was, therefore, prima facis 
intended to be an exhaustive definition 
of those particular’ classes of negotiable 
instruments. And that is the view which 


he referred to the saving clause in section 
l, and the definition in section 13, at 
pages 699 and 6y7 of the case of ab 
Parkha v. : Ramchandra Vithoba (8). 

has been suggested that nevertheless eh 
would be permissible to extend the 


` + definition though perhaps not to restrict 


it. But it seems to me that when the 
definition deolared that certain forms of 
cheques, bills-cf exchange and. „promissory 
notes were meant by'the term “negotiable 
instrument,” it impliedly indicated that no 
other forms should be inoluded among 
“negotiable instruments”, upon the prinsiple 
“expressio unius eaclusio alterius,” applicable 
generally to the interpretation of Statutes. 
It has been urged that extensions _ have 
been permitted, as in the case of railway 
receipts by this Court upon the strength 
of the provisions of section 137 of the 
Transfer of Property Act. Bat the pro- 


(2) one 10 Ex. 337 at p. 357 
18) 16 B, 639 at p; 699; 8 Ind. oe (N. a.) 937, 


visions of that seation do not seem to me 
to be any anthority for extending the 
definition of sheques, bills of exchange and 
promissory notes specifically within the scopa 
of the Negotiable Instruments Act. It 
seems to me'‘to be merely authority for 
extending the incidents of negotiability to 
such other instruments like railway receipts 
as have been exeluded by section 137 
from the operation of Chapter VIIL of 
the Transfer of Property Act and as have 
not been made subject to the legislation 
of the Negotiable Instruments Aot. It 
seems to me, therefore, that it is nof 
open to me to’ give legal recognition to 
the usage proved in thia particular oase, 
as that would be in defiance and disregard 
of the expresa provisions of the Negotiable 
Instruments Act, 1881. If it should be 
desired by merchants and bankers that 
that particular usage should be legally 
recognised, then their proper course would 
be to apply for an amendment of the 
Indian Negotiable Instruments Act, 1881, so 
as to bring itinto line with the later English 
Statute of 1822,- Such an applisation, how. 
ver, would have to be made not to this Court 
but to the Indian Legislature. 

[The rest_of the judgmentis not material 


9 for this report.— Hd.) 
was apparently taken by Farran, J., when , 


Suit dismissed. 


PATNA HIGH COURT, 

Secosp Civin APPRAL No. 213 or 1918, 
December 6, 1918, 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Mullick, 
NILMANI NATH SAHIi DEO— Ossecroa— 
APPELLANT 
versus 
Mahraja Sri PRATAP USAI NATH 
SAHI DEO or RANTUGABH— 
DECREE- HOLDER—RESPONDANT, 

Chota Nagpur Tenancy Act (VI B. C. of 1908), ss. 
213, 215—-Civil Procedure Code (Act V of 1998), a, 
115 --Government of India Act, 1915 (5 & 6 Geo. F, 


C. 61), s. 107 —Sale of tenure in execution of vent. decree 
—Application to set aside sale—Refusil to sxmmon 


i 


. inasmuch as there had been 
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witnesses—Appeal, whether lice—Revision—High Court, 
powe sof interference of. : 
Petitioner applied under section 2130f the Chota 
Nagpur Tenancy Act to seb aside the sale of a 
‘tenure which had been sold in execution of a rent 


- @eores. ` His case was that as the judgment-debtor’s 


co-gharer he was entitled to have the sale set 
aside on the ground of ‘material irregularity and 
inadequacy of price to the extent of his own share 
in the tenure, The Deputy Ocllector declined to 
summon petitioney’s witnesses on the ground that 
he was not satisfied that they were necessary: 

Held, that the High Court had power to interfere 
with the order of the Deputy Collector either 
under section 115 of the Civil Procedure Oode or 
under section 107 of the Government of India Act, 
something in the 
nature of a denialofthe right of fair trial, [p. 390, 
col. 2. 

Lo guttien, J. (Semble).—Section 215 of the Chota 
Nagpur Tenancy Act is wide enough to make an 
appeal competent in such a case. [p. 390, col. 2.] 


Appeal against an order of the Deputy 


Commissioner, Ranchi, dated the 2nd August 
1918, 
Mr, Atul Krishna Roy, for the Appellant. 
Messrs. P., R. Dass, S. K. Sahai, S. N, Palit, 
S. KE. Bhattacharya and B, O.°De, for the 


Respondent, . 
JUDGMENT. aa 

Mutuicx, J.—The Maharaja of Chota Nag- 
pùr has obtained a deoree for rent in res- 
peot of a tenure khown as the Kairo Estate 
comprising 84 villages, and has under the 
Chota Nagpur ‘Tenancy Act caused: the 
tenure to be sold at auction. The tenant 
against whom the decree has been obtained 


is Thakur Madan Mohan Nath Sahi Deo . 


and the auction-purchasers are Rai Bahadur 
Baldeo Das, Jugal Kishore Das, Rameswar 
Das, Ghanashyam Das ard Brij Mohan Das. 

The applicant before .us ig Lal Nilmani 
Nath Sahi Deo. He applies under -section 
213 of the Chota Nagpur Tenancy Ast to 
set aside the sale. ‘His case is that he has 
obtained -by private partition an interest in 
12 villages in the tenure and that he is, 
as the. judgment-debtor’s co-sharer to that 
extent, entitled to have the sale set aside 
onthe ground of material irregularity and 
inadequacy of price. 

Before the Deputy Collector, who, exer- 
cising the powers of the Deputy Commis- 
sioner, was conducting the execution pro- 
seedings, he applied for summonses on a 
number of witnesses who, he alleged, would 
. establish the grounds upon which ha claimed 
relief. By an order, dated the 2nd August 
1918, the Deputy Collector declined. to issue 

` summonses en the applicant’s witnesses om 


the ground that he was not satisfied that 
they were necessary. : 

It is against this order that the present 
appeal has been preferred. 

The application is opposed by Mr. Das 
on behalf of the auction- purchasers and by 
Babu Sakti Kanta Bhattacharji on behalf of 
the decree-holder. - ' 

It is contended that no appeal lies under 
the provisions of section 215 of the Chota 
Nagpur. Tenancy Ast, firstly, because the 
order of the Deputy Collestor is not one 
relating to execution and, secondly, because 
it is of an interlocutory nature. Mr. Das 
strongly contends that execution ends with 
the sale and that an application to set 
aside a sale is not one relating to exe- 
cution. - 

An elaborate argument has been address- 
ed to us on the point whether an appeal 
lies but, in my opinion, it is unnecessary 
to come to a decision on it, though, as a 
matter of first impression, it would seem 
that section 215 is wide enough to make an 
appeal competent. 

Ifan appeal does not lie, we think we 
have power to interfére either under seo- 
tion 115 of the Civil Procedure Code or 
under section 107 of the Government of 
India Act-of 1915, Bnd we think we ought 
to interfere because clearly there has been 
something in the nature of a denial of the 
right of fair trial. 

The learned Deputy Collector gives no 
reason for refusing to summon the appli. 
cant’s witnesses. He merely says he is not 
satisfied that they are necessary. Now the 
applicant asserts that the witnesses are 
necessary to prove, firstly, that the sale 
notices were not served according to law and, 
sscondly, that the tenure has been sold for 
an inadequate price, We are not satisfied 
that the applisation has been made for the 
purpose of Vexation or delay and that it 
constitutes an abuse of the prosess of the 
Court. If the evidence sought to be adduced 
is irrelevant, the Court has ample power 
to exslude it butthe Court, upon the fasts 
placed before it, was, in onr opinion, not justi- 
fied in refusing to grant process. 


We accordingly set aside the Deputy 
Collestor’s order and direst that he do 
issue summonses on the witnesses named by 
the applicant and dispose of the objection 
according to law, 
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ņ The application is, therefore, allowed with 
sosla which will be assessed on the basis 
that this is an applioation for revision. 
The hearing fee is assessed at three gold 
mohurs, 

MILLER, C. J.—I agreeand merely wish to 
add that I express no opinion as to whether 
an appeal lies in this case. 

Application allowed, 





PRIVY COUNCIL, 
APPEAL FROM TLE Mavras Hrem Court. 
July 1, 1918. 

Present:—Lord Atkinson, Sir John Edge, 
and Sir Walter Phillimore, Bart. 
ADUSUMILLI SURYANARAYANA AND 
OTHERS—APPELLANTS 
VETSUS 


ACHUTA POTHANNA AND OTHERS— 


RESPONDENTS. 

Inam grant by Crown—Presumpfion as to nature of 
grant-—-Grant, whether of soil or revenue only— Madras 
Estates Land Act (I of 1908), s. 3, cl (2) (d). 

Tn the absence of the actual terms of an Inam 
grant there is no presumption that the grant was 
of the royal share of the revenueonly. A grant of 
a village by or on behalf of the Crown under British 
rule isin law to be presumed to be subject to such 
rights of occupancy, if any, as the cultivators at 
the time of the grant might have had. [p 894, col?1.] 

~ The fact that Rulers in India generally collected their 
land revenues by taking a share of the produce of 
the land is not by itself evidence that the soil of lands 
in India was not’ owned by them and could not 


be granted by them. On the contrary that fact- 


would support the assumption that the soil 
vested in the Rulers who drow their land revenues 
for their soil generally in the shape of a share 
in the produce ofthe soil, which was not fixed as 
an invariable share but depended on the will of 
the Rulers. [p. 392, col. 2; p. 393, col. 2.) 


Consolidated appeal from the judgment of 
the Madras High Court (Sadasiva Aiyar and 
` Spencer, JJ.), dated the 9th Ostober 1913 
and reported as 22Ind. Cas. 339, affirming 
the judgment and deorees of the District 
Judge, Kistna, preferred against the decrees 
of ‘the Additional Munsif, Masulipatam. 

Messrs, De Gruyther, K, O,, and Kenworthy 
Brown, for the Appellant, P 

Mr. Bhagwandin Dube, for the Respond- 
ent, 

JUDGMENT. 

Sir Joas Epge.—This is a consolidated 
appeal from three decrees, dated the 9th 
Ostober, 1913, of the High Court at 
Madras, which affirmed deorees, dated 
the 4th March 1912, of the District 


“Munsif of Masulipatam, 


Judge of Kistna, by which decrees, dated the 
18th April 1911, of the Additional District 
were set aside 
and the plaintiffs’ suits were dismissed. 
The suits in which. these appeals have 
arisen were: brought on the 10th of July 
1909 in the Court of the Distrist Munsif 


of Gudivada, and were suits of ejestment 


from agricultural lands situate witbin the 
Agraharam village of Korraguntapalem, in 
the Northern Circars of the Presidensy 
of Madras, The plaintiffs are Inamdars 
of the village, holding under an Inam grant 
of 1373 from a Reddi King of the District, 
The defendants are agricultural tenants 
who, or whose predecessors in title, at 
various times within very recent years and 
before July 1902 were respectively let into 
possession by the Inamdars under agree- 
ments for terms, which expired in each 
case before the suits of ejectment were 
brought. By these documents of tenancy 
the defendants or their predecessors-in-title 


< agreed with the Inamdars to quit possession 


of their holdings on the determination of 
the term for which the lands were let to 
them, and without olaitning any zeroyatt 
right in-the lands, 

In their written statements the defend- 
ants alleged thatthe Agraharam village is 
en estate within the meaning of section 3 
of Act I of 1:08 (the Madras Estates 
Land Act, 1905) and in the alternative, 
and if the Agraharam is not an estate 
within the meaning of the Act, then the 
defendants alleged in their written state- 
ments that they or, their predesessors in 


“the holdings had been cultivating the lands 


long before the formation of the Agraharam, 
had acquired permanent rights of occupancy 
in the lands, and had enjoyed the lands 
with such rights to the present time. 

In the written statements if was denied 
that the defendants held the lands for 
temporary terms as alleged in the plaints, 
and it was stated that if it were proved 
that agreements of tenancy had been exe- 
outed by which the lands were to be 
held for terms and were. to be quitted 
on the expiration of the terms, it 
was not admitted that such documents 
were executed willingly by the defendants 
or their predecessors or with any know- 
ledge of their provisions. If that state- 
ment meant anything, it must haye meant 


- provided that the graut 
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that the Inamdars had by fraud and the 
exercise of undue influence prooured the 
execution by the defendants or their pre- 
decessors of the agreements of tenaney 
under whish the defendants held the lands 
ossupied by them. It may be mentioned 
at once that no evidence to suggest that 
there was any foundation of truth for that 
statement has been brought to the attention 
of their Lordshipsand it may be dismissed 
from consideration as unfounded. . 

If the lands from which the Inamdars 
are seeking to eject the defendants are 
part of an estate within the meaning of sec- 
tion 3, sub-section (2) (d), of “The Madras 
Estates Land Act, 1908” (Ast I of 1902), 
as the defendants allege -they are, the 
Civil Court had no jurisdiction to enter- 
tain the suits. The Munsif, who tried the suits, 
found on the evidence that the Agraharam 


|. village in question was not an estate within 


the meaning of the Act, and finding the 
other issues in favour of the plaintiffs 


‘made a decree of ejectment and for mesne 


profits in each suit. The District Judge 
on appeal desided that the Agraharam 
village was dn estate within the meaning 
of section 3, sub-section (2) (d), of the Act, 
and dismissed the suits. The High Court 
on appeal directed that the plaint in each 
case should be returned to the plaintiff 
in order that it. might be presented to the 
Court of Revenue. It is from these decrees 
of the High Oourt that this consolidated 
appeal hae been brought. 

As the decision of this appeal mainly 
depends on the question as to whether the 
Agraharam village is or is not an estate 


within the meaning of section 3, sub section’ 


(2) (d), of the Act, it ie necessary to see 
how an estate for the purposes of the Act is 
theréby defined. Clanses (a), (b), (c) and (e) 


. of section 3, sub-section (2), do vot apply in 


this case, and need not be referred to. See- 
tion 3, so far as it is applicable here, is as 
follows : — 

3. “In tbis Act, unless there is some- 
thing repugnant in the subject or sontext:— 


oF * * * * 
(2) “Estate” means :— 
%* am $ * * * 


(d) Ary ae of whioh the land re- 
venue alone has been granted in Inam to 
a person not owning the Kudivaram thereof, 
bas been cen- 


firmed or recognised by the British 
Government, or any separated part of such 
Village.; KA 5 . 
* * * * * 

The term “Knudivaram’”’ is not defined . 
in the Act. It. isa Tamil word, ard 
literally signifies a cultivator’s share in” the 
produca of land held by him as, distin- 
guished from the landlord’s share in the 
produce of the land reosived by him as 
rent. The landlord’s share is sometimes 
designated “Melvaram.” The “Kudivaram 
interest,” an expression occurring in saction 8 
of the Act, is apparently understood by the 
High Court at Madras as meaning a right to 
ocsupy land permanently. 
- The grant of the village by the Reddi 
King to the predecessor-in-title of the- 
plaintiffs has not been produced. Tt would 
be unreasonable to. expect that .at 
this long distance of time it is still in 
existence. But that grant has been resog- 
nised aud confirmed by the British Gov- 
ernment, and the question is, "was it a 
grant of the revenue only of. the village, 
or was ita grant of the proprietary right 
in the village, that is, of the soil of the 
village P If it was a grant merely " of 
the revenus obtainable from the village, 
the village is an estate withio the mean- 
ing of-the Act. On the other hand, if 
the grant included the soil of the village, 
the village is not an estate within the 
meaning of the Act, and the decree of the 

unsif was right and should not have been 
set aside. 

It has been contended on behalf of the 
respondents that in the times when the Reddi 
Kings ruled in this district the ownership 
of the soil of land in India was not in 
the Sovereign or Ruler, atid that the right of 
the Ruler was confined to a right to receive 
as revenne a share in the produce of the 
soil from the cnitivator. Upon that assump- 
tion it was contended that the Inam grant 
of 1373 sould have been only a grant of 
the King’s share in the produce of the 
soil, that is, that the grant was a grant 
of land revenue alone and did not in- 
clude the Kudivaram. That is an asgump- 
tion which no Court is entitled to make 
and in support of which there is, so far 
as their Lordshios are aware, no -reliable 
evidense. The f.ct that Rulers in India 
generally collected their lgnd~reyenues by 


~ . Vel, XLEX] - 


taking a share of the produse of the 
land is not by itkelf evidence that the 
soil of lands was not owned by them 
and could not be granted by them ; indeed, 
“that fact -.would support the contrary 
assumption, that the soil was vested in 
the Rulers who drew their land revenues 
from the soil, generally in the shape of 
- a Bhare in the produce of- tbe soil, which~ 
was not a fixed and invariable share, but 
depended on the will of the Rulers. The 
assumption contended for on behalf -of the 
respondents was not recognised in Regu- 
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lation XXXI of 1802. The opening words - 


of that Regulation are instructive; it is 
‘there recited :— 

“Whereas the ruling power of the pro- 
vinses now subject to the Government of 
‘Fort St. George has, in conformity to the 
ancient usages of the country, reserved to 
itself and bas exercised the actual pro- 
prietary right of lands of every descrip- 
tion ; and whereas, consistently with that 
principle, all alienations ‘of land, except 
by the consent and anthority of the ruling 
power, are violations of that right; but 
.whereas considerable portions of land have 
been alienated by the unauthorised encroach- 
_ments of the present possessors, by the 
clandestine collusion of local officers, or by 
other fraudulent means; and whereas the 
Permanent Settlement’ of the Jand-tax has 
been made exclusive of alienated lands of 
every description ; it is expedient that rules 
should be enacted for the better ascertain- 
ment of the titles of persons holding, or 
claiming to hold, lands exempted from the 
payment of revenu to Government under 
grants not being badshaht or royal, and 
for fixing an assessment on such lands of 
that description as may become liable to 
pay revenue to Government; wherefore 
the following rules are enacted for that 
purpose.” . 

By that Regulation all grants for holding 
lands exempt from the payment of revenue 
made previously to the 26th February 
1768, in the Northern Circars, shall be 
deemed to be valid, “provided that snch 
lands may not have escheated to the State, or 
may not have been resumed and assessed for 
the public revenue since the period of those 
dates respectively; and provided also that 
the present incumbents or their ancestors 
did obtain and hold actual possession of 


- of the village. 


ion 
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the said lands previously 
hereinbefore specified.” 

The date thereinbefore specified, so far as 
the Northern Circars were coneerned, was the 
26th February 1763. 

By seotion 15 of Regulation XXXI of 1802 
it was enacted that a register should be 
kept in each zillah of the lands held 
exempt from the payment of revenue pre- 
viously, in the case of the Northern Cirears 
to the 26th February 1768, and that the 
registers should spesify the denomination 
of each grant or Sanad, the naraes of the 
original grantors or grantees, and the 
names of the present possessors, with other 
particulars, The earliest of such registers 
from which an extract was put in evidence 
in these suits was Mr. Oakes’ Inam 
Register. It appears from Mr. Oakes’ Inam 
Register that the whole of the Agraharam 
village of Korraguntapalem was granted by 
Sri Madana Vema Reddi to Ivaturi Naga. 
naradhyulu, and had been enjoyed by his 
successors-in-title for 429 years. That entry 
in Mr. Oakes’ Inam Register affords, in their 
Lordships’ opinion, conclusive avidence that 
the grant of the Agraharam village by 
the Reddi King was a grant not only of 
the revenue but of the soil of the village, and 
that conclusion is supported by the dum. 
balas which have been putin evidence in these 
suits, and it is also supported by the 
reliable evidence in these suits showing 
how tbe Inamdars dealt with the lands 
It is not proved, nor is there 
any evidence to suggest, that at the date 
of the grant there were any tenants in 
the village holding lands with any rights of 
occupansy by custom or otherwise. 

By Act VIII of 1565 (Madras) it was 
enacted that Inamdars and other land. 
holders should enter into written agreements 
with their tenants, the engagements of the 
landowners being termed pattak and those 
of the tenants being termed muchilika. 
The pattah should contain, amongst other 
things, “all other special terms by which 
it is intended the parties shall be bound,” 
The muchtlika should, at the option of the 
land-holders, be a counterpart of the pattah 
or a simple engagement tə hold agoord- 
ing to the terms of the pottah. By the 
muchiltkas which were executed by the 
defendants respectively ortheir predecessors- 
in-title the term for which the landg 
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~were let to them was specified; it was 
admitted that they held no zeroyati rights, 
and they agreed to quit the lands at the 
end of their term. All these muchilikas 
were made before the coming into force 
of Act I of 1908, and it has not been 
proved that when these tenancy agree- 
ments were entered into and ths defendants 

` or their predecessors-in-title were let into 
possession under them, any of the lands 
were, or had been, held by a ryot witha 
permanent right of occupancy. 

The District’ Judge, in setting aside the 
decrees of the Munsif and dismissing the 
suits, and the learned Judges of the High 
Court in the decrees which they made, 
acted upon what ‘they sonseived to be a 
presumption of law, deduced by them 
from some devisions of the High Court 
at Madras and of the High Court at Bom- 
bay, to the effect that in the case of an 
Inamdar it should be présumed, in the 
absence of the Inam grant under which 
he held, that the grant was of the royal 
share of the revenue only, and they cited 
the decisions upon which they relied as 
authorities. Some of those decisions to 
which they referred do not, upon an 
examination of them, support the opinions 
of those Judges as to the presumption 
which thdy applied in these snita, In 
their Lordships’ opinion’ there is no such 
presumption of law. Bat a grant ofa village 
by or on behalf of the Crown under the 
British rule is in law to be presumed to 
te subject to such rights of occupansy, if 
apy, as the cultivators at the time of the 
grant may have had. 

Their Lordships’ will humbly advise 
His Majesty that this consolidated appeal 
should be allowed with costs; that the 
decrees of the District Judge and of the 
High Court should be set aside with costs; 
and that the deorees of the Munsif should be 
restored and affirmed. 


Appeal allowed, 
Solicitor for the Appellants: Mr. Douglas 
Grant. 
Solicitors for the Respondents: Messrs, 


Barrow, Rodgers and Nevill, 
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SIND JUDICIAL COMMISSIONER'S 
COURT., 
Crvit MISCELLANEOWS APPL10ATION No. 135 op 


February 20, 1918. 
Present :—Mr. Pratt, J. O. 
RAHIM BASRIO—APrPLIOANT 
\ versus 
WALI MAHOMED LUTIFALI~ 
OPPONENT. 

Bombay District Municipal Act (III of 1991), ss, 11 
(0), 22 (4)—Rules framed under s. 11 (c), r. 21 (1) 
(3)—Serutiny of votes at Special General Meeting, 
mode of—Cerrupt practice—Payment of carriage 
hire to voters, whether valuable consideration. 

Clauses (1) and (3) of rule 21 of the rules made 
under section 11 (e) of the Bombay District Muni.- 
cipal Act do not provide that each and every 
membor should himself examine each vote. It 
is enough if fhe votes be scrutinized at a Speocial 
General Meeting of the Municipality by some of 
the members present, [p. 396, col. 1.] 

The payment of carriage hire for, voters isnot a 
valuable consideration within the meaning of section 
22 (4) of the Bombay District Municipal Act, 
unless the free conveyances are supplied inexchange ` 
for a promise to. vote for the candidate who 
supplies them. [p. 896, col. 2.] 


Mr. Wadhumal_ Oodharam, for the Appli- 


cant. . i 
Mr. Dipchand T. Ojha, for the Opponent, 


JUDGMENT,—This is an application 
under section. 22 of the Bombay Distriot 
Manicipal Act, IIL of 1901, impugning the 
validity of the Municipal election for the 
Muhammadan Community of Ward No. 5, 
Karachi. 4 

There are two councillors for the Muham- 
madan Community of this ward’ and 
three candidates put up for the elestion. These 
were the applicant, the opponent and Dr, 
Haji Ghulam Hussein Kassini, The appli. 
cant received 71 votes, opponent 71 votes 
and Dr. Haji 104 votes. The election 
between the first two was decided by a 
lot ir’ favour of the opponent. The applicant 
impugns the election on various grounds, most _ 
of whish are dropped and those which remain 
I take seriatim. 

The first is that the procedure adopted 
by the Municipal Corporation in sorutiniz- 
ing the votes was illegal and” has 
prejudiced the applicant. Rule 21 (3) ofthe 
rules made under section 11 (c) of tha 
District Municipal Act runs as follows:— 

. The boxes containing the voting papers 
shall be then opened and the votes serutinized 
and those votes that are admissible counted 
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by such persons as the Municipality at 
such a General Meeting appoint in this 
behalf.” 

And rule 21 (1) | requires boxes to be 
opened in the presence of the Municipality 
at a Special General Meeting convened for the 
purpose. : 

The applicant admits that a Special 
General Meeting was conyened for the 
purpose of counting and serutinizing the 
votes, but his complaint is that the work 
of sorutiny of the votes was. distributed 
among different members, so that the votes 
in each ballot box were scrutinized by two 
or three only of the members present at _ 
the’ General Meeting srd not by all the 
“members so present. I do not think there 
is any eubstance in this objection. The 
‘rule requires the votes to be scrutinized at 
the Special General Meeting, and this was 
done. It imposes a duty on the corporate 
body of the Municipality, and not on eAch 
individual member of theCorporation. There 
ig no express provision inthe rule that each 
and every member should himself examine 
each vote, aa ; é 

The 2nd objection was that one Moosa ` 
Haji Zakrio, voter No. 120 in the polling 
lists, was the same man who voted as Moosa 
Aba, No. 193° in the list, This second 
No. 193 used to ba Aba Haji: Zakrio, the 
father of No. 120. The father died and 
his name was deleted “from the list and 
the name of the son was entered under the 
same number as his representative. This was. 
a mistake, for, the son was not entitled to a 
second vote under proviso 4 to rule 4. But 
this error in the list is an irregularity . 
which is cured by section 22 (5) of the 
Act. And it does not invalidate the 
election, for there is no evidence that the 
mistake was corruptly caused, 

The 3rd ground 'is that an attempt was 
made to personate the vote of one Mahomed 
Imambux who had already recorded his 
vote. It is alleged that the personator 
was corruptly abetted by an agent of the 
opponent. The alleged personator has not 
been called as a, witness and there is no 
evidence, as to who he really was. The 
incident, if at all, was so trivial that the 
polling officer has no reeollection of it, 
The only witness called on the point not 
only cannot say who the alleged personator 
was but cannot say who it was that supported 
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the claim of this alleged personator, 
this incident nót proved. 

The 4th objection ig on the general 
ground that the opponent hired carriages 
for-the conveyance of his voters to the 
This is admitted, but it ig 
claimed that this ast does not amount to 
a corrupt practice under section 22 of the 
Act. I think this is so. The only part 
of section 22 which the applicant’s Pleader 
can point to is section 22, sub-section 4 
(1), whioh enacts that it is a corrupt 
practise to offeror give a valuable con- 
sideration to a voter with a view to in: 
fluence his vote. But I think the phrase 
valuable consideration imports an agreement, 
The psyment of carriage hire is rot valuable 
consideration unless the free conveyances 
were supplied in exchange for a promise 
to vote for the oandidate who supplied 
them. The definition of consideration under 
section 2 of the Contract Act implies that 
the aot of the premisee constituting the 
consideration must have been done at the 
desire or request of the promisor. It is 
not suggested | that there was any such 
request or that there was any agreement 
whereby yoters gave their votes in exchange 
for the conveyance. I think, therefore 
that the hiring of the carriages for the 
voters in. the present case amounts merely 
to gratification and not to consideration, 
Under the English Statutes the payment 
of hire for voters’ carriages is an illegal 
practice, but that is not the law in 
India, 

I, therefore, dismiss this application, I 
am asked to make a special order as to 
costs between Pleader and client but I do not 
think the case oalls for such an order for 
the votes between the applicant and the 
Opponent were equal and ssa matter of fact 
one bad vote was recorded. 

I accordingly make the usual order dis. 
missing this application with coats, 

: Application dismissed, 
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BOMBAY HIGH COURT. 
ORr'GINAL Civin Jurispiction APPEAL - 
No. 4 or 1918, 
September 3, 1918. 


Present:—Sir Basil Soott, Kr., Chief Justice, 


and, Mr, Justice Macleod. ’ 
Tur GREAT INDIAN PENINSULA 
RAILWAY—Dsrenpants—A PPELLANTS 
versus 
RAMCHANDRA JAGANNATH— 
: PLAINTIFE—RESPONDENT, 

Railways Act (IX of 1890), s. 75, applicability of— 
“Value” and “loss”, meanings of —Account-books con- 
signed for carriage, loss of —Damages, measure of. 

Plaintiff delivered a parcel containing account- 
books ‘to the defondant\ Railway Company for 
carriage from Bombay to Nagpur. At Nagpur the 
parcel was by mistake delivered to the Superintend- 
ent of Jail who destroyed it. Plaintiff sued the 
defendant Company for ‘damages caused to him by 
reason of the loss of the account-books: 

Held, Per Scott, C. J.—(1) that the intrinsic value 
ofthe accoant-books being less than Rs. 100 the 
defendant Company were not protected from liability 
under section 75 of the Railways Act; [p. 398, ool. 1.] 


(2) that although section 76 of the Railways Act 
‘ did not directly protect the defendant Company, 
the loss for which the Company were liable must 
be estimated by the same measure of damages as 
employed in the section, so that the plaintiff was 
not entitled to recover more than the intrinsic value 
of the account-books. [p. 398, col. 2.] N 


Held, Por Macleod, J.—That the mere fact that 


the plaintiff was claiming more than Rs. 1C0 for the 
loss of an undeclared excepted article , precluded 
him from asserting that its value was under 
Bs. 100, 80 that the defendant Company was pro- 
tected by section 75 of the Railways Aot. [p. 409, 
col. 1.3 É 

The” object of section 75 of the Railways Act is 
to protect a Railway Ccmpany from liability for 
the loss, destruction-or deterioration of parcels 
entrusted to~them for carriage containing articles of 
special value exceeding in value Bs. 100 unless they 
have notice of the contents, so that (a) they can 
demand a percentage on the value declared by: 
way of compensation for increased risk, (b) they 
can take extra precautions for the safe carriage of 
such parcels. The whole object of the section would 
be defeated if the consignor could claim conse- 
quential damages for the loss of an excepted article 
without insuring it, on the ground that its market 
value was under Rs. 100. [p. 409, col. 1.] 

When 2 consignor makes a claim against a carrier 
for ‘the loss of excepted goods and the conse- 
quences of the loss, he is claiming the value of 
the goods to him and if his claim is over Rs. 100, 
he cannot be allowed to say that the Joss and the 
consequences of the loss to anyone else would not 
be worth Bs. 100 and that, therefore, he was not 
bound to declare the valno of the goods and insure 
them under section 76 of the Railways Act. [p. 40], 

ol. 1. 
j a "5 is an absolute bar to an action against 
a Railway Company for any amount exceeding 
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‘sonsigned from Khandva. 


“negligence of the defendants, 
"6 of his plaint he says the account-books 
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Rs. 100 for the loss and the consequences of the 
loss of excepted goods entrusted to them for 
carriage unless a declaration has-been-tiade under 
tke section, [p. 401, col. 2.] ae 


Appeal against the decision of Mr. Juatica 
Kajiji, reported as 44 Ind. Cas. 401. ` 
` Mr. Campbell (with him Mr. Strangman), for ` 
the Appellants. ~ = 

Mr, Setalvad (with him ‘the Hon'ble Mr. 
Jinnah), for the Respondent, 

_ JUDGMENT. 

Scorr, C. J—On the 16th September 1914, 
the plaintiff delivered to the defendants, and 
the defendants assepted, at the Viotoria 
Terminus Station a parcel containing twenty- 
four ascount-books consigned to the plaintiff’s 
firm at Nagpur for carriage from Victoria Ter- 
minus Station to Nagpur. Ths paroel arrived 
at Nagpur on the 1°th September. On the 
19th it was misdelivered to a Chaprasi from 
the Nagpur Jail, who bad acme for another 
parcel which was of the same weight and 
bore a similar number npon it. - The parcel, 
for which the Jail Chaprasi had oome, had 
been despatched from Khandva, also on 
the 16th of September, in order that the 
papers contained in it might be destroyed 
in the Nagpur Jail. The plaintiff's books, 
after being delivered to. the Jail Chaprasi, 
were taken to the Jail Superintendent and 
were then destroyed by mistake owing’ to 
his thinking that: they were the papers 
The plaintiff 
account-books have 
reason Of the 
In paragraph 


the 
bim by 


submits that 
been lost to 


contained inthe parcel contained the record 
of all the dealings and transactions of the 
plaintiff’s firm with their various customers 
in respect of the agency business at Nagpur 
and were the only source from which the 
plaintiff could ascertain the debtors and 
creditors of his firm. The plaintiff says that 
be willbe put to a heavy loss, which the 
plaintiff estimates at a sum of Rs, 25,060, 
by reason of the loss and destruction 
of the said books and submits that 
he -js entitled to recover’ the said 
sum of Rs. 25,000 from the defendants 
as damages suffered by him by reason of 
the defendants’ wrongful action. In & letter 
of claim, dated the 80th October 1916, tha 
plaintifi’s Pleader states that the loss is 
roughly e:timated at Rs. 21,000 together 
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with interest due thereon at 12 per cent. 
“per month from the due dates. 

The suit came on for trial before Mr. 
Justice Kajiji by consent upon the preliminary 
issne’whether the defendants are protested _ 
from liability to the plaintiff under section 

75 of the Indian Railways Act of 1890. That 
section provides that:—- 

(1)- “When any artioles mentioned in 
the Second Schedule are contained in any 
parcel or package delivered to a railway 
administration for, carriage by railway, and 
the value of such articles ‘in the parcel or 
package exceeds one hundred rupees, the 
railway administration shall not be respon- 
sible for the loss, destruction or deteriora- 
tion of the parcel or package unless the 
person sending or delivering the parcel or 
package to- the’ administration caused its 
value and contents to be déclared or declared 
them at the time of the delivery of the 
parcel or package for carriage by railway, 
and, if so required by the administration, 


paid or engaged to pay a percentage on the © 


value so deolared by way of compensation 
for increased risk,” 

The Second Schedule referred to in the 
section under item (7): ‘mentions maps, writ- 
ings and title- deeds. 

It is contended for the Company that upon 
the plaint it must be taken that the account- 
books were writings of a value exceeding 
a hundred rupees which was not declared to 
the railway. administration at the time of 
the delivery of the parcel for carriage, and 
that consequently the defeftdants are not 
responsible for the loss or destruction of the 
parcel, Tho learned Judge has held upon 
the issue that the defendants are not pro- 
tected from liability to the plaintiff under 
section 75 of the Act. He held that the 
value of articles within the Second Schedule 
means intrinsic value, and not the value 
which for some special reason peculiar to 
the sender he attaches to the articles. The 
learned Judge also held that the destraction 
of thé books by the Jail Superintendent 
by reason of which they could not be 
recovered was nota loss within the meaning 
of the section. I am of opinion that the 
learned Judge i is right in his interpretation 
of the word “value” and wrong in his inter- 
pretation of the word “loss.” 

The evidence in the case is that although 
the ‘ plaintiff is suing for Rs, 25,009 which 


he estimates as his damage in consequence 
of the loss of books, the value of the 
books whether as sheets of paper bound 
together or as books with, writing in them 
does not amount toa hundred rupeer. It 
is apparent from the last item in the Sesond 
Schedule that the section is intended to 
apply to articles of spesial value declared by 
the Legislature in the Schedule or whish may 
ba added to the Schedule by notification 
of the Governor-General in Counsil in the 
Gazette of India. They ‘must, therefore, be 
articles free from any pretium affectionis on 
the part of. the owner, articles, that is to 
say, which could be valued by any suficient- 
ly. trained -expert quite apart from the 
feelings of the owner. The conclusion to 
be derived from the Second Schedule 
is further reinforced by the side note to 
the section in the official publication of tha 
Act. The section is there described as a 
further provision with respeat to the liability 
of a railway administration as 8 carrier of 
attioles of special value. It is to be observed also 
that sub-section (2) of tke section provides 
that: the compensation recoverable in respect 
of the loss of an article deolared under 
the section shall not exceed the value so 
declared, and that the burden of proving 
- the value so declared to have been the true 
value shall lie on the person claiming the 
compensation. It does not appear to me 
that the expression “true value” would be 
appropriate to the value put upon thé 
article by the owner alone, and not by 
any one else, on -acsount of sentiment or 
some special use to which he proposed to put 
the article. 

With regard to the segond point as to 
the meaning of the word “loss”, it appears 
to me that it is sufficiently disposed of by 
a passage in the judgment of Lord Justise 
Lindley in Millen v, Brasch (li. He says:— 

“Let us consider the question apart from 
authority, and let us take firstthe case of 
goods permanently lest. The damage to 
the owner of goods lost is their value, and 
possibly in some cases further special damage 
for their non-delivery in proper time. The 
damage to the owner of goods . never de- 
-livered is precisely the same as if they 
had baen lost. The Carriers’ Act protects 
the carrier from liability for loss, and it 


(1) (1888) 10 Q. B. D. 142 at p. 146; 62 L, J, Q. B. 
127; 47 L. 7. 835; 3l W. R. 190. 47 J. P, 180. 
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would simply render the Act nugatory to 
hold him liable for detention; which is itself 
the result of the loss for which he is not 
“liable...Ié is to be observed that the 
Carriers’ Act protests the carrier from 
‘Hability for the loss of or injury to’ un- 
declared goods; the Act does not simply 
relieve him from paying -the value of 
- undeclared goods which he loses; he is reliev- 
` ed from liability for their loss, and it would 
be to fritter away the Adctand fo depart 
from sound principles of construstion to hold 
that ‘loss* in the Act only ‘means ‘value’ 
as distinguished from ‘loss’ and its con- 
sequences...The result comes to this; if 
goods which’ ought to be declared and 
are not declared ara lost, whether tempo- 
rarily or permanently, the carrier is 
protected from liability for their loss and 
its=consequerces.” 


It was made a ground of complaint 
in the memorandum of appeal that the 


learned Judge had disallowed a question - 


put to the plaintiff in cross.examination, 
namely, what amount the plaintiff | would 
have expected to receive from the defend- 
ant Company had the plaintiff made a 
declaration as to the value of the articles 
at the time they were handed to the 
defendant Company for carriage, or, in 
the alternative, the question wheat would 
the plaintif value the books at as ivrit- 
ings when consigned, We allowed the 
- questions to be put to the plaintiff during 
the argument of the appeal and tle plaint- 
ifs answer was that their value was 
Rs 60 or 70 and they had less value 
after the accounts had been written in 
them than they had when purchased. I 
am, therefore, of opinion that the learned 
Judge was right in holding that section 75 
did not protest the defendants from 
liability to the plaintiff, since upon the 
evidence, the books were not of the value 
of a hundred rupees. i 


It ig contended on behalf of the plaint- 
iff that the case must now be’ tried 
upon the question of what loss or damage 
the plaintiff has suffered in consequence 
of the misdelivery ofthe books, It appears 
to me to be quite clear both from the 
passage in the judgment in Millen v. Brasch 
(1), which I have just -feferred ‘to, and 
from Oroich v. London and North Western 


g 


, although 


Rutlway Oo. (2) and Riley_v. Horne (9); 
that the damages recoverable against the 
Railway Company is the value of the 
property lost and nothing more, and that 
section 75 does not’ directly 
protest the Railway Company since . the 
goods are not.of the value of a hundred 
rupees, ig would bə entirely inconsistent 
with the Act to hold that though, if the 
goods had been of a value exceeding: a ` 
hundred rupees, the true value would be 
the limit of “the defendants’ liability, yet, 
.since the goods are of a value less than 
a hundred rupees, the plaintiff may sue 
for any remote and consequential damage 
which he may allege he has suffered from 
the loss. In.my opinion the loss for 
which the Railway Company are liable 
must be estimated by the same measure 
of damage both in cases under. section 
75 and ‘in cases to whioh sestion 75 is 
not applicable. It is, therefore, useless 
to send back the case for evidence and 
a finding as to the consequential damages 
the plaintif may hava suffered; to allow 
any such consequential damaga beyond 
the value of-the goods would ba to render 
the Indian. Railways Ast  odntradictory 
and inoperative in regard to goods of small 
value, - 

‘Moreover I am of opinion that the plaint 
in respect of the olaim-for Rs. 25,000 is 
demurrable, for that sum is calculated 
not upon any loss, which has actually 
been suffered , but in reference to a 
heavy loss which the plaintiff says he 
will be put to in the future, The most 
that the pldintiff could claim’. successfully 
from the Railway Company, having regard 
to his evidence, is Rs. 70, and that is 
a sum for which he has not sued and 
could: not sue in the High Court: see 
clause 12 of the Letters Patent, 

The appeal is allowéd and the snit is 
dismissed with costs, : 

Maotnop, J.—On the 16th -September 
1916 the plaintiff delivered to the defend- 
ant Railway Company at the Victoria 
Terminus Station, Bombay, a parcel cons 
taining twenty-four account-books consigned 
to the plaintifi’s firm at Nagpur. After. 


(2) (1849) 2 Car. & Kir. 789, 
(3) (1828) 5 Bing. 217 at p. 222; 2 Moo. & P. 331; 7 
L, J. O. P. (6, X.) 8%; 180 E. R. 1044; 80 R. R: 376, 
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the parcel had’ arrived at Nagpur it was 
delivered, on the 19th September, by 2 
mistake of the defendants’ parsel clerk to 
the Superintendent of the Central dail, 
Nagpur. The mistake was discovered 
when the plaintiff's agent came to ask for 
delivery. Inquiries were made of the Jail 
Superintendent and it was ascertained that 
the books had been destroyed. On the 
30th _ Ostober the  plaintiff’s Pleader 
wrote to the defendants that his client 
estimated the total: loss owing to the loss 
of the agcount-books at Rs. 25,000, as it 
had become impossible for him to claim 
his dues from his various customers 
either out of ‘Court or by instituting 
suits. -The defendants, on the ‘ 18th 
Desember 1916, repudiated the claim on 
the -ground that the parcel came under 
the head of “writing”, an excepted article 
under section 75 of the Indian Railways 
Act, and the contents had not been 
declared and insured, After a further 
demand was made on the 23rd January 
. 1917, defendants | wrote deslining to 
entertain the plaintiff’s claim, The plaintiff, 
on the 7th September, filed’ this suit 
stating that” owing to the loss and 
destruction of the -books he would bs put 
to a heavy loss which he estimated at 
Rs. 25,000 and claiming that sum or 
such other sum as might seem just to 
the Court as damages. 

The defendants in their written statement 
pleaded that they were protected by seoticn 
75 of the Indian Railways Act. 


On the 20th December 1917, a snare 
order was made that the suit should be 
placed on thé Board for athe trial of the 
preliminary issue, vz, “whether the 
defendants are protested from liability to 
the plaintiff under sestion 75 of the 
Indian Railways Ast of 1390?” ‘The trial 
of this issue -came on for hearing , before 

ajijt, J., who decided that the value of 
| the books did not exceed Rs, 100 and 
that, therefore, the preliminary issue must 
be, found in the negative. The learned 
Judge further desided that even if the 
value of the books was over Rs.-100, 
the loss ossurred after delivery to the wrong 
person so that section: 75 offered no pro- 
testion to the defendants, 


Against this decisien the defendants 


have appealed. Section 75 of Indian 
gi ads Ast, 1890, runs as follows: —~ 


7 (1) When any articles mentioned 
in the Sesond Schedule are contained in 


“any parcel or package delivered to a 


railway administration for carriage by 
railway, and the value of such artiales 
in the parcel or package exceeds 
hundred rupees, the railway administration 
shall not. be responsible for the loss, 


one' 


destruction or deterioration of the parcel . 


or package unless the person sending or 
delivering the parcel or package to the 
administration caused its value and contents 
to be declared or declared them at the time 
of the delivery of the parcel or package 
for carriage by railway, and, if so required 
by the administration, paid or engaged 
to pay a percentage on the value so 
declared by way of compensation for 
increased risk, 


“(2) When any parcel or package of 
which the value has been declared under 
sub-seation (1) has been lost or destroyed 
or has deteriorated, the compensation 
recoverable in respe3t of such loss, destruc- 
tion or deterioration shall not exceed 
the value so declared, and the burden of 
proving the value so ‘declared to have been 
the true value shall, notwithstanding any- 
thing in the declaration, lie on the person 
claiming the compensation. I 


“(3) A railway administration may make 
it a condition of carrying a parcel declared 
to contain any article mentioned in the 
Second. Schedule that a railway servant 
authorized in this behalf has been satisfied 
by examination or otherwise that the 
parcel actually contains the article declared 
to be therein.” 


It is admitted ~ that the account: booka 
come within the meaning of ‘writings’ 
which ‘are mentioned in the Second Sohe- 
dule. I am of opinion that the loss of 
the books’ was caused by the negligent 
act of the defendants’ servant in deliver. 
ing-them to the wrong person, and was 
not cansed after such delivery, Loss in- 
oludes temporary loss, and it does not 
matter that by an unfortunate accident 
after the loss by misdelivery the books 
were destroyed in the jail: sea Millen v, 
Brasoh (1) and Smachkman yv, General Steam 


~ 
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Navigation >Co.. (4). There seems to have 
been some misapprehension in the mind 
of the learned Judge when he said that 
on the true construction of section 75 loss 
for which a Railway Company is protected 
from liability must ba loss to the Company. 
The preamble to the Dertien Act no doubi 
refera to the losses to carriers resalting 
“from their having to pay moneys as com- 
"pensation for goods lost in the course of 
_ Sarriage, but what they are liable for is 
~ the loss by them of the goods. The pro- 
tection afforded by section 75 lasts as long 
-as the Railway Company are liable as 
carriers, and their liability in this oase 
would continue after the goods had arrived 
at their destination. for such reasonable 
time as would be required for the consignee 
to come to take delivery. It cannot bə 
‘contended that the time had expired on 
the 19th “eptember. Then are the defendants 
protested by section 75 of the Indian Rail- 
ways Act P 
In my opinion the mere fact that the 
‘plaintiff is claiming more than R3. 100 
for the- loss of an undeclared excepted 
article precludes anything but an affirma- 
tive answer, or, in other words, bars him 


‘from asserting that its -value is under 
Rs, 100, and the question what 
was the- value „of the gooda does not 
arise. i 


The object of this section is to protect 
a Railway Oompany from liability for the 
loss, destruction or ‘deterioration of parsels 
entrusted to them for carriage containing 
articles of special value exceeding in value 
Rs. 100 unless they have noties of the con- 
tents, so that (a) they candemanda persentage 
on the value declared by way of compensation 
for increased risk, (b) they oan take extra 
precautions for the safe carriage of such 

arcels, The whole object of the sestion 
would be defeated if the sonsignor conld 
claim consequential damages for the loss 
' of an excepted article without insuring it, on 
the ground that its market value was under 
Rs. 100. : 

3 The fallacy of this argument lies in 
thinking that loss and damages resulting 
from the loss can be distinguished, so 
that although the loss may be within the 


" (4) (1908) | 13 Com. Cas, 196; 93 L. T, 396; 11 


a 


Asp. M.O. 1 


section the damages resulting from the loss 
are without it. 

The question of value in the first instance 
can only arise when.s claim is made against 
a Railway Company for a sum, helow 
the limit and the Oompany pleads that the 
value of the article exceeds the limit, as in 
sStoessiger v. South-Hastern Railway . 0o., 
(5), where it was held that an embryo 
bill of ‘exchange without the name of „the 
drawer was of no valne until filled tp by- 
the drawer and in Blankensee v. Lonkon 
and North-Eastern Railway Co, (6), where 
the Company pleaded suzsessfully that -the 
value of oertain jewellery consignsd was the 
price obtained by the consignor and not the 
price he paid. Coleridge, O. J., said: ‘ “Value? 
means the value to the consignor of the 
goods”; and Manisty, J., said: “Suppose the 
Act of Parliament had never passed,... 
and the parcel had been lost, can any 
one doubt but that the plaintiffs in an 
action.,.could bave recovered the amount 
which the article was -worth to them ?” 
These dicta are important as showing that 
t n ` . 6; 

value” need not-necessarily mean market 
value”. No doubt in many cases the value 
of an article to the owner is the “market 
valne”, but it would be easy to enumerate 
articles within the Second Sshednule such as 
plans and manuscripts which may have a 
special value to the owner beyond the market 
valae, and it seems obvious to me that 
if he-wishes to recover this value he must 
declare and insure the goods. If, however, 
a loss oseurs the liability of the Company 
is limited ky sestion.75 -(2) to the true 
value. And whethér the “true value” is the 

“market value” or some special value which 
the sonsignor can prove, the goods were 
worth to him, is a question which I do , 
not think has yet been desided. The 
most instructive case of all those cited to 
us is Millen v. Brasch (1). The plaintifi’s 
agent delivered to the defendant a trunk | 
to be sent by rail to Liverpool and there 
shipped by steamer to Italy. By mistake the . 
defendants shipped it to America. The trunk 
contained, amongst other things, silk dresses 
and a sealskin jacket, excepted articles . 
within the Carriers’ Ast and of a value over 


(5) (1854) 3 El. & BL 64% 28 L. J. Q. B. 293; 
20. L. R. 1595; 18 Jur. 665; 2 W, R. 376; 118 E. R 
1248; 23 L. T. (0. 8.1 65; 97 R. R. 644, 

(6) (1881) 45 L. T, 761 at pp. 762, 763, 
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£10. The plaintiff claimed £210 for the 
loss of -the trunk and injary to its contents. 
Thereafter, the defendants recovered back 
the trunk and delivered it to the plaintiff. 
They admitted there had been miscarriage,’ 
loss of time and injury to the contents. 
In the lower Court it was held that the 
goods were lost though the loss was only 
temporary, that the defendants’ were liable’ 
for the injury to articles under the value 
of £10 but not for the injury to articles 
over the value of £10. Still for the de. 
tention, of those articles £5 were awarded 
as damages. On appeal the Court differ- 
entiated the case of Hearn v. London and 
_ South Western Railway Co. (7), where the 
Company had been held liable for de- 
tention’ as there the goods had not been 
lost It was held that as the goods were 
found to haye been lost it was impossible 
to hold the carriers liable for detention 
caused by loss. The Act protested carriers 
from liability for the loss- or injury to un- 
“ declared goods:and did not simply relieve 
them from paying the value of undeclared 
goods whish -they lost. They were relieved 
from liability for their loss and it would 
be to fritter away the Act and to depart 
from śound principles of construction to 
hold that Joss in the Act only meant 
valne as distinguished from loss and its con. 
sequences, . 
| _ No doubt in that case the value of the 
goods was admittedly over £10 buat the. re- 
marks above. quoted appear to be an autho- 
rity. for the proposition ’ that a sonsignor 
cannot say “The loss of the articles, is one 
thing and the consequences of the loss are 
another, so that F cah sue for the conse- x 
quential damage without i insuring the goods ” 
It must follow that when a sonsignor 
“makes a‘ claim against -a carrier for the 
loss of excepted goods end the consequences 
of the loss, he is claiming thé value of the 
goods to him.and if his claim is over 
“ Rs, 100, he cannot be allowed to say that 
the loss and the consequences of the loss to 
anyone else would not be worth Rs, 100 and 
that, therefore, he was not bound to declare 
and insure them. 

That this argument is wabebet PE of a 
very simple proof. 


(7) (1855)"10 Ex. 733,30. L. B.597; 24 L. J, ds. 
80; 1 Jur. (x. s.) 236; LO} R R. 833,156 E. B.63),° 


26 


The plaintiff says “value” means ‘cost 
price”. Supposing this parcel had contained 
Sassount-books which had cost Rs, 110 and 
the plaintiff had not declared them under 
the Act, it is obvious that the Company 
would have’ baen protested from liability 
for their loss and the consequences of their 


loss. If the plaintiff had declared them 
he could not have recovered more than 
Rs. 110. <5 


Supposing, again, the plaintiff had said 
to the defendants when the books were 
consigned, “these books are of the value 
of Rs. 60 or Rs. 70 but if they are lost I may 
suffer damages to the extent of Rs. 25,000 
and if you loss them I shall claim that 
amount from yon”. / [s it conceivable that 
the defendants would not have been entitled 
to refuse to carry them and be responsible 
for their loss unless a percentage were 
paid to cover the increased risk? If the 
plaintiff's contention were correct the com- 
pany would have been bound to carry the 
books at, the ordinary rates, It would be 
a reductio ad absurdum to hold that the 
Railway Company might bə liable to an 
unlimited extent for the loys of an except- 
ed article under the value of Rs. 100, 
while their liability for the loss of such au 
article over thef value of Rs, 100 was limited 
to the declared value. 

In my opinion, section 75 is an absolute 
bar to an action against a Railway Com- 


. pany for any ambuné exceeding Rs. 100 for 


the loss and the gonsequenses of the loss 
of excepted goods entrusted to them for 
carriage unless a declaration has heen made 
under the section. Otherwise the risk 
attached to the oarriega of undeclared 
excepted goods would become intolerable. 

“I agree with the learned Chief Justice, 
though on somewhat different grounds, that 
the appeal should be allowed and the suit 
dismissed with costs. 


Appeal allowed, 
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OUDH JUDICIAL COMMISSLONER’S 
COURT. 


Miscettaygous CIVIL APPEAL No. 58 or 1918. 


Detember 3, 1918. 

Present: —Mr. Stuart, J. O. 
JWALA BAKHSH SINGH AND OTHERS — 
Derenpants— APPELLANTS 
versus 
NEWAZISH ALI AND oraers—Pcaintires— 
RESPONDENTS. 

Bengal Lani Redemption and Foreclosure Regulation 
(XV of 1806), s. 8— Mortgage by way of con- 
ditional sale-—-Foreclosure proceedings, validity of— 
Burden of proof—Présumption—Evidence Act (I of 
{R72}, s. 114, ill. e). 

Where it is alleged that a mortgage by way of 
conditional sale has been foreclosed in accordance 
with the provisions of Regulation XVII of 1806, 
it is absolutely essential that clear proof should be 
given to establish that every step laid down in the 
Regulation has, as a matter of fact, been carried ont. 
It is not, however, necessary that direct proof must 
be given of every detail in section 8 of the Regula- 
tion; if there is culminating proof that establishes 
that as a matter of fact the mortgage has been 
foreclosed. [p 40%, cols. 1 & 2.] 

The Court is also entitled to use those presump- 
tions which the law allows and one of those pre- 
sumptions is that judicial and official acts have 
been regularly performed [p. 408, col. \.] 

The action of a Depnty Commis:ioner under 
Begulation XVII of 1808, is purely ministerial. His 
acts, therefore, are official acts and the presumption 
as to the reguiarity of official acts contained in 
section 114, illustration (ej, of the Evidence Act 
applies to them, (/p. 403, cols. 1 & 2.] 

Appeal from the decree of the Subordi- 
nate Judge, Bahraich, dated the 14th Septem- 
berl1918, reversing that of the Munsif, Kaisar- 
ganj, dated the 6th May 1918. 

Babu Surendro Nath Roy, for the Appel- 
lants. : oer 
Messrs. A. P. Sen and Mohammad Wasim, 
for the Respondents, 

JUDGMENT.—The only point to be 
desided in this appeal is whether the 
appellants are mortgagees or owners of a 
plot of 22 bighas 4 biswas and 187 bis- 
wansis which is in dispute, Both parties 
agreed that the predecessor-in-interest of 
the plaintiffs-respondents transferred this 
plot to the” predecessor in-interest of the 
defendants-appellants by a deed of condi- 
tional sale dated the 4th December 1871 
for Rs, 600. The name of the mortgagor 
was Ali Bakhsh and the name áf the 
mortgagee was Partab Singh. It is further 
agreed that under the terms of this deed 
of conditional sale possession of the plot was 
not to pass to the mortgagee until the rights 
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under the deed were foreclosed. The 
appellants contend that the rights were 
foreclosed by proceedings under the pro- 
visions of sestion 8, Bengal Land Redemp- 
tion and Foreclosure Régulation, Regule- 


jon XVIL of §1806, which took place in 


the year 1877. The respondents contend 
that those proceedings referred to another 
deed and that the procsedings themselves 
were insufficient and invalid. It is admitted 
that there were certain proceedings in that 
year. ` 

I shall first take the point as to whether . 
these proceedings refer to another ‘deed. 
Exhibit A3 is a copy of the application 
made by Partab Singh for foreclosure under 
the provisions of section 8, That appliga- 
tion is in order, except that it does not 
refer to any previous demand having been 
made from the borrower or his representa- 
tiyə. Jt refers to a deed of conditional 
gale of 4th December 1871 transferring 
22 bighas 4 biswas and IS} biswansis 
executed by Ali Bukhsh in favour of Partab 
Singh. Bat it states the amount due on 
the deed is Bs. 500 The lower Appellate 
Court considered that these proceedings 
sould not possibly refer to the deed in suit 
because the amount of consideration due 
was stated to be Rs. 500. I do not son- 
sider that this is a finding of fact. It 
appears to be a finding of mixed fact and 
law. I do not agres with it. It seems 
to be inconceivable that Ali Bakhsh could 
have executed on 4th December 1871 two 
deeds ‘of conditional sale each transferring 
a separate area of 22 bighas 4 biswas and 
18: biswansis, one for Rs. 500 and the 
other for Rs, 600, and it appears to me 
to be a much more probable explanation 
that there is either a clerical error in 
the copy, or that there was a clerical error in 
the original application. And there oan be 
to my mind no doubt as to the fact that 
this application refers to the deed of 
conditional sale now: in suit. We thus 
have it that Partab Singh applied by a 
written petition to the Deputy Commis- 
sioner of the district in whioh the land in 
question is situated for foreclosure on the 
deed of conditional sale in’ question. He 
certainly did not, as far asthe petition 
goes, make any mention of a previous 
demand for payment. There is also no 
evidence that a copy of this. application 
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was served upon Ali Bakhsh. There js 
. no evidence that a parwana was issued 
under the seal and official signature of 
the Deputy Commissioner to the effeot 
that, if Ali Bakhsh did not redeem the 
property mortgaged in the manner pro 
vided for by section 7 of the same Regu- 
lation within one year from the date of the 
notification, the conditional sale would be- 
come conslusive. Bat there is in Exhibit 
A3 a copy of an order of the Deputy 
Commissicner to the effest that such a 
notification had been served upon Ali 
Bakhsh, ~ 


In view of the decisions of their Lordships 
of the Privy Council in Alexander John Forbes 
v. Ameerconissa Begum (1) and Norender 
Narain Singh v. Dwarka Lal Mundur (2) it is 
necessary to look very carefully at what 
happened in the year 1877 in the Deputy 
Commissioner's Court in Bahraich in this 
connection. Their Lordships have laid down 
in the first mentioned rsling that the action 
of a Zila Judge (for whom a Deputy Com- 
missioner is substitatad in Oadh under tha 
provisions of Act XVIIL of 1876) under 
the Regulation is purely ministerial, and in 


the latter ruling they have laid down that , 
it is absolutely essential that clear proof’ 


should be given to establish that every step 
laid down in the Regulation has, as a 
matter of faot, been carried ont. It cannot 
be suggested that direst evidence has been 
given in this case to establish that every 
step has been carried out. From the 
necessity of the case parol evidence could 
not be given. The present suit was, not 
brought till 41 years after those proseed- 
ings, and it would ordinarily be impossible 
to obtain, evidence of witnesses as to what 
actually happened at the time. When their 
Lordships laid down that, clear proof should 
be given, I do not understand them to 
suggest that the Courts should not be 
permitted fo use those presumptions which 
the law allows. One presumption is that 
*.judicial and official acts have been regularly 
performed, “A ministerial act is an ofisial 


act and it isa good presumption until re- 


(1) 10 M.I. A. 840; 5 W. R. P. 0.47; 1 Sath, P. O. 
J. 621; 2 Sar. P! O, J. 153; 19 E. R. 1092, 
4 (2) 80.837; L O. L. B,383 5 E A. 13; 3 Suth. P. 
0. J. 480; 3 Sar, P. O. J, 77l; 2 Ind. Juv, 117; 1 Ind, 
Deo, (N. 8.) 839, ; 
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butted thatthe Depaty Commissioner would 
not have stated that the notice was issued 
on Ali Bakhsh if as a matter of fact if 
had not been so issued. The view which 
I am taking was taken by another Judge 
of this Court in Sheopal Singh v. Musammat 
Parbati (3). Taorther I do not understand 
the degision of their Lordships to lay down 
that direct proof must be given of every 
detail in section 8 if there is culminating 
proof that establishes that as a matter of 
fact the mortgage has been -foreclosed, and 
such culminating proof exists, in my opinion, 
in the present case. It is proved that in 
the year 1£80 Partab Singh obtained pos- 
session of the plot in svit as vendee, Ali 
Bakbsh being recorded as vendor. How 
could he have obtained this possession under 
the deed of conditional sale if there had 
been no foreslosure? The learned Counsel 
for the respondents has not been able to 
answer that question, beyond suggesting that 
the lower Appellate Court found that pos- 
session was. obtained in 1873, I do not 
consider that the lower Appellate Court 
arrived at any such finding, The trial 
Court bad found that possession was obtained 
over the plot in 1889, One witness Musahib 
Ali, P. W. No. 1, had stated that Partab 
Singh had cut down trees in the plot in 
1873. The trial Court had remarked that 
the plaintiffs’ own witness admitted that 
so far as 1873 Partab Singh had been 
exercising acts incompatible with his rights 
as @ mortgagee over the plot in question, 
but it referred to this point simply as 
showing that the plaintiffs had been unable 
to meet the defendants’ case with regard 
to acts of ownership incompatible with the 
rights of a mortgages. The lower Appellata 
Court did use the expression in its P 
ment— Moreover the evidence of 

No. 1 who is believed by the lower A 
goes to show that the mortgagee got posses. 
sion before the due date.” But the lower 
Appellate Courf nowhere stated that it 
found that Partab Singh had got possession 
in 1873, and. a very short reference to 
Musahib Ali’s evidence will show that it 
would be impossible to base anything with 
regard to dates upon his recollection. He 
says that he is 60 years old, that the 
trees. were cut 45 years ago, and that he 


(3) 40, & A, LER.E473, - 
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was 15 or 20 when Ali Bakhsh died. The 
Patwari Balak Ram says that Ali Bakhsh 
died about 1898. The question of possession 
over the plot is settled slearly by the khewat 
entry, It took place in 1880. I thus arrive 
at a finding which is a permissible finding, 
for there is no insurmountable finding of 
fast against it, that Partab Singh obtained 
possession over this plot in 1880. The 
fact that he obtained possession over the 
plot in 1880 as vendee, Ali Bakhsh being 
recorded as vendor, establishes that the 
deed of conditional sale became final in 
or slightly before 1£€80 and goes to 
show that the proceedings under section 
8 of Regulation XVII of 1806 were good 
and final proseedinga and were accepted as 
such between the parties. Every step in 
those proseedings has not been proved 
separately, but the final result, that is to 
say, the inception of“ possession by Partab 
Singh as vendee, is suficient to establish 
every step that has gone before. 

In these circumatances I can only find 
that the appellants are proprietors of the 
plot in question and that the suit of 
theo- plaintiffs respondents ` should ave 
been dismissed. Finding as I do that the 
suit of the plaiutiffs-respondents should 
have been dismissed, I restore the order 
of dismiseal passed by the learned Munsif 
and det aside the order of remand of 
tle learned Subordinate Judge, The appeal 
succeeds accordingly, The respondents 
will pay their own costs and those of the 
appellants in all Courts. ` 
aay Appeal allowed. 
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MADRAS HIGH COURT. 
Second OivuL APeBAL No, 1831 oF 1917. 
September -27, 1918. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 
Syed MAMSHAH THAIKA raroven 
Iyad” SULTAN MOIDEEN SAHIB 
INAMDAR — PLAINTIFF—ÅPPELLANT . 
VETEUS 
The. SEORETARY cr STATE ror 
« INDIA in COUNCIL THROUGH tis 
COLLECTOR or TINNIVELLY— 


DegenSant— RESPONDENT, 
Madras Land Encroachment Act (III Mad. of 1905) 


ss. 6,7, 14—Notice claiming penal assessment—Sub- 
sequent eviction notice- Declaration and injunction 
against Government, suit for—Cause of action-- 
Limitation, starting point of, 

A suit under section 14 of the Madras Land 
Encroachment Act for an injunction restraining 
Government froin interfering with plaintiff’s posses- 
sion and enjoyment of land from which itis sought ` 
to evict him can be instituted within six months of the 
notice of eviction. [p. 406, col, 1.] 

Per Sadasiva Aiyar, J. A suit for a substantive 
declaratory relief in respect of proceedings under 
the Madras Land Encroachment Act must be brought 
within six months from the time when the plaintiff's 
title is first definitely and finally denied to his know- 
ledge, and the actual levy of penal assessment from 
himis such an unequivocal denial of title on the part 
of Government. [p. 405, col. 1.} 

Per Spencer, J —A hotice of eviotion under the 
Madras Land Bncroachment Act may properly be 
regarded as a fresh and greater invasion of the 
owner's right than a levy of penal assessment so 
as fo give him a fresh cause of action for a declara- 
tion of his title. ‘The prayer for declaration is 
incidental tothe prayer for an injunction, as the 
plaintif’s right to obtain an injunction could not be 
determined without first coming to 8 conclusion on 
the question of title. [p. 405 col. 2; p. 406, col. 1.) 


Second appeal against the decree of the 
Court of the Subordinate Judge, Tinnevelly, 
in Appeal Suit No. 129 of 1916 (Appeal 
Sait, No. 519 of 1916 on the fle of 
the District Court, Tinnevelly), preferred 
against the decree of the Court of the District 
Maunsif, Tinnevelly, in Original Suit No, 401 
of 1915. 

FAOTS appear from the judgment. 
` Mr. A. Sundaram (with him Mr. S. Partha. 
sarathy Atyar), for the Appellant.—The suit 
is not barred under section 14 of Madras 
Act IIT of 1905. Cause of action for 
plaintiff’s suit dates from the notice of 
eviction and the suit is within 6 months 
of this date. That isthe point of time 
when plaintiff's right has been invaded by 
Government. The’ substantial prayer in the 
suit is for injunction and the plaintiff need 
not ask for that relief until he is actually 
threatened with dispossession. Declaration 
is only an incidental relief asked for, 


The Government-Pleader (Mr. V. Rame- 
sam), for the Respondent.—The suit is for 
declaration and injunction, The cause of 
action arose when plaintiffs title was 
first denied and penal assessment was 
levied from him. Asthe suit was filed 
more than 6 months after sush levy, it is 
clearly barred under section 14 of Act III 
1905. The starting point of limitation .can 
only be the invasion of the plaintifi’s right, 
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JUDGMENT, 

Sapasiva AlYAR, J.—So far as the relief 
for declaration of the plaintiff’s (appellant’s) 
title is- concerned, his right to sue for such 
relief accrued once for all when his title 
was first definitely and finally denied to 
his knowledge (see Thirumala Rao v. Kadekar 
Durgi Shettetht (1)], and the actual levy 
of penal assessment from him is clearly such 


an unequivocal denial of title on the part of © 


Government. 

The notice of eviction under section 6 
of Act III of -1905 also involves a denial 
of title, but it would not give a fresh 
starting point of limitation for declaratory 
relief and limitation runs from the date 
of the first denial of title itself and gon- 
tinues to run. Hence the slaim for the 
declaratory relief is barred in this case, as 
penal assessment waslevied more than six 
months before suit, I, however, find that 
the declaration is not prayed for in the 
-plaint as a substgntial relief, the injunction 


relief claimed being alone valued at ten - 


rupees and QOourt-fees of twelve annas paid 
thereon, 

As regards the suit then, treated as a 
suit for an injunction to restrain the defend- 
ant (Secretary of State for India) from 
interfering with the possession and enjoy- 
ment of the plaint land by the defendant, 
the levy of penal assessment does not give 
a cause ofaction for such relief and the 
plaintiff is, therefore, not bound to sue for 
that relief within the 6 months limited by 
section 14 of Act III of 1905 and is not 
even entitled to sue at all. for that relief, 
as levy of penal asSessment does not 
necessarily involve an immediate- prospect 
or threat of ejestment proceedings. Notice 
of evistion was given to the plaintiff in 
this case within.6 months before the suit 
and that notice it was that gave to the 
plaintiff the cause of action to sue for the 
injunction relief, which in the above view 
is, therefore, olearly not barred. The decrees 
of the lower Courts are set aside and the 
_ suit remanded to the frst Court for fresh 
decision after atrial of the issues arising 
inthe case other than the issues Nos* 1 
and 2. 

Costs hitherto will be provided for in the 
fresh decision. ~ 


To Ind. Cas, 883; (1914). M. W. N, 197; 1 L. W. 
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Court-fue stamp on the second appeal 
momo, will be refunded to appellant, 

Spencers, J.—The Act (III of 1905) gives 
to persons “deeming themselyes aggrieved by 
any proceedings’ under the Aci a right to 
apply to the Civil Courts for redress upon 
two causes of action, viz, . (1) imposition 
of any penalty or prohibitory assessment; 
(2) evistion or forfeiture. 

In Bhaskarudu v. Subbarayudu (2) it 
was observed: “If the plaintiff did not feel 
himself aggrieved by the notice or levy 
of the peual assessment, he was not bound 
to bring 9 enit for a declaration. He 
might wait till any further step taken by 
Government gives him a right of suit. ” 
This: was not‘ overruled bythe Full Bench 
in Secretary of State v. Illikhat Assam (3), 
which only confirmed the view taken in 
Narayani Pillai v. Secretary of State (4) 
that a preliminary notice under section 7 
doss not give rise to a cause of action. 
In Secretary of State.v. Ramanujam Chetty (5) 
to which I wasa party, we observed that 
the plaintiffs might have waited till they 
were actually evicted and the anicuts 
demolished when they would have got atill 
another cause of action. 

Adopting the language used in Ouddapara 
Anantarazu Qaru v, Ouddapparazu Narayana 
razu (6), Tam inclined to think that the 
owner’s title is affected by aw eviction in 
an altogether different and greater degree 
than it is by a charges of prohibitory 
assessment, and the eviction may properly 
be regarded as a fresh and greater invasion 
of the plaintifi’s right, so as to give him 
a fresh cause of action for a suit for a 
declaration of his title. 

Moreover in this case one of the remedies 
prayed-for inthe plaint was that an in- 
junstion be issued restraining the defendant 
feom interfering with the possession and 
enjoyment of the plaint land in any manner 
whatsoever. 

Au occasion for asking for this remedy 
did not arise when the plaintiff was: merely 


(2) 21 Ind. Cas. 840; 33 M. 674; 26 M. L. J. 60; 14 
M.L. T 572; ( 914) M. W. N. 53. 

(3) 32 Ind. Cas 755; 39 M. 727; 3 L. W. 228; 30 M. 
L. J. 255; 19 M. L. T. 157; (1919) L M. W. N. 467. 

(4) 15 Ind. Cas 257; 23 M. L. J. 162; (1912) M. 
W. N. 703; 12 M. L. T. 165. 7 

(5) 49 Ind. Gas 384; (1919) M. W. N. 21. 

(6) 13 Ind. Cas. 96; 36 M. 333; 22 M. L. J. 103; 10 
M. L. T. 504; (1911) ZN, W.N. 631, 
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asked to pay prohibitory assessment, but 
only when he received notice under section 
6 of the Act that proceedings were about 
to commence to evict him. The prayer 
for a declaration of title was a remedy 
incidental to the granting of the prayer 
for an injunction, asthe plaintiff’s right to 
obtain an injunction sould not be determin- 
ed without first coming to a sonélusion on 
the question of title. 

As a notice under section 6 of the Aot 
is alleged in the plaint to have been served 
on the plaintiff on the 26th March 1915 
and hig suit was instituted on the 23rd 
September 1915 within six months of the 
commencement of the eviction proceedings, 
I hold that the suit is not barred if 
the date of the notice ie sorrestly stated. 


The appeal must be allowed and the suit - 


remanded for desision by the District 
Munsif of Tinnevelly on the issues other 
than those dealing with the question 
of limitation. I agree with the order as 
to costs. 

M. C. P. 

Appeal allowed : 
Suit remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Fizst Civin Appian No, 47 or 1915. 
, June 28, 1918. 
Fresent:—Pandit Kanbaiya Lal, J. O., and 
Mr. Daniels, A, J. ©. 
Thakurain GAJRAJ KUAR—PLAINIFE— 
APPELLANT 
versus 
| Rant INDRAPAL KUAR AND OTHERS 
— DEFENDANTS— RESPONDENTS, 
Mortgage—Transfers subsequent to mortgage—Trans- 
ferees, position of —Satisfaction of mortgage by mortgagor 
— Contribution, whether can be claimed from transferees 
—Decree obtained by mortgagee against mortgagor and 
transferee, effect of— Covenant to pay contribution, 
proof of—Lessee, position of—Grant of property for 
maintenance— Writing, whether necessary, 
Where a mortgagor makes transfers subsequent 
to the mortgage, such as can co-exist with the mort- 
. page, e. g., a lease, the presumption is that the sub- 
sequent transferees are not burdened with a liability 
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to discharge the original mortgage in whole or in part, 
unless there is a covenant between the mortgagor 
and the subsequent transferees imposing such a 
liability upon the latter: so that if the mortgagor 
satisfies the original mortgage, he cannot claim con- 
tribution from the subsequent transferees in respect 
of the money paid by him towards the satisfaction. 
If the mortgagor claims contribution he must prove 
a covenant to that effect. Ifthe original mortgagee 
obtains a decree against the mortgagor and the sub- 
sequent transferees and the decree is satisfied by the 
mortgagor alone, the decree by itself does not entitle 
the mortgagor to claim contribution from the sub- 
sequent transferees, unless the mortgagor proves the 
covenant making the subsequent transferees liable 
for the contribution. [p. 409, cols, 1 & 2.] 

Nihal Singh v. Collector of Bulandshahr, 33 Ind, Cas 
166: 14 A. L. J. 276; 38 A. 237, Siva Panda v. Jujusti 
Panda, 25 M. 699; 12 M.L. J. 13 and Venkata Simhadri 
Jagapatiraju v. Sri Lakshmi Nrusimha Roopa, 31 Ind. 
Cas. 255; 39 M. 795; 29 M. L. J. 639; 2 L. W. 1046; 
18 M. L. T. 464, distinguished. 

Per Kanhaiya Lal, J.C. (Daniels, A. J: O., dubitante). 
—A grant of immoveable property by way of 
guzara, not being a grant of the corpus but only of 
the right to enjoy the usufruct, need _not necessarily 
be in writing. i 412, col. 1) “a 

Appeal from the decree of the Subordinate 
Judge, Partabgarb, dated the 6th May 1915, 

The Hon’ble Pandit Moti Lal Nehru, Mr; 
A. P. Sen, Babu Ram Chandra and Pandit 
Jagmohan Nath Chak, for the Appellant.  - 

Dr. H. S. Gcur aud Babu Basudeo Lal, 
for Respondents Nos, 1 avd 3. 

The Hon'ble Pandit Gokaran Nath Misra 
for Responderts Nos. 1 and 2. 

Babus Baldeo Prasad and Mahendra Deva 


Varma, for Respondents Nos. 4 and 5. 


JUDGMENT. 

KANHAISYA Tat, J. C.—This appeal arises 
out of a suit for contribution brought by the 
plaintiff appellant in respect of the money 
paid by the mortgagor and after his death 
by the Court of Wards, which was in 
charge of the estate of the plaintiff, in 
satisfaction of a mortgage, executed by 
Dewan Ranbijai Bahadur Singhin favour 
of the Allahabad Bank, Limited, on -the 
9th September 1892 and another mort- 
gage executed by him in favour of tke 
said Bank on the llth May 1895. 

The circumstances, which have given 
rise to the claim for contribution, may be 
briefly stated. Ranjit Singh was the owner 
of the estate known as Patti Saifabad in 


the Partabgarh district, and his name 
was entered at No. 255 in List I and 
No. 88 in List IIi appended to Act I 


of 1869, He left a son, Dewan Ranbijai 
Bahadur Singh, and a widow, -Musamnat 
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Sarup Kuar. Musammat Sarup Kuar was 
in possession of the villages Himmatpur 
and Gauhani, forming part of. the estate, 
in lieu cf guzara for her life; Dewan 
Ranbijai Bahadur Singh succeeded to the 
estate as falugdar. 
1877 Ranbijai Bahadur Singh executed a 
deed of gift in favour of his wife, Rani 
Chandres Kuar, in respect of 31 villages, 
forming part ofthe estate, but no effect 
was, it appears, given to the deed and 
in- a subsequent litigation it was found 
to have been fictitious. 


On the 9th September 1892 Ranbijai 


Bahadur Singh mortgaged 152 villages 
out of the estate with the Allahabad 
- Bank, Limited, for 83 lacs of rupees. On 


the 7th May 1895 he executed a perpetual 
- lease of eight villages, including six villages 
which were previously mortgaged with 
the ‘Allahabad Bank, Limited, in favour of 
Rani Chandres Kuar, giving her herit- 
able and perpetual rights thereunder. In 
the lease it was stated that the lessee 


had willingly surrendered her rights in the. 


23 villages comprised in the previous 
deed of gift, and that the lessor had 


granted the lease in perpetuity in con- 


*., sideration of natural love and affection 
and her rights as a wife, gnbject to the 
payment by her of the Government 


revenue and cesses and a malikana of 2 
per cent, per annum -on the revenue. 
The lease further mentioned that Thakurain 
Sarup Kuar had before -her death got 
the villages Himmatpur and Gauhani, 
not -comprised in the lease, given to the 
aforesaid Rani, that the villages were 
shown in the papers as her under-pro- 
prietary tenure and that the lessor ad- 
mitted that she had  under-proprietary 
rights’ therein, This lease was registered 
on .the ICth June 1895, b 

On the llth May 1895, prior to the 


registration of the above lease, Dewan 
Ranbijai Bahadur Singh made a second 
mortgage in favour of the ‘Allahabad 


Bank, Limited, for Rs. 80,000, comprising 
the whole of the: 152 villages, previously 
mortgaged, and 22 other villages, forming 
part of the estate. This mortgage was 
executed to pay Rs. 17,832 due to Lala 
Ganesh Prasad on account of a prior mort- 
gage of the 24th December 1888 and 
Rs. 62, 548 due to the Allahabad Bank, Limit- 
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«ed, on account of interest payable onthe 
mortgage of the 9th September 1892, the 
balance of Rs. 120 having been probably 
taken for, the expenses of execution and 
the like. Both these mortgages, held by | 
the“ Allahabad Bank, Limited, were simple. 

On the 2nd March 1898 the Allahabad 
Bank, Limited, sued the mortgagor and 
his. son, Rajindra Bahadur Singh, for the 
recovery of the money due on the two 
mortgages aforesaid. Rani Chandres Kuar 


was also impleaded as a lessee of a por- 
tion of the mortgaged property. Three 
other persons, who held leases from a 


date anterior to the two mortgages, ware 
also made parties. Rani Chandres Kuar 
pleaded that she was in possession of 
certain villages under the. gift of the 25th 
May 1877, She did not set up any righta 
‘under the lease, but on the other hand 
repudiated it, saying that she had no 
knowledge of it and had never accepted it. 
She was supported by Dewan Ranbijai 
Bahadur Singh, who said that he had 
executed a lease, whish the Rani had not 
ease was 
that the deed of gift relied .on by Rani 
Chandres Kuar was fictitious and collusive, 
and that whatever rights the Rani had 
under the lease of the 7th May 1895 
were not protected from the remedies to 
which the mortgagee was entitled under 
his mortgages (Exhibits 7 and 8). An 
appeal filed by Rani Chanders Kuar in 
this Court was unsuccessful (Exhibit 9). 

She applied for leave to appeal to His 
Majesty in Council. Meanwhile Dewan 
Ranbijai Bahadur Singh died and was 
succeeded by his sole surviving son, Rajindra 
Fahadur Singh. The latter died soon 
after without leaving any issue and was 
succeeded by his widow, Thakurain Gajraj 
Kuar, the. present plaintiff-appellant, in 
whose favour a bequest, it is said, had 
been made by him. On the’ 6th February 
1902 the- Court of Wards took charge 
of the management of the estate of 
Thakurain Gajraj Kuar. On the llth 
September 1902 Rani Chandres Kuar and the 
Allahabad Bank, Limited, entered into an 
agreement by which the former withdrew 
her application for leave to appeal to 
His Majesty in Council and the latter 
undertook snot to proceed against the six 
villages gomprised in the lease and the 
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two villages Himmatpur and Gauhani, in 
respect of which the lease stated that the 
lady had ‘under-proprietary rights from 
before, until the sale of the other villages 


‘mortgaged proved insufficient to satisfy 
the decree (Exhibits 11 and -A4). 
On the 29th December’ 1953 the Court 


of Wards sold such interest as Thakurain 
` Gajraj Muar possessed in the villages com- 
prised or referred to in the lease, inglud- 
ing the villages Himmatpur and Ganhani, 
and other villages not comprised in the 
mortgages aforesaid, to Rani’ Chandres 
Kaar in lien of Rs, 25,000 free from all 
liability for previous encumbrances. The 
decretal money due to the Allahabad Bank, 
Limited, had not till then been satisfied, 
but the Court of Wards apparently treated 
the liability to pay that money as pri- 
marily theirs and that of the latter as 
merely contingent -by reason of the agree- 
ment which the Allahabad Bank, Limited, 
had made with her. Between 1904 and 
1907 the Court of Wards executed certain 
promissory notes in favour of the Allah- 
abad Bank,= Limited, undertaking to pay 
.the amount due to them on their decree 
within a certain period (Exhibits 386,- 387 
and 888). The Bank accepted tho pro- 
missory notes in full satisfaction of their 
decrees and on the 24th June 1907 got 
the decree recorded as satisfied (Exhibits A7, 
“AS and AQ), Oa the 5th April 1909 
Rani Chandres Kuar died bequeathing her 
property to her two daughters, Rani 
Indrapal Kuar and Babuain Surajpal Kuar, 
who are defendants Nos, l and 2, On 
the 27th September 1911 the Court of 
Wards paid the entire money due on 
the promissory notes. The plaintiff seeks 
contribution from the property leased by 
the mortgagor to Rani Chandres Kuar, 
including in the account the payments which 
-the mortgagor had “made himself in his 
lifetime. Soars 
The main defence was that the plaintiff 
had no right to claim contribution from 
a lessee, that the sale deed executed by 
the Court of Wards indemnified the véndee 
against all encumbrances, that the payments 
made by the mortgagor and his heir in 
satisfaction of a liability which waa 
theirs did not entitle them to sue the 
lessee for contribution, and that the claim 
was barred by, limitation, It was farther 
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pleaded that the mortgagor admitted that 
the lessee was not to be 


pur and Gauhani ‘ware held by Rani 
Chandres Kuar from before the date of 
the mortgage, and that the suit for con- 
tribution was not maintainable. The learned 
Subordinate Judge dismissed the claim on 
grounds which shall presently be discussed. 

The first question for consideration is 
whether at the time of the lease the lessor 
intended that the lease-hold rights were 
to be liable for the money due on the 
mortgages in question. The plaintiff: does 
hot allege that there was a contract at 
the time of the lease that the'lessea would 
be liable to pay or contribate to the pay- 
ment of the mortgage money. The defend- 
ants also do not set up any special 
covenant by which the lessor may_ have 
undertaken to‘ discharge the entire liability. 
All that they assert is that the lessor 
had acknowledged that the lessee shall not 
be liable for the mortgage money. The 
lease makes no reference to the mortgage 
and in the absence of any covenant by 
the lessor with the lessee throwing the 
burden of paying the whole or any part 


‘of the mortgage money on the latter, the 


reasonable presumption would be that he 
was leasing only subh rights as were 
left with him and that as between him 
and the lessee no liability was to be 
imposed on the lessee except for the rent 
reserved. The object of the lessor, more- 


ka 


liable- for the . 
. mortgage money, that the villages Himmat- 


over, was to provide his wife with guzara ` 


or maintenance, and it is reasonable in 
the circumstances to presume that he did 
not intend to charge 
liability to pay the mortgage money. One 
the lease 
and the other, though subsequent, was 
effected in lieu of prior mortgage-debts, 
The lessee could not have opposed the 
claim of the mortgagee to bring the lease- 
hold villages to eale; but as between the 
lessor and the lessee no obligation was cast 
on the lessee by the lease to pay the prior 
encumbrances. 

The decree obtained by the Allahabad 
Bank, Limited, settled the rights of the 
mortgagee as against the lessee and the 
other transferees of ihe mortgaged pro- 
perty, but did not in any way affect any 
equities between the mortgagor on the 


thé lessee with a- 
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-ne hand and the lessee or her heirs or 
transferees on the other. A decree may 
very often be prima facie evidense of a 
common liability between co obligors or 
co-debtors against whom it is passed, but 
where, as in the case of a mortgage, the mort- 
gagors and their subsequent transferees are 
impleaded as defendants to give them a 
right to redeem, it is no evidence of the 
rights of the co-defendants ¢nter se. In 
fact contribution is sometimes olaimable 
against persons not even made parties to 
a decree, for as Dr. Ghose observes the 
law would not suffer the creditor to select 
his own victim, and from caprice or 
favouritism to turn a “common barden” 
into “a gross personal oppression” (Ghose’s 


Law of Mortgage, 4th Edition, Volume I, 


page 369). 

The learned Counsel for the plaintiff- 
appellant relies on the decision in Nihal 
Singh v. Collector of Bulandshahr (1), but 
that was a case of a common personal 
obligation arising out of a liability to 
pay a joint debt, The decisions in Siva 

Panda v. Jujusti Panda (2) and- Venkata 
Simhadri Jagapatiraju y. Shri Lakshmi 
Nrusimha Roopa (8) are similarly in- 


applicable, because the common obligation ` 


with which they dealt arose out of the 
liability for the payment of arrears of 
révenue, which could have been recovered 
jointly or severally from all or any of 
the oo-sharers. Where a mortgagor has 
made several transfers subsequent to the 
mortgage, the presumption under section 
48 of the Transfer of Property Act is 
that each successive right shall operate 


on what was left with the transferee at, 


the time of the transfer, unless such 
rights cannot all co exist or be exercised 
to. their full extent together. A lease 
and a simple mortgage are not necessarily 
‘ ingonsistent and can co exist unless the 
lease has the effect of impairing the 
rights of the, mortgagee or hampering his 
remedy. Such was not the sase here, 
The profits of the entire mortgaged pro, 
perty, as alleged by the plaintif, amount, 
ed to Rs. 61,140 and those of the lease, 


(1) 88 Ind. Cas. 165; 14 A, L. J. 276; 38 A, 237. 

(2) 25 M. 599 12 M, L. J. £3. 

(3) 81 Ind. Oas. 255; 89 M. 795; 29 M. L. J. 639; 2 
L, W. 1046; 18 M, L, T, 464, 
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“A lessee has only a right 


| other words, a mortgagor cannot 
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hold rights only Rs. 8,035, and the seonrity 
of the mortgagee was not in any way 
materially impaired by the lease. The 
title of the mortgagee was paramount 
in the sense that he could bring the 
leasehold villages to sale; but he sould 
no more avoid a lease than a subse- 
quent mortgage, if his security was suth- 
cient. Neither the lease nor the deoree 
obtained by the Allababad Bank, Limited, 
can, therefore, by. itself justify a olaim 
for contribntion. 

It is further contended that the lease 
in. the present instance conferred under- 
proprietary rights on the lessee ‘and that 
tha carving out of such an estate would 
have the effect of unduly increasing the 
burden on the remaining property, if no 
contribution is permitted. The liability 
to pay a debt due on a simple mortgage 
is primarily on the mortgagor, and if the 
mortgagor or his heir pays tbat debt, 
he cannot claim contribution in respect 
of that payment from his own mortgagee or 
lessee. In redeeming a mortgage, the 
mortgagor dischargea his own liability, and 
relieves the mortgaged -property of the 
burden which he himself created, If, 
after the said mortgage, subsequent mort- 
gages or leases are granted by him in 
respect of his remaining rights in tha 
property, a discharge of the former does 
except indirectly operate to reliave 
the latter, for what he discharges is his 
own burden, the rights forming the subject 
of the subsequent mortgages or leases being 
not identical with those forming the subject 
of the firat. A man who makes a simple 
mortgage has a right to hold possession 
of the mortgaged property or to deliver - 
possession thereof to any person he likes, 
of enjoyment 
in the same way as a subsequent mort. 
gagee with possession and in the absence 
of a-special covenant to the contrary, 8 
mortgagor, paying his own prior mort- 
gage, cannot claim contribution either 
from the one or from the other. In 
detract 
from his own grant or lighten -his 
own burden by seeking to claim contri- 
bution from those on whom-no burden 
was cast by contract. Section 55, clause 
(g), of the Transfer of Property Act 


recognises that where property is mot sold 
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subject to encumbrances, the seller is bound 
to discharge all encumbrances on the pro- 
perty then existing. On the same principle 
section 56 of the Act deslares that where 
two properties are subjest to a common 
charge, and one of the properties is sold, the 
buyer is, as against the seller, in the absence 
of a contract to the contrary, entitled to hava 
the charge satisfied . out of the other 
‘property, so far as such property will extend. 
Section 65, clause (e), similarly lays down 
that where the mortgage is a second or subse- 
quent encumbrance on the property, the 
mortgagor shall be deemed to contract with 
the mortgagee that the mortgagor shall 
pay the interest from time to time accruing 
due on each prior encumbrance as and 
when it becomes due, and will at the proper 
time discharge the prinsipal money due 
on such prior encumbrances. The rights 
of a lessee are by no means dissimilar. 
Under section 108, clause (g), if a lessor 
neglests to make any payments which he 
is bound to make and which if not made 
by him are recoverable from the lessee or 
against the property, the lessee .may, in 
the absence of a sontract or local usage 
to the contrary, make such payment himself 
and deduct it with interest from. the rent 
or recover it from the lessor. The burden 
in eaōh case lies on the transferor to 
etablish that there was a contract with 
the vendee, subsequent mortgagee or lesses 
that the latter shall either pay the prior 
mortgage money or contribute towards its 
payment; and if he doss not prove sush 
a contract, no right of reimbursement or 
contribution oan be claimed by him. There 
is no allegation or proof in this case that 
the lease was granted subject to the son- 
dition that 
towards the payment of the mortgage debt, 
existing on the date of the lease, and if the 
mortgagor pays such a debt, he cannot seek 
to recover the same or any portion thereof 
from the lessee. 

The position of an heir of a mortgagor 
is in no .way better. He is, as the learned 
Counsel for the defendant-respondent has 
put it, merely an alter ew ego or a substituted 
parsonality and his rights as against such 
a lessee are not superior to those of the 
person from whom he derives his title. 
The considerations which govern the rights 
of the oo-heirs inter se do not govern the 
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rights between the heir or heirs of a 
person on the one hand and a lessee from 
him on the other in respect of any pay- 
ments made by the former, for which the 
lessor- was liable. In Harbert’s case (4) it 
was pointed out thatif a man be seized of 
three acres of land, and acknowledges a 
recognizance ora statne ete., and enfeofts 
A of one acre, B of another, and the 
third descends to his heir;-in that case, 
if execution be sued only against the heir, 
he would not be entitled to contribution, 
for “he acmes to ‘the land without con. 
sideration and the heir sits in the seat of his 
ancestor,” | 

“The conclusions,” „888 Christian, L. J., 
in Ker v, Ker (5), “which I gather from 
Harbert’s case (4) are the following: First, 
that the original prinsiple of the common 
law was equality, that is to say, contribu. ` 
tion in the ratio of value, wholly irrespea- 
tive of priority of dates of purchase; second, 
that the case of the debtor himsslf and 
his heir. at-law, in respect of retained lands, 
was an exception to that principle by reason 
solely of his personal liability, and that to 
such exception it mattered not whether the 
purchasers were such with consideration or 
without it; third, that when the common 
incumbrance was not a debt of the grantor, 
but a paramount charge, in respect of which 
he was under no personal liability, the 
reason of the exception ceased, the general 
rule prevailed, and the grantor stood on 
an equal level with his alienees.” In 
Rendall v. Darby (6), where a person 
bankers certain dock. 
warrants and a polisy of assurance for the 
payment of hia debt and then assigned 
the same to his wife and after his death 
those debts were paid by his executors, 
it was held that his wife was not liable 
to contribute. “How can it be said,” says 
Warrington, J., “that the assignee under 
this deed, whether it be voluntary or not, 
is liable to contribute to the debt of the’ 
assignor? The assignor owed a sum of money , 
eharged on certain property. What equity 
would he have had in his lifetime to call 
upon an assignee from him to pay any part 
of that debt? I-can see none, unless he 


(4) (1584) 76 E. R. sgl Oo, Rep. 119. 
(5) (1869) Ir, R, 4 Eq. 
16) (1907) 2 Ch. 455; te L 1. Ch, 689, 
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- assigned the property subject to the debt. If, 


then, the assignor would have’ had no such 
equity, I fail to see what greater right 
his executors can have to call upon the 


- assignee to contribute P” 


There is no difference in this respect 
between a voluntary conveyance and a con- 
veyance for valuable consideration, so long 
as the conveyance is not made burdened with 
a liability for payment (Fisher on Mort- 
gage, 6th Edition, page 690, Ghose on 
Mortgage, 4th Edition, page 374). 

The learned Counsel for the plaintiff- 
appellant contends that the right to contri- 
bute arises whenever there is a breaking 
up of a mortgagor’s rights by transfer or 
inheritance, but a distinction arises where 
the rights so broken up are vested in the 
mortgagor or his heir and other persons 
jointly and where they are vested in the 
heirs of the mortgagor or in third persons 
altogether. The ‘equities arising where 
there are several lessees, transferees or co- 
heirs, claiming contribution from each 
other, do not arise between a mortgagor 
and his lessee or between the heir of a 
mortgagor and such a lessee, for these do not 
stand on the same footing, As against the 
mortgagee the disruption of the rights of the 
mortgagor into superior proprietary and under- 


. proprietary rights, such as was effected by: 


the lease, was ofno consequence, because 
the mortgagee could enforce his right so 
long as the mortgage money due to him 
was not paid. But as between, the mort» 
gagor and the lessee the disruption cannot 
place a greater burden on the lessee than 
what the lease imposes, 

It is contended that by virtue of the 
decree obtained by the Allahabad Bank, 
Limited, on foot of.the mortgages in ques- 
tion the leasehold interests were also held 
liable to sale in satisfaction. of the said 
mortgages ; but that liability could only 
have been enforced by the decree-holder 
or .mortgagee;and he had by a subsequent 
contract made it contingent by agreeing 
not to procsed against the villages com- 
prised in the lease, until his decree re- 
mained unsatisfied from the sale of the 
other properties mortgaged. The effect of 
that agreement was to modity gua the 
decree-hoider the liability imposed by the 
desres.on the leasehold property and even 
such contingent liability as remained was 
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discharged when the Allahabad Bank, 
Limited, surrendered its security and took 
promissory notas in satisfaction of the mort- 
gage-decres from the Court of Wards, 
representing the interest of the mortgagor. 
The decree was recorded as satisfied on 
the application of the -decree-holder when 
the said promissory notes’ were executed, 
and in the sale-deed which the Court of 
Wards subsequently executed in respect of 
the leasehold villages in favour of the lessee 
an express .warranty was given that no 
encumbrances shall be claimed _on the pro- 
perty. The sale-deed purported to sonvey 
such rights as the transferor had in the 
property ; and though those rights were in 
some of the villages only superior proprie- 
tary, they were not so deseribed and the 
vyendee was merely treated as having been 
a guzaradar, holding heritable and trans. 
ferable rights, There was no intention 
then to charge the vendee with any res- 
ponsibility for the prior mortgages, and 
the indemnity given was sufficient and com- 
plete to exclude aclaim like the present. 
Section 62 of the Transfer of Property 
Ast doesnot help the plaintiff, because 
that section determines the manner in 
which the liability is to be apportioned in 
the absence cf a sontract to the contrary 
and is controlled by the other provisions 
of the law, whioh deal with the circum- 
stances in which the liability can be imposed. 
Some of these have already been referred to. 
As regards the two villages Himmd¢tpur 
«and Gauhani, which were included in the 
mortgages made by Ranbijai Bahadur 
Singh in favour of the Allahabad Bank, 
Limited, bat which were not transferred by 
lease to Rani Chandres Kuar, there is 
evidence to show that Musammat Sarup 
Kuar held only guzara rights in the said 
villages. On her death some time in 1890 
the said villages remained in the posses- 
sion of Rani Ohandres Kuar probably with 
the assent or acquiescence of Ranbijiai 
Bahadur Singh. In 1892 Rani Chandres 
Kuar got mutation of names effected in 
. her favour in respect of the village 
Gauhani on the strength of her possession 
(Bxhibits A20 and A21). In regard to the 
former village a statement was made by 
the agent of Ranbijai*Bahadar Singh that 
it was given in lieu of guzara to Rani 
Chandres Kuar. In regard to the latter 
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an application was filed by Ranbijai 
Bahadur Singh that the name of Rani 
Chandres Kuar should be entered as an 
under-proprietor. The grants in each oase 
were stated to be grants by way of guzara 
made on the death of Thakurain Sarup 
Kunar ; and such rights as Rani Chandres 
Kuar acquired by virtue of those grants 
were not affected by subsequent mortgages 
made by .Ranbijai Bahadur Singh in favour 
of the Allahabad Bank, Limited. There is 
no provision of law requiring thata grant 
of land or village by way of guzara must 
necessarily be in writing. Such grants 
not being grants of the corpus but-only of 
the right to enjoy the usufrust, they could 
be made without writing within the meaning 
of section 9 of the Transfer of Property 
Act unless in terms they amount to a lease 
or gift. 

It is pointed out on bebalf of the plaint- 
iff-appellant that the application of 
Ranbijai Bahadur Singh in regard to the 
village Himmatpeur for the entry of the 
name of Rani Chaudres Kuar as an under- 
proprietor was made after the first mort- 
gage, but a grant of under proprietary 
rights in property exceeding Rs. 100 in 
value cannot be made otherwise. than in 
writing duly registered. Rani Chandres 
Kuar can, therefore, be relegated only to 
the position of a guzaradar in respect of 
both these villages ; and with that position, 
as existing on the date of the mortgages 
in question, the learned Counsel for the 
Rani is quite content. The sale effected 
onthe 29th December 1903 by the Court 
of Wards in favour of the Rani, so far as 
those two villages were concerned, was a 
sale of the proprietary rights, which the 
ward had in them; and the indemnity, 
given by the sale-deed, against liability for 
the prior encumbrances, therefore, covered 
the mortgages now in question. 

As regards the village Mahdaha, which 
is stated to have been endowed by the 
Rani, the trustee can easily be added, if 


no question of limitation arises. The suit 
was filed within twelve years from the 
dates of the promissory notes, but more 


than twelve years have now elapsed from 
the dates of two of them. 

It is not necessary to go into the other 
points raised at the hearing on behalf of 
the dcfendant-respondent. 
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The appeal fails and is dismissed with 
costs, 

Dantes, A.J. O.—I feel some doubt on 
the question whether a grant of immoveable 
property by way of guzara oan: ba made 
without a registered instrument, bat with 
this reservation I concur in the judgment 
of my learned colleague and in the order 
proposed. 

Appeal dismissed. 


a 


` 


, PUNJAB CHIEF COURT. 
Misce.taneous ORIGINAL Oase No. 7 or 1918, 
January 10, 1919. 
Present:—-Mr; Justice Shadi Lal and 
Mr. Justice Martinean. 

In re PUNJAB CO-OPERATIVE BANK, 
Lrp,— Petitioner 
~In re INDIAN COMPANIES AOT, VII 


or 1913, sections 125, 178; 

Companies Act (VII of 1918), ss. 173, 215—Volun- 

tary winding-up— Power of Court to stay proceedings, 
- The power to make an order forthe stay of 
proceedings under a voluntary winding-up has been 
given to the Courts in India by section 216 read 
with section 173 of the Companies Act of 1918. [p, 
418, col. 2.] ` : 

In dealing with an application for stay of pro. 
ceedings in voluntary liquidation of a certain 
company the Court has to see whether a stay of 
the proceedings will be conducive or detrimental 
to commercial morality and to the interests of 
the public at large. [p. 418, col. 2.] 

In re Telescriptor Syndicate, Ltd, (1903) 2 Ch. 
174; 72 L. J. Ch. 480; 88 L. T. 889; 51 W. R, 409; 10 
Manson 213; 19 T. L. R. 27], followed. 

On an application being made for an order stay- 
ing proceedings in regard tothe winding-up of the 
Punjab Co-operative Bank which was in voluntary 
liquidation, some shareholders of the Bank opposed 
the application: 

Held, that having regard to the fact that the 
company was in a solvent condition and that the 
resolution for the company to be wound up was 
passed with a view to the Bank being restarted after 
the claims of the creditors had been satisfied, 
proceedings should be stayed subject to the 
condition that all shareholders should be given the 
option of retiring from the company or continuing 
to be its members, [p. 414, col. 1.] 

Application of Lala Mulk Raj, a liquid. 
ator and sontributory of the Panjab Co- 


operative Bank, Limited, in liquidation 


os 


Vol, XLIZ] - 
PUNJAB CO-OPERATIVE BANK, LTD., In re. 


under ‘sections-125 and 173 of the Indian 
Oompanies Act VII of 1913, for staying 
proceedings in the voluntary liquidation of_ 
the Punjab Co-operative Bank, Limited, 
(in voluntary liquidation) and for permis- 
sion to restart the Bank and that the pre- 
sent liquidators, Pandit Behari Lal and 
Lalas M. S. Bhagat, Hem Raj, Amar Nath, 
Malk Raj:and Khushal Ohand, be made 
Directors „of the said Bank, 

Messrs. L. Furi, Bhagat Govind Das anà 5. 
K. Mukerji, for the Petitioner 

Pandit Kotu Mal, share-holder, for the 
Respondents. ‘ 

ORDER.—This is an application by Lala - 
Mulk Raj, one of the liquidators and con- 
tributories of the Punjab Co-operative Bank, 
Limited, which is'in voluntary liquidation, 
for an order to be passed staying farther 
proceedings in regard to thé winding-up of 
the company, and granting permissiun’ to 
restart business, The application sets forth 
that although the company successfully 
weathered the banking crisis that followed ` 
thé failure of the People’s Bank of India 
in September 1918, it was eventually 
` obliged to suspend . payment after about 75 
per cent, of its deposits had been with- 
drawt; that at an extraordinary general 
meeting of the shareholders held on the 
llth October 1914 a resolution was passed 
that the company be wound up voluntarily; 
that it was also resolved that as the Bank 
had ample ‘resources in its investments and 
‘ was being woond up merely for .want of 
cash the liquidators should, with a view 
to restarting the Bank (after the satisfac- 
tion of all claima of creditors), place a 
scheme of liquidation before the share- 
holders; that during. the pendency „of the 
liquidation creditors to the value of some 
16 lakhs have. beén paid not only 16 annas 
in the rupee, but interest also in full up 
to date of payment; that the assets of the 
company now stand at twice the amount 
of paid up capital owing to accumulation 
of reserves and résts; that at present the 
total amount due to oreditors is only 
Rs. 81,000 against which the company has 
in hand’ a cash balance cf Rs, 1,13,000; 
that: the company is both able and willing 
to’ pay the remaining oréditors in full with 
. interest up to date, but the amount has 
-nott been drawn- in spite of several re- 
quésts and: remainders; and that at 
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extraordinary general meeting of the share- 
holders held on the 25th May 1918 re- 
solutions were unanimously adopted reliey- 
ing the old liquidators of their duties and 
appointing in their stead the Direstors 
of the company as liquidators, with a 
direction to them to take steps to restart 
the Bank. . E 

Under the Engligh Companies Act the 
Court has power to make an order for the 
stay of proceedings under a voluntary 
winding up, as has been held in In re Steamship 

Titian”? Oo. (1) and In re Schanschieff 
Electric Battery Syndicate, Ltd. (2), and we 
are of opinion that the same power is 
given to the Courts in India by section Q15, 
read with section 173, of Aot VII of 1912, 
these sections containing provisions identical 
with the provisions of sections 193 and 
144,- respectively, of the English Companies 
(Consolidation) Act of 1908. We have to 
consider whether it would be proper to mate 
the order prayed for, 

The principles to be followed in dealing 
with such applisations are laid down in In 
re Telescriptor Syndicate, Ltd. (3). The Court 
has to-see whether a stay of the proceed- 
ings will be vonducive or detrimental to 
commercial morality and to the interests of 
the publis at large. 
$ In the. cases reported as In re Steamship 

Titian” Qo. (1) and In re Schanschieff 
Electric Battery - Syndicate, Ltd. (2), cited 
above, there was no opposition to the appli. 
cation, mee 

In the case of In re South Barrule Slate 
Quarry Oo, (4), there was one dissentient 
and he was given the opfion of retiring 
from the company, the petitioner to pay 
him the value of his shares in the event 
of his electing to retire. 
` In re Steamship Ohigwell Oo., Lid: (5) was 
case in which a company had gone into 
voluntary liquidation with a view to the 
formation of.another company. The latter 
company was, however, not formed, and it 
was accordingly proposed to stay the wind. 
ing-up- proceedings and resume the business 
of the sompany. There were threes dis. 


(1) (1888) W. N. 17. 
(2) (1888) W. N. 166. 

(3) (1803) 2 Ch. 174; 72 E.J. Ob. 480; 88 L. T 
389; 51 W, R. 409; 10 Manson 213; 19 T, L, R, 271. 
(4) (1869) 8 Eq. 688. ‘ 

(5) (1858) 4T, L. R. 808, 
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sentients. The Court passed an order similar 
to that passed in In re South Barrule Slate 
Quarry Oo. (4). < a 

In the present case one of the share- 
holders, Pandit Kotu Mal, has appeared 
before the Court and opposed the appli- 
cation, Many other shareholders have also 
sent applications by post, in which they 
. object to the stay of the winding-up pro- 
ceedings and to the restarting of business 
‘by the Bank. Kotu Mal has filed an affi- 
davit making allegations as to the working 
of the company and the condust of the 
liquidators, and the petitioner has filed a 
counter-affidavit replying to the allegations 
in detail, We may note that the matters 
stated in paragraph 19 of the sounter- 
affidavit are irrelevant, 

We express no opiaion as to the correct- 
ness or. incorrectness of the allegations made 
by Ketu Mal, and are not in a position 
to form an opinion without an inquiry into 
the affairs of the Bank. Kota Mal asks 
in his affidavit that an inquiry may be 
made, but such an inquiry, _which® might 
have been practicable if the liquidation bad 
“been an official one, would be a matter 
of great difficulty where the liquidation has 
been voluntary. 

Having regard to.the facts that the com- 
pany is apparently in a solvent condition, 
and that the resolution of the 11th 
October 1914 for the company to be wound 
up was passed with a view to the Bank 
being restarted after the claims of creditors 
had. been satisfied, we think that the appli- 
sation should be granted, but as the dis- 
sentient shareholders cannot be compelled to 
continue as members they must be given the 
option of retiring, as was done in the case 
of In re ‘South Barrule Slate Quarry Oo. (4). 

The difficulty will be, as the liquidation 
has not been ponducied by the Court, to 
determine the values of the interests of 
shareholders electing to retire, and Counsel 
have not been, able to suggest how this is 
to be done. The only possible method 
appears to be to diyide the net assets of 
the company (which will be the face value 
of the assets minus the amount of the debts 
to ba paid) by the paid up capital, and 
multiply by the. amount paid by the share- 
holder in respect of his’shares. This appears 
to beafair method. The petitioner states 
that the dpe to be recovered are all fully 
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sesured and that the debtors are men of 
substance, so that no allowance has to be 
made for bad debts. Although all the 
assets cannot be realised at once, the debtors 
will have to pay interest for the period 
during which thedebts remain unpaid, 

It will be necessary to inquire from all 
the shareholders whether they elect to re- 
main or to retire, as the shareholders live 
in different places and there may bo dis- 
sentients besides those from whom letters 
objecting to the stay of the winding-up 
proceedings have been received. 

We grant the application for stay of the 
proceedings relating to the winding-up of 
the company, subject to the condition that ` 
all the shareholders arə“ given the option 
of retiring from the company or continuing 
to bə- members. Each shareholder in- 
dividually must bə asked by letter which 
alternative he, will choose, and he must 
make bis election in writing. Those who 
elect to retire may do so on reseiving the 
values of their interests in the company 
ascertained in the manner: indicated above, 
Their claims should bə satisfied within 
six months, and after they have been 
satisfied the company may resume business. 

Application-granted, 


` 


OUDH JUDICIAL COMMISSIONER'S 
COURT. $ 
Fiast Cryin Arrran No. 81 or 1916, 
July 31, 1918, 
Present: ~Mr, Lindsay, J.C., and 
Mr. Stuart, A. J. O. 
MANGAL PRASAD—Darenpant 
— APPELLANT é 
versus 
Musammat IMTIAZUNNISA. AND oraers— 
PLAINTIFFS— RESPONDENTS, 

Construction of document—Mortgage-deed, inter, pres 
tation of—Interest, compound. 5 

Where a mortgagor agreed to pay the interest 
every six months cand, if the interest was 
not paid for a period of six months, ib, 
was to be added to the principal and at 
the olose of the second period of six months 
interest was to be paid for -the whole year and, 
if the interest was not paid for the whole year, 


4 kao Si 
Nyt w Phe Se 
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f MANGAL PRASAD V. IMTIAZUNNISA. 
the mortgagee was entitled to recover the same 
by suit: ? 

Held, that the intention was to provide forthe 
payment of compound interest, [p. 415, col. 2.] 


` Appeal from the decree of the, Subordi- 
nate Judge, Sitapur, dated the 29th April 
1916, 

Syed Nabi Ulleh and The Hon'ble Pandit 
Gokaran Nath Misra, for the Appellant. 


The Hon’ble Mirza Sami Ullah Beg and 
Mir Muzofar Husain, for Respondents 
Nos. 1 and 3. ' i 


JUDGMENT.—-The principal matter with 
whish we are concerned in this-first appeal 
is the interpretation of a deed of mortgage. 

The suit was a suit for redemption, the 
plaintiffs claiming that they were entitled to 
redeem on payment of a sum of Rs, 4,873 odd. 

The mortgagee olaimed that he was 
entitled to a much larger sum, his conten- 
tion being that the mortgage-deed provided 
for compound interest. The Subordinate 
Judge upon this point desided in favour of 
the plaintiffs and in making up the account 
between the parties has refused to allow the 
claim for compound interest. 


The deed was executed on the 12th of 
September 1885 by a lady named Bibi 
Kanizak Husain. The mortgage-money was 
a sum of Rs, 8,000, and the clauses of the 
deed which are relevant for the purpose of 
deciding the question under consideration 
are the first, second and third 
According to the stipulation contained in 
the first clause the mortgagor agreed to 
pay the mortgage-money within nine years, 
either in a lump sum or by instalments. 
It was agreed that interest was to accrue 
on the principal sum at the rate of 1 per 
cent. per annum. It was further agreed 
that the mortgagor would pay the interest 
every six months, The second clause reads 
as follows:— If I fail to pay the interest 
for a period of six menths, then that interest 
will be added to the principal and at 
the olose of the second period of six months 
I shall pay interest for the whole year. 
Then if I make default in payment of interest 
for the whole year, the mortgagee shall be 
entitled to bring a suit for the interest for 
the year and recover the same in Court.” The 
third clause, which need not be discussed in 
detail, relates to what is to happen in the 
event of the mortgagee taking pessessien, 
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It is only important to notice. that this 
clause does contain a clear stipulation for 
the payment of compound interest in a 
certain event. The Subordinate Judge, for 
reasons which do not commend themselyes 
to us, has some to the conclusion that the 
second olause of the deed does not clearly 
provide for payment of compound interest, 
He seems to have been influenced by the fact 
that the mortgagor was’ a pardanashin lady 
and to have thought that she could never 
have realised the purport of the words which 
are to be found in the second clause, He 
admits, indeed, that the language used in 


: thesecond clause does imply that compound 


interest was to be charged, but inasmuch 
as no words were inserted amounting toa 
definite promise to pay compound interest, 
he came to the conclusion that the lady 
really could not have intended to undertake 
to pay interest at the compound rate, In 
another part of the judgment he describes 
the lady as having “studiously avoided” 
the use of certain words from which it 
may be inferred that he had no reason to 
suppose that the lady was ignorant of what 
she was doing or that any pressure was 
being brought to bear upon her. Indeed 
there is no allegation whatever that she was 
subjected to undue influence of any kind, 
and we must deside the case on the language 
of the document as it stands. In our 
opinion, the intention clearly was to provide 
for the payment of compound interest, 
Obviously the mortgagee was anxious to 
have punctual payment. of interest at the 
simple rate, and it is idle to suppose that 
a default in payment at the rate was not 
to be attended with penalty. We are satisfied 
that on a true construction of clause (2) 
of the mortgage-deed the agreement was 
for the payment of compound interest. 

It may be mentioned hore that subsequent 
to the execution of the mortgage the mort- 
gages availed himself of the’ provisions of 
the second clause of the deed and brought 
two -suits against the legal representatives 
of the mortgagor for the recovery of interest 
at the compound rate. Both suits were 
decreed; the defendants allowed judgment 
to go against them by default. This faot 
may, we think, be relied on as proof that 
the parties well understood that compound 
interest was claimable under the deed, 
This finding dispeses of the frst four 


below. 
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grounds set out in the memorandum of 
appeal. 

The fifth, sixth ‘and seventh grounds 
relate to particular items which it is claimed 
ought to have besnallowed. In this oon- 
nection if is to be noticed that when the 


mortgagee brought his second suit for the. 


recovery of intérest, he was awarded interest 
at the compound rate on the principal sum 
up till the Ist of November 1890. This 
appears from Exhibit A6, which is a certified 
copy of the plaint in that case. In the 
third paragraph of the plaint ib is clearly 
atated that the mortgagee asked for pay- 
ment of Rs. 3,377-1 0, that being compound 
interest due up till the lst of November 
1590. Exhibit A7 is a certified copy of a 
decree and it shows that this sum was 
awarded tothe mortgagee. Consequently for 
the purposes of taking aacount between the 
parties we must hold that the mortgagee 
has received interest in full up till the Ist 
óf November 1890. 

. It is proved from other documentary evi- 
dence on the record thatthe mortgagee brought 
a suit for possession of the mortgaged 
property and obtained possession on the 2nd 
of May 1904. In accordance, therefore, with 
our finding the mortgagee in this suit is 
entitled ‘to slaim compound interest for the 
period from the 2nd of November 1890 till 
the 2nd of May 1604. This disposes of 
grounds Nos. 5 and 6 of the memorandum of 
appeal. . 

The last item about which there is a 
dispute is referred to in the seventh ground 
of appeal. The appellant claims that he 
ig entitled to a sum of Rs. 
account of costs incurred in the suit for 
possession. The decree in the suit for 


possession is Exhibit Al0O and there can be .. 


no doubt that this sum was awarded to 
the mortgagee in that suit, There was a 
further declaration in the decree that this 


-sum' awarded for costs was to be payable 


at the time of redemption. In these circum- 
stances, it cannot be doubted that the 
mortgagee in the present suit is ‘entitled 
to call upon the plaintiffs to pay up this 
money. . The learned Counsel for the re- 
spondents has admitted that this claim must 
be allowed. 

The resnlt is that we allow the appeal 
and. set aside the desree of the Oouart 
The office will prepare a redemp- 
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‘tion decree in accordance with the dires- 
tions contained in our judgment : a period 
of six months will be allowed to the 
plaintiffs for redemption. The respondents 
will pay the appellant’s costs in the Court. 
Appeal allowed, 


MADRAS HIGH COURT. : 

Secoyy Civit Appia No. 122 or 1916, 

October 11, 1918. 

Present :—Mr. Justice Seshagiri Aiyar 
and Mr. Justise. Napier. 
1IYATHURAI ALYER AND ANOTHER 
— PLaINTiv¥s— APPELLANTS 
versus 
KUPPAMUTHU PADAYACHI~ 
DerFENDANT —RESPONDENT, 

Transfer of Property Act (IV of 1882), s 95— 
Mortgage, usufructuary, by father and son —Subsequent 
division between father and son~ Redemption - by 
father, and subsequent lease— Purchase of son’s rights by 
lessee—Suit for possession by lessor on empiry of lease— 

Rights of lessor—Charge. 


Plaintiff and his son usnfructuarily mortgaged 
certain properties. They subsequently effected a- 
division of their properties. The father then 
redeemed the whole mortgage ‘and leased it to the 
defendant. The latter purchased the plaintiff's ` 
son's share in Court auction after the lease. In a 
„Buit -by plaintiff to recover possession of the pro- 
perty on the expiry of the lease: 


Held, that, by redeeming the whole property, 
plaintiff did notstep into the shoes of the mort- 
gagee arid that he was not entitled to anything 
more than interest from the defendant ,on the 
aon which he had paid to the mortgagee. [p 417, 
col, 1 


Asansab Ravuthan v. Vamana Rau, 2 M. 223; ] Ind, 
Deo.-(N. 8.) 427 and Nainappa Chetti v. Chidambaram 
Chetti, 21 M. 18; 7 Ind, Dec. (nN. s.) 869, distinguished. 


Second appeal against the decree, dated 
the 23rd September 1915, of the Court of the 
Subordinate Judge, , Negapatam, in Ap- 
peal Snit No. 1 of 1915, preferred against 
the deoree of the Court of the District Munsif, 
Valangiman, in Original Suit No. 12 of 1913 


Mr. V. Purushotham Atyar, for the Appel- 
lants, 


Mr. S. T. Srinivasagopalachari, for the , 


` Respondents, 
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JUDGMENT.—Plaintiff, the father, and 
his son gave a usufructuary mortgage of 
-certain properties. - Subsequeatly there was. 
a division between: father and son. The 
father redesmed the whole of the pro- 
perties and leased them to the present 
defendant, who in Court-sale purchased 
the son’s share sinse his lease. The suit 
-was to recover possesaion based on tho 
. lease. < 

The District Munsif desreed the. suit. 
The Subordinate Jndge, we think - very 
properly, directed a partition of the . pro- ~ 
parties bstween the plaintiff and the də- 
1 ` fendant. The rəal “question bafora us is 

whether the plaintiff is‘entitled to any- 
thing more than interest from tha de- 
~ fendants on the -moiety which he paid to 
the mortgagee. “Mr. Parnshotham. Aiyar 
relies on Asansab~ Ravuthan v.-Vamena Raw 
(Í) and Nainappa Ohetti v. Ohidanbaram 
Chetti (2) for the proposition that a 
party redeeming the whole - property is 
entitled to stand. in the shoes of the 
mortgagee. But section 95 of the Trans- 
fer of Property Act is clear’ that- the- 
person -redeeming is not entitled to the 
rights of the mortgagee, bat only to a 
charge for the excess stim he paid. As 
regards dAsansab Ravuthan v- Vamana Rau 
(1), it is enough to “say. thate that 
decision was passed before the Transfer of 
Proparty Ast, As regards Natnoppa 
Chetti v. Ohidambaram Chetti (2), it was 
“a oase of simple mortgige, Consequently 
the qupstion whether tae person radeem: 
ing could obtain higher rights’ than that 
.of a sharge holder was not nesassary for 
consideration in that oase.. In the face 
of the Janzuage of saen EN 95 of the 
Transfer of -Proparty Act we are un-, 
. able -to give cffest to the appellant’s oon- 
tention, . 

Another point has been raised regard- 
- ing È the, plaintiff's: rights to mesne - profits 
since the expiry of the lease in 1912 and 
before: possession was surrendered to him 
-under the decree of the Court. Dafend- 
ant contends that he ‘waa in possession 
only of. the moiety purchased by him. 
. The Subordinate Judge has not dealt 
with the question. We must ask him to 


< 223; 1 Ind. Dee. (x. s.) 427. 
«18; 7-Ind. Doc. (x. s.}363, ` 
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submit a finding whether the defendant 


was in possession of the moiety now 
decreed to the plaintif and if so, what 
is -the amount of mesne profits payable 
to him in respect of that half from 
July 1912 to the date he took possession. 


No fresh evidence will be admitted, 
The finding will. be submitted in six 
weeks and seven days are allowed for 


filing objections. 





_ In compliance with the order contained in 
the above judgment, the Subordinate Judge 


. ‘of Negapatem submitted the following 


FINDING .—I have .heen ‘dirested by 
the High Court to submit my finding on 
the following issue: “whether the defend- 
ant was in possession of the moiety now 
decreed to the plaintiff, and if so, what 
is the amount of mesne profits payable 


‘to him in respect of that half from July 


1912 to the date he took possession. 4 

2. The plaintiff leased the whole of 
the suit lands to the defendant in, 1910 
and under that lease the defendant 
enjoyed themrfor two years 1910-1911 and 
1911-1912. The defendant acquired owner- 
ship of one-half of them belonging to 
the plaintifi’s son, Sambasiva Aiyar, on 
the 2nd January 1912 (vide Hxbibit 111). 
The accounts between them as regards 
said two years 
were completely settled on Ist September 
1912, on which date the plaintiff granted 
the receipt, Exhibit D, to the defendant 
evidence of the settlement and the 
payment of Rs. 58-13-4 in puratance of 
the same. The quéstion for determina. 
tion usder this issue is whether the de- - 
fendant cultivated the whole of the 
lands consisting ` of the plaintiff's share 
and the “plaintiff's son’s share acquired 


iby bim through: Exhibit III from 1912 


onwards, as he was doing in the two 
years preceding that year under the 
Idase granted to him by the plaintif 
or whether he cultivated only his share. 

8. The defendant’s’ case is that he 
refused to cultivate the plaintiff's share 


in 1912 and asked him to make his own 


arrangement for its cultivation and that 
he (defendant) has been cultivating and 
enjoying his half share only ever since, 
The plaintifi’s case, on the other hand, 
as presented in the argument before me 


= 
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‘seems to be that ag there was no par- 
tition by metes and bounds of the two 
shares he was not in_a_ position to 
take possession of his half share, that the 
defendant, as one originally let into 
possession of the whole lands as his lessee, 
should have delivered possession of the 
whole extent to the plaintiff, if he. did 
not want to cultivate the plaintiff's . share 
and should have sought his remedy for 
possession of his share by calling upon 
the plaintiff to come to a partition, that 
a mere expression of unwillingness on 
his part to cultivate the plaintiff’s sbare 
did -not amount to placing the plaintiff in 
possession of that share after the termination 
of the lease and that, therefore, the defend- 
antis bound to pay mesne profits far the 
plaintifi’s share till he was given sotuad 
possession cf the’ same through Jour. 
I think that the aspeot” from which the 
plaintiff's Pleader wants me to loos at 
the defendant’a condast is too teshnieal 
and tbat the correct way” cf looking at 
it will ba to find out whether, as a 
matter of fact, the ‘defendant has been 
enjoying hii half share only in the suit 
lands gr enjoying the whole. The very 
fact that the plaintiff's suit for possession 
of both the shares~has failed shows that 
the said argument is unsound. i 
4, As it has been found that there was no 
partition of the two shares, the defendant 
must be deemed not to have been, no doubt, 
ina position to state to the plaintiff in 1912 
what specifio portions belonged to him and 


va 


what to the plaintiff and to ‘confine his 


cultivation to spssifis portions as constitut- 
ing his share. But the evidenge- shows 
that he, as a matter of fact, began to 
` gultivate from 1912 onwdrds spevified por- 
tions only in them, as sonstituting his 
share. It must be noted in this connection 
that, according to the defendant, there 
was a partition by metes and bounds of 
the two shares between himand the plaint- 
iff, in which -the portions oultivated by 
` him fell to his share. This renders the 
defendant’s case „that he was enjoying 
specified portions as constituting his half 
share intelligible, and probable, though his 
case that theré was a partition to which the 
plaintiff was a party and in which he got 
the said portions for his share with the 
` plaintiffs: consent has not been accepted 
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by tha Coneis, Though his oso of 
partition has noft baan acospiad, it might 
wall ba that hs confined his enjoymsat to 
spacified portions as constituting his share at 
least to support the ease set up by him. f 
5. The evidences also clearly shows that 
the defendant would not haye enjoyed the’ 
whole. On 28th September 1912 the plaint- 
iff sent a notice to the defendant demanding 
_ payment ‘of his share of the kuruva crop’. 
thea standing on the suit, lands (vide Bxbibit 
H, dated 28th September 1912), The defend- 
ant swears that he gave a reply to it,. 


“stating that, be did not cultivate the plaint- 


ifs share and the postal acknowledgment, 
Exhibit I, dated 2nd Ostober 1912, supports ` 
his evidence that he sent a reply. The ` 
plaintiff sbated in his chief examination . 
that he did not reosiva any reply _ for 
Kichibit H, bat admitted in his cross- 
examination that the signature in Exhibit I 
was his, I think that the fair infarence 
to ba drawn is that the defendant did 


--send a reply notice to the effect that he 


did not cultivate the plaintifi’s share. It 


sis also noteworthy that in Wxhibit D, by 


the date of which also - kuruvz produsa 
must hava baen raised on the suit lands, 
not a~word was mentioned about the de- 


fendant having frespassed upon the plaint. 
ifs share and cultivated that also, Acsord- 
ing to the plaintiff, there was an actual 


trespass of his share in July 1912 and not 
a mere holding over by the defendant after 
the expiration of the original leass granted 
to him by the plaintiff (as was the case in 
1911) aud -kurued cultivation of his share by 
the, defendant without his consent. Under 
these circumstances one would expect some 
mention in Exhibit D of such unauthorised 
cultivation, But on the other hand, Ðe- 
‘hibit D is couched in such terms that it 
leaves the impression in the mind of the 
reader that there was a complete adjust- 
ment of accounts between the plaintiff and 
the defendant as:lessor and lessee and that — 
nothing more remained to be done as between 
them with regard to the suit lands. No- 
reservation of the plaintiff’s rights to proceed 
against the defendant for the trespass was 
made therein. | 

6. Even the witness for the plaintiff, 
plaintiff’s witness No. 2, states that the 
defendant told plaintiff: that he did not 
want to cultivate the plaintiff's share and 
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that plaintiff might make his own arrange. 
ment for its cultivation. He farther states 
that on the date of Exhibit D, the plaint- 
iff stated to the defendant, aftér granting 
-that. receipt, that nothing was due from 
the defendant to him. Defendant’s witness 
No, 2, the Kurnam, states that in Wyasi, 


2. e May, June 1912 the defendant told 


the plaintiff to lease his share to some: 
body else, but thet the plaintiff went away 
* 
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saying (do as you 
will). PR doa No. 3 also sup-~ 
ports the defendant on tbis point, The. 


eviderise of. the defendant’s witnesses is to 
the effect that after the 
out that he would not onltivate the plaint- 
ifs hare; he has been cultivating his share 
only and that the plaintiff’s man, a Parayah, 
cultivated the plaintiff's share, There is 
no evidence on the plaintiff's side except 
the plaintiff’s own word to counter-balance 
this. 

7. It-ia also to be noted that though 
the District Munsif has found against the 
theory of partition set up by.the defendant, 
‘he was of the view that the defendant 
“bagan to enjoy only spssified portions of 
the suit lands as constituting his share 
some time after the symbolical delivery of 
his half share obtained ‘by him through. 
‘Exhibit G, though without the plaintiff’s 
consent (vide paragraph r4 of his judgment): 
I find on this issne that tha defendant 
has not enjoyed the plaintiff's share at 


‘any time after July 1912 and that, thera- 


fore, he ia not liable to pay masna profits 
for that share during the period mentioned 
in this issue, ¢.¢., from July 1912 to the date 
when the plaintiff got delivary of his share 
through Court: 

8. The actual date on which the plaintiff 
got delivery of his share is not ascertain- 
-able from the- recòrd and I am, therefore, 
unable to arrrive at a finding’ as to -the 
-quantum of mesne profits payable by the 
defendant to the plaintiff, in the event of 
my finding that he is not liable to pay any 
mesne profits not being accepted by the High 
Court. 


a 





This second appeal coming: on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the following ‘ i 

"1 i : 


defendant gave: 


- 
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JUDGMENT,—Woe aosept the fading and - 


dismiss the second appeal; we make no order 
as to costs in this Court. 
M.C0.P. 1 
: Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONERS 

COURT. 

Srcono Civiu Aepzat No, 489 or 1917. 

Ostober 30, 1918. 
~ Present: —Mr. Stuart, J.C, 
DWARKA—Pratntire—APPELLANT 

versus 

MAKKA AND OTAERS— D3FENDANTS — 

RESPONDENTS. 


Evidence Act (I of 1872), s. 90 —Presumption as to 


genuineness of old deed, when pr oof insufisient—Court, 
discretion of. 

It isopen to a party when prodacing an old deed 
to rely on the presumption under section 99 of the 
Evidence Act and also on its proof; and the Oourt 

may presume u deed to be gennine ever though it is 
not satisfied with the evidence tendered to prove its 
execution. [p. 420, col. 1.) 

Appel from the decrees of the Distriot 
Judge, Hardoi dated the 24th August 1917, up. 
holding that of the Munsif; Sandila (Hardoi), 


dated the 6th June 1917, 


Chaudhri Ram Bharose Lal, for the 
AppeHant. 

Pandit °Rarkaran Nath Misra, for the 
Respondents. : 


JUDGMENT.—The respondents relied on 
a sale-deed more than thirty years old, 
The learned Munsif presumed the sale- 
deed tobe genuine buf did not attach 
any value to the evidence of the witnesses 
who wera called : to prove its execution. 
The learned Diatrict Judge took ths same 
view. 

It is raised before ms that, ag the re. 
spondents chose to produse evidences to prove 
the deed, the Oourts had no disaration to 


apply the presumption of section 90 of the . 


Evidence Act and presume the document 
to be genuine because it purported to hp 


more than thirty years old and had been’ 


produced from proper custody. I do not 


> 


consider that a Court has no right to make | 


sush a presumption simply because evidencs 


= 
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has been called in support of execution 
which if finds insufficient. It is open toa 
party when producing an old deed to rely 
both on the presumption and proof. I can 
find nothing in law to prevent a Court from 
presuming a deed to be genuine even though 
it is not satisfied with the evidence tendered 
to prove its exesution. It is, however, open 
to me to examine the deed for myself and 
see whether the presumption is justified. 
I have examined the deed ‘and I oan see 


- no reason why it should not be accepted 


as genuine. It is true that it is not signed 
by the vendor, It could not have been 
signed by the vendor because the vendor 
was illiterate, but it is signed by a person 
who purports to act for the vendor. That in 
ifself may go very little But the main point 
is that the deed was acted upon. ‘The posses- 
sion of the plot in question is clearly held 
under the deed and the title of the respond- 
ents has never been questioned as proprietors 
under the deed. In ‘these circumstances 
I consider the presumption is justified and 
that the deed is a good sale-deed. This find- 
ing disposes of the appeal, which is dismissed 
with costs. 


a , , Appeal dismissed, 
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PUNJAB OBIEP COURT. 
Seconp Civic APPraL No. 1538 or 1915, 
December 4, 1918.. 
Present:—-Mr. Justice LeRossignol and 

we Mr. Justice Martineau. 

| TIKA. RAM AND OTHERS— DEFENDANTS— 

l \ ‘APPELLANTS i 
v Ge versus f 
- YASIN KHAN AND- OTBERS— PLAINTIFFS 

J Mb — RESPONDENTS. 

` Minor—Suit on behalf of minor by nest friend—_ 
Gross negligence of next friend in conduct of suit— 
Minor, whether boung by result of suit—Fresh suit on 
attaining majority, whether maintainable. 
` In 3908 the plaintiffs, of whom Y. was a minor, 
sued for possession of 68-14/20 bighas of land with 
the shamilat appertaining thereto by redemption of 
a mortgage and obtained a decree, but the suit was 
described in the heading of the deoree sheet~as one 
for possession of 68.14/20 bighas, no mention being 
made of the shamilat. The defendants’ appeal to the 
Chief Court was dismissed, but in the Chief Court 
decree also the shamilat was not mentioned, On 


a * 
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discovering thé mistake the plaintiffs applied for 
amendment of the decree but the application was 
rejected. They then sought to obtain a share of 
the shamilat by applying for it in execution of the 
decree but this application also was eventually dis- 
missed, the Chief Court holding in “second appeal 
that the shamilat had been intentionally excluded’ 
from the decree,‘ Subsequently F. on attaining 


. majority sued for possession of the shamilat on the 


ground that A., his next friend in the former suit, 
had been grossly negligent: ‘ 

Held, (|) that the Court having held that the 
shamilat was intentionally omitted from the deoree, it 
was the duty of the next friend to appeal from that 
decree and that he was guilty of gross negligence 
in not doing so; [p. 421, cols. 1 & 2.] 3 

(2) that the plaintiff was not precluded from 
suing for the shamilat by the fact that he first 


‘tried to obtain itin other ways; Fp. 421, col. 2.) 


(3) that the plaintiff was not entitled to more 
than his own share of the shamilat, the suit being 
based solely on the ground that his interests had 
been neglected-by the-guardian, [p. 421, col. 2.] 

Second appeal from the desree of the 
District Judge, Delhi, dated the 23rd 
February 1915, affirming that of the Sub- 
ordinate Judge, lst Class, Delhi, dated the 
10th Desember 1914, deoreeing the claim. 

Lala Moti Sogar, R. S., forthe Appellants. ` 

Mr. Sham Lal, for Respondent No, 1. 


JUDGMENT,—In 1908 the plaintiffs, of 
whom Yasin Khan was a minor, sued for 
possession of 68-14/20 bighas of land, with 
the shamilat appertaining thereto, by redemp- 
tion of a mortgage. The defence was 
that a contract had been made by which ` 
the plaintiffs got part of the mortgaged_ 
land free of incumbrance, aud the rest 
was sold to the defendadts for the amount 
das on the mortgage, 

The first Court dismissed the suit, but 


‘on appeal the Divisional Judge on the 


lyth July 1909 passed a decree in the 
plaintiffs’ favour, finding that the alleged 
sale had not taken place. The decree 
given was for possession ofthe property 
in suit, but the suit was described in 
the heading of the decree sheet as one 
for poasession.of 68-14/20 bighas, no mention 
being made of the shamilat, 

- Thè defendants appealed to the Chief 
Court, but the appeal was dismissed. In 
the Chief Court decree also the y sh imilat. 
was not mentioned, vase 4 

The plaintiffs, on discovering that the 
shamtlat had been omitted, applied “to 
the Chief Court for ‘amendment of the 
decree, but the application was rejected, 
the plaintiffs being informed that they 


g 
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ought to have filed oross:objeotions or 
appealed. An application by them for 
review of judgment was also rejected. - : 

They then sought to obtain a 
in the shamilat by applying for 
execution of the decree: 
was dismissed - by the 6renuting Court, 
_ but granted on appeal by the Divisional 
Judge, who was of opinion 
intention of his predecessor in passing the 
deoree of the 19th “July 1909 was to 
include the shamilct’ in the decree, and 
that its omission in the heading of the 
decree had been a clerical mistake. 

On second appeal, however, the Chief 
Court on the 22nd December 1913 held 
that the shamilat had been intentionally 
exoluded from the decree, and it restored 
the order of the first Court. 

The present suit was brought by Yasin 
Khen after having -attained majority, for 
possession’ of the shumilat, 176 bigkas in 
area, on the ground that Amin Khan, 
his next friend in the former suit, had 
been grossly negligent in not appealing 
from the Divisional Court's decree‘ of the 
19th July 1909. Amin-Khan, Muhammad 
Khan and Rahmat Khan, who were at 
first impleaded as defendants, were after- 
wards made plaintiffs, 

The Subordinate Judge passed a decree 
in Yasin Khan’s favour for his tb share 
of the shamilat, and this has been affirmed 
by the District Judge on appeal. 

Both Yasin Khan and the defendants 
have appealed to this Court. 

For the defendants it is eonterided that 
Amin Khan was under the impression that 
the skamilat was included in the deoree 
of 1909, that there waz no negligence on 
-hig part in not appealing against it or 
filing ross objectiona in the defendants’ 
appeal, and that at the most he might 
be said to have committed an error of 
judgment. : 

We think that there is no forse in this 
contention, and that the lower Courts have 
come to a sorrect decision, which is also 
in accordance ‘with equity. This Court 
having held on the 22nd December 1913 


share 
it in 


that the skamilit (to which the plaintiffs - 


would have been entitled) was intentionally 
omitted from the Divisional Court’s decree 
in 1909, we are of opinion that it was 
Amin Khan’s duty, in the interests of 
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the minors, to appeal from that decree, 
and that he was guilty of gross negligence 
in not doing so. On this finding Yasin 
Khan is entitled to the decree he has 
been given. He is not, as is contended 
by defendants’ Cognsel, precluded from suing 
for the shamilat by the fast that he first 
tried to obtain it in other ways. 

With: regard to the appeal of the 
plaintiff Yasin Khan, we agree with the 
lower Courts that he.is not entitled to a 
decrea for more than his own share of 
the shamilat, the suit being based solely 
on the ground that his interests had been 
neglected by his guardian. The argument 
as to piecemeal redemption not being 
allowed does not apply, as this is not a 
suit for redemption. 

We dismiss both the appeals with cosis. 

Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIGINAL Crvit Sum No. 98 or 1916, 
February 4, 1918. 
Present:—Mr. Faweett, A. J. O.. 
Messes, LOUIS DREYFUS & Co.— 
PLAINTIFFS 
` versus 
JAN MAHOMED AND OTHERS— ç 
DEFENDANTS. z 

Specific Relief Act (Iof 1877), s. 42—Declaration, 
sust for, maintainability of—Creditor of insolvent, suit 
by, ‘for declaration that certain property is available 
for paying dividends—Civil Procedure Code (Act F 
of 1908), s. 11, O. J, r. 8-—Res judicata—Offcial 
Receiver, whether privy of creditors—Creditors, whether 
bound by decision to which Oficsal Receiver was party 
Provincial Insolvency Act (III of 1907), s. 16, 
scope of. A : 

A creditor of an insolvent is entitled to sue 
for a declaration that certain immoveable properties 
may be brought in as part of the insolvent’s estate 
and made available for paying dividends to the 
creditors. The mere fact that the plaintiff shares 
this right with several other persons or that the 
amount- of his interest is small, does not debar him 
from availing himself of the provisions of section 
42 of the Specific Relief Act. [p. 428, col. 2.] 


There is anthority for holding that a trustee in 
bankruptcy and the bankrupt are privies, bat there 
is no authority for holding that the trustee in 


s 
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bankruptcy and the creditors of the estate are 
| privies, [p 424, col. 1.] J 

The mere fact that the Official Receiver takes 
the estate for the benefit of the, creditors is not 
enough to bring about this relationship. Hé is 
not a mere representative of the creditors, but is 
an officer of the Court, and the main object of an 
order of adjudication is to place the estate under 
the custody and control of the Court through its 
officer, the Official Receiver. The creditors, there- 
fore, are not bound by the decision in a suit 
to which the trustee was a party. [p. 424, cols. 1 
& 2. 

AAR 16 of the Provincial Insolvency Act has 
been enacted for the purpose of enabling the Court 
to keep a proper control over the administration of 
the estate in the insolvenoy proceedings, [p. 426, 
col. 1. ` 

a words “any suit or other legal proceeding” 
in the section are as wide as they could possibly 
be and must be held to cover cases where the 
object of the suit or other legal proceeding is to 
obtain any remedy against the property or person 
of the insolvent in-respect of a provable debt, 
[p. 425,%ol 2] ` 

Therefore, after a judgment-debtor has become an 
insolvent, the decree-holder has no longer the right 
tu attach his property nor to‘sue for a declaration 
in respect of it without the leave of the adjudicating 

‘ Court, [p. 426, col, 1.] 


Mr, Tahilram Maniram, for the Plaintiffs. 
. Mr. Asanmal Bulchand,~ for Defondants 
Nos. 1 and 2. 
Mr, Kimatrai 
No, 3. 
Mr. Fatehchand Asudomal, for Defendant 
No, 5. 


JUDGMENT.—In this case the “plaint ig 
as follows:— 

1. “That defendants Nos. 1 to 3 are 
Khoja Mahomedans and carried on a joint 
family ancestral business in the name of 
Moosa Hashim Fudwani, the managing 
partner whereof was defendant No. 3, 


2. That the said firm of Moosa Hashim 
Fudwani owed to the plaintiffs moneys for 
which the plaintiffs filed a Suit No. 419 
of 1912 against the ‘said firm and obtained 
a decree for a sum of Rs, 1,368-8 0, costs and 
interest, É 

3. That in execution of the decree afore. 
said, the plaintiffs on the 26th March 1918 
attached certain immoveable properties ke- 
longing to the said joint family. 

4. That on 16th April 1913 the defend. 
ant No. 3 applied to the Court of the 
Judicial Commissioner of Sind to be deo'ared 
an insolvent, vide Insolvency Application 


No. 4 of 1913, 


Bhojraj, for Defendant 
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5, That on 2nd September 1913 the said 
defendant No. 3 was adjudicated insolvent 
and .all the property of the joint family 
vested in the Official Receiver, defendant 
No, 4. f ; 

6. That the defendants Nos. 1 and 2 


` contended before the Official Receiver that 


1-3rd share of defendant No, 3 alone waa 
liable for the debts incurred by defendant 
No. 3 as managing partner of the said 


- firm of Moosa Hashim Fudwani, and that 


2.8rds share was not liable for the same, but 
the Official Receiver overruléd their conten- 
tion. N : ; 


7. That the defendants Nos. 1 and 2 
filed a Suit No. 44 of 1913 in the Court 


.of the Judicial] Commissioner of Sind for 


declaration that the defendants Nos. l and 
%a 2.38rds share in the family immoveable 
property in Schedule A attacHéd hereto is 
not liable for debtz incurred by the 


` defendant No. 3 on several grounds, princi. 


pally = 
(a) That plaintiffs Nos, 1, 2 and 3 were 
tenants in-common in respect of 
immoveable properties of the family, 
orin the alternative 
(b) That the business in respect of 
which the debts were incurred 


was neither ancestral nor were 
the debts necessary for the 
family or for the benefit of the 
family. ` 


8. That defendant No. 5 olaims 1-4th 
share of the immoveable properties in 
the schedule attached hereto under the 
Will of the deceased Hashim, father of de- 
fendants Nos. 1 and 2 and grandfather 
of defendant No. 2, and has filed a suit 
No. 467 of 1915 in the Court of the Judicial 
Commissioner of Sind for enforcement of his 
claim, 


9. That both these suits are still pend- 
ing but by ednsent of all the parties in 
the above suits the immoveable pro- 
perties mentioned inthe Schedule A attached 
hereto have been sold by the Nazir of this 
Honourable Court for a sum of Ra, 47,590, 

10. That besides the immoveable proper- 
ties shown in Schedule A the said joint 
family owns another immoveable property 
mentioned in Schedule B attached bereto 
and which is in possession of defendant 
No, 5, 
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11. The plaintiffs contend that the shares 
of the defendants Nos, 1 and 2 in the*sale- 
proceeds of the immoveable properties 
mentioned in Schedule A, less the amount 
due to the secured creditors Mr, Thakur- 
das Lalchand and Delhi.and London Rank, 
and the properties mentioned in schedule 
B are liable for the plaintiffs’ decretal debt, 
as the debt was incurred by defendant 
No. :3 for the. purposes of joint family 
business or incurred as manager of the 
joint family or as manager of the firm of 
Moosa Hashim Fadwani. 


12. The plaintiffs further eintana that 
the Will alleged by defendant No. 5 was 
neither’ made by Hashim Fadoo nor is it 
valid-in law, 

13. The cause of action arose within the 
jurisdiction of this Honourable Court in 
September 1913-when the defendants Nos. 1, 
2 and 3 asserted that the defendants Nos, 1 
and 2’s share in the immoveable properties 
wag not liable for the plaintiffs’ debt. 

14, The value of the subject-matter of 
the suit for purposes of jurisdiction is Rs. 130 
and for the Court fees the suit falls under 
Artiole 17, clause 3, of Schedule 2. of Court 
Fees Act. 

15. The plaintiffs pray judgment :— 


(a) That the property shown in Schedule 
B and the eale-proseeds- of the 
properties in Schedule A after 
eatiafying the seoured areditors 
are liable for the plaintiffs’ debt. 


(b) For costs of the suit.” : 

The recitals as to the prior legal pro- 
~ geedings are admitted, but defendants dis- 
pute the contention that the immoveable 
properties in question belonged to a joint 
family as there ‘mentioned and have also 
raised certain legal objections, which 
have been fixed for preliminary hearing. 


The first of these is whether the plaint - 


is properly stamped, that is, can plaintiffs 
suc for a mere declaration without seeking 
to recover their debt from the defendants 
Nos, l and 2. This issue really arises in the 
connected Suit No. 104 of 1916; but it may 
be dealt with here for convenience. The 
plaintiffs in -that suit have not obtained a 
decree against defendant No. 3, as the plaint- 
ifs have inthe other, .and, therefore, it 
is argued that they should sue to recover 
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their debt from the defendanta Nos. 1 and 2, 
as well as for the declaration songht. The 
answer to this is, that, as defendant No. 3 
has become an insolvent, the plaintiffs are 
not bound to sue in order to get assistance 


“from the Courts for the recovery of their 


debt, and in fact they cannot do so withont 
the leave of the Court under sestion 16 
of the Provincial Insolvency Act. Their 
proper procedare, in the absence of such 
leave, is to prove their debt, as they have 
done, and to share with the other creditors 
such ‘dividends as may be paid by the 
Offisial Receiver out of the insolvent’s 
property. This objection, therefore, fails 
in any case and has no application to the 
present suit. In the course of the argu- 
ments the objection was, however, 
extended and it was contended that the 
plaintiffs had no right of suit under section 
42 of the Specifics Relief Act. Under 
that section “any person entitled to any 
right as to any property” may institute a 
suit of the kind there mentioned, and the 
plaintiffs here say that they have a right, 
as creditors of the insolvent, to have the 
share of defendants Nos. land 2 inthe im- 
moveable properties specified in the plaint 
bronght in as part of the insolvent’s estate 
and made available for paying further 
dividends, than otherwise is possible, to 
the creditors. In my opinion, therefore, the 
plaintiffs are clearly entitled to a right 
as to the property in suit, and the faot 
that they share this right with several 
other persons and that the amount of 
their interest may be small, does not debar 


them from availing themselves of section 
42 of the Specific Relief Act, A somewhat 
analogous case is that of & ratepayer 


who has a right, as has been often held, 
to sue for declaratory or preventive relief 
in regard to an alleged misapplication of 
a Monicipal or other fund to which he 
contributes. Then it was said that the 
case fell under the proviso to sestion 42, 
under which no Court shall. make any 


-such declaration where the plaintiff being 


able to seek further relief than a mere 
declaration of title omits to do so. In 
this case, however, the plaintiffs are not, 
in fact, able to seek such farther relief, 
for’ even an injunction to the Official 
Receiver to take over this property as 
part of the insolvent’s estate would be 


. 
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superfluous in view of: the provisions of- 
section ‘20 of the Provincial fnsslvenoy Act, 
which are mandatory in providing that a 
Receiver shall with all sonvenience realiss 
- the property of the debtor. If the Court 
held that a certain property was the property 
of the insolvent, it is slearly his daty 
to act under that section without further 
directions, and should the Offcial Receiver 
neglect to take the necessary steps in 

_ the matter the plaintiffs would under 
section 22 havea right of appeal against 
the Recseiver’s omission. I hold, there- 
fore, that the suit- is not barred by section 42 
of the Specific Relief Act, and that the plaint 
is properly stamped, 

The next objection taken by the defend- 
ants is “that the suit is barred as res 
judicata by reason of Suit No. 441 of.1913 
-brought by defendants Nos. l and 2 against 
defendant No. 3, the insolvent, and defendant 
No. 4, the Official Receiver (issue No. 2). It is 
contended that the Official Receiver repre- 
sents the oreditors of the insolvent’s estate, 
and that, therefore, the decision in Suit No. 
44) of 1913 is binding on them, iuoluding 
these plaintiffs who have ‘proved’ their 
claims against the defendant No. 3 in the 
insolvenoy proceedings, under section 11, 
Civil Procedure Code, 

There is authority for holding that a 
trustee in bankruptey and the bankrupt 
are privies (see Halsbury’s Laws of England, 
Volume XIII, paragraph 478, at page 344), 
so that the principle of res judicata can 
operate in their case. But I know of 
no authority, “nor was any cited before me, . 
for holding that the trustee in bankruptoy 
and the creditors of the estate are-privies. 
The mere fast that the Official Receiver 
takes the estate for the benefit of ‘the 
creditors is not enough to bring about this 
relationship. He is nota mere representa- 
„tive of the creditors, but is an officer of 
the Court, and the main object of an 
order of adjudication is-to place the estate 
under the custody ard control of the Court 
through its officer, the Official Receiver- 
(Cf. Halsbury’s Laws of England, Volume 
11, Article 88, page 56). He is certainly 
not’ in the same position as a creditor’s- 
trustee, acting under a committee of 
inspection appointed for the purpose of 
superintencing the administration of the bank. 
rupt’s estate by the trustee (Cf. Halsbury’s 
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Laws of England, Volume II, Article 169 at 
page 102 and Article 195 at page 114). Even 
in the latter oase, it is doubtful whether 
the oreditors are necessarily bound by the 
decision in’ a sit to whieh the trustee 
is a party; ab any rate, I ean find no 
authority for this view, though,-of course, 


the circumstances might be such as to bind 


them. ' : \ ra 
/ The defendants, however, contend that the 


Offcial Receiver in Suit No. 441: of 1913 ` 


represented the creditors under Order (J, 
rule 8%of the Civil Procedure Code, -and 


that the desision .of that suit is, therefore, 4 


res judicata upon the plaintiffs as oreditors 
of the insolvent. But the Official Receiver in 
that case was not expressly sued as represent- 
ing the creditors but in his ordinary capacity 
as Official Receiver, ‘A summons was sent 
to him, and on that he passed an order 
that a notice should- be put.in the papers 
calling on the oreditors to put him in 
possession of funds if they wanted the 
suit to -be defended. This was a step which 
he was well advised to take in view of 
the rule that a prudent trustee should; 
before embarking on any litigation as 
plaintiff or defendant, see that he has 
sufficient estate in his hand for his in- 
demnity, or else obtain an indemnity from 
the oreditors (Of. Halsbury’s Laws of 
t England, Volume II, Article 230, page 135). A 
notice to the creditors of the estate. was, 
accordingly. put in the “Daily Gazette’ 
and other papers, mentioning that the Suit 
No. 441 had been filed and calling upon 
them to put the Official Receiver in pos- 
session of funds, if they wanted the suit 
to be defended. Apparently no funds were 
forthcoming in answer tothis notice, and 
the Offcial Receiver did not appear to 
defend the suit and a decree was passed 
ex parte against him. That being so, it is 
impossible to hold that the case falls under 
Order I, rule 8, of the Civil Procedure 
Code. That rule provides that, where there 
fre numerous persons having the same 
interest in one suit, one or more of such 
persons may, with the permission of the 
Court, sue or be sued or may defend any 
such suit on their behalf or for the benefit 
of all the persons so interested. In this 
case as I bave already remarked, the Official 
Receiver was not, -in fact, sued’ as repre- 
senting the general body of creditors, nor. 
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did he, in fact, defend the suit for their 
benefit, for the word ‘defend’ necessarily 
implies active steps: for that purpose. Nor 
does the osse fall under Explanation VI 
to section 11, -of the Civil Procedure Code. 
I, therefore, hold that the present suit is not 
Yes judicata as contended. 

In issue 4-B, a question is raised whether 
the suit is barred in view of Suit No. 419 of 
1912 by Order II, rule 2, Civil Procedure 
That was,the suit under which the 
plaintiffs obtained a decree against the 
firm‘of Moosa Hashim, Fudwani, and the 
contention is that the defendants Nos. 1 and 
‘2 should have been made defendants in 
that suit -as alleged partners of this firm, 
and that as plaintiffs did not doso they 
cannot now sue the deféndants Nos. 1 and 2 
in respect of that claim. It is, however, 
pointed out by Mr. 
plaintiffs that ander Order AXX, rule 3, 
Civil Procedure Code, it was sufficient: for 
the plaintiffs to have impleaded one of 
the partners. And it is also clear that 


the plaintiffs in this suit are not suing’ 


for their debt-other parties who might 
have been impleaded in the previous suit, 
but are seeking to get certain property 
made available for distribution among the 
creditors of the insolvent’s estate. In my 
opinion Order II, rule 2, has no applica- 
tion whatever to the case. I, accordingly, 
answer this issue in the negative. 

` Issues 3,4 and 4-A oan be taken to- 
gether, viz., (3) Can the suit lie without 
the leave of the Insolvensy Court P (4) Is 
the suifs barred by the fact that the 
plaintiffs’ claim has been proved against 
defendant No. 3 in the Insolvency Court ? 
(4. A), Is the suit barred as against defendant 
No. 3, an undischarged insolvent? The last 
two cannot, I think, bo answered in the affir- 
mative exoept with reference to section 16 
of the Provincial Inaclvency Act, which is 
the subject of issue 3. In Jethalal Kalianji v. 
Gangaram Naoomal (1) it was held that in the 
case of aninsolvency there was no devolution 
of the insolvent’s interest on the Offisial 
Receiver within the meaning of Order XXII, 
role 10, Civil Prosedure Code. And on that 
principle I do not“ think that, apart from 
section 16 of the Insolvency Ast, the suit 
would ba barred as against defendant No, 3 


(1) 20 Ind, Ons, 80; 8 Ñ. L. R. 325, 
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merely because his estate was now vested 
in the Qffisial Reosiver. It may be that 
he would not be a neaaesary party, but 
that would only be a point affecting tha 
question of sdsts. He -may, I think, be 
impleaded as .an additional defendant, and 
in cases where his view might differ from 
that of the Offisial Receiver, there clearly . 
is no objestion in principle to his being 
so impleaded. Nor does the fact that the 
claim thas been proved in the Insolvency 
Gourt affect the right of tbe creditors to 
take’ any other legal remedies that are 
open to them. So the question comes down 
to the main point, viz: Whether the 
present suit is barred by section 16 of the 
Provincial Insolvensy Act? That section, 
zo far as it relates to the present question, 
is in the very widest terms, for it enacta 
that no creditor shall during the pendenoy 
of the insolyency proceedings have any 
remedy against the property or parson of 
the insolvent in respect of a provable debt 
or commence any suit or other legal pro- 
ceeding except with the leave of the Court 
and on such terms as the Court may 
impose. The words “any suit or other 
legal proceeding” are as wide as they could 
possibly be and must be held to cover 
the case where the object of suit or other 
proceeding is (as here) to obtain 
any remedy against the property or person 
of the insolyent in respect of the provable 
debt, 

Mr. Tuhilram, for the plaintiffs, argues 
that this particular, case -is not covered 
by the term& of the section, and in support , 
of this he has referred to the oase of 
Oochrane v. Owen (2). That, however, was 
a case which follows the ruling of Lee v. 
Sangster (3) in the interpretation of a 
particnlar provision in the English Bank. 
ruptsy Act, where the object of the Statute 
was held to be merely to protest the 
assignees of creditors, as in the analogous 
case referred to in Article 228, page 134, 
of Halsbury’s Laws of Wogland, Volume II, 
Jt was accordingly held that it was a 


- matter only ‘between the assignee and the 


Court of Bankruptcy and not at all between 

party to the 
(2) (1864) 2 Hyde 150. 

» (8) (1857) 2 ©. B. (N a.) 1; 26 L.J. O. P. 161; 3 


Jur. ‘nN. s.) 444, 5 W. R. 407; 110 E, R. 310; 29 In 
T. (e. s.) 93; 109 B. R, 530, 
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‘anit, The same principle does not apply 
‘to section 16 of the Provincial Insolvency 


Act, which (as pointed out in the judg- 


ment of Crouch, A. J. C., in First Appeal 
‘14 of 1915) [Jivanji. Mamooji v. Ghulam 
Hussain (4)] has been enacted for the pur- 
‘pose of enabling the Oourt to keep a proper 
control over the administration of the estate 
in the insolvency proceedings, He there 
says: “But the winding-up of thé estate 


would be almost impracticable “if a large. 


number of creditors were to institute pro- 
ceedings. The mere costsof ensuring that 
the estate was adequately protected in all 
the suits would waste a considerable portion 
of the assets; the books of accounts would 
have to be taken from Court to Court 
and the Official Receiver might, in some 
cases, have to appear in person.” I hold, 
therefore, following the desision in First 
Appeal No. 14 of 1915 [Jivanji Mamooyi v. 
Ghulam Hussain (4)] that leave should 
have been obtained from the Court before 
the suit was commenced and as it was 
not obtained, it must be dismissed. A 
‘similar view has been taken in the case of 
‘Raman Ohetty v- Ma Hmu (5), which rules 
. that after «a judgment-debtor has become 
an insolvent, the decrée-holder has no longer 
the right to attach his property, nor to 
sue for declaration in respect of it without 
the leave of the adjudicating Court, 
That case is a stronger one than the pre- 
sent, because the insolvent was not a party 
to -the suit, which was merely brought 
_against a third party for a declaration that 
certain property was the préperty of the 
judgment-debfor, who bad become an in- 
solvent. The oase of Kailas Ohandra Sarkar 
y. Kantiram Das ~Bania (6) also shows 
that a Court would ordinarily, in such 


a case, put the plaintiff upon terms and ~ 


would probably be inclined to make the 
creditors in the present case seek relief 
more directly by an application in execution 
for attachment of the properties in suit. 

I, therefore, answer issue No. 3 in the nega- 
tive. 

The suit 
‘costs. ~ 


is accordingly dismissed with 


Suit dismissed, 
20. 


(4) 47 Ind. Oas, 771; 12 8. L. R. 
B. R. 47; 10 Bur. L.T. 


(5) 37 Ind. Cas. 803; 9 L, 
116. 
(6) 37 Ind. Cas. 993. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decrees No, 545 
; or 1917, 
June 24, 1918. 
Present:—Mr. Justice Walmsley and 
Mr. Justice Panton. “ 
RAM NARAYAN GOPE AND anoTHER— 
PLantTir#s—APPELLANTS | 
VETEUS E 
KULA CHANDRA CHAKRABARTY 


AND OTAERS—DEFENDANTS— RESPONDENTS, 

Mortgage—Kat kobala, efect of-—Ređemption, right 
of, purchase of—Registration, whether necessary— 
Registration Act (XVI of 1908), 8-17. 

The appatent result of a kat kobala is that the 
mortgagee obtains possession and that the morte - 
gagor parts with his title for the time being. [p. 427, . 


col. 1, . 
A purchase of the right of redemption from a 


mortgagor cannot be effected except by a registered 
instrument [p. 427; col. 1.] 

Appeal againat the decree of the Additional 
District Judge, Tipperah, dated’ the llth - 
December 1916, reversing the decree of 
the Munsif, Ist Court, Nalunagar, dated 
the 28th Angust 1915, 

Babu Hemendra Kumar 
Appellants. 

Babu Upendra Kumar Roy, for the Re- 
wW 


Das, for the 


JUDGMENT, 

Watmscey, J.—This appeal is preferred 
by the plaintif, who brought a suit for 
redemption under the following circum- 
stances. One Dayamoyees mortgaged her 
land to defendant No, 1, Nishiram, on 18th 
Marsh .1912 by akat kobala, The plaintiff 
claimed on the basis of a registered kcbala 
executed by Dayamoyee in his favour on 
5th May 1914. Ha was resisted by the 
2nd defendant, who alleged that he had 
made an oral agreement with the mort- 
gagor on the one hand and the mortgages 
on the other, that he had paid soms 
money to eabh of them and thit he had 
been put in possession of the property 
before the date on which the plaintiff 
made his purchase. The mortgagee admitted 
that he bad received payment in full of 
the sum due under the mortgage from 
the 2nd defendant. ~ The first Court 


 disbelieved the evidence as to the oral 


purchase by the 2nd defendant and 
directed that plaintiff should redeem the 
2nd defendant. On appeal by the 
2nd defendant the lower Appellate Court 


reversed that order and dismisged the suit, 
A 


ri 


_ ant had not acquired the rights 
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Tt appears to me thatthe learned District 
Judge has made two mistakes. He speaks 
‘of the mortgagee being for all practical 
purposes the owner and ofthe mortgagor 
abandoning the land and giving up her 
rights and surrendering her title in the 
land. The apparent result of the kat kobala 
would be this that the ‘mortgagee would 
be- in possession and the mortgagor would 
part with her title for the time being. 


Sacondly,- the District Judge has overlooked ` 


the fact that the -purchase of the right 
of redemption from the. mortgagor -could 
not ‘be effected except by a registered 
instrument. It appears to me that if 
these mistakes bad not been made, he 


. would, on his finding that he did not 


elieve the story set up by the gesond 
defendant about the purchase, have -come 
to _ the ` conclusion that the 2nd defend- 
of the 
mortgagor, and on that finding I think 
he would have had to uphold the decision 
of the first Court. © - 

It is contended, however, bəfcre us on 


` behalf of, the respondent—the 2nd defend- 


ant—that the plaintiff must bə taken to 
have purchased the property subject 
any rights acquired in it by the 2nd 
defendant, because the presence of the (2nd 
defendant in possession of the land would 
aab as a notice to him to enquire about 
his rights. I do not think, however, there 
is any substance in this argument because 
it appears that the defendant’s purchase, 
if there was any, was made in Chaitra 
and the plaintiff's purchase was made 
before the end of the following month— 
Baisakh, The interval was very short, 
and at that season of’ the year, it would 
be difficult to know who was in posses- 
sion of the land because acts of possession 
are not numerous and obvious. 

In my opinion, the decision of the 
District Judge is wrang and must be set 
aside and that of the Court of first 
instance restored with costs in this Court 
and in the lower Appellate Court, 

Panton, J.—I agree, 

l Order set aside. 
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BOMBAY HIGH COURT. 
First Crvin Appran No. 190 or 1917, 
July -23, 1918, 
Present :—Mr. Justice Heaton and Mr, 
Justice Hayward, 
“GANESH MAHADEV JAMSAN. 
DEK AR—P.aintivF—~A PPELLANT 
5 : versus i 
~ SECRETARY or STATE ror 


INDIA—DErENDANT— RESPONDENT, 

Civil Procedure Code {Act V of 1908), s. 9—Fine 
imposed and property confiscated by Sea Custome 
Collector purporting to act under Sead Customs Act 
(VILI of 1878), ss. 167, 182, 188, 191—Suit for re- 
covery of fine and value of confiscated property on 
the allegation that there was no legal adjudication 
in accordance with the provisions of Sea Customs Act— 
Jurisdiction of Civil Vourts-- Suit, whether maintain. 
able, 

The plaintiff's factory was searched by a Bub- 
Inspector of Police in connection with a theft, 
The stolen property was not found in the search, 
but some silver ingots worth about Rs. 5,000 were 
found. It was suspected that the silver had been 
improperly, imported by “the plaintiff without pay- 
ment of customs duty. The Sub-Inspector sent 
for a clerk in the fish-curing yard' who belonged 
to the Salt Department, not to the Customs Depart. 
ment, and at his instance attached the silver and 
made it over to the Sarkarkun. This officer, 
recording evidence in the absence of the plaint- 
iff, made a report to the Vollector of Customs, who 
without calling or hearing the plaintiff and pur- 
porting to act under the Sea Customs Act fined 
him Rs. 1,000 and also confiscated the silver. The 
plaintiff brought a civil suit for the recovery of 
fine and price of the silver. The District Judge, 
who entertained the suit, dismissed it on the 
ground that it was excluded from the cognizance 
of the ordinary Civil Courts, On appeal to the High 

Court: : i 

Held, (1) that the question whether there had 
been ‘a legal adjudication in accordance with the pro- 
visions of the Sea Customs Act was nota quéstion 
excluded from the cognizance of the ordinary Civil 
Courts: [p. 482, col. 1.] 

(2) that if there had been no legal adjudication, 
then the order of fine and confiscation was ultra 
vires of the provisions of the Sea Customs Act and 
resulted in an ordinary wrong cognizable by the 
ordinary Civil Courts, on the general principles 
underlying section 9 of the Civil Procedure Code. [p, 
432, col, 1.] 


First appeal ` from the decision of the 
District Judge, Ratangiri, in Suit No.2 of 
1916. 


FACTS.—On 20th March 1915, the 
plaintiff's factory was searched by a 
Sub-Inspector of Police for the purpose of 
discovering property said to be stolen on 
board a ferry steamer. The stolen 
property was not discovered but some silver 
ingots werth about Rs, 5,000 were found, 


E, 


a“ 


Hes. 
D 


x 


4,28 


INDIAN OASES. 


{1919 . 


g GANESH MAHADEV V. SECRETARY oF STATE FOR INDIA, 


The Sub-Inspestor, suspecting that the offence 
of amuggling had been committed, salled the 
clerk cf the fish-curing yard who belonged to 
the Salt Department, not to the Customs 
Department, and at his instance attached 
the silver ingots and handed them over to 
the Sarkarkun, This officer recorded 
evidence in the absence of the plaintiff and 
made a report to the Collector of Customs 
who, withont sending for the plaintiff or 
hearing him, confiscated the silver and fined 
him-Rs. 1,600. This order was confirmed by 
the Commissioner and the Local Government. 
The plaintiff paid the fine and filed a civil suit 
for its recovery together with the price of the 
silver which, he alleged, had been 


- wrongly confiscated by the exeoutive officers 


.of Government purporting to act under 
the authority of the Sea Customs Act. The 
defence inter alia was that .the Civil Courts 
had no jurisdiction to entertain the suit. 
-The District Judge of Ratnagiri, who 
tried the suit, dismissed it on the prelimi- 
nary issue of. jurisdiction, His judgment 
was as followe:— 


“By consent of patties issue Ne, 6 was tried 
first. It is contended on behalf of defend- 
ants that this Court has no jurisdiction, 
Under section 188 of Sea Customs Act 
every order passed in appeal ander this 
section shall, subjést to the power of 
revision conferred by section 19], be final, 
As the Local Government declined to modify 
under section 191 the order passed, it is 
final. 


Plaintifi’s case is that this Court has 
jurisdiction because the proceedings which 
ended in defendant No. 2’s order were illegal 
thronghout; so a suit to set them aside 
The special acts of illegality relied on 
are:— 2 

1. The search by the Police Officer. 
© 2, The attachment of the silver by the 
Sub-Inspector at the instance of a olerk 
in the fish-curing yard, neither of these being 
persons duly employed for the prevention of 
smuggling. 

3.. The trial evidence was not recorded 
in plaintiff’s presence so he had no oppertu- 
nity of cross examining the witnesses ard his 
own witnesses were not examined. The 
Customs Collector passed his order on 

evidence recorded by the Serkarkun. The 
‘penalty impesed was inct warranted by 


clauses (3) and (70) of section 167 cf the Sea 
Customs Act. 

It is admitted that the Sub- ‘Inspector on 
the 20th March 1915 went to plaintiff's 
factory and searched it ostensibly for the 
purpose of diséovering property stolen on 
board the ferry steamer. ‘There was, it is 
alleged, no justification for the search as 
there was no reason to suppose’ that the 
stolen properfy was in plaintifi’s factory. 
No stolen property was in fact found, but 
the Sub-Inspestor called the clerk of the 
fish-ciring yard who belonged to the Salt 
Deapartmént, not to the Customs Department, 
and at his instance attached the silver ingots 
and handed them over to the Sarkerkun. 
This offiser recorded evidence behind plaint- 
ifs back and then reported to the Collector, 
who passed the order complained of on the 
24th’ April 1915, 

Under section 165, Criminal Procedure 
Céde, the Sub- Inspestor was clearly authoris- 
ed to search for anything nedéseary to the 
conduct of the investigation into the theft 
on the ferry steamer: so his search was 
lawful in its inception. It is not alleged 
that any objection was made to the search 
at the time, or later to the Sub-Inspector’s 
superiors on the grounds that the Sub-Ins- 
pestor did nat act in good faith or made the 
search for the purpose of annoying plaintiff, 

Plaintiff's next point is that the attach- 
ment was made under the Sea Customs 
Act. Under section 178 of the Act the 
seizure must be by an “Officer of Customs - 
or other person duly employed for. the 
prevention of smuggling.” “Duly employed” 
means that the Chief Customs. Authority 
must have employed the rerscn by name 
or office to prevent smuggling. ‘ Neither 
the Sub-Inspestor nor the salt clerk was so 
employed. 

Again under section 180 of the Act a 
Pclice Officer can only seize things liable to 
confiscation under the Act on suspicion that 
they have been stolen. Here there was no 
ground for any such suspicion: so the eeizure 
was illegal, ’ 

I am not prepared to read into the words 
‘duly employed’ the very extended meaning . 
suggested, but it seems unnecessary to deter- . 
mine exactly what they do mean. Section 
180 of the Ast is not very happily worded, 
but does not make the seizure illegal, 
Under section 550, Criminal Procedure Code, 
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i ‘any Police Officer may™seize any, property 
' ...which may be found under circumstances 


whish create suspicion of the commission 
of any offence.’ «The offence suspected in 
the case was the offence of smuggling and 


. the silver ingots were rightly seized. 


The last pointis that the trial of plaint- 
iff was not conducted , in accordance with 
-the Code 
Code, however, does 
, before the Customs Collector. No . special 
procedure is prescribed for snoh trials and 
there’ is no reason to suppose that thera 
was any failūre of -justice as the result of 
the departure from the methods in foros in 
ordivary ‘Criminal Courts or that any such 
departure was illegal. It is not . shown 
how the penalty imposed is not warrant: 
- ed—by, section 167, clauses 3 and 70 of the 
Sea Customs’ Act. - | Wa oe 

Section 1&8 of the Sea Oustoms Act lays 

down that every order passed in appeal under 
this section shall, subject to the power of 
revision conferred by section 191, be final. | 

I see'no reason to suppose that this 
means that the order is final only so far as 
the defendant is concerned and that any 
person feeling himself aggrieved by the order 
may go to a Civil Court and have the 
order seb aside or modified.” h 

The plaintiff appealed to the High Court. 

Mr, ‘A. G. Desat, for the Appellant. 

Mre. 8. S: Patkar, for Respőndent, No. 1. 

s iE JUDGMENT. 
. Heaton, J.—The plaintiff’s suit was.dismiss- 


, ed by the District Jadge of Ratnagiri on the - 


ground that the Court had no jurisdiction to 


< entertain it. The plaintiff has appealed to us, 


Werbave ‘before us only the plaint, ‘the 
written statement and the judgment of the 
Districf Judge, and -as thequestion is one 
of jurisdiction and the facts” have not 

“been determined, we. have for the purpose 


~-of our decision to assume the truth of 


the facts stated in” the plaint'-and then 
determine whether the Courts have ,jurisdic- 
tion or not. « | oe 

. The plaintiff's cause of “action, .to put 
it briefly, is that some 4ilver belonging to 
him “of cofisiderable value was seized and 
confiscated by the Customs Authorities and 
that he was subjected to a penalty of Rs, 1,000 
and that thesé things were done under the 
cover of sections 167, 182,128 and 191 of the 
Sea Customs. Act (VIII of 1878). The plaint- 
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of Criminal Prosedure.> That 
not apply to trials 
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iff says these things were wrongfully done. 

There are two waysin Which the question 
of jarisdiction can be looked at. The first 
is a very general way, which involves a 
consideration of the judgment of the Privy 
Council in the case of Secretary of State y. 
Moment (1). The question which would then 
arisê is this; supposing the Səs Customs 
Act excludes the jurisdiction of the, Civil 
Courts, is that enactment-to that extent 
ultra wires of the Indian Legislature? The 
second way of looking at the matter is 
particular and turns entirely on the special 
frets to be proved. The question raised by 
this way of looking at the matter is this: does 
the -Ssa Customs Act really exslude the 
jurisdiction of the Civil Coarts in this parti- 
cular oase? 

The first and more. general view need 
not really occupy our consideration, becanse 
unless the plaintiff: can show that the 
Gourts have jurisdiction on the particular 
` facts alleged, he cannot succeed whatever ` 

view .be taken. Of course, tinless there is 
‘ something in the law to, prevent it, a 
‘plaintiff, whose property—and in this oase 
property of considerable valne -has been 
seized and confiscated by a Customs Official 
$ and from whom has been extracted a heayy 
“fine, must have a right of action on the 
ground that these things have been wrongly 
dons. The Snswer to this on behalf of the 
defendants, who are the Secretary of State 
for India and the Collestor of Custome, is 
this: They say, that for the ' purpose of 
confiscating property on the ground that 
-gustoms duty has not been, paid on it and 
of exacting. a penalty, 5 Special Tribunal 
has been set up by the Sea Customs Act, and 
that as this is so, the jurisdistion of the 
ordinary Courts is excluded. The general 
proposition of Jaw here implied cannot, I 


~ think, be disputed, ahd in support of it I 


will only mention. the case of Balvant 
Ramêhandra v. Secretary of State (2) and 
the cases therein referred to. As instances 
in which the principle has been applied 
I mention the case of Lakshman vy. Antajt 
(3) and the case of Ramchandra v. Secretary 


(1) 18 Ind. Cas, 22; 15 Bom. L, R, 27; 40 C. 
17 0. W. N. 169; 17 O. L,J.194;24 M. D. J. aa 
M. L. T. 68; (1913) M. W. Ny45; 11 ALL. J. 40:6 
Bur. L. T. 1; 7 D. B. R, 10; 40 È A. 43 (P.O) 
(2) 29 B. 480 at p, 503; 7 Bom. L. B, 497. 
- (8) 25 B. 312; 2 Bom, L, R. 1083. 
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of State (4). 1 need not labour this point, 
because it was ‘sonceded on behalf of tha 
plaintiff that where sush a Spesial Tribunal 
is provided by law, the. jurisdistion of the 
Civil, Courts is ‘excluded if the Spegial 
Tribunal has acted according tolaw. There 
can, I think, be no doubt that such a Special 
Tribunal is provided by the Sea Customs 
Act.. Saction 167 speaks of offences and 
penalties and gives a long list of them. 
Section 187 -pravides that all offences 
against this Act, other than those cognizable 
under section 182 by Offisers of Customs, 
may be tried 
trate. Section 182 provides that all except -a 
very small-number of the offences mentioned 
in gestion 167 are to-bs disposed of by 
‘Customs Officers. The exact words are: 
“such configsation or penalty may be adjudg- 
ed.” .Then follows a classified statement 
of jurisdiction conferring powers on Customs 
, Officers not dissimilar to, though more limited 
“than, those of, First, . Second and Third 
Class Magistrates. Then section 188 pro- 
vides that there shall bə an appeal and 
that every order passed`in appeal under 
this section shall, subject to the power of 
‘yavision conferred by section 191, be final. 


The -power™of revision conferred by section 


191 is conferred onthe Local Government. 
We hava here then very clearly indicated 
. a Special Tribunal, and it is a Special 
Tribunal for adjudging confiscations or 
penalties or both-against @ person who 
is alleged to have committed an offence. 
It seems to me that where this Tribunal 
operates, especially ag the order of the 
appellate authority is stated to be final, a 
suit in the ordinary Oivil Courts will not 
lie "to set aside the order of the Special 
Appellate Tribunal. At the same time the 
Government Authoritiés cannof, to use a 
colloquial expression, have it both ways. 


-C They cannot have absolnte immunity from 


Civil suits. and atthe same timə disregard 
the provisions of the Sea Customs Act. 
-If the Special Tribunal has operated as 
- provided ‘by the Act, well and good. But 
if thera bas in- fact not been a desision 
by such a Tribunal arrived at in the manner 
provided by ‘the Act, then’ the Tribunal 
has not operated and the bar to a suit does 


(4) 12 M, 105; 13 Ind, Jur, 50; 4 Ind. Dec, 4N. 8.) 


2, 


summarily by the Magis-, 


.not exist. “The general nature of the pro- 
ceedings of the Tribunal i is indicated by the 
use of the word ‘adjudee’, especially as ‘ib is 
used in connection with what is described as 
an offense. 
whether the Customs Offiser has raally 
adjudged the gonfiscation and the penalty, in 
other words, we hava to consider whether 
there has“been an adjudication. Now the 
. plaintiff alleges that the officer who claims 
to have adjudged the confiscation and the 
psnalty never himself took the evidence 
of the -witnesses; that he never saw the 
plaintiff who 
person accused or heard what-he had to 


say; that the person who did “take the ` 


evidence was a subordinate official: that 
he took it in the absence of the accused, 
who had no opportunity of orous-examining | 


the. witnesses; and that the accused was. 


not..giveti any opportonity of addusing evi- 
dence in his own favour., As I began by 
saying, we must, for the purposes of the 
argument, take these fasts to be truna, 
although it may bə, when thecage comes - 
to be inquired into, it will be found that 
they are ‘not true. Now assuming them 
to be true, it seems to me. quite clear 
that there never was an adjudication of 
the kind contemplated by the Sea Customs: 
Act. I will not attempt to define what 
such an eal eile should be bsyond this: 
that it must a fair -hearing of both 
sides. Nor ill I attempt to say, whether 
if some of the plaintiff’s allegations be 
found to be true and,others untrue, there 
was or was not an adjudication. I merely 
assume that all that the plaintiff says is’ 
true and then say that if this be so, 
there never was an adjudication such ag 
is contemplated by the Act. On this. 
assumption, therefore, there has never béen a 
disposal of the matter by the Tribunal set up 
by the Sea Customs Act, and, therefore, the 
jurisdiction of Civil Courts has not badi. 
ousted. 

The oase, therefore, must be panne: 
to have it determined in the first instance 
whether there has or has not been an 
adjudication. _If there has not, the Civil 
Court Has jurisdiction. If there has been an 
adjudisation, Į think the Civil -Couré has not’ 
_ jurisdiction. 

The substantial ground on which- ‘the: 
plaintiff bases his suit is that there has mee 


„$ 
` 


We have, therefore, to consider ._ 


may ba described as the ` 


4 


_ posed, 


“ vant to this suit. 


‘only substantial 
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been an adjudication, and that is thé only 


ground that we need in this case seriously | 
consider. g 

There ‘sa trivial claim for damages apart 
from the claim on account of confisoation 
and the ‘claim on account of the fine im- 
For . these damages the persons 
personally responsible would, acoording to 
the plaintiffs statement, be persons who 
are not made defendants in the suit, and 
the plainf which we have raad very oare- 
fully does not seem to me to make ont a 
case in the matter of these damages against 
the Secretary of State, and I think, therefore; 
that this portion of the claim must be dis: 
regarded. - K 

This oase has been wrongly decided on 
a preliminary ‘point. Therefore, it must be _ 
remanded to bə.heard de novo. But the 
issues will have to be reframed, and the 
issue is: whether there 
has been an adjudisation such as is provided 
by the Act, If thera has, the suit should, 
be dismissed. If there has not, the order 
of confiscation and fine should be set aside, 
and the property ccnfiscated or its value 
and “the amount of fine, with interest in 
both sases, ordered to be returned to the 
plaintiff. The Court should consider only 
the proceedings taken by the. Customs 
Authorities. It should not go into the 


- question of the legality of the actual seizure 


of the silver, because that isa matter irrele- ` 
The only matters relevant 
on the plaint and -the facts stated therein 


_ are whether the Customs Authorities, not 


the people who’. seized the silver, made 
an adjudication as provided by the Aot 
We have -been unable to find, that any 
rules have been framed-by the Chief Customs 
Authority, as provided by sestion9 of the Act, 
regulating the procedure and .proceedipgs of © 
the Onstoms Authorities in the adjudication 
of confiscation and penalties. If, such rules 


“haye been framed, they should be-produted. © 


If thay have not, it may be that their absense 
will make the decision on the matter in dispete 
more “difficult .than otherwise, it would be, 
Nevertheless the matter: will have to be 
desided. My learned brother has quoted 
passages from judgments in English cases 
which should help the lower Court in arriving 
at a decision. 4 

In miy opinion the decree of the lower 
Qourt should be set aside as erroneously 


% = 


‘and servants. of Government.” 


` seizure is irrelevant. 


desided on a preliminary point and the case 
remanded as [ have stated. 

Costs of this appeal should be costs in , 
the suit. 
_ Haywarp, J.—I concur. I do not under- 
stand the learned Pleader for appellant 
seriously to press the somewhat indefinite 
and vague claim for Ra, 17, “sompensation 
for pain and mental anxiety and bodily 
troubles and hardship and loss caused by 
the unjust and illegal acts of the officers 
: It might 
prove an interesting study in human nature 
to enter upon an enquiry into this demand, 
but it seems to me the temptation ought 
to ba, resisted on the principle “ds minimus 
non curat led’ and our attention ought to 
be focussed solely on the really substantial. 
claim for the recovery of the Rs. 1,000 
fine and nearly Rs. 5,600 worth of bar 


‘silver alleged to have been wrongfully con- 


fiscated by the executive officers of Govern- 
ment purporting to act under the authority 
of the Sea Customs Act, ` 

Now -the appellant’s claim in that respect 
was that the seizara of the silyer wag 


-made inan illegal manner; that the question 


whether the silver had or had not been im- 


-properly imported without payment of duty 


was wrongly decided; that he had not been 


-given a fair hearing; and that the order of 


fine and confiscation was, therefore, passed. 
illegally under section 167 of the Sea Ous. 
toms Act. The respondents’ defence was 
that there had been no illegal seizure, 
that the silver had been improperly im. 
ported without payment of duty, and that 
the order of fine and confiscation had been 
legally passed by the Collector of Customs 
under section 182 and had become final 
upon confirmation by the Commissioner and 
Government under sections 188 and 191 
of the -Actand was, therefore beyond the 
jurisdiction of the ordinary Civil Courts. 

Jt seems to me, in that respect, that the 
legality or otherwise of the manner of 
i It is not the manner 
of seizure but the improper importation 
without payment of duty which is tho 
legal justification of fine and confiscation 
under ‘section 167 of the Sea Customs Act, 
sesms to me further that the question 
whether the silver was improperly imported 
without payment of duty is one that hag 
been specially reserved for adjudication by 
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the Special Tribunals established for that 
special purpose by sections 182, 188 and 
191 of the Act and that that question is, 
therefore, excluded_from the cognizance of 
the ordinary Civil Courts on the principles 
. laid down in the casesof Lakshman v. 
‘ Antajt (3), Balvant Ramchandra v. Secretary 
of State (2) and Bhatshonkar v. Municipal 
Corporation of Bombay (5). But it seems to 
me nevertheless that the question whether 
there has been ae legal adjudication in 
accordance with the provisions of the Act 
_is not a question excluded from the cog- 
nizance of ‘the ordinary Civil Courts. If 
“there has been nod legal adjudication, then 
the order of. fine and confiscation was 
ultra vires of the provisions of the Act and 
‘resulted in an ordinary’ wrong 
by the drdinary Civil Courts on the general 
principles. underlying section 9 of the 
“Civil Procedure Code. It is unnecessary. 
vto consider here the ruling of the Privy 
Conncil in the case of Secretary of State v. 
Moment (1), as the former question has no. 
reference to the ‘liability of the Sesretary 
of State and the latter question has not 
been excluded by the Act contray to the 
provisions of section 32 of ‘the Government 
of India Aot,- 1915, 


The real question, therefore, to be deter- 
mined in this litigation-is, whether there 
has or bas not been a, legal adjudication 
in accordance ‘with the. provisions 
Act. That will involve détermining, after 

_ évidense has been recorded, what was the 
. èxaot method adopted for the purpose of 


_ the adjudication and whether that method - 


"was in accordance with the express or im- 
f plied provisions of the Ast. Ib is possible 
that some express prossdure has been laid 
down by rules framed under .the Act. 
But; if not, regard should be had, to the 
following remarks‘of Lord Loreburn, L., O., 
6 the oase of Board of Education v, Rice 

- (6); 


“Comparatively recent Statutes have ex- - 


tended, if they, have not originsted, the 
practice of imposing upon departments or 
Officers of State the duty of deciding or 


ae determining questions of various kinds, In 
òw) 81 B. 604; 9 Bom. L. B. 417. 
(6) (1911)}A. O. 179 at p. 182; 80 L. J..K. B. 796; 


1041. 689; T5 J. P. 398, 9 L. G. R. 652; 55 8. J. 440; 
27 TD. R878 -> : ; 
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the present instanoe, as in’ many otbers, 
‘what comes: for determination ig sometimes 
a.matter to be settled by discretion, involy- 
ing no Jaw.” It will, I suppose, usually be 
of an ađministrative kind; but sometimes 
it will involve matter of law as well, as 


matter of fact, or even depend “upon matter - 


eases the Board 
to ascertain the 
1 need 


of law alone, In such 
of Education will have 
law and also to ascertain the facts, 


not add “thet in doing either they must act | 


in good faith and fairly listen to both 


sides, for that is a duty lying upon every | 


one who decides anything. But I do not 
think they are bound to treat such a 
question as though it were a trial. They have 
no power to administer an oath, and need 


cognizable _not examine witnesses, < They can obtain 
information in any way they think best, 


always giving a fair opportunity to those. 


who ‘are parties in the: controversy ‘for 
correcting or contradicting any relevant 
statement prejudicial to their view.” ~ 
These remarks were quoted with ap- 
proval by Viscount Haldane, L, `C., in the 


ease of Local Government Board ‘v. Arlidge 


(7), in which he said (at page 132) : — 
“When the duty of deciding an appeal 


is imposed, those whose duty it is to 


decide it must act, judicially.. They must. 
deal with the. question referred ‘to them’ 


without bias, and they must give to eash 
of ‘the parties the opportunity of adequately 
presenting the gasa made. The decision 
mast be come to in the spirit and with 
the sense of responsibility of a tribunal 
whose, duty it is 6 mete ont justice. 
But: it does not follow that the prosedure 
of every such tribunal must be the same. 


In the case of a Court of law tradition’ 


in this country has prescribed: certain 
principles to which in the main the pro- 


cedure must conform, But what that pro-. 


cedure. is to „be in detail must depend 
on “he nature of the tribubal. 
times it has become increasingly’ common 
for Parliament to give an appeal in 
matters which really pertain to adminis- 
tration, rather than to the exercise of 
the judicial fanctions of an ordinary Court, 


In modern. 


to authorities whose functions are ade 


(7) (915) A. O. 120 at pp. 182, 133, 138; 84 b. J. K. 


B. 72; 111 L. T., 905; 79 J. P. 
T. L. R. 672. 


i ` 


. 97; 12 L. @. R. 1109; 30 
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ministrative and notin the ordinary sense 
judisial. Such a body as tha Loaal Gov- 
ernment Board has the duty of enforsing 
obligations on the individual which are 
imposed in the interests of the com- 
munity, Its characteris that ofan orzaniz.- 
tion with executiva functions. In this it 
resembles other great departments of the 
State. When, therefore, Parliament en: 
trusts it with judisial duties, Parliament 
must ba taken, in the absenoa of any 
declaration to the contrary, to have in- 
tended it to follow the prosadare which 
is its own, and is necessary if it is to 
be capable of doing its work efficiently.” 

And again (at page 133) :— 

“The resalt of its inquiry mast, as 
I have said, be taken, in the absence of 
directions in the Statute to ths contrary, 


to be intended to ba reached by its 
ordinary procedure, In the case of the 


Local Government Board ib is not doubt- 
ful what this procadare is. 


at the head of the Board is direstly 
responsible to Parliament like other 
Ministers. He is responsible not only for: 


What he himself ‘does but for all that ia 
done in his department, The volume of 
work entrusted to him is very great and 
he cannot do the great bulk of it him- 
self. He is expected to obtain his materials 
vicariously through his officials, and he has 
discharged his duty if he sees that they 
obtain these materials for him properly. 
To try to extend his duty beyond this 
and to insist thab he and other members 
of the Board should do everything. per- 
. sonally would ba to impair his efficiency. 
Unlike a Judge in a Court he is not 
only at liberty but is compelled to rely 
on the assistance of hie staff.” 

Lord Shaw also said in the same case (at 
page 138) :— ` 

“When a central administrative board 
deals with an appeal from a local authority 
it must do its best to’ act justly, and to 
reach ‘just ends by just means. If a 
Statute prescribes the means it must em- 
ploy them. If it is left without express 
guidance it must still act honestly and 
by honest means. In regard to these 
certain ways and methods of jadicial pro- 
sedure may very likely be imitated; and 
lawyer-like methods may find espscial 
favour from lawyers. But that, the. judiciary 
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should prasum3 to impo339 its ova mathods 
oa administrative or exesutiva offisers is 
a usarorvtion. And the assumption -that 
ths methods of natural justices ara ex 
necessitate tho3e of Courts of justice is 
wholly- unfounded. This is expressly 
applisabls tə step: of prosedara or forms 
of pleading.” 

If it should be determined upon these 
principles that thera has baen a legal 
adjudication in ao3ordance with the pro- 
visions of the Act, then the suit should 
bə dismissed as outside the jurisdistion of 
the Civil Courts. If it should, on the 
other hand, bs determined that there has 
baen no legal adjudication-in accordance 
with the provisions of the Act, then the 
order of fine and confiscation should bs 
deslared ultrz vires and a desrea should 
bə passed for refund of the fine and re- 
storation of the confiscated property in ` 
exercise of the ordinary jurisdiction of 
the Civil Courts. It has been argued 
before us that liability for the wrong or 
tort, if any, committed by the Collector 
of Customs would not extend to the 
Secretary of State, as the oorrectness of 
the desision of Sir Barnes Peacock in 
the case of Peninsular and Oriental Steam 
Navigation Company v. Secretary of State 
for India (8) has been doubted by Sir 
Lawrence Jenkins n the case of Shivabhajan 
y. Secretary of State for India (9). But 
it does not seem to me that those cases 
have here any application, as the liability 
in those cases depended solely on the 
conduct of the subardinate servants while 
here it depends largely on the appropria- 
tion, of the property for the benefit of the 
Secretary of State. There would appear 
no room for doubt in these circumstances 
as to the liability of the Secretary of 
State under section 32 of the Government 
of india Act, 1915. 

The suit must, therefore, in my opinion, 
be remanded as proposed for trial on the 
issues above indicated and in the light 
_of the above remarks under Order XLI, 
‘rule 23, Civil Procedure Code. 

Appeal allowed; Suit remanded, 


(8) 5 B. H. C. R. App. 1. 
(9) 28 B. 314; 6 Bom. L. R. 65, 
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MADRAS HIGH COURT. 
Civiu MISCELLANEOUS Petitions Nos, 2389, 
2705 anp 1761 or 1917. 
October 22, 1918. 

Present: —Sir John Wallis, Kt., Chief 
Justice, and Mr, Justice Seshagiri Aiyar, 
VAITHILINGA MUDALIAR AND OTEBES 

— Resronpents— PETITIONERS ` 


VETEUS 
SRIRANGATHANNI Anp otuers. 
—— Å PPELLANTS— REStONDENTS. 

Civil Procedure Code (Act V of 1908), s. 110, 0. 
XLV, r. 4— Appeal to Privy Council— Reversionary 
guit in respect of separate properties against different 
alienees—Causes of action, separate, as against several 
defendants—Appeals, separate, by defendants— Single 
decree in all appeals—Leave to appeal to Privy 
Council separately—Subject-matter, value of—Civil 
Rules of Practice, r, 105. 

Plaintiffs sued to set aside different alienations 
made by a Hindu widow of whom they claimed to 
be the reversioners and to recover possession of the 
property from the different aliences. The Court 
of first instance decreed the suit in favour of the 
plaintiffs. 
rate appeals to the High Court, which drew up only 
one decree under rule 103 of the Civil Rules- of 
Practice. On an appliċation for leave to appeal to 


` the Privy Council against the decision of the High 


a 


Court in each of the appeals: 

Held, that leave could be granted only in those 
cases in which the subject-matter was over Rs. 10,000 
in value, 

Petitions presented by the plaintiffs under 
Order XLV, rule 3, Civil Procedure Code, 
praying for the grani of a certificate : to 
entitle the petitioners to appeal to His 
Majesty in Council against the -decree of 
the High Court, in Appeal Suits Nos, 
206 and 207 of 1908 and Nos. 11, 
14 and 12 of 1909, preferred against the 
decree of the Court of the Subordinate 
Judge, Negapatam, in Original Suit No. 25 
of 1905 as is against the several defend- 
ants concerned therein. 


In C. M. P. No. 1761 op 1917 
Mr, 8. Gopalasawmt Aiyangar, 
Petitioner. 
The Hon’ble Mr. T. Rangachariar, for the 
Respondents. 


In O. M. P. No. 2389 or 1917 

The Hon'ble Mr. T. Rangachariar, for the 
Petitioner. 

Mr. S. Gopalasawmi Atyangar, for the 
Respondents. 
n Ix 0. M. P. No. 2705 or 1917 - 

Mr. T. V. Qopalasawmi Mudaliar, for the 
Petitioner, 


for the 
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‘of the appeals 
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The Hon’ble Mr. T. Rangachariar, for the - 


Respondents. 

ORDER.—In thik case the plaintiffs sued 
as next reversioners on the death.of the widow 
of the alleged last male holder and join- 
ed various defendants who were in posses- 
sion of properties which, they alleged, 
formed part of the estate of the last 
male owner. There were really different 
causes of action against the defendants, 
but they were allowed, according to a 
well-established practice, to be joined inthe 
same suit. The Subordinate Judge passed 
a decree in favour of the plaintiffs against 
the alienees of the several items of property. 
These alienees and the other defendants filed 
separate appeals in the High Court, and 
the appeals of some of the defendants- 
alienees were allowed on the ground that 
the items in question were not shown to 
have formed part of the estate of the 
last male owner- Although several separate 
appeals were filed, in accordance with rule 


-105 of the Civil Rules of Practise only 


one appellate decree was drawn up. Some 
of the defendants-sliences 
which were allowed by tis relate to itemd 
of property which are said to be of less 
value than Rs. 10,000 and itis objected 
by these defendants as 
the petitions that, in these circumstances, 
the petitioners are not entitled to a certi» 
ficate under section 110 of the Civil Proce. 
dure Code, Wethink thatthe fact that only 


respondents to | 


one appellate decree was drawn up in all” 


these appeals cannot affect the rights either 
of the appellants or the respondents in 
those appeals with reference to a further 
appeal to His -Majesty in Council and 
that the applications must be considered 
as if a separate desree had been passed 
in each appeal. Otherwise, the effest of 
the Civil. Rules of Practise would bə ta 
interfere with the right of appeal or the 
right to retain the judgment of this 
Court without appeal, both very valuable 
substantive rights as has often been pointe 
ed out. This is a matter with which we 
have no power to interfere: by means of 
the Civil Rules of Practice. 

(The rest of the judgment is immaterial 
for the purpose of this report. — Hd.) 

MP, >` 


< form the natural basis. 


` which he is engaged is liable. 


Yol, KLIK) 
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BRI RAM V, DELHI ELECTRIC TRAMWAYS AND LIGHTING CO., LTD. 


; PUNJAB CHIEF COURT. 
test Cryin Appaan No. 861 or 1915, 
Desember - 17, 1918. 

Present :—Mr, Justice Shadi Lal and 

< Mr, Justice Martineau, 
SRI RAM — PLAINTIFF — APPELLANT 
` versus 

Tar DELHI ELECTRIC TRAMWAYS 
AND LIGHTING COMPANY, LimıTED— 


Davenpant—ResPonpenr. 

Negligence, injury caused by—Damages, agsessment 
of, mode of. 

Whore a person has suffered ‘personal injuries 
on account of the negligence of another, he 
is entitled to damages for personal suffering 
and for loss of enjoyment of life and also to actual 
pecuniary loss resulting to, and the- ‘expenses reason- 
ably incurred by, him. If he is engaged in a 
profession or trade or other occupation, he must be 
compensated for the probable future loss by reason 
of incapacity or diminished capacity to work. - [p. 
486, col. 1.] 

In assessing damages arising from the probable 
loss of future income the plainti?” 8 average earnings 


[p. 436,.col. 1.] 
Potter v. Metropolitan Railway Company, (1873) 
28 L, T: 725, followed. 

The Court has to consider what the plaintiff’s 
income would pzobably have been, how long that 
income would, probably have lasted and must take 
into consideration all the other contingencies to 
which the profession, trade or other occupation in 
[p. 436, cols, 1 & 2.] 

Phillips v. London and South Western Railway 
Co. (1880) 5 Q. B, D. 78; 41 L. T. 121; 28 W. R. 10, 
followed, . 

The law does not require the Court ‘to give the 
injured party the value of an annuity for the same 


amount as his average income for the rest of his life. . 


[p. 486, col. 2.] 

First. appeal from’ the decree of the 
District Judge, Delhi, dated the 14th 
December 1914, decreeing olaim for 


“Rs. 8,500 instead of Rs. 20,000, - 


Mr. Santanam and -- Babu Tara Ohund, 


i for the Appellant, 


Lala Moti Sagar, R.S. and Mr. Raj Narain, 
for the Respondent. 4 ; 

JUDGMENT.—The action, whish has 
given -rise to this appeal, was brought by 
the plaintiff “Sri Ram for the recovery of 
damages for personal injuries caused to 
him by the defendant's negligence. It is 
beyond dispute thaton the evening of the 
12th February 1914, while the -plaintiff 
was travelling as a passenger in one of 
the defendant Company’s tram oars, a 
collision took place ‘between ‘that oar and 


‘another sar belohging to the Company with 


the result that the plaintiff's right leg 
was Grished. He was at gice taken to 


‘ 


the Civil Hospital where the Civil Surgeon 
Colonel Melville, considering that amputa- 


‘tion was necessary, performed an operation 


and out off the leg afew inches above tbe 
knee joint, 

E The learned District Judge finds that 
in addition to the injury to the tibia 
there was serious injury to the hip joint 
which will probably prevent the plaintiff 
from making any use of an artificial limb, 
and has already caused him long continued 
pain. ™ After examining the evidence to 
which our attention has been invited by 
the learned Counsel on both sides we find 
no adsquate gronnd for dissenting from 
this conclusion, It is plain that on acoount 
cf the defect in the stamp and the injury 
to the hip joint the plaintiff cannot use 
an artificial leg, and that he must remain 
a cripple for the rest of his life. Mr, 
Moti Sagar for the defendant sontenda 
that if the plaintiff had adopted proper 
precautions and treatment, he might have 
been in a positionto use a wooden leg. 
This contention is based upon the evidansa 
of Major Corry, who admittedly did not 
examine the plaintiff, and receives no 


-support from other medioal evidence upon 


the record. The injured man was taken 
at once to the hospital, admitted as an 
indoor patient, and treated by the Civil 
Surgeon, Colonel Melville. He remained in 
the hospital until the 20th March when 
he was discharged. Major Corry himself 
pdmits that the Civil Surgeon is responsible 
for the treatment of the indoor patients, 
and that the plaintiff could not have 
obtained better treatment. than Colonel 
Melville.” We consider that the plaintif 
did everything which w reasonablé person 
in his position could be expected to do, 
and we see no substance in the charge of 
contributory negligence. 

-The trial Judge finds that the accident 
was the result of the defendant’s negligence, 
and this finding has not beea challenged 
before us. The dispute is confined to tha 
amount of damages. The plaintiff claimed 
Rs. 20,000 but the Court allowed him 
altogether Rs. 8,500, namely, 2,500 for 
“pain and inferim expenses ” and 
Rs. 6,009 for probable diminution of inoome, 
Both the parties are dissatisfied with this 
award, The plaintiff has appealed olaim- 
ing“the fall aniount, while the defendant 
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has preferred cross-objections asking this 
Court to.reduce the amount to Rs. 5,000. 

The principles, which guide the Court 
in estimating damages in o case of this 
kind, are well established and do not 
admit of any controversy. The injured 
person is entitled to damages for personal 
suffering and for loss of enjoyment of life, 
and also to actual pecuniary loss resulting 
to, and the expenses 
by, him. If he is engaged in a profession, 
trade, or other occupation, he must be 
compensated for the probable future loss 
by reason of incapacity or diminished 
capacity to work. 


Now, with reference tothe first head of 
damages the fasts which emerge from the 
record are thatthe plaintiff is permanently 
deprived of the use of one leg,, that he 
suffered: extreme pain during the period 
of five. weeks when he was in the hospital, 
and that he suffered some pain even after 
his discharge from the hospital, He is 
unable to go about with the aid of 
crutches, and stands in need of a doolt 
which costs him Rs. 20 per month. 
Having regard to these fasts and to the 
loss of enjoyment of life (the plaintiff 
being only twenty-nine at the time of the 
accident), we are of opinion that. the 
amount of Rs. 2,500 allowed by the District 
‘Judge is inadequate; and though it is 
impossible to arrive at an exact figure, 
we consider that Rs. 4,000 should be 
‘regarded asa fair compensation for the 

‘ pain, inconvenience, loss of enjoyment of 
life, and the actual peonniary „loss, caused 
to him by the wrongful aot of the 

- defendant. : oe 

In assessing damages‘ arising from the 
probable loss of future income the plaintifi’s 
average earnings form the natural basis; 
Potter v. Metropolitan Railway Ov. (1). 
At the same time, however, such son- 
tingencies as the nature of the income, and 

. the likelihood of its continuance, and the 
‘probable duration of the plaintifs life 
apart from the accident must all be con- 
sidered. As pointed out in Phillips v. 
London and South Western Railway Oo (2), 

«tbe Court has to consider what the plaint- 


(1) (1878) 28 L. T. 735. 
_ (2) (1580) 6 Q. B. D. 78; 41 L. T. 121; 28 W, R. 10. 
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iff’'s insome would probably have ~ been, 
how long that income would probably have 
lasted, and must take into consideration 
all the other contingencies to which the 
profession, trade or other occupation in 
which he is engaged is liable. It must 
be remembered that the damages are 
awarded once for aj], and must be given on 
the fairest- estimate which can be made 
of what the probable continuance of the 


- plaintifi’as income. would have been. 


Now, the District Judge finds that the 
plaintiff carried ona timber business which 
brought him an income of Rs, 1,600 
per anhum ; and that he had two rice shops 
in partnership with his three brothers, 
who formed a joint Hindu family with him, 
The evidence with respect to the amount 
of incomedoes not lead to any definite 
conclusion, but we think that the District 
Judge’s finding as to the profit acoruing. 
from the timber business may. be accepted. . 
The learned Judge holds that the, total 
income of the rice’ shops was about 
Rs, 3,000 per annum, and that the plaintiff's 
share would be about Rs. 700, Now, it is 
true that upon a division of the income 
among the brothers the plaintiff would be 
entitled to only one-fourth of the total 
income of these shops, but it is plain 
that two of the brothers aré infants, and 
are incapabls of doing any work, and that 
the profits must be ‘attributed to the 
earning cepacity of the remaining two 
brothers. This is a matter which the 
trial Judge has not taken into corsidera- 
tion, but’ it has an important bearing 
upon the earning capacity of the plaintiff 
which--has been, injuriously \affested by the 
accident. It seems to us that a fair estimate 
of the ‘income (insluding the profits of the 
timber business) attributable to the plaint- 
iff should be Rs, 2,500, apd not 1,700 or 
1,810 as found by the District Judge. 

‘The law does not require the Court to 
give the injured party the value of an 
annuity of the same amount as his average 
income forthe rest of his life. Though the 
rules governing the assessment of damages 
are simple enough, yet the amonnt to be 
awarded ina particular esse is not capable 
of any mathematical precision, Having 
regard to the earning capacity of the 
plaintiff as stated above, and to thé probable 
loss to be sustained by him, wa are of 
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opinion that the sum allowed by the 
District Judge shonld bə . increased by 
Rs. 50 per cent., namely, that the plaintiff 
should get Rs. 9,000 under this head of 


= damages. 


..The result is that we accept the plaintiff’s 
‘appeal, and in modifisation of the.-decrea 
‘of the lower Court we grant him a decree 

for Rs. 4,060 plus Rs. 9,000 = Rs. 18,000; 

but in view of the partial suocess of the 

plaintiff we leave the parties to bear their 
own costs in this Court. 
The cross-cbjestions are dismissed with 
costs. 
Appeal accepted; 
Oross-objections dismissed, 
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CALOUTTA HIGH COURT. 
AppzaL From APPELLATE Deceee No, 2922 ` 


or 1916. - ` 
Augnat 8, 1918. ; = 
Present: —Mr. Justice Fletcher wand 
< Mr. Justice Walmsley. ` 


SUBAL CHANDRA CHOWDHURY, 
MANAGER to Tae Estate or late 
GOPINATH SAUDAGAR—Prantize— 

APPELLANT a 
Le7sus 
SUVANKAR BARUA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Bengal Revenue Sale Law (Act XI of 1859), s, 37— 


Revenue sale—Occupancy raiyat, interest of, whether 
protested—Occupancy holding, transferee of, in posses- 
sion for more than twelve years— Landlord, whether can 
eject transferee, ' 

The interest of an otcupancy raiyat is protected 
from annulment at the instance of the purchaser of 
an estate at a revenue sale. [p. 437, col. 2,] 

A transferee of an occupancy ho ding, who has been 
_ in possession of the holding for more than twelve 
yeara prior to the institution of a suit for ejectment 
by the landlord, may acquire a right to stay upon 
the land so as not to be liable to ejectment. fp. 437, 
eol, 2.5 

Appeal against the decreas of the -Sub- 
ordinate Judge, 2nd Court, Chittagong, dated 
the 4th September 1916, affirming that of 
the Munsif, North Ranjan, dated the llth 
September 1915. 

Babu Dhirendra 
Appellant, 

Babas Khitish Chander Sen 
Ohandra Sen, for the Respondents, 


Lal Kasigir, for the 


ani Ohary 
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JUDGMENT. 

Fucrcagr, J.—This isan appeal preferred 
by the plaintiff against the decision of the 
learned ‘Subordinate Judge of Chittagong, 
dated the 4th September 1916, affirming 
the decision of the Munsif at North Ranjan. 
The plaintiff sued in ejectment. The 
original plaintiff claimed as the purshaser 
of an estate at a revenue sale, the pre- 
sent plaintiff being the executor of his 
Will. The question is, whether the defend- 
ants have got an interest that protests 
them from ejectment. What is found is thin 
The present defendants more than twelve 
years prior to the institution of the suit 
obtained the property by a deed of gift 
from a lady named Kompani, Kompani 
apparently is found to have had the right 
of av occupancy raiyat. Thatis clearly a 
protected interest. The present defendants 
have been in possession for more than 
twelve years. The right of the landlord 
to maintain a suit for ejectment on the 
ground thatthe tenancy has been transfer- 
red without his consent, if there is no custom 
of transfer, arose more than twelve years 
prior to the institution of the suit and the 
learned Judge of the lower Appellate Court, 
having regard to the fact that no question 
was raised in the Court of first instance as 
to whether there was a custom of trafsfer 
and also apparently, no doabt, in view 
of the fact that it was highly improbable 
that any person would permit a tenant or 
rather a person who had taken an invalid 
transfer from a tenant to remain in 
possession of the holding for twelve years 
or upwards without payment of rent, 
came to the conclusion that this point 
-having been raised forthe first tima in 
the Court of Appeal ought not to be 
gone into. I am quite clear from the 
Munsifês judgment that as regards the 
other ground no serious oontest was made 
in the Oourt of first instance. All the 
probabilities are iu favour of the defendants 
having a right to stay upon the land. 
Having ragard to the long pariod that has 
elapsed since the date of the deed of gift 
by Kompani, iam not inclined, after a 
pariod of over 43 years from the dats 
of the institation of the suit, to direct a 
trial de novo as prayed for by the learned 
Vakil for theappellant. I think in a case 
like this where 44 years have elapsed 
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since the date of the 
suit and all the probabilities are in favour 
of the defendants having a right to stay 
on the land, we ought not to send the 
čase back at this period to the , primary 
Court to be re heard. In that view, the 
present appeal fails and must be dismissed 
with costs. 
WALMSLEY, J.—I agree. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
MISCELLANEOUS Seconp Civis APPBAL No. 1819 
: er 1916, 
January 4, 1919. 
, Present :—Mr, Justice Chevis. 
THAKAR DAS—Dscrexz-Honprr— 
4 APPELLANT 
VETSUS 
SHAM DAS AND anorHER—JUDGMENT- 
Dezstoss, TIRATH RAM AND ANOTHER—- 


SUuRETIES— RESPONDENTS, 

Surety—Suretyship, construction of-—Surety, extent 
of, Uability of. 

Suretyships must be construed strictly, and a 
surety cannot be held liable beyond the extent to 
which he has contracted. [p. 439, col. 1.] f 

Respondents stood sureties for the judgment- 
debtors till decision of an appeal in the Divisional 
Judge’s Court. On the decision of the appeal the 
ease went back tathe trial Court and the decree- 
holders wanted to arrèst the judgment-debtors. 
The respondents agreed to extend their surety- 
ship till the “date fixed.” . Then followed an order by 
the Court, saying “parties want to compromise, time 
allowed up to 2nd January 1914.” This was followed 
by a further order, “if judgment-debters want 
to be made insolvents they can have up to 19th 
January 1914,” The judgment-debtors ‘appealed 
‘to the Chief Court which sent for the records, and 
— there was no hearing on either the 2ndor 19th 
January. The Ohief Court having rejected the 
appeal the case went back to the first Court, and 
the judgment-debtors having absconded, the decree- 
holders sought to realise the decree from the 
Sureties: > 
.. Held, that the statement of the sureties showed 
that they undertook nothing more than to produce 
the judgment-debtors on the date fixed for the 
next hearing, ie., 19th January 1914, and, therefore, 
they were not liable for the non-production of the 
judgment-debtors at a date nearly 2 years later. 
[p. 489, col. 1.] E 

Miscellaneous second appeal from the orcer 


of the Distriot Judge, Amritsar, dated the 
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10th March 1916, affirming that of the 
Subordinate Judge, lat Class, Amritsar, dated 
the 16th December 1915, holding that the 
sureties’ are not liable either to produce 
the judgment-debtors or to pay the decretal 
amount. 

Mr. O. Bevan Petman and Lala Balmokand, 
for the Appellant, 4 7 

Lala Moti Sagar, R. S., and Bhagat Rum 
Anand, for the Sureties, Respondents. 


JUDGMENT.—Tirath Ram and Bansi 
Dhar stood sureties for the judgment- 
debtors till decision of appeal in the Divi. 
sional Judge’s Court. That appeal having 


.been decided, the case came back to the 


Subordinate Judge, Lala Achhru Ram, The 
dgoree-holder wanted to arrest the judg- 
ment- debtors, Tirath Ram and Bansi Dhar 
agreed to extend their suretyship till the 
“date fixed,’ which I take to mean the 
next date of hearing to be fixed on that 
date. Then followed an order, saying 
“parties want to compromise, time allowed 
up to 2nd Jannary 1914,” but this was 
followed up by a further order, “if judg- 
ment-debtors want to be made insolvents 
they can have. up to 19th January 1914,” 
This was on 16th December 1913. The 
judgment-debtors then appealed to the 
Chief Court and the files were sent for by 
this Court. Apparently there was no hear- 
ing either on the 2nd or 19th January in 
the lower Court. There is an order, dated 
16th January 1914, initialled apparently by 
S. Umrao Singh, District Judge, say-. 
ing: “Files have gone to Chief Court, exe- 
cution stayed.” (The Subordinate Judge, 
Lala Achhru Ram, had left Amritsar 
on transfer on 10th January 1914, and his 
gases were’apparently sent to the District 
Judge). 


The Chief Court haying rejected the 
appeal, the case went beck to the first 
Court, and then the judgment-debtors 
having abssonded, the deoree-holders sought 
to realize the -decree from tbe sureties, 
The first Court and the District Judge 
having beld that the sureties are not liable, 
the decree- holders eppeal to this Court. 

Whether the sureties had the judgment- ` 
debtors ready to appear in Court on 19th 
January 1914 is disputed. The sureties 
have put in an affidavit to this effect, but 
seeing that the sureties’ first defence was 

i . 
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that their liability ended in the Divisional 
Judge's Court, I very mush doubt the affi- 
davit, The probabilities are that both sure- 
ties and judgment-debtors knew that the 
Chief Court had called for the records and 
that there-would be no heating on the 19th 
January 1914, and so they did not trouble 
to attend the Court, | 
But granting that they did not produce 
them on the 19th January 1914, the quss- 
tion still remains whether their liability ex- 
fended bayond that date. Suretyships must 
be construed strictly, and a surety cannot 
_ be held liable beyond the extent to which 
he has contrasted. What did the sureties 
mean by binding themselves to produce the 
jadgment-debtors on the “‘date-fixed?” I 
thick it may well bə argued on their ba- 
half that they merely meant the next date 
of hearing which the Court was about to 
fix. I do not think they contemplated a 
far distant date. As it happened, the date 
fixed ‘was not the actual date of the next 
hearing. The next actual hearing was on 
the 16th Desember 1915; when the files 
had ‘some back from the Chiet Court, nearly 
two years later than the date fixed by the 
Subordinate Judge, in Desember 1913. 
Looking at the actual undertaking of-the 
sureties as resorded by the Subordinate 
Jadge, I am unable to hold that the sure- 
ties undertook more than to produce the 
jadgment-debtors on the date which ths 
Court was about to fix at the time when 
the. sureties made their statement. That 
date was 19th January 1914, There was 
no hearing on that date, and I do not 
think the sureties can bs held liable for 
non-production of the judgment-debtors on 
a date on which there was no hearing. 
And I do not thiak that they oan be held 
liable for non-produstion of the judgment- 
debtors at a date nearly two years later, 
because all that they bound themselves-to 
do was to produce the judgment-debtora 
: ab the date fixed for the next hearing, i.e., 
19th January 1914, 
, The decision of the lower Courts seams 
to me correct, and I dismiss the aopeal, 
but I pass no order as to costs in this 
-Court as I think it isa hard ‘case for the 
deoree-holders, 
Appeal dismissed. | 
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PATNA HIGH COURT, 
APPEALS FROM APPELLATE Daorexs Nos. 724, 
776, 777 ann 778 or 1917, 

January 8, 1919, 
Present:—Mr, Justice Jwala Prasad. 
Babu RAM RAN VIJAI sSINGH— 

Darenpant—APPELLANT 
versus 
Musammat BIBI WAZIRUNNISSA AND 
OTHERS—PLAINTIFES AND OTHERS — DEFENDANTS 


RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42~—~Bengal Ten. 
ancy Act (VIII B. CO. of 1885), s. 88—Landlord and 
tenant—Transfer of portion of holding, whether bind. 
ing on landlord—Declaration that transfer not binding, 
maintainability of. 

Under section 88 of the Bengal Tenancy Act, a 
landlord is not bound to recognize a division 
of a tenure or holding, or a distribution of the rent 
payable in respect thereof, unless it is made with 
his express consent in writing. It is also well 
settled that a transfer of a portion of a holding 
without the landlord’s consent is not binding upon 
him. These rights of the landlord arise ont of his 
ownership in the property. A transfer of 8 por- 
tion of an occupancy ¿holding without the land. 
lord’s consent is an attempt to infringe those rights 
orto throw clouds upon them, so that œ landlord is 
entitled to sue for a declaration that such a transfer 
is not binding upon him: [p. £40, ool. 2.] 


Appeal from a decision of the District 
Judge, Patna. 

Messrs,- Kulwant Sahay ani Siveshurdyal, 
for the Appollant. 

Mr. Panchanan Banerjee for Mc. 
ud din, for the Respondents. 

JUDGMENT,—These appeals arise ont of 
four diffarent suits. The appellant is 
defendant in all these fonr suits. Ha pur- 
chased portions of four holdings, which 
belonged respestively to the defendants 
other than. defendant No, l in each of 
the four suits. The plaintiffs sought in 
these suits a declaration that the trans- 
fers of the portions of the holdings in 
fayorr of the appellant by the tenants 
were without their consent and as such 
were not binding upon them. There was 
also originally a prayer for a daclaration 
that the said transfera were illegal, in- 
effəstivə and inoperativa as against the 
plaintiffs bəsause thera was no custom or 
usaga of transferring a kasht without the 
consent of the proprietors or the maliks. 

The appellant a3 wall as the other 
defendants filed written statemants, resiste 
ing the claim of the plaintiffs and asserting 
that there was sustom of transferability of 
yaiyati kashti without the consent of the 
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Zemindars, and also that the transfers in 
favour of the appellant were recognised 
-by the plaintiffs. 7 

Originally ‘several issues were framed in 
the case, but at the trial the parties 
gave up the issues relating to the oustcm 
of transferability of occupancy holdings 
without tle landlord's ecneent and tke 
resognilion of the transfers in suit by 
the landlord. The prinoipal issue tried 
in the suit was issue No. 4, whicb, after 
amendment, stood as follows: . 
: “Whether the sale-deeds in suit are 
- valid and operative against the plaintiffs?” 

Both the Courts below desided this 
issue in favour of the plaintiffs and gave 
‘the declaration to the plaintiffs in all the 
four suits upon the finding that the 
transfers ` in question were without the 
landlords’ consent and were not binding 
“upon the plaintiffs. This finding igs not 
‘disputed. It is conceded that the plaint- 
.iffs are not bound by the tranafers. 


`. It is, however, contended on behalf of 
the appellant, the transferee of the por- 
tions of the holdings, that under section 
42 of the Spesific Relief Act, the plain- 
tiffs are not entitled to the declaration 
given to them by the Courts below. 
‘The Caleutta rulings are against this 
contention: Vide Banst Das v, Jagdip 
Narain Chowdhry (1) and Sheik Gozoffur 
Hossein v. H. Dablish (2). In both these 
cases their Lordshipa .granted the declara- 
tion sought by the , plaintiffs that the 
holding was not transferable and that the 
alienation cf a portion thereof was in: 
valid and not binding upon the landlord. 
In the case of Rai Kamaleswari Persad” 
Singh Bahadur v. Maharaja Harbullabh 
Narain Singh Bahadur (8) similar was 
the cbservation of Mookerji, J. 

Apart from the aforesaid authorities J 


am of opinion that the Courts below 
were right in giving “the plaintiffs tke : 
declaration sought in the suits. It is 


true tbat in a suit for a declaration the 
plaintif, under section 42, muss prcve 
‘that be has a present ‘existing interest 
‘In the. property and that the defendant 
has, dore some aot which is hostile to 


(3) 240. 152; 12 Ind. Dec. (x. s.) 767, 
(2). 10. W.N. 162. 
(3) 20, L. J. 269 at p. 875. 
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and invades that right of the plaintiff. 
In other words, some cloud must be cast 
upon the title of the plaintiff before he 


can-ask for its removal: Vide Kenaram 
Ohuckerbutiy v. Dinonath Panda (4) and 
Deokals Koer v, Kedar Nath (5). In the 


latter case the history of the ‘enactment 
of seotion 42 of the Specific Relief Act, 
J of 1877, bas been Iucidly set forth, In 
the present case the sale-deeds expressly 
désJare that the transferees shall be 
entitled, on the basis of the doonments, 
to have their names. registered .in the 
Sherista of the landlords. A landlord is 
not bound to recognise a division of a 
tenure or holding, or a distribution of 
the rent payable in respect thereof, unless 
it is made with ‘his express consent in. 
writing under section 83 of ‘the Bengal 
Tenancy Act. It has also been well 
settled that a transfer of a portion of 
the holding without the landlord’s con-. 
sent is not binding on him. The afore- 
said rights of the landlord arise ont of 
his ownership in the property. The trans- 
fer of a portion of an oscupansy holding 
without the landlord’s consent is, there- 
fore, an attempt to infringe those rights, 
or to throw slouds upon them. The 
deeds in question purport to oreste a 
right in the transferees antagonistic to 
that of the plaintiffs and may in futura 
serve as an .evidence of such a right 
against’ the landlord. It is upon this 
principle that a person is entitled to have 
a declaration that a decree in a suit to 
which he is not a' party is collusive and” 
not binding upon him, if it -relates to 
any property in which that person bas 
an interest. The observation of the Court 
in Bromley v. Holland (6)‘quoted in Gandla 
Pedda Naganiz v. St.anappa (7) appears 
entirely to apply to the present sase, 
The instruments of sale in favour of the 
appellant may be used to the prejudice 
of the landlords. It is obvious from the 
pleadings in this case that the appellant‘ 
was not only interested in denying the 
right of the plaintiffs to refose the 


(4) 9 W R325. - 

(5) 15 Ind. Cas. 427; 39 O. 704 16 O. W. N. 
838, 
“ (6) (1£02) 7 Ves Jur. 3, 23 E. R. 2:6 R. B. 58. 

(7 28 Ind. Cas, 282: 88 M. 1162 at p. 1167; 27 M. D, 
J, 520; 16 M. L. 1.30, 
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‘recognition of the transfers, but he express: 
‘ly denied the plaintiffs’ right in the written 
statament and went so far as to say that 
the plaintiffs had recognised his transfer. 
Jn the words of Sir Asutosh Mookerji, 
J., in Harendra Lal Rai Ohowdhury v Nawab 
Salimulfah Bahadur (8), “the defendant, 
-if he had no interest to deny the title 
, of the plaintiff, may, have defeated the 
action by deslaration that he had neither 
denied nor was interested to deny the 
right which the plaintiff sought. to establish.” 


The appellant was interested in deny- 
ing the right of the plaintiffa to refuse 
the recognition of fhe transfer and as 


“a matter of fasthe did deny. There oan, 


therefore, be no doubt that there was a 
threatened invasion of the right of the 
plaintiffs in- the holdings’ in question, 
J, therefore, ovarrule the contention of 
the learned Vakil on behalf of the appel- 
lant, and confirm the decree of the 
Courts below. The appeal is accordingly 
dismissed with costs. , 
Appeal dismissed. 


(8) 7 Ind. Cas. 21; 12 0. L. J. 386 at p. 345, 
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PUNJAB CHIEF COURT. 
Frest Civin APPEAL NO. 749 or 1915; 
December 7, 1918. 

R Present:—Mr. ‘Justice Shadi Lal 
and Mr, Justice Wilberforce, 
Mr. F., A. GREGORY—Derenpant— 
APPELLANT - 
` versus 
Mr, ALBERT PUECH ELAN GIH 
— RESPONDENT. 7 
Civil Procedure Code (Act V of 1908), s. 21, O., VI, 
y. 17, O. XX, r. 16—Jurisdiction—Suit tried in wrong 
place—Plea ‘of want of jurisdiction, whether can be 
taken in appeal—Amendment of plaint—Discretion of 
¢ Court—Accounts, rendition of, when can be ordered 
—COontract between parties, effect of. - 

Where there has been no failure of justice from 
the trial of a case in a wrong Court, the plea as 
to want of territorial jurisdiction cannot be enter- 
tained in appeal. [p. 442, col1.] 

Ratti Ram v, Kundan Lal, 26 Ind. Cas. 548; 87 P. 
R. 1914, 284 P. E. R, 1915, followed. 

Order VI, rule 17, of the Civil Procedure Code 


- confers avery wide discretion upou the Court with 
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respect to the amendment of pleadings, and an’ 
order allowing amendment of a plaint willnot be 
set aside when the amendment has not caused 
any prejudice to the defendant [p~442, col. 1.] 

Rendition of accounts can only be directed where 
the relationship between the parties-is such that it 
is the only relief which would enable the claimant to 
satisfactorily assert his legal right [p. 442, cols. 1 & 2.] 

In a suit for dissolution of partnership and 
appointment of a Receiver and payment to the 
plaintiff of his share of the profits, it appeared 
that the plaintiff had financed the business which 
the defendant carried on as a contractor and that in 
pursuance of an agreement between the parties 
the plaintiff was_entitled to receive interest at 12 
per cent per annum on the amount advacced by him 
and a further sum equal to 2- per cent, of the 
net profits made by the defendant on every contract 
carried on by him. The defendant also- undertook 
“to keep full and true accounts of the income and 
expense of the business” and also stipulated that the 
accounts “will be balanced annually and interest 
charged thereon”: ‘ 

Held, that under the circumstances and in view 
of Order XX, rule 14, Civil Procedure Code, the 
plaintiff had established his right toa rendition of 
accounts. [p. 442, col. 2.] 

First appeal from the order of the Sub. 
ordinate Judge, Ist Olass, Lahore, dated the 
27th January 1915, granting a preliminary 
decree for rendition of accounts. 

Mr. Obedulla, for the Appellant. 

Messrs. Herbert and Parker, for the Re- 
spondent, 


JUDGMENT.—This appeal arises out of 
an action which, upon the plaint as originally 
framed by the plaintiff, was one for dissolue. 
tion of partnership and rendition of accounts, 
The claim was resisted by the defendant on 
various grounds. The Subordinate Judge 
disposed of these pleas by orders passed on . 
different dates. The question of jurisdiction 
was decided in favour of the plaintiff 
on the 19th March 1913, but the contention 
urged by the defendant that the transaction: 
between the parties did not in law amount to 
partnership was upheld on the 27th February 
1914, and the Court holding that no pre. 
judice would be caused to the defendant 
by an amendment of the plaint directed the 
plaintiff to amend the plaint in accordance 
with its desision on the issue relating to 
partnership. Upon this requisition being 
complied with, the suit was heard on the 
merits and finally resulted in a decree for 
tha rendition of accounts, against which 
preferred the present 
appeal, 

Mr. Obedulla for the appellant again 
agitates the question of jurisdiction and 


x 
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contends that the causé ‘of action arose 
beyond the territorial limits of the jurisdic- 
tion of the trial Court. To this argu- 
ment section 21, Civil Procedure Code, 
furnishes acomplete answer. We are unable 
to discover any failure of justice resulting 
from the trial of the suit in the wrong 
Court (assuming for the seke of argument 
that the Lahore Court had no jurisdiction to 
entertain thesuit) vide Ratti Ramy. Kundan“ 
Lal (1). The desree-cannot, therefore, be im- 
peached upon the ground of the alleged want 
of jurisdiction, 
' Nor do we see any force in the contention 
that the lower Court should not have 
allowed the amendment of plaint. The 
provisions of the present Civil Procedure 
Oode, vide Order VI, rule 17, confer a very 
-wide discretion upon the Court with respect 
“to the amendment of pleadings. There 
‘gan be no doubt that the amendment has 
caused no prejudice to the appellant. 
The cardinal point for determination is 
whether the plaintiff is entitled to arendi- 
tion of accounts. Now, it is beyond dispute 
that he financed the business which the 
` defendant carried on as a contractor, and 
that in pursuance of the agreement entered 
into between the parties, the plaintiff was 
„entitled to receive interest at 12 per cent. 
“per annum on the amount advanced by him, 
‘and a further sum equal to 25 per cent. of 
-the net profits made by the defendant on each 
‘and every contract carried on by. him, 
‘Moreover the defendant undertook to keep 
full and true accounts of the income and 
. expense of the business,” and also stiputated 
` that the accounts “will be balanced annually 
-and interest charged thereon.” 


Mr, Obedulla for the appellant relies upon 
_ *a@ Division Bench judgment of this Court in 
“Jowahir Sétigh v. Haria Mal (2) in support of 
‘the proposition that the right to claim a ren- 
` dition of ascounts is an unusual form of relief 
‘and can be granted only in certain specified 
“gases. We have no quarrel with this ex- 
“position of law; but that very judgment 
“makes a special reservation in favour of 
`of trade usage or definite contract between 
“the parties, and rightly points out that rendi- 
‘tion of ascounts is only to be claimed 
“when the relationship between the parties 
„i (A) 26 Ind. Cas. 543, 87 P, R. 1914; 384 P.L.R, 1916, 
s+ (2) 60 P. R. 1899. - i 
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ig such that it is the only relief which 
would enable the claimant to satisfactorily 
assert his legal right. - ; 

Now, we have no hesitation in holding that 
it is impossible for the Court to determine 
the amount due tothe plaintiff without going 
into the accounts, Order XX, rule 16, Civil 
‘Procedure Code, provides that where it is 
necessary in order to ascertain the .amount 
of money due to orfrom any party that 
an account should be taken, the Court 
shall, before passing its final decree, pass 
a preliminary decree directing such accounts 
to be taken as it thinks fit. In view of 
this statutory provision and-of the terms of 
the-sontract between the parties, we are of 
opinion that the plaintiff has established his 
right to a rendition of accounts. 

The appeal, therefore, fails and is dismissed 
with costa. : 
Appeal dismissed, 


PATNA HIGH COURT. 

Civiu Revision No. 118 or 1918, 
December 10, 1918. 
Preszent:—Mr. Justice Atkinson and Mr, 
Justice Manuk, 

Musammat CHANDRAMANI KOHER— 
DEFENDANT-—PETITIONEB 
VeTEUS 


BASDEO NARAIN SINGH AND orners— 


Opposite PARTY, 

Court Fees Act (VII of 1870), s. 12—Civil Procedure ` 
Code (Act V of 1908), s. 115, O. VII, r, 11—Govern- 
ment of India Act, 1915 (5 & 6 Geo, Y, C. 61), s. 107— 
Court-fees—Valuation, order as to—Demand order, 
faslure to comply with—Plaint, rejection of —Appeal, 
whether lies— Review—Revision—High Court, power of 
interference of. ; ` | 

Section 12 of the Court Fees Act bars an appeal 
against an order rejecting a plaint under Order VII, 
rule 11 (b) or (c), of the Civil Procedure Code when 


-such order is based ón a question of valuation pure 


and simple. [p.-449, col. 1.] 
Where, however, the order necessarily involves a 
decision of the category or class under whioh a 


‘suit falls,” even though it incidentally decides a 


tease, of valuation, the order is appealable. 

In cases where the right of appeal is barred if 
the order involves a question of jurisdiction, .the 
High Court can interfere either under section 115, 
Civil Procedure Code, or under section 107 of the 


-Gevernment of India Act by virtue of the residue 
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of jurisdiction which the Court will always exercise 
wherever -it appears that there has been somethin 
in the nature of a denial of fair trial. [p. 449, col. 1. 
Before or after an order of demand fructifies by 
non-compliance into a recorded order of rejection 
of the plaint under Order VII, rule 11 (e), of the 


< Civil Procedure Code, the Court contemplated in 


a 


section 12 of the Court Fees Act may, for good and 
sufficient reasons, review its own order of demand 
on application by the plaintiff, or revise that order 
by its own motion, [p. 444, col, 2; p. 445, col. 1.7 


Civil revision from an order of the Addi- 
tional Subordinate Judge, Gaya, dated the 7th 
May 1918. 

Messrs, Syed Hasan Imam, Purnendu Narain 
Sinha and Kazlaspati, for the Petitioner.’ 

Messrs, Susil Madhab Mullick and Sunder 
Lal, for the Opposite Party, 


JUDGMENT. 

Manor, J.—This is an application, under 
section 115_ of the Civil Procedure Code, 
inviting us to revise an order of the Addi- 
tional Subordinate Judge of Gaya, dated the 
7th of May 1918. Itis necessary to set out 
the facts briefly for the purpose of consider- 
ing the question of law arising for our deter- 
mination, 


The petitioneris the only daughter of one 
Sital Prasad; of the opposite party No. 1 
is her adopted son and Nos, 2, 3 and 4 
claim to bs the Gotias or reversionary 
heirs of her father. In the year 1917 
the opposite party joined in instituting a 
suit against the petitioner “for the adminis- 
tration of the properties left by her 
father Sital Prasad by the appointment of 


- a Receiver,” as stated in the application 


for revision. That suit was valued at 
Rs. 58,000 for the purpose of jurisdiction, 
but the plains bore a Court-fee of Rs. 10 
only. The petitioner as defendant iu that 
suit objected thatan ad valorem Court-fee 
ought to be paid by the plaintiff. On this 
objection the learned Subordinate Judge 
recorded an order on the 24th April 1918 in 
the following terms :— | 

‘In this case the plaintiff has paid Court- 


“fee of Rs. 10 only.’ The plaintiff wants 


appointment of a Receiver during the life- 
time of the female owner on the allegation 
tbat she is wasting the property. This is 


undoubtedly a prayer for consequential relief ° 


and ad valorem Court-fees ought to have 
been paid. The plaintiff is, therefore, required 
to pay in the deficit Court-fees on the 


` yalae of the property in suit withia ten 


- 
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days from this date, otherwisethe plaint will 
be rejested.” - 

‘On the 4th May 1918, the plaintiffs. 
respondents applied for a review of that 
After hearing the Pleaders for both 
parties, the learned Subordinate Judge passed 
an orderon the 7th May 1918, granting 
the application for review, setting aside 
his order of the 24th April 1918 and 
directing that the case should proceed 
without payment of any additional Court. 
fee. He based this order mainly on a 
decision to which hia attention was drawn: 
Manmatha Nath Biswas v. Rohilli Mend 
Dast (1), and held that as the claim for 
the appointment -of a Receiver could not 
be” valued, Schedule II, Article 17, clause 
(vt), of the Court Fees Act would govern 
the case. He pointed out that the plaint- 
iffs did not want a declaration that the 
properties were being wasted nor did they 
want an injunction upon the defendant. 
The learned Subordinate Judge also frankly 
admitted that be would not have passed the 
order of the 2ith April if his attention 


- had been drawn to the decision in Man. 


matha Nath Biswas v. Rohiltd Mont Dasi 
(1). He, therefore, felt he was “not justified 
in pressing for payment of the additional 
Court-fees.” 


It is against this last order that the 
petitioner “has moved this Court, and the 
only point taken by Mr. Hasan Imam on 
her behalf is that under section 12 of the 
Court Fees Act (VII of 3870), the order 
of the 24th of April was finalas between the 
parties to the suit and could not be the subject 
of review. 


“A preliminary’ objection was taken on 
behalf of the respondents that the appli- 
sation to this Court for revision of the 
order complained of was incompetent, in- 
asmuch as an appeal lay from that order 
under the Civil Prosedure Code, Order XLIII, 
rule 1 (w). This objection, however, was 
subsequently withdrawn, as we intimated 
during the hearing that we were prepared 
to treat the applicatién as an appeal for 
the limited purpose of desidirg only whe- 
ther the Subordinate Judge had jurisdiction 
to review his order of the 24th April. The 
application remains, therefore, before us as an 


(1) 27 A, 406; 2 A, L. J, 84; A. W. N, (1908) 6, 
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“application under sestion 115 of the Civil 
Procedure Code. i 

Section !2, slansa (1), of the Court Fees 
Aot lays down: “Every question relating to 
valuation for the purposes of determining 
the amount of avy fee chargeable under 
this Chapter on a plaint,....,shall be decided 
by the Court in which such plaint...... is 
filed and sush decision shall ba final as 
between the parties to the suit.” Clause 
(2) of that sestion enables a Court of 
appeal, reference or revision before whom 
the suit comes, to levy an aliitional fee 
in the event of the question having been 
wrongly desided to the detriment of the 
revenue. It will be observed that the Court 
under slause: (2) cannot reduse the fee 
if the decision of the lower Court was 
to the detriment of the subject and to the 
advantage of the revenue [ Narayan: Madhavrao 
Naik v. Oollectar of Thana (2)]. 


The point for our determination really 
turns on the interpretation of the worda 
in clause (1) “Every question relating to 
valuation for the purpose of determining the 
amount of any fee chargeable’, for it is 
only to the decision of such a question 
that the Legislature has given finality. The 
interpretation of these words has been the 
subject of numerous decisions of all the 
High Courts, except, so far as I know, 
our High Court. The matter has usually 
eome before them by way of appeals from 
orders rejecting plaints passed under section 
54 of the Civil Procedure Code (Ast XIV 
of 1882), or, since the Civil Procedure 
Code of 1908, from similar orders passed 
., under Order VII, rule 11, clauses (b) and 

(c). For the purposes of the matter we 
are now considering there is no prastical 
difference between the provisions of the 
old and new Code in this particular res. 
pest. It is tobe observed that such orders 
were expressly included in the definition 
of a decree‘under section 2of the Code 


of 1882, even as they are now so inoluded 


under section 2, clanse 2, of the Code of 
1808. Now, under section 540 of the Code of 
1882, even as under section 96, clause (1), 
of the Code of 1908, such orders were 
and are’ appealable as decrees sava where 
otherwise expressly provided in the Civil 


ý (2) 2 B. 145; 2 Ind., Jur, 419;1 Ind. Dec. (x. a) 
25, a \ 
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. Prosedure Codes themselves, or by any 


other law for the time bsing in forse, 
There was under the old Code, and there 
is under the new Code, no such express 
saving provision, aud the question, therefore, 


resolves~itself, under either Oode, into a ° 


question as to whether appeals from such 
orders are barred by section 12, clause 
(1), of the Court Fees Act. It may be 
taken as having been cənseded before us 
that .the right of appeal frdm an order 
rejecting a plaint under Order VII, rule 
11, olanses (b) or (c), is tha touchstone 
whereby the finality contemplated by gestion 
12 of the Court Fees Act may be tested, 
and that the right of the Court to review 
its original order. would a fortisri follow 
on the right of appeal from gush order, 
as a matter of course. No argument to 
the contrary has been” advanced and no 
suggestion made; nor indeed_in principle 
could any auch argument be advanced, for, 
if a Court of Appeal may correct an 
erroneous order rejesting a plaint despite 
the provisions of section 12 of the Oourt 
Fees Act, it is obvious that the Court 
passing the: order may. for good euse 
review its own erroneous order, instead 
of driving the-aggrieved plainfiff to disobey 
that order, await the rejestion of his plaint 
and then appeal against this rejection. 
Quite apart from principle, however, an 
order on review would stristly speaking 
be within the terms of section 12, clause 
(1), of the Court Fees, Act, as a decision 
by the Court in whish the plaint or appeal 
was filed; atany rate far more so than, 
a decision by another Court on appeal; 
and it would be equally so whether the 
order of demand had fruatified by non- 
compliance into an order of rejection or 
not. We are of opinion that there is nothing 
in the Civil Prosedure Code or in section 
12 of the Court Fees Act to ‘debar a 
Court of first instance from reviewing for 
good and suffisidnt reason its decision on 
all questions relating to valuation for 
the purpose of determining the amount of 
feo ohargeable on the plaint. Oa the 
contrary, under the new sestion 15] of 
of 1908, the 
Court has an inherent power to make 
such orders asma ba nse33sary for the 
ends of justise in order to prevant the 
abuse. of the pr s933 


ef the Court, and `’ 


r 
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under, section 152, the Court has a right 
to correct -arithmetical mistakes in orders 
generally, or errors arising therein from 
any accidental omission. To take an 
illustration: suppose a Court has by an 
arithmetical miscalculation or other inad- 
vertence demanded an exorbitant Court- 
fee from a plaintiff and passed an order 
on him to pay the defisiensy on pain of 
his plaint being rejected. If that error 
is observed by the Court or brought to 
its nctica after that order has been 
placed on the order-sheet, can it be <con- 
tended that the Court has not the power 
to correct its error and, thereby prevent 
the abuse of the Court’s process in 
illegally exturting a Court-fee to which 
the ‘revenue was not entitled under the 


law? I am decidedly of opinion -that it. 


has. If i6 did so, it would be thus re- 
viewing or revising its own order, for 
there is no particular magic in the word 
“review.” To hold otherwise would be to 
hold that judicial extortion may be indulg- 
-~ ed in under legislative sanction. I emphati- 
- oally decline to subscribe to such proposi- 
tion. 

I turn now to the judicial interpretation 
of the sestion by the Indian Courts. As 
far back as 1871 the Calcutta High Court 
had to consider a similar question, which 
arose under Article ll of Sshedule B to 
Act XXVI of 1667, and held that an order 
passed under that Article ia not final so 
as to bar an appeal, where the decision 
of the Munsif on the valuation took the 
case beyond his jurisdiction. The great 
inconvenience which would result from any 
other interpretation was well illustrated by 
Norman, J., in the coursa of his judgment 
[Collector of Sylhet v. Kalee Ooomar Dutt 
(3)]. In 1873, the same Court held that 
though it was not open to the appellant 
under section 12 of ths Court Fees Act 
to dispute the correctness of the Munsit’s 
finding on the question of valuation, 
there was nothing in that section ~ to 
prevent him from appealing under the 
provisions of séction 86 of the then Code 
of Civil Procedure and from urging that 
the Munsif was wrong in holding that 
the case was not governed by the provisions 
of a different Article of the Court Fees 


(3) 7 B. L. R. 663; 16 W. R. F B. 10. ~ 


a 


a 
Hi 
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Ast: Gunga Monee Ohowdhrain v. Gopal Ohun- 
der Roy (4). ~ 

In 1877, the Bombay High Court took 
a precisely contrary view and held that 
the right of sppeal to which the plaintiff 
might have been entitled under sections 
31 and 36 of the Civil Procedure Code 
(Act VIIL of 1859) had been taken away 
hy seotion 12, clause (1), of the Court 
Fees Aot (VII of 1870) [Narayan Madhav- 
rao Naik v, Collector of Thana. (2)], In the 


“same year the Allahabad High Court held 


that section 12 of the Court Fees Act 
does not prevent a Court of Appeal from 
determining whether or not consequential 
relief is sought in a suit, so that it may 
determine under what slass of cases the 
suit falls for the purposes of that Act, 


-1t held, however, that section 12 probi- 


‘bits appeals on questions relating to valua- 
tion for the purpose of determining the 
amount of fee. It pointed out that when 
a certain fee is fixed by the Act for all 
suits of, a certain nature no question of 
valaation arises [Uhunda v. Ram Dial (5)). 
Three years later the Caloutta High 
Court definitely held in general terms 
that thé provisions of the then Civil Pro- 
cedure Code (Act VIII of 1859 amended 
by Act X of 1877) removed the finality 
declared by section 12 of the Court Fees 
Act, and allowed an appeal from an order 
rejecting a plaint asinsnfficiently stamped 
[Ajoodhya Pershad v. Gunga Fershad (6)], 
In 1881, the Madras High Court refus- 
ed to give to the terms of sestion 12 a 
larger interpretation thau they fairly admit 
of, and held that they do not declare 
the decision of the Court mentioned in 
clanse (1) to be final on all questions 
which may arise respecting the Court fee 
but only on every question relating to 
valuation for the purpose of determining 
the amount of fee. Valuation, the Court 
said, may be a mere arithmetical oaleula. 
tion or may involve the decision of a 
simple question of fact; while onthe other 
hand apart from the valuation necessary 
to determine the fee, questions of much 
niseiy, may arise respecting the fee proper- 
ly leviable, It pointed out that the 


4 


(4) 19 W. B, 214.” 
(5) 1 A. 360; 1 Ind. Jur. 851; 1 Ind. Dec. (N. s.) 247, 
(6) 6 U. 249; 6 O, L, R. 667; 3 Ind, Dec, (N. 8.) 168, 
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amended Code of Civil Procedure (Ast X of 
1877) had apparently accepted the con- 
struction, of the Court Fees Act adopted 
by the High Court of Bengalin Gunga Monee 
Ohowdhrain v. Gopal Ohunder Roy (4) and 
Qollector of Sylhet v. Kalee Oooumar Dutt (3) 
and the High Court of the North Western 
Provinces in Ohunia v. Ram Dial (5) since the 
desiszionin Narayan Madhavrao Naik v. Collector 
of Thana (2) which was governed by the 
Civil Prosedure Code (Act VIII of 1659) 
[Annamalai Ohetti y. Lt. Col. J. G. Oloete 
(7)]. Then followed in 1882 the desision 
in Omrao Mireay. Mary Jones (3), in whioh 
it was distinctly held that the definition 
of a deoree in section 2 of the Civil 
Procedure Code of 1882 had altered the 
law laid down in Narayan Madhavrao Naik 
v. Collector of Thana (2) and that section 
12 applies merely to valuation when there 
is. no questionas to the Article of the 
Sshedule of the Ast with reference to 
which the valuation is to ba made; and 
was not intended to apply to a sase in 
which it was contended, not that the suit 
had been wrongly valued, but that the 
relief had béen improperly estimated by 
putting it under a wrong Article in the 
Schedule of the Act. Itis true the Rule in that 
case was discharged on the ground that 
the proper course to adopt was to wait 
till the plaint was rejected under section 
54 (a) of the Civil Procedure Code, and 
not to come up on revision against the 
demand of an extra sum. This, however, 
does not affect the question. The plaint- 


„iff in that case in compliance with that 


x 


decision waited till his’ plaint was reject- 
ed, appealed to the High Court and his 
appeal was allowed [Omrao Mirza v. 
M. Jones (9)]. The question there was whe- 
ther the plaint was filed within clause (3) 
or clause (6) of Article 17, Schedule 1I, 
of the Court Fees Act and the sonten- 
tion of the plaintifi-appellant was that the 
Subordinate Judge had misconceived the true 
nature of the suit. Two years later a Fall 
Bench of the Bombay High Oourt held that 
an appeal lay against orders on the question 
whether or not any particular suit was one 
admitting of valuation by the Judge, but no 
appeal lay when onse it was found that the 
(7) 4 M. 204; 11 Tad Dee. (N. s} 977. 


| (8) 12 O. L. B 
- 8 10 0, 599; 6 Ind, Dee, (N. #.) 401, 
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valaation: made by him was within his proper 
functions; in the latter case his desision and 
the several elements of it are conclusive as 
between all parties. An attempt was made 
to explain the desision in Naray1n Madhavrac 


“Nath v. Ocllector of Thana (2), but in my 


opinion without any graat success. The Full 
Bench further expressed its opinion that a 
decision on a question of valuation was subject 
to revision by the High Court under section 
622 of the Civil Procedara Codeand Regula-. 
tion If, sestion 5, of 1827 in a certain : 
class of cases Í Vithal Krisahn v, Balkrishna 
Janardan (10)]. 

A Fall Bənəh in the Allababad-High Court 
next considered the question in Muhammad 
Sadik v. Muhammad Jan (11) and beld that 
the intention of the framers of the Code of 
Civil Procedure 1882 was that there 
should be an appeal in every case falling within 
section 54 of that Oode. The Fall Bench 
thought that it was unnecessary to consider 
whether sestion 12 of tha Conrt Fass Ast 
could be resonsiled with the provisions of the 


Code, as the Madras High Court had attempt- 


ed to do in Annamalai Ohetti v, Lt. Ool, 
J. Q. Cloete (7), but intimated that they would 
have great difficulty in Gonslnding that a 
Court can determine the -amount without 
deciding the question as to the relief sought; 
and yet that the relief sought was not a 
question relating to the valuation for the 
determination of the fees chargeable, f 
Another Full Bench of the same Court had 
to consider the question as to the finality of 
ordera passed under section 5 of the Court Fees 
Act and, for the purpose of analogy compared 
the provisions of section 19 ofthat Act. Sir ` 
John Edge, C. J., who had been a party to the 
decision in Muhammad Sadik v, Muhammad 
Jan (11) in delivering the main judgment 
of the Uourt in the later case, explained that 
those authorities, which had held that the 


“right of appeal lay, really decided only so 


Taush, viz., that a question as to the category 
of the relief sought is not a question relating 
to valuation for the purpose of determining 
the amount of any fee chargeable.” He. 
admitted that the decision in Muhammad 
Sadik v. Mahammad Jan (11), to which he 
had been a party, had gone too far in deciding 
that anappeal lay from a wi under 
(10) 10 B. 610; 5 Ind, Dee. (N. s.) 


(11) li À, 91; A. W.N. (assay sA 6 Ind. Deo, 
(x, x.) 486. 


N 
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“section 54 of the Civil Prosedura Code which 
was also a decision within the meaning of 
section 12 of the Court Fees Act, Ths learned 
Chief Justice sonsiderad that so far, if at all, 
as section 54 of the Code of Civil Prosedure 
applied to desisions under section 5 or seation 
12 of the Court Fees Act, orders under sastion. 
54, Civil Procedure Code, came within the 
exceptions contained in sestions 540 and 584 of 


the then Code, z.e., appaals were excluded by 


section 12 of the Court Fees Ast as being 
another Jaw for the time being in force 
[ Balkaran Rat v. Gobind Nath Tiwari (12)]. 
_ Inthe same year a Divisional Bensh of 
the Madras High Court followed the Calontta 
decision in Ajoodhya Pershad v. Gunga Pershad 
(6) and held on sesond appeal that when it 
was not a mere question of amount or 
arithmetical calculation, a decision of the 
Aower Appellate Court may be revised by 
the High Court [Kanaran'v. Komappan (13)], 
The question again came before the Fall 
Banch of the Allahabad High Court in 
Amjad Aliy. Muhammad Israil (14). The facts 
of the case are instructive: a plaint was 
presented in the Oourt of a Subordinate 
Jadge on November .16th, 1823, the last 
day within the period of limitation. On 
that day the Court Muonsarim reported 
that the Court-fees paid were insufficient. 
The Subordinate Judge ordered the plaint 
to be returned and dirested that it should 
be presented again within four days 
along with the deficient Court-fee duty, 
As a matter of fact the plaint was not 
returned to’. the plaintifs on the 16th 
November; on the following day they appeared 
before the Subordinate Judge and put in 
& petition objecting to his order, but at 
the same time they lodged in Court the 
additional amount under protest. On this 
petition, the Court ordered the deficient 
QGourt-fee to be paid, which was done and 
tha plaint was then admitted and registered. 
At the hearing of the suit the defendants 
contended that the plaint as presented on 


. November 16th being insufficiently stamped 


was an invalid plaint, and that as the 
defisioné duty was not paid till the 
following day the suit was barred by 
limitation, The plaintiffs replied that the 

(12) 12.4. 129, A. W. N. (1890) 39;6 Ind. Deo, 
(x. 8.) 831. 

(13) 14 M. 169; 5 Ind. Deo. (N. =.) 120. 

(14) 20 A. 11; A. W. N. (1897) 157; 9 Iad. Dee, 
(x. a.) 387 (F. B.). 
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Court-fees paid on the 16th November 
were suffisient, that the Court had acted 
érroneously in compelling them to pay a 
larger sum and that, therefore, the plaint 
as presented on November l6tb was a 
valid plaint. A preliminary issue as to 
limitation was framed and after hearing 
arguments the tubordinate Judge desided 
that the suit was not barred, as he now 
held that the stamp duty paid on November 
16th was sufficient. The suit was ultimate: 
ly dismissed on the merits. On an appeal 
to the District Judge by the plaintiffs, the 
defendants objected under section 561 of the 
Civil Procedure Code, 1882, sontending 
that the Subordinate Judge was wrong 
in holding that the suit was not time. 
barred and that the plaint was properly 
stamped. The District Judge on these 
pleas held that the plaint was insuffisient- 
ly stamped on the 16th November and 
was, therefore, barred. Oa second appeal 
to the High Court the case was referred 
to a Fall Bench and was argued on the 
effect of the words: “Such decision shall 
be final as between the parties to the 
suit.” The question was whether the first 
order of November 16th or the later 
order at the hearing wes the “decision” 
section 12. The Full 
Bench held that the later of the twa 
orders must be considered to be the 
decision” referred to in section 12, The 
ratio decidendi apparently was that when 
the order of November 16th was passed, 
it could hardly be said that there were 
any parties or any suit, and that the 
words of seotion 12 read in their natural 
and literal sense are wholly inapplicable 
to & oase in which a plaint had not been 
filed,” as distinguished from “presented” and 
in whioh there was, therefore, no existing 
suit and no parties to such suit. 

The order of the 16th November was 
in the learned Judges ` opinion merely an 
interlocutory order whioh the Court may 
vary as long as it has seisin of the case, 

-In the case of Bankey Behari vy. Ram 

Bahadur (15) such an order was revised 

by this Court, though the provisions of 

section AH a the Court Fees Act were 

not considered. One of us was a pa 

that decision, oe a 
(18) 44 Ind, Cas, 891; 4 P. L, W. 281; (1918) Pat, 
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It should be mentioned that in the Allah- 
bad case all questions of rejection of a plaint 
‘under section o4 of the Civil Procedure Code 
(18&2) Were expressly excluded from the 
` soope of the decision. 

It will be observed that the facts-in that 
case were very similar to the fasts before 
us, inasmudh as in the case before us 
the plaintiff applied, within the ten days- 
allowed by the Court in its first order 
„for the deposit cf the deficit, to review 
that order; and, at the subsequent hear- 
ing, the Court did review that order and 
came to the decision which we are now asked 
to revise. 

In Dada Bhau Kittur v, Nagesh Ram- 
chandra - (16) the question was whether the 
suit fell for purpòses of Court fees under 
slause (x) or clause (iv) of seation 7 of the 
Court Fees Act, The Court . of first instance 
held that it fell under the former clause, de- 
rhanded an excess Court-fee and, on the plaint- 
iff failing to comply with the demand, 
dismissed the suit, 

The Court of First Appeal held that the 
question was one of valuation and the 
. appeal was, therefore, incompetent. The 
Bombay High Court on second appeal held 
that the order was olearly appealable as 
there was no question of valuation; and 
the only valuation made, that is the valua- 
tion of the consideration, was admitted. In 
otber words, it was a question of the 
application of the Jaw rather than a ques- 
tion of valuation, = 

Coming to more modern decisions, -tbe 
Caleutta High Court in Studd v, Mati 
Mahto (:7) approved of the earlier decisiors 
in favour of a right-of appeal and held 
that section 12 was no bar’ to the appeal, 
as the question to be decided was the 
class of the suit in order to escertain in what 
Schedule of the Act it must be taken to 
fall for the purpose of fixing the Court fee, 


In Prokash Chandra v. Raja Bisumbhar 
Nath (18) the Caloutta High Court sarried 
the same principle to its extreme extent, 
The plaintif had valued the relief at 
Rs, 2,100, the defendant bad valued it at 
Rs. 50,060, the Subordinate Judge decided 
that the market value of the subject-matter 


` (16) 23 B. 486; 12 Ind. Dec. (x. s.) 328, 
(17) 28 0. 334, 
(15) 5Ind, Cas. 18; 14 0. W, N. 843, 
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of the suit was at least Rs. 24,000, and 
demanded institution fees on that value, 
and, on non compliance, dismissed the suit. 
The Uourt of First Appeal held that the 
valuation arrived at was excessive, fixed 
the valuation at Rs. 10,120, and directed 
that institution fees on that value 
should be accepted. On appeal by the 
defendant, the High Court held that section 
12 of the Court Fees Act was passed 
mainly ‘for fiscal purposes dnd prevented 
the parties from contesting the decision 
of the first Court, so far as that desision 
was arrived at for those--purposes only ; 
but that when the result of the desision 
on valuation was to deprive the plaintiff of 
the ‘right which “he sought to enforce, 
thereby affecting the merits of the plaintiff's 
suit, the decision was appealable. 

In Pea*t Shah v. Surja Mal (19) the 
basis of the decision was that the question 
in that case was not a question relating 
to valuation for determining the fees 
chargeable but relating essentially to the 
jurisdiction of the Subordinate Judge to 
entertain the suit, In this case, it may 
be observed that the jurisdiction of the 
Subordinate Judge depended on the valua- 
tion placed by him on the right of ease- 
ment, yet the High Court held the order was 
not final within the meaning of section 12. 

Sundar Mal Marwari v. J. O, Murray 
(20) is direst authority for the propodi- 
tion that where the question is one as to ` 
class and not merely of valuation, not 
only dces the right of appeal lie, but the 
High Court is sompetent to exercise its re- 
visional jurisdic.ion under section 115, Civil 
Procedure Code, and also to revise the pro- 
ceedings of the lower Oourt under section 15 
of the Charter Act. 


The decision of the Madras High Court 


in Tekana Kavandan v., Aligirt Kavandan (2i)". — 


apparently goes to the other extreme, but 
it is not a considered decision , and none 
of the earlier cases were referred to. The 
Punjab Chief Court in Musammat Sada 
Kaur v. Buta Singh (22) declined to 
interfere in revision with an order reject- 


A 16 Ind. Cas. 575; 16 0. L. J. 371; 17 0. W.N. 


a 16 Ind. Cas. 968; J6 0. L. J. 375. - 

(21) 26 Ind. Cas. 606. 

(22) 26 Ind Cas 666; 80 P. R, 1914; 2657.1. R 
1914; 187 P, W. R. 1914, - 


1 


æ- 


“Vol, XLIX] ; 


INDIAN CASES, ` ` 


449 


FIRM CF KAUSHIRAM MILKIRAM V, FIRM OF MESSRS. RALLI BROTHERS, 


ing a-plaint, on the ground tbat an appeal 
from the order was competent. 

The sorrect principles, in my opinion, 
deducible from the „above authorities as 
well as from a careful consideration of 
the provisions of the Civil Procedure Code 
and of the Court Fees Act are :— 

1, An order rejecting a plaint under 
Order VII, rule 11, of the Civil Pro. 
cedure Code is not appealable when such 
order is based on a question of valuation 
pure and simple, 

2. When the order nesessarily involves 


a decision of the category or clasg under - 


which a suit falls, even though it iaci. 
dentally decides a question of valuation, 
the order is appealable, 

8, : In cases falling under (1) where the 
order involves a question of jurisdiction, .. 


“* the High Court may interfere either under 


section 115, Civil Prosedure Code, or under 
section 107 of the Government of India 
Act, “by virtue of the residus of jurisdis- 
tion which the Court will always exercise 
wherever it appears that there has been _ 
something in the nature of a denial of 
the right of fair trial” [Per Mallick, J., in 
Braja Bhushan Trigunait v. Sris Chandra 
Tewari (23)).. 

4, Before or after an order of demand 


_ fructifies by non-compliance into a recorded 


order of rejestion, the Court contemplated 
in section 12 of the Court Fees Act may 
for good and suffsient reasons rayiew its 
own order of demand, on application by 
the plaintiff, or revise that order of its own 
» motion. 

I am fortified in these [conclusions by 
the fact that though the Court Fees Ast, 
section 12, dates from 1870, the Code of 
Civil Procedure was remodelled in 1832 and 
again in 1908, and the Legislature could 
mot have been in ignorance of the judicial 
interpretations placed ou section 12 in the 
“various decisions referred to above of all 
the High Courts; nevertheless, the Ləgisla- 
ture did not think fit, either in 1882 or 
at any rate in 1:08, to insert a simple 
provision in the Civil Procedure Code 
daslaring a finality other than that deqlared 
by judicial interpretation between 1870 and. 
1908. 

The Court Fees Act is essentially a 


“ (28) 47 Ind, Cas. 719; (1918) Pat. 337 at p. B42; 4. 
P. L, J. 26. 


29 


‘figsal enastmienty Tts primary objest is to 


provids for and protest the revenue and 


nos to angraos the subjest; and it. is for 
thia reason that the Logislature - has 
intentionally so framed section 12 and 


the ralevant provisions of the Civil Peosedure 
Code as to leave the quéation elastic. 

In fuy event, I am of opinion that, 

according to the well-recognizad practice 
of this Court, we should follow the 
firmly. established “cursus euri” of the 
Calcutta High Court and [ would accordingly 
dismiss this application with costs. 
. We express no opinion as to the merits 
of the order respecting the Court-fee, 
nor are we in a position to do so as the 
pleadings are not before us. 

Atkinson, J.—I agree, . 

By rae Court.—This application is dismiss- 
ed with costs, hearing fee four gold mohurs. 


Application dismissed, + 


A 





SIND JUDICIAL COMMISSIONERS 
COURT, 
(Civ Soir No, 498 or 1915, 
: 3 Maroh 12, 1918, 
Present: —Mr. Fawoett, A.J, C. 
Tar FIRM or KHUSHIRAM MILKIRAM 
— PLAINTIFFS 
VETEUS 


Tus FIRM or Masses. RALLI BROTHERS 


— DEFENDANT. 

Contract Act (IX of 1872), 8. 118—Sale of goods— 
Warranty, breach of—Allowance, claim as to—Pur- 
chaser of cotton from European firm, duty of—Trade 
usage—Surveyor’s report, whether binding on seller— 
Estoppet, what is—Intention of party, whether can be 
relied upon, 

There is a trade usage ab Karachi by which, if an 
Indian buyer of cotton from a European firm wishes 
to claim an allowance, the surveyor’s reports must 
be brought to the manager before delivery is taken, 
and the manager then has-the ‘option of accepting 
the award or refusing to do so and tendering other 
cotton in placo of that for which an allowance has 
been awarded, provided this is done within the time 
specified for delivery. [p. 451, col. 1.1 

In the ordinary case of a buyer of produce from 
a European firm at Karachi the processes of drawing 
samples and their analyses are processes of which 
the performance rests with the purchaser in order to 
satisfy himself that the goods tendered for delivery 
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‘are according to the contract“and, therefore, the 
-surveyor’s report is not binding on the sellers, unless 
: it is shown that they accepted it. [p. 451, col. 1.] 
Estoppel is only a rule of evidence which 
precludes a person from denying the truth- of some 
statement previously made by him or the conven- 
' tional statement of facts upon the basis: of which 
an agreement has been entered into. [p. 452, col. 1.] 
The intent of a party is necessarily uncertain as 
to its fulfilment and no person has a right to rely 
“upon it. [p. 452, cols. 1 & 2.]. 


Messrs, Harchandrat & Co., for the Plaint- 
tiffs. 4 ; ` 
` Mr, T, G. Elphinston, for the Defendants. 


. JUDGMENT.—The plaintiffs’ frm of 
Kbushiram Milkiram had purchased Sind 
;Ginned’ cotton from several merchants, who 
gave them delivery orders on the defend- 
ants’ firm of, Messrs. Ralli Brothers. 
- the contracts Exhibits 5 to 7, the quality 
of the cotton to be supplied by the seller 
Messrs. . Ralli Brothers is described as 
+ Ginned Sind cotton in full pressed bales 
of the crop 1914-15 to be surveyed by a 
Enropéan cotton expert.” Clause 7 also 
provides that “all other conditions” should 
be as customary.” Under the contracts, 
delivery was to be made at seller’s option 
«any time from 3rd to 25th July 1915. 
Defendants accordingly gave orders on the 
10th July 1915 for the delivery of the 
bulk of the cotton (Exhibits 27 to 31). The 
remaining order (Exhibit 32) is dated 19th 
July 1915. They also on the 14th of July 
gave. permission to- plaintiffs to sample the 


cotton through the Bombay Company, whose 


manager Mr. Lang had been selested by 
the plaintiffs to survey the cotton (Exhibit 
83). Accordingly samples were drawn from 
six lots of cottor;.and Myr, Lang on the 
15th and-17th July gave the survey reports 
Exhibits 8 to 13, in which he awarded 
plaintiffs an allowance of from 4 to 8 annas 
per msund in respect of the various lots. 


The main dispute in this case is, whether 
the plaintiffs showed these reports to the 
defendants before {aking delivery of the 
. gotton which they did on the 22nd to 24th 
July.. Plaintiffs’ ‘case is that Mr. Lang was 
appointed by both the parties to select the 

` gotton, and inspect the samples and that 
both parties are bound by his selestion and 
report. On the other hard the defendants 


: deny that the samples were drawn by the. 


parties, and assert that Mr. Lang was 
appointed . salector by the plaintiffs alone 


{n° 


way’ binds 


and that his report in no 
deny that 


the defendants. They, also 
the reports 
manager or apy otber authorized agent 
prior to the plaintiffs taking delivery, and 
plead that not having. done so or claimed 
an allowance before taking delivery, the 
plaintiffs could not claim it afterwards. 
They further assert that by trade usage 
tbe survey report must be shown to the 
cotton manager before delivery is taken 
and that if he does not accept. the allow- 
ance given, he has an option to re-tender 
other cotton in place of the cotton in res- 
pect of which ihe allowance has been made, 
The plaintiffs deny that the defendants 
have any such option to re-tender. Da- 
fendants also contend that in any case the 
-amount due to the plaintiffs would be under 
Rs. 1,CCO and that the suit should have 
been brought in the Small Causes Court. 
They accordingly claim that. they are not 


were shown to defendants’ ' 


H 


in any event liable for costs. . On these . 


pleadings the following issues have been 
- raised:— , 


(1) Have plaintiffs rjght of suit against - 


defendants? 

(2) Are the merchants who contrasted to 
purchase from defendants necessary 
parties? 


(3) Was Lang appointed by the plaintiffs 
only or by both parties and is his report 
binding on ‘defendants? ` : 

(4) Had defendants, in any oase, option to 
re-tender other goods? 

(5) Was Lang's report presented to-de- 

_ fendanis before delivery and can the allow- 
ance now be olaimed after delivery of the 
goods has been taken from defendants? 
Is not such a claim barred by estoppel? 

(6) General issue with particular reference 


to interest and costs. : 


The first two issues were dropped by Mr.. ` 


Elphinston for defendants, 


On the third issue it is admitted that , 


Mr. Lang was appointed by the plaintiffs 
and was paid by them. No doubt this 


was with the concurrence of the defendants. 


but they could not object, as he was a 
““Boropean cotton expert.” The evidence 
also shows that the samples were drawn, 
as usual, by a man of the Bombay Com- 
pany, and even if one of Ralli’s men was 
then present 
oaze), this hardly corstitutes them “samples 


- ” 


(as Sugnasing says was the’ 
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drawn by both parties,” as they are dess 
sribed in the reports Exhibits 8 to 13. 
OË course in one sense Mr. Lang may be 
said to have been in the_position of an 
arbitrator (Of. Halsbury’s Laws of England, 


Volume IIT, Article 416, page 209), for his - 


duty was to . give a fair opinion without ` 
favouring either party; bnt it is quite clear 
that he was not an arbitrator deciding a 
dispute between the parties and able to- 
bind them by his award. . An instance of 
jthis latter kind, in which an allowance 
was awarded, will be found in Ruttonsey 
Row:t v. Bombay United Spinning y Manu- 
` facturing Co., Ltd. (1). The present oase is 


si „quite diferent, "being. the_ ordinary one of 


“4 


\ 


“a bayer of produce from a | European firm in 
Karachi, wheré[as held in Firm of Motumal 


v. Firm of Rultanji (2) and Farm of Rutton.z. 


| Burjoryi v, Firm of Motumal Bhagchand (3),] 


_ the processes of drawing samples and their . 


. < analyses are processes of which the per- 
formance résta_with the .purohaser in order 
to satisfy himself that the goods tenJered 
‘for delivery are according to the contrast.~ 
_ I bold, therefore, that Mr. Lang’s reports 
are not binding on the defendants, unless 
it is shown that they accepted them. 
Issues Nos. 4 and 5 san conveniently be 
, taken together. Defendants allege a trade 
usage by which, if an Indian buyer of cotton 
from, a Buropean firm wishes to claim ‘an 
allowance, the surveyor’s reports must be 
. brought. to the manager before delivery is 
taken, and the manager then has the ope 
` tion of accepting the award or refusing to 


do so and tendering other cotton in place 


Z of, that for whish an allowance has been 


awarded, provided this is done within the’ 


. time specified for delivery. in my opinion 
` this trade usage is established by defend- 
ants’ uncontradisted evidence on the ‘subject. 
` It is true that it was only adopted, in the 

` oase of sales "of cotton to Indian buyers, 
: for the first time in the geason of Lyl4.15 
| Gixhibit 52). | But this is because prior 
thereto the European firms in such cases 
: used to sell cotton on their own (i.e. 

, Seller’s)-selaction and not as now on buyer’s 

selection, In the osse of other commo- 
_dities the same system of a survey by a 
"European expert has been in force for very 

(1) 37 Ind. Das. 271; 41 B, 618; 18 Bom. L. R. b32. 
(2) 24 Ind, Cas, 883; 7 8, L. R. 141. 
(8) 32 Ind, Cas. 720; 98. L. É. 160. ` 


` 
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“1915 (Exhibits 47 to 51). 


‘of delivéry. 


Act, Bra “Edition, page 445). 
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long, and the trade usage in question was 
merely extended to cotton in 1914-15. It 
has, therefore, acquired such notoriety as to 
make it a- valid usage which should be 
taken to form part of the contract. Plaint- 
ifs’ manager Asardas and his man Sngna- 
sing admit- they were aware of a custoni 
under whish they kad to take the surveyor’s 
reports to the offise of the European firm 
before taking delivery: and it is proved that 
plaintiffs did so ih a previous case in June 
No doubt the 
date on which the award Exhibit 47 was 
teken to the defendants is not expressly 
shown: but there is the strongest pre- 
sumption that it was prior to the taking 
This corroborates the alle- . 
gation as to trade ‘usage, for the object 
of taking the reports to the office before 
taking delivery is clearly to give an oppor- 
tunity to the office of accepting or refusing 
the claim to an allowance. And it is 
reasonable that they shouid have such an. 
opportunity prior to giving delivery. Under ' 
section 118 of the Contract Act the buyer 
in: such a case has a right either to accept 
the goods tendered, though of inferior 
quality, or to reftse them; and, unless there 
is ‘something to the contrary in the contract, 
he cannot be compelled to take the soods 
with an allowance for inferiority in quality 
(Cf, Pollook and Mulla’s Indian Contract 
In these sir. 
sumetances it would be unreasonable that 
the European firm should be compelled to 
let the buyer take delivery of the goods, 
though the firm , considers the surveyor’s 
allowance excessive, and has other goods 
available for tender, in place of the sur- 
veyed goods, within the time fixed for 
delivery. The usage is also a legal one, 
for it is quite consistent with section 118, 
Indian Contrast Act. The last clause of 
that section lays down that, ifthe buyer 
accepts the goods and intends to claim com- 
pensation for loss caused by breach of 
warranty, he must give. notice of his inten- 
tion to do so within a reasonable time 
after discovering the breach of the warranty, 
What is a reasonable time is a question 
of fast (Of. Pollock and Mulla, ¢b. page 
421); and in cases of the kind it clearly 
must be held to be a time shortly after 
the buyer gets the survey reports and before 
he-takes delivery, so as to enable the seller 
: \ 


- 


“ot 


bo 


to eccusider the awards and decide what 
action to take on them. Even, 
if the usage were inconsistent with section 
lig, this would “not necessarily affect its 
validity, see Irrawaddy Flotilla Co. v. 
Bugwandas (4). 

> In such a case of course the acceptance 
of, or rather the offer to accept, the 
tendered goods by the buyer is conditional on 
the allowance awarded by the surveyor being. 
given him by the seller, Similarly the tender 
of the goods by the seller is, so far ag 
regards the seller’s liability ‘to give the 


` 


allowance awarded by the surveyor,» condi- , 


tional on his receiving notice of tha buyer’s 
intention to claim the allowance within 
the time aforesaid and subject tothe option 
to re-tender.: In other words, any implied 
promise of the seller to giye the allowance 


on the goods tendered is conditional on a-~ 


reciprocal promise of the buyer to ola.m 
that allowance within a reasonable time 
after he’ gets the-survey-reports and before 
he takes delivery: and the case falls under 
the general rule that “the son-performance 
of a promise which is a gsondition precedent 
releases the other party from his obligation 
to perform fhe contract? (Halsbury's Laws 
of England, Volume VII, Article 888 dt page 
434, and Pollock and Mulla, page 243).: 


In any case if the plaintiffs did not give 
notice of „their intention to laim the 
allowause or other compensation’ “ ‘within = 
reasonable time after discovering the breach 
of the warranty,” they are not entitled to 


-~ 


claim the allowance under section 118 of the 


Contract Act.. 
¿Ib is, therefore, ~ unnecessary to fall back 
. on the dostrine of estoppel, which seems to me 
inapplicable here. An estoppel is only a rule 
‘of evidence which precludes a person from 
denying tbe truth of some statement previously 
made by him or the conventional statement 
of facts upon the basis of which an agreement 
has been entered into (Woodroffe and Ameer 
Ali's Law of Evidense,6th Edition, page 761). 
Here there may have been & representation by 
plaintiffs that they had accepted the goods 
without any intention to slaim an allowance 
on them, but even so this cannot be the 
basis of an estoppel, for the intent of a party 
ig necessarily uncertain as to its fulfilment 


(4) 18 ©. 620; 18 I. A. 121; 15 Ind, Jur. 403 & 542; 
6 Sar, P, O. J. 40; 9 Ind, Dec, (N, s.) 413 (P.O). 
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however, ` 


‘livery to be taken. 


‘the award- to the office, they take 


[i 19 


RALLI BROTBERS; 


and no person: bas a right to rely on it, 
see Wocdrcffe and Ameer Ali, page 728, fnot- 
rote (5), erd Jethabkai v. Nethabhat (5). 

Ore point may be briefly noticed in this 
connection, Mr, Lang in his evidence says:— 
“Tf I knew the goods had been surveyed, 
I .think I would enquire as to the result 
before tendering the goods or allowing de-. 
lf the buyer bas taken 
delivery. orders, be can go and get the cotton 


. from the godown at any time without 


reference to me: but ifthe buyer has taken 


samples, the godown-keeper would not inthe 


ordinary course allow ‘him to take delivery_ 
without further orders from the office.” 
Mr Anastasiadi, the defendants’ cotton 
manager, on the other hand cays that no 
steps are taken to ascertain what the surve- 
yer’s report is before delivery of any lot 
is given, ard that, unlessthe buyer brings 
it for 
granted he is satisfied with the goods 
tendered, This is obviously the course which 
a firm with large transactions would natural- 
ly adopt in order to facilitate business; and 
it is perfectly legal, as the law places 
ihe obligation on the buyer to give notice 


_of his intention to claim compensation for 


breach of warranty. 

I hold, therefore, that the defendants had 
an option to re-tender other goods (issue 4) 
and that unless plaintiffs presented Mr, Lang’s 
reports to defendants béfore taking delivery, 
the allowance cannot be claimed under seo- 
tion "118, Indian Contract ‘Act, or ‘under 
the terms of the contract between the parties 

issue 5), 


- The case thus resolves itself into a simple ` 


isshe of fact, whether plaintiffs presented 
the reporta to the defendants before delivery, 
On this point, Sugnasing says that he-took 
tbt reports to Ralli's office and there showed 
them to the bill clerk, who directed him to 
take delivery. But this is opposed to the 
evidence of the bill clerk in question, Mr, 
Rodrigues; who asserts that to the best of 
his memory these reports were never 
brovght to him till Sugnasing came on the 
2nd of August 1915 to make up the bill 
and if they had been brought before, he 
would have at once told him to go and 
settle the allowance qyestion with the 
cotton manager 


(5) 28 B., 399 atp. 407; 6 Bom. L, R. 428, 


` 


` 


1 


before taking delivery, . 
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Sugnasing’s allegation is also clearly opposed 
to the probabilities of the 
Anastasiadi’s evidence and 
survey reports on the record 
it is his practice to endorse on the reports, 
when presented to him, a note as to 
whether théy are accepted or whether 
. they ‘are refused and a re-tender should 
be. made. In accordance with- this practice 
the presumption. is that if the reports had 
been taken to the office before delivery, 
.an- endorsement of the kind would have 
been made on them. But admittedly no 
such | endorsement was made before delivery 
was taken; and the evidence of Rodrigues 


the various 


_- is corroborated by the fact that when the 


-. `of August, he referred Sugnasing to 


~ report was brought to him on -thè 2nd 
the 
manager and an éndorsement of this kind 
was made by Mr. Anastasiadi in apparent 
ignorance of the fact that delivery of the 
gooda had already been taken. Similarly 
Jb is contrary to ‘the probabilities that, if 
(as the - plaintiffs’ manager ~ Asardas and 
` Sugnasing allege) the survey reports were 


| taken to the defendants’ .godown at thé ; 


Thole Yard and shown there to the godown 
superintendent without any_such endorse- 
ment‘on them, he would have allowed 
délivery to be taken. -Mr. Anastasiadi on. 
the 2nd of Augist. on discoyering tha 
mistake at once wrote to the plaintiffs 
stating that the remarks made on the 
-reports’ had been put on them by mistake, 
and it is notiseable that the plaintiffs’ 
Pleaders ‘did. not assert “that -the reports 
had been brought; to” the office “before. 
delivery was taken: till 7th August 1915 
(Exhibit 17). Asardas and Sugnasing have 
a strong motive-for saying that the reports 
were .actually presented before delivery, 
and their assertion on_this point must be 
treated with considerable caution. 


“no hesitation in. believing the evidence of 


: taken. 


Mr. Anastasiadi,. which is supported by’ 
probabilities, ` that as a -matter of 
fact they were never shown to him until 
the’ 2nd August, after delivery had bgen 
I also feel no 


a that plaintiffs’ man Sugnasing has antedated 


— 
So 


the. presentation of the reports to the bill ' 


clerk Rodrigues, “and that thəy were never 
shown to him uptil the 2nd August. Whe- 
ther this was done deliberately or, through ~ 
ah oversight, it is ‘unnecessary to enquire, 


case. Mr. 7 


.1916. There was apparently 


I have ~ 


doubt whatever ~ 


I, therefore, answer the lst part of the 
issue 5 inthe negative and hold that plaintiffs 
are not ofititled to the allowanca claimed in 


show that -the plaint. 


Regarding the general issue no attempt 
has been made to show that the account 
of what is due to the plaintiffs contained 
in the bills (Exhibits 54 to59) and Exhibit 
63 is incorrect, and I see no reason to 
suppose that the correct amount due to 
the plaintiffs apart from the allowanse 
claimed in the suit is Rs. . 27361, as 
shown in Exhibit 63. “This amount was: 
deposited in Vourt on the 10th of March 
some mis- 
understanding which led to this sum. not 
being paid- earlier to the plaintiffs, and it 
seems to me that this was mainly due 
to the Head Clerk, Mr. Darzza, who refused 
to allow plaintiffs: to give a receipt which 
would expressly prevent their baing pre- 
judiced thereby in regard to their claim 
for allowanses. I ihink defendant should 
pay interest at 6 per cant. per annum on 
this amount from date of suit, namely, 7th 
December 1915, upto the dats of deposit 
in Ccurt, namely, 10th of March 1916, On 
the other hand, it appears clear that plaint- 
iffs have deliberately exaggerated the amount 
due to them, even .olaiming interest at 9 
per cent. instead of the usual rate, so a3 


. to bring their claim within the jurisdiction of 


this Court instead of that of the Small 
Causes Court. Taking this into considera: ~ 
tion as well as the lies told by Sugnasing 
and Asardas, I order ~that plaintiff should 
pay the defendants’ coets “on the whole 
amount claimed as between- Pleader and 
client. The suit is dismissed with costs 
accordingly, except in regard tothe sum cf 
Rs. 273-6-¥ and interest thereon allawed 
above, i 


Suit partly decreed, N 
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OALCUTTA HIGH COURT. 
ORDINAKT OR GinzL Civit JURISDICTION. 
February 28, 1918. ` 
Present:—Mr, Justice Greaves. 
In re SURENDRA CHANDRA GHOSE | 
— PETITIONER. 

Specific Relief Act {I of 1877), s. 45, applicability 
of-—Calcutta Municipal Act (IIL of 1899), ss. 8 (30), 
87, Sch. IV, rr. 2, 9, 11—Municipal Election Roll, 
application to ewpunge names from— Chairman, 
decision of, whether final — Jurisdiction of High Court 
to interfere—* Occupier” in s. 37 of Calcutta Municipal 
Act, meaning of—Associations of individuals, what are 
—Notice underr. 8 of Bah. „1Y, form of—R. 2 (b), 
applicability of. 

There is no provision in the Calcutta Municipal 
Act which makes the decision of the Chairman on 
an objection under rule 7 (2), Schedule IV, of the 
Act final, and the objector is entitled to make 
an application tothe High Court under section 45 
of the Specific Relief Act provided he brings him- 
self within the provisions of the section, [p. 464, 
col, 2.) 

A sitting Commissioner who expresses his in- 
tention of becoming a candidate at the ensuing 
election is entitled, after his objection under rule 
7 (2) of Schedule IV of the Calcutta Municipal 
Aot hag been dismissed by the Chairman, to apply 
to the High Court under section 45 of the Relief 
Aot foran order directing the Chairman to expunge 
certain names ’from the Municipal Election Roll. 
[p. 454, col. 2.] 

To make a person entitled toa vote as occupier 
in respect of certain premises he must either pay 
rent to the owner or be liable ġo pay rent in respect 
thereof. [p 455, col. 1.] 

The word “ocoupier” in section 37 (2) (1) (0 of 
the Calcutta Municipal Act means an oeoupier in 
the ordinary senge, and not as defined in section 
_8 (30) of the Act. [p. 457, col 1.] 

The only person who falls within that sub-section ~ 
is a person who occupies a building separately 
numbered and valued for assessment, [p. 457, col. 13 


Associations of individuals within the meaning 
of sectiofi 87 (3) of the Calcutta Municipal Act 
must be persons.-who are associated for some com- 
mon object, and the mere fact that. they occupy 
portions of a house sub-divided into flats does 
not make them associations of individuals within 
the meaning of the section. [p. 456, col. 1.] 

The only persons to whom rule 2 (b) of Schedule 


G 


7 


IV of the Calcutta Municipal Act applies are persons 


who are actually liable for the rates in respect of 
the two quarters mentioned in the rule. [p. 468, 


col. 2.) 
The notice required by rule 8 of Schedule IV of 


the Calcutta Municipal Act need not be signed by 

the person giving the notice. [p. 455, col. a 
Rule obtained by Surendra Chandra Ghose 

a candidate for election as Municipal Com- 


missioner. 
Mr. Langford Jarres, for the Chairman of the 


Corporation. 
. Mr. O., 0. Ghose (with him Sir B. 0. Mitter, 
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Messrs. A. N, Ohaudhuri, N. Oircar ana 
R. O. Bonnerjeé), for the Petitioner. 
JUDGMENT.— On the 22nd February last 


.- I granted a Rule at the instance of Mr, 


Strendra Chandra Ghose calling on the 
Chairman of the Corporation of Calcutta 
to show cause why certain names - should 
not be expunged fromthe Municipal Eles- 
tion Roll. The Rule was served in the first 
instance on: the Chairman alone and was 
returnable on Monday last. When the Rule 
came on for hearing, on that day two pre- 
liminary objections were taken by Counsel 
on behalf of the Chairman of the Corpora- 
tion, First, it was said that the decision of the 
‘Chairman was final and that the-Court had 
no jurisdiction to deal with the matter; 
secondly, it’ was said that the applicant did 
not bring himself within: the provisions of 
section 45 of the Spècifih Relief Act, under 
which alone the Court had jurisdiction, 
So far as the first objection is concerned, 
it seems to me that unless the Municipal’ 
Act specifisally lays down that the decision 
‘of the Chairman is final, the jurisdiction of 
_the Court undér section 45 of:the Spesific 
` Relief Act is not. ousted., I find-no pro- 
vision in the Municipal Act expressly making 
‘the decision of the Chairman final, there- 
fore, it seems to me that the first preliminary 
objection fails, and that the -applicant is 
entitled to make his application if be brings 
himself within the provisions of section 45 
of the Specific Relief Aot, So faras the, 
second objection is concerned, it is said 
that Mr. Ghose, who is a voter for Ward 
XXI and who is the sitting Commissioner - 
of Ward XVII and who also expresses his 
intention of becoming a candidate at the 
ensuing election, is, not within the terms 
of section 45 of the Specific Relief Act, 
having regard to the fact that his property, 
franchise or personal right is not affected 
by what has been done.” I think there are 
two answers to this. First of all, the 
Municipal Act itself gives to a person in 
his position a right to object before the 
Chairman or his Deputy to votes that-are 
put upon the Election Roll. That being 
so, I think it-is difficult for the Chairman 
to argue that the applicant does not fall 
within sestion 45 (a) of the Spesific Relief 
, Act. Bat there is one other reason also, which 
to ny mind so faras I am concerned is con- 
slusiye against this objection. In two cases, 


j 


- 


N 


z 
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In re Mr. Nisith Ohandra Sen (1) -and In given. It is not shown by the persen 


re Mr. Romesh Ohandra Sen (2), the Court 
has interfered in matters of this nature 
under section 45 of the Specific Relief, 
Act, And in In re Mr, Romesh Chandra Sen 


(2) the applicant, was in exactly the same- complied with 
\position as the applicant before me. 


Con- 
sequently, I think that I am bound, sitting 
here, by the above desisions to hold that the 
Court has jurisdistion under section 45 of the 
Specifio Relief Aot in this: matter. After 
hearing these two preliminary objestions , 
on the 25th February, .I directed the Rule to 


“be served on the persons whose votes were 


sought to be effected and the Rule on its 
merits was argued before me to day. 

There aré four classes of voters who are ob- 
jected to, and one. individual voter Mr. ‘Alistair 
Cameron. So faras Mr. Cameron is concern: 
ed, it appears upon the evidence that he 
occupies the premises No; 12, Elysium Row, 
as the senior partner in the firm of Messrs, 
Mackinnon, Mackenzie & Co. They are the 
registered owners of that honse, and I under- 


- stand that Mr. Cameron as one of the partners 


is entitled to the owner’s vote in respect 
of these premises. What I have got to 


decide upoñ the evidence before me is whe-- 


ther he is entitled to an oscupier’s vote in 
respect of these premises, To make him’ 
entitled to a vote as occupier in respect 
of these premisés he must either pay rent* 
to the owner or be liable to pay rent. 
Upon the evidence before me.l have no 
evidence that he either pays rent to the 
owner or that he is liable -to pay rent. 
J oan only deal with the matter upon fhe 


` materials before me, and so I hold that upon 


the evidencs before me he is not entitled 
to be on the Municipal Hlestion Roll as an 
occupier in respect of the premises No. 12; 
Elysium Row. i 

Then the next class of-yoters, that I come 
to are the four names which are set ont 
in Exhibit E to the petition. They ap- 
parently dre objected to besause.it is said 
that, they’ did not give written notice of 


their claim to the Chairman of the Cor- . 


poration- ander the provisions of rule $ (1) 
of Schedule 1V prior to Ist January last. 
I am satisfied upon the evidence that a 
written notice on their behalf was in fact 


. (1) 15 Ind. Cas. 441; 15 C; L. J. 488; 83 O. 754. 
(2) 14 Ind. Cas, 682; 15 C. h. J. ot; 89 0. 598; 16 
0. W. N. 472; : 


who objected to their votes that that written 
notice was not given before the lst January 
1918, aud it is upon the person objesting 
to their votes to prove that they have not 


the provisions of the 
Act or tha rules; and accordingly I 
disallow the objection to their votes. [ 


accept ‘the evidence: before me that these 
geotlemen not only gave written notice, 


which I think would be sufficient whether 
they signed the notice or not, but that 
they actually in fast signed the notice 


themselves: Accordingly I dismiss the 
application to expunge the votes so far 
as the names contained in Schedule E are 
concerned. 
So far as Schedule D is concerned, the- 
objection taken to these gentlemenis that 
they have not paid, within the meaning of 
rule 3 of Schedule IV, the rates for the 
period from the 3lst March 1917 to the 
80th September 1917, It seems to me 
that the answer to that argument is con- 
tained in the petition of the petitioner 
himself. He shows the dates upon which 
these persons first occupied the respective 
premises which are set against their names. 
It is clear from thia that they were not 
liable for the’ rates for those six months} 
Therefore, the objection of the petitioner, 
“go far as these gentlemen are concerned, 
fails, and I hold, upon the construction of 
the rnle “and the portion of the Aot appli- 
cable to this case, that the only persons 
to~whom the rule applies are persons who 
are actually liable for the rates in respect of 
those six months. 
I now come to the objections with regard 
to , the persons named in Exhibits B and 
0 ‘to, the petition, Apparently there are 
ı three” “persons Mr, Remfry, Mr. Pugh and 
Mr. Montgomery who have’ not been served 
with the Rule, and so any order that I 
make with regard to the votes of the 
persons ‘contained in Schedules B and Q 
will not affeot the. votes of those persons, 
except in so far as the Chairman thinks fit 
to follow such guidance as he may receive 
from the decision which I- am about to give 
in regard to the voters in Exhibits B and OC. 

The voters in respect of Schedules B 


and © fall practically within the same 
category, except that tbere is this one 
So faras the voters in Exhibit 


difference, 


XN 


=) 
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. -into flats . 


if my 
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O are concerned their names are not, at 
the time this application somes before me, 
in the assessment book, With that excep- 
tion their votes stand -upon' the same fcot- 
ing. ‘So far as these persona are concerned, 
it appears upon thé evidence that it is” 
mot in dispute that they -oscupy flats or 
portions of houses used as ~flats, which 
‘are not, separately numbered as such and 
dre’ not separately assessed as such in the 
fFecords of the- Corporation, and the ques- 
tion that I have got to decide, subject to 
the point that I have mentioned with regard 
‘to the- names in Schedule C, ig whether 
under those circumstances they are entitled 
to vote within the provisions of. section 37 
_of the Caloutta Municipal Act. So far as 
they’ claim as associations of individuals, 
although this was not specifically urged 
bafore me by Counsel who appeared on 
behalf .of-the Chairman of the Corporation; 
although it was faintly hinted at, I should 
certainly not be prepared to hold that 
they are. assoc’ations of individuals within 
.the provisions of section 37 (3) of’ the 
Calcutta Municipal Act. 
individuals (although I do not propose to 


Jay down any definition) must, I think, be | 


érsons who are associated for some com- 
mon object, and the mere- -ot that ‘they 
oscupy -portions of a. honse: sub-divided 
dogs not, to my mind, make - 
them associations of\ individuals within the” 
meaning: of section 37 -of the Calcutta 
. Municipal Act. Section 37 (1) provides 
- for the voting of-a person ora company, 
body’ corporate, firm, Hindu joint family, 
-or other association of individuals ; and see- 


3 tion 37 (2) provides that a personshall not 


be entitled to be enrolled in thé Municipal 
Election Roll asa-voter of any ward, unless 
he is of the male sex and has attained the 
age of 2l`yeəars, and resides or pays rates 
oè- other taxes under this Act in Calcutta 
and (1) has his name entered in the 
assessment book ‘thereinafter presoribed as 
' showing that be is (0) an ocoupièr of some 
building in “Calcuttdé separately numbered 
and valued for asressment pufposes at not 
Tess than Rs. ._300 „per annum, Aparf 
from the definition of “osaupier” in section 
3 (80) of the Act, I should certainly have 
` been cf the opinion that -tbe persons, 
whose names are set out in Schedulés B 
and O and who occupy flats in the manner 


7 
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~ 


I bave dedia are not occupiers of some 
building separately. numbered and valued, 
for assessment purposes within the meaning 


of section 87 (2) (4) (e) of the Caloutta “ 


“Municipal Aot. Iam fortified in that by 
ihe provisions of cection, 47 of the Act, 
which is the section dealing with additional 
‘votes of occupiers baving regard to. the 
aggregate value of the buildings occupied 
in the ward by an ocoupier coming under 
section 37 (2) G) (o). 

T-now come~ to the definition of * ‘ocoupier” 
in the Act. “Occupier”, see section 3. 
(30), is defined as meaning, unless 
is anything repugnant in the subject or 
gontext; any person for the time being 
paying or liable to pay to the owner the 
rent or any ‘portion of the rent of the 
land or building in respect of which ‘the 
word is used, and includes an owner living 
in his own house or hut. It is said that if I 
read the words of this definition into seation 
87 (2) (2) (c) of the Act, then these persons 
in Schedules B and C are clearly entitled to 
vote as they are persons liable to pay 


` 


Associations of, some portion of the rent of a building 


in Caloutta separately numbered and 
valued for assessment purposes, and the 
point that L have got to. decide igs whether 
the word ‘ ‘cosupier” i in section 37 (2) (¢) (e) 
is the occupier ás defined in section 3 (30) 
of the. Act, It is at first sight rather dificult 
to say that if is: not, when you 

‘definition in the Act, saying what * 
pier? means, Counsel 
relies in support of` bis argument that 
coonpier in section &7 (2) (2) (e) does not 
mèan or accord with the definition in 
section 3 (30) or section 47 to which I 
havé already referred, and.also on the fact 
that he says. that section 37 divides into 
two parts, the first part- dealing with 
votes by bodies corporate or companies, ard 
the second dealing -with personal votes. I 
am not quite sure that- he is right in 
this, because if you look at section 37.(1), 
you find that the first words in it are 


‘ooou- 


‘a person” and so cn. But the conolusion ` 


I bave come to—and I can only vegret 
that I am forced to give my decision 
without further consideration—is that the 
word 
does not mean the occupier who is defined 
in section 8 (80), The word 


there ` 


have &- 


for the applicant 


“occupier” in section 37 2) (2) (e). 


“oodupier” 
ig also used in-seotion 37 (2) (4) (a) and 


` 
` 


` 


. oconpier and accordingly 


` 
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/ BITA RAM ¢, DEPUTY COMMISSIONER ‘OF FYZABAD. 


L think that in that “sub. elan it is not 
used as the occupier as defined in sestion 
3 (30), for the person entitled’ to vote 
under’ that sub-clause is the -owner and 
“oosupier” there 
cannot mean the person paying or liable 
to pay rent to the owner’ who is himself, 
Does ocdupier, therefore, mean ons thing 


“in section 37 (2).(¢) (a) and another thing 


4 


“in section 37 (2) @) (e)? `I think not. 


I think in both places occupier means an 
occupier in the ordinary ‘sense, and not as 
defined in section 3 (80). I think 1 must 
take section 37 (2) (2) To), so far as occupier 
is concerned, by itself and apart from the 
definition and. I must hold that the only 
ae who falls within that sub-section is 

a person. who oseupiesa building separately 
numbered. and valued for assessment. That 
being so, the names within Schedules B 


and C do not to~my mind fulfil the pro-. 


visions of ection 37 (2) (2) (c), and so far 
as: they are concerned the Rule succeeds. 
I make the Rule absolute so far as Hxhi- 
bits B and. CO are concerned and eo far 
as Mr. Alistair Cameron is" concerned, 
but not as regards the names of the per- 
sons who have not been served. As the 
Rule has succeeded in part and has failed 
‘in part, I think the proper order is that 
there shculd be no order as to costs. 
Rule partly made absolute, 


men tame o 


“OUDE JUDICIAL COMMISSIONER'S 
COURT. — 

‘Seconp Civin APPEAL No..22 CH. 1918, 
December 3, 1915, 
Present:—Mr, Stuart, JO. 

SITA RAM '— DEFEND DANT— APPELLANT 

A “versus é 
TRE DEPUTY COMMISSIONER or 
FYZABAD As MANAGER, Court or 


Warps, AJODHYA ESTATH—P.aintirr— . 


, RESPONDENT. 

_ Shankalapdar,, “meaning 0f— Under. „proprietor or 
superior tenant—Hjeciment refused on ground of 
shankalap—Declaration that shankalapdar ‘not 
proprietor or under-proprietor, suit for, whether 
maintainable. ` 

A shankalapdar 
proprietor. One species 
under-proprietary nature, other species are of the 
„paturo of superior ANAN [p. 457, col, 2; p. 458, col. 1.) 


is not necessarily an under- 
of shankalap is of an 


Where a person escapes ejectment through the 
Revenue Court- on the plea that he is a 
‘shankalapdar, and ik does not appear -that in the 
revenue proceedings he meant by the term anything 
more than a superior tenant orthat the Revenue 
Court took the term in any other sense, the decision 


of that Court does nòt give a cause of action to the” 


landlord to file in the Civil Court a suit for declare. 
tion that the shankalapdar is neither a proprietor 
nor an under-proprietor. [p..458, col. 1.] 


Appeal from the decree of the District 
Judge,Fyzabad, dated the 9th November 1917, 
reversing that of the Munsif, Fyzabad, dated 
-the 7th June 1917, 

Babu Rudra Dat Sinka, for the Appellant. 

The Government Pleader, for ‘the Respond- 
ent, 3 - 


3JUDGMENT.—The appellant in this 
appeal never asserted that he was a proprietor 
cr an under-proprietor. The Manager of 
“the Court of Wards of the Ajodbya Estate 
served a notice of ejeotwent upon him, He 
contested the validity of that notice of 
ejectment in the Revenue Court, and in the 
course of those proceedings said that he 
was a shankalapdar and as such could not be 
ejected. The Board of Revenue accepted 
his pleaard found that he was a shankalapdar 
and as such could not be ejected. The 
senior member of the Board brought the 
matter to the Court of Wards. The junior 
member apparently accepting that view said 
_that he wculd contest the matter no further, 
We tbus have it that the highest Revenne 
Authority and the head of the Court of 
Wards kave koth agreed tbat the 
appellant cannot ke ejected and that he isa 
privileged tenant holding shankalap rights. 
In these cironmatarces the action of the 
.Mareger of the Court of Wards instituting 
the civil suit can only be explained by the 
fact that ‘be apparently has misapprehended 
the nature of the order of the Board of 
Revenue. It cannot be supposed that he 
wished to obiain anything from the Civil Court 
that eculd be utilised towards further pro- 
ceedings in the Revenue Court against the 
appellant. He was apparently under -ibe 
impression that the statement of the appellant 
in the Revenue Courts constituted an 
asrertion of proprielary or _under-pro. 
“prietary tight. It constituted nothing 
< of the kind. The appellant simply stated 
that le was a skenkalapdar. The learned 
District Judge is in error when he considers 
that a sliankalopdar is necessarily ap 


' 
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under-proprietor, One species of shkankalap 
is of an under proprietary nature: other 
species are of the nature of superior ton- 
ancy. There is nothing to show that in 
the revenue prosesdings the appellant, when 
he said that he was a  shankalapdar, 
meant anything more than that he wasa 
superior tenant, and his case was clearly 
treated as the case of a superior tenant. 
The adjudication of the Board of Revenue 
as to his rights as a tenant is final, 
The Oivil Courts have no jurisdistion to- 
decide the point one way or another, This 
appeal must, therefore, succeed. 

I allow. this appeal and direct that the 
plaintiff-respondent’s suit ba dismissed and 
that he pay his own costs and those of the 
appellant in all Courts, - 


Appeal allowed, 


/ 


LOWER BURMA OHINF COURT. 
Civit REGULAR No. 144 or 1916. 
December 14, 1917, 
Present:—Mr. Justice Maung Kin. 
BALTHAZAR & SONS—Pratnitrss 

versus : 

M. A. PATATL— DereNDANT, 
EFasement—Ancient lights ~Obstruction—Nuisance. 
To constitute an Actionable obstruction of light 

and.air it is not enough that the light is less thah 
before, There must be such a diminution of light 
as toconstitute a nuisance, and to render the occu- 
pation of the house uncomfortable according to the 
ordinary notions of mankind, and in the case of 
-business premises to prevent the plaintiff from 
carrying on his business as before. [p. 460, col. 2.] 


Paul, v. Robson, 24 Ind. Cas. 300; 42 O. 46; 18 C. W. 
N. 923;27 M. L. J. 117; 1 L. W. 561; 16 M. L. T. 204;. 
(1914Y M. W. N. 631; 19 A. L, J. 1166; 16 Bom. L 


RB. 808; 200. L, J. 858; 41 I. A, 180 (P. C.), followed. 
“Mr, Bagram, for the Plaintiffs, 
Messrs, Connell and Rehman, for the 
Defendant. 
'  JUDGMENT.—The plaintiffs allege inter- 
ference with the access of light and air 
to their ancient windows and olai:n Rs. 5,000 
as damages. The plaintiffs’ building is-a 
three ¿storied brisk house consisting of two 
portione, the front portion known as No. 
92, Dalkcusie Street, and the back portion 
ag No. 58, 80th Street. On the Dalhousie 


r 
t 


- building. The plaintiffs 


~ roof, 
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Street or southern side and the 80th Street . ` 
or eastern side there are openings on all 
the three floors. There ara no openings 
on the western side as there is 
another building flush with it. The plaint- - 
iffs say that on the northern side there 
are two windows on the ground floor, 
three on the first and six on thé second 
floor, and it was the light and air coming ` 
through these windows that has been 
interfered with by the defendant causing 
a three storied building to be erested right 
up to the northern wall of the plaintiffs’ 
base their claim 
on the following allegations of fact. Before 
thé defendant’s present building was put 
up there stood on its site an old two 
storied brick’ building witha sloping tiled 
This belonged to the defendant and 
was pulled down to make room for the 
defendant’s present building. This old 
building of the defendant was divided 
from theirs by a narrow strip of vacant 
land measuring in length twenty-nine feet 
nine inches running east and west and in 
width one foot at the easternend, gradually 
increasing in breadth towards its western 
end where it is one foot six inches in 
width. The defendant’s old building rose 
to a height of twenty-six feet and ‘the 


- roof on its southern side projected beyond 
the wall to a distance 


of about twelve 
or fifteen inches, leaving a space between ` 
the eaves of the roof and the plaintiffs’ 
northern wall. Thus ‘the two windows on 
the ground floor let in light and air 
vertically into the two water closets there. 
Through the three windows on the first 
floor also the plaintiffs enjoyed light and air. 
Through the six windows on the second floor 
they enjoyed light and air freely and without 
any obstruction. They claim that they have 
acquired àn essement of light and air in 
respect of all these windows by prescrip- 
tion. , i 

The defendant admits having built a 
three storied brick building olore up against 
the plaintiff’s northern wall as alleged, but 
states that it was erected on the alignment 
of the old building and denies that there 
was any vacant strip of land between the 
old buildirg and the plaintiffs’ premises. 
He does not admit that -tbe windows on 
the northern wall on ths ground floor 
and first floor of the plaintiffs’ building - 
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were made at the time the building was 
erected and denies that any light, or air 
entered through these windows, As regards 
the windows on the second floor the de- 
fondant does not admit that. they were 
made at the time, the plaintiffs’ building 
was erected, or that they occupy the same 
position as any windows that may previously 
have been made by the plaintiffs. He 
further denies that the plaintiffs have 
acquired any easement of light or air by 
means of -fhesa windows. Finally the de- 


fondant says that oven assuming the plaint- ` 


iffs have acquired an easement of light and 


` air he is entitled to ‘ereot his building as he 


` dropped 


. of land between the two houses and 


_ try to make ont that- 


- 


“used, 


pleases, provided that in so doing he does not 
deprive the plaintiffs of such amount of light” 
and air. as is reasonably required for the pur- 
pose for which the different floors have been 
/ 

Daring the course of trial, Mr. Bagram 
plaintiffs’ claim in respect of the 
ground floor. A 

The first point to consider i is whether there 
was a strip of land between the plaintiffs’ 
building‘ and the defendant’s old building: 
On this point we-have the evidence of Messrs. 
Nahapiet, Dumont, Abraham, Din Mahamed, 
Abdul Latif and Olerk. 

[After discussing the evidence on the point 
his Lordship proceeded as follows: — ] 

I, therefore, bold that there was a strip ` 
that 
ib was twenty-eight feet nine inches long 
and twelve inches wide at the eastern end. 
of vit, and eighteen inches wide at the 
western end. The next point to consider 
is- the height of the southern wall of the 
defendant’s old building.. The plaintiffs 
the line of eaves 
of the roof of the old building on its-southern 
side: did not reach more than a little way 
up the windows on the first floor of thair 
own building so that they had access of light 
and air ‘through -the windows of that floor. 
over the roof of the .defendant’s old build- 
ing, 

[After discussing the evidence on the point 
his Lordship proceeded as follows: — 

On the evidence I hold that’the eaves 


“ of the old building did not touch the plaint- , 


iffs’ wall, and there was.an opening through 
which there might be an access of light and 
air to the plaintiffs’ windows on the first 


floor, = F ; 
D ~ 


INDIAN OASES, ~ 


“has 


459 


3 ` 


The next point to consider is whether 
there were windows on the second floor 
as- alleged by the: plaintiffs, *-* * * 
In my judgment I am bound to accept 
the evidence of Rahimatullah Abdul Latif 
supported by that of Mr. Nahapiet and 
the plans he made against that of the 
defendant and his witness Maung Ba. The 
result of my findings is that the defendant 
interfered ‘with whatever aacess of 
lizht and air there was to the windows on the 
first floor by eresting his present building 
close up against the northern wall of the 
plaintiffs’ building. As regards the windows 
on the sesond floor they had uninterrupted 
access of light and air through them ‘and 
the defendant has completely obstructed and. 
darkened these windows, . As regards the 
question whether those windows on the first 
and second floor are ancient windows there ig 
no doubt whatever that they are, because the 
erection of the plaintiffs’ building began in 
1890, and was completed in 1891, aud the 
windows have remained unaltered upto the 
present date. 

Now we some to the most important ques- 
tion whether the defendant’s act as com- 
‘plained of will give rise to any causa of 
action. 


‘ Mr. Bagram for the plaintiffs contended 
< that if he succeeded in showing that the 
windows which had admittedly been darkened 
by the defendant’s new building were 
ancient windows, he would be entitled to 
damages on the basis of the depreciation 
in the rental and selling “Values of the 
house, as a result of the defendant’s act. Mr. 
Connell contended on the authority of Colls 
v. Home and Colonial Stores, Ltd. (1), Jolly v, 
Kine 12) and Paul v. Robson (3) that what - 
the plaintiffs would have to show was that by 
the defendant’s, act thera was sash 
an invasion of their rignt that the floors 
in question did not get that measure of 
light and air required for the ordinary 
purposes of habitancy or business of the 


(1) (1904) A. 0. 179; 73 L. J. Ch. 484; 90 L. T. 
687; 53 W. R. 30; 20 T. L. R. 475. 

(2) (1907) A. C. 1; 76 L, J. oh. l; 95 L. T. 656; 23 
T. L. R. L 

(3) 24 Ind. Cas. 300; 42 O. 46; 18 O. W. N. 933; 27 
M. L. J. 117; 1 L. W. 661; 16 M. L. T, £04; (1914) 
M. W, N 63l; 12 A. L. J. 1168:16 Bom. L. R. 803; 
QC. L. J. 353; 41 FA. 180°(P. 0.), 
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` tenement according to the ordinary notions 


of mankind * * * I thought that for 


the right decision of the case I should have ` 
evidence as to whether. there was still left. 


sufficient light and air to” the floors in 
question to render them fit for the ordinary 
‘purposes of the inhabitancy or business of the 
tenement according to the ordinary notions 
of - mankind. Both Mr. Bagram and Mr. 


Connell assented to this and such evidence ~“ 


as they have been able to prooare in a 
place like Rangoon hasbeen placed before me, 


Paul v. Robson (3) isa Privy Council case 
and I am bound by it if the facts justify 
my application of it to the case. It seems 
clear that prior to the decision in Oolls 
vi 'Home-and Colonial Stores, Lid. (1), there 
were divergent views in regard to the nature 
and extent of rights of light acquired by 
prescription, for Lord: Moulton who delivered 
the judgment: of their Lordships in Paul 
v. Robson (3) says (page 51*): “Their 
‘Lordships do not consider that it is either 
‘necessary or profitable. to 
history of the divergenf viewa in respect 
of the natura and extent of rights’of light 
acquired by prescription that prevailed in 

“the Courts prior to the decision in Oolls’ 
It suffices to say that: one stream 
of authorities gave countenance to the view 
that by the enjoyment of light for a 
period of twenty years, there sould be asquired 
an indefeasable right to the enjoyment 


“of a like amount of light in the futura. 


’ 


" a TaPage of a CO; * 


The conflisting stream of authorities counte- 
nanced ‘the’ view that nothing constituted 
an infringement. of right of light whioh 
did not amount to an actionable nuisance, 
` so that the amplitude of previous enjoyment 
~ was no .measure of the rights acquired 
thereby.” i 


The former stream ‘of authorities is what 


- Mr. Bagram wishes the Oourt to follow., 


The latter is what Mr. Connell relies on. 
Lord. Moulton proceeds: “This conflict of 
views was fully recognised by the noble Lords 
who took part in the decision of Colle? case (1), 
‘and there gan be no doubt that it was their. 
intention to decide between them, and to 


lay down the law in such a manner as” 


to prevent uncertainty*in the future.” His 
Lordship: later in his judgment held that in 
Qoll’ case (1) the legal ‘test in an 
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action for the infringement of rights of light 
formulated by Lord Davey was adopted’ | 
by the House of Lords. The test formulated 
by Lord Davey is as follows: “The owner 
+>. . « of the dominant-tenement is- 
entitled to the uninterrupted access through 
his ancient windows of a quantity of light, , 
the measure of whioh is what is required 
for the ordinary purposes of inhabitancy 
or business of the tenement according to the 
ordinary notions of mankind, ^. .... The 
single question in these -cases is still what 
it was in the days of Lord Hardwicke 
and Lord .Eldon—whether the obstruction - 
complained of isa nuisance.” Lord Moulton 
then considered the decision of the House 
of Lords in Jolly v. Kine (2) and came 
to the following conclusion, (page 54*): 
“In the judgment of the House of Lords 
in Jolly v. Kine (2), there is, therefore, an 
authoritative exposition of the decision in’ 
Oolls’ case (1) and itis established that the 
law as formulated by Lord Davey is the law 
laid down by that decision. : 
remarkable therefore that Counsel for the 
appellants shonld have sought to treat the 
decision in Jolly y, Kine (2) as throwing 
some doubt upon the interpretation of the 
decision in Calls’ case (1),. operating, 
if such an expression could be used, to 
weaken it in the direction of directing | 
that regard should be had to the extent of 
previous enjoyment df the light.” When 
Jolly y. Kine (2) was before the Court 
of Appeal as Kine v. Jolly (4), Vaughan 
Williams and .Cczans ‘ Hardy, L. “Jd. 
held that the plaintiff had a sause of 
action, and Romer, L. J., held: that there 
was none, But there was no difference 
between Vaughan Williams, L., J., and 
Romer, L. J., as to the law which: they’ 
took to,be as laid down in Colls’ case (1) by 
the House of Lords, the difference between 
the learned Judges being on the facts. 
Cczens_Hardy, L. J., said that he did not 
‘entirely agree with his colleagues aa to the 
law, and said: “The decision “in Colls v. 
Home and Colonial Stores, Ltd. (1), there- 
fore, does not seem fo me to amount to 
more: than this—that an obstruction which 
neither lessens the letting or selling value 
(4) (1505) 1 Ch, 480; 74 L. J. Ch. 174; 92 L. T, 
269; 53 W, B. 462; 2} T. L, R. 128. 
,# Pago of 42 0.—Ed. 
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of the house, nor materially affests the 
comfort or conveniencs bf the ossupier, 
dos not in law justify ‘an action, even 
though a large proportion of Hebi previously 
enjoyed has been lost. „It has, been 
` strenuously ‘argued on behalf of the appellant 
. that all we have to consider is the amount 
of light which has been left. I cannot 
accept that view of the law.” Mr, Bagram 
argues from this that. as he has proved 
by the evidence of Mr, Shiraora that both 
- the letting and selling values have been 
lessened by the defendant’s ast, the plaint- 
jffa havea cause. of action. Bat obviously 
the view of Cozens Hardy, L. J., as aboye 
set ‘forth is not the view adopted by the 
House of Lords on appeal in that ease, and is 


“in conflict with the law laid down in Colls’, 


~ ease (1). 


es 


Now. what have - we as evideno:? As 
regards the first floor there were three 
small windows, all‘of the same 8iz9, measur- 
ing four feet by three feet with a brick 


-space of five and-a half feet between the 


central oneand either of the end ones; and 
also a brick space of -five feet from the 
tops of the windows to the floor above, 
The deferidant’s old building rose’ -at the 
apex | of the roof to a height of nine fest 
from the first floor and completely covered 
these windows. I paid a Visit tothe house 
with the learned Counsel on both sides, 
and -was .struck -by the fact that these 
windows could not have had: much access 
of light and air to them. As to the light 
there would be practically none coming 
through any of them............1 cannot, there- 
fore, see my way to holding that there is the 
slightest ground afforded by the evidence for 


“the contention that there is a cause of action 
_ in respect of the windows on the first floor. -~ 


‘As regards the second floor there oan 
be no doubt—tHat there is a considerable 
difference as regards light and air to that 
floor by reason of the northern windows 
being closed up by the defendant’s present 
building.........The-upshot of Mr. Shircore’s 
evidence is that there is sufficient light 


and air in that room nów for the purposes 
-of a school—there 
‘dwelling-house it “cannot be used with the 


is one now—but as a 


former comfort and convenience, byt it san be 

used for dwelling purposes all the same. ° 
“Mr. Dumont, Buildings Engineer of the 

Rangoon Municipality, says that the light 
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in the room on the second floor is one- eleventh 
of- the floor area, and adds: “By reason 


~of defendant’s blocking the plaintiffs’ house 


on the north, the plaintiffs’ room on the 
second floor has been rendered uneomfort- 
able for oasupation by the olasg of people 
who would live there.’ The witness then 
says that the Municipality would not allow 
the dark part to ba converted into a room 
for dwelling purposes by means of a parti- 
tion, but in regard to the rest of it adde: 
“Moveable screens ‘seven feet high may be 
allowed. We will allow two rooms in front 
of the five windows and two rooms at 
the back.”” The moaning of this evidence 
is- that at present there is not in that room 
the measure of light and air required by 
the Municipal rules, but there is sufficient 
light and‘ air for dwelling purposes even 
“with two bed rooms “and a sitting room 


in front, T think that portion which is- 


dark now is in that state owing to the 
recent action of the plaintiffs themselves 
in closing ‘three of the-sight windows on 
the eastern side by building ‘the water-oloset 
and the- bath-room, and Mr. Dumont says 
that if there were eight windows instead 
of five- as there are now on the eastern 
side, the quantity of light would be one- 
ninth of the floor area. This means very 
little less than is required by the Munici- 
pal rules. | Dr. Hormusjee, Assistant Health 
Offiser of the Municipality, says that the room 
is still quite comfortable for dwelling pur- 
poses, and he would allow partitions as would 
Mr. Dumont, 


The evidence leads forcibly to the eon- _ 


oclusion that the room is still sufficiently 
lighted and ventilated for the ordinary pur- 
poses of inhabitanay or business, assording 
to the “notions of the experts wha have 
come before the Court, for the olass of. people 
living in the locality in whish the house 
is. What the evidence of Mr. Shirsore and 
Mr. Dumont comes to is that as compared 
with its previous condition with the northern 


windows free, the room is now less comfort- . 


able; nevertheless it would be comfortable for 
dwelling purposes for the people who are likely 
* * * f must” hold that the 
plaintiffs have no canse of action against the 
defendant. 


The.suit is dismissed with costs, special 
Advocate’s fee six gold mohkurs for every 
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effestive day after the first day of hearing. I and the defòndant Ram Narain onme to 
seertify for two Counsel, Í an” agreement, dated -the lst of September 


1913, by which Sita Ram was to retain 
3 biswas out of the .ô biswas share, 


[1919 


7 Suit dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
ae COURT, 
Seconn Civic AppuaL N». 49> oF 1917. 
Novémber-8, 1915. h 
Present: —Mr. Daniels, A. J. ©. 
BALWANT SINGH—Ptaintire— 
. APPELLANT 
| T versus 
LALLU RAM AND ANOTHER—DEFaNDANTS— 
| RESPONDENTS. 


Pre-emption—Sate, nature of, how to be determined 


—Possession of property _ sold, legal proceedings 


necessary for, effect of. h h ‘ 
The question whether a sale is a genuine sale or 


are in a lawsuit is one to he 
a Ka tho fea of each case. [p. 463, col. 1.] 
The mere fact that legal proceedings are neces- 
sary to obtain possession of tho property sold, is ae 
ground for holding that ‘Ep, g8, ed ry a rise td 
Appeal from the decree of the District 
Jùdgo, Sitapur, dated the 17th September 
1917, reversing that of the Subordinate 
Judge, Kheri, dated the 23rd May 1917. | 
The Hon’ble Pandit Gokaran Nath Misra, 
the Appellant. _ i 
ki Wa rats Chandra, for Respondent No. 1. 
JUDGMENT, —This is an appeal in a 
suit for pre-emption originally brought in 
respect of a 23-biswas share sold by the 
2nd defendant Ram Narain to the lst 
defendant Lallu “Ram for a sum of 
Rs. 4,000. - The property originally belonged 
to Ram Narain’s grandfather Puran. 
“Puran was succeeded by his widow Musam- 
‘mat Jadoda. On. her death Ram Narain 
WA the daughter's son of the last male 
owner was under the ordinary Hindu Law 
the next reversioner. ‘The property was, 
‘however, taken possession of by one Sita 
Ram. ‘Two persons Sheo Din and Tilak 
` Ram, who olaimed to be the next rever- 
.sioners, alleging a custom by which daugh- 
ters were excluded, brought a suit against 
Sita Ram to recover it but were un- 
‘successful right up to this Court, it being 
` found that they were nob the next rever- 
‘gioners and had no right to ste. While 
those progeedings were pending, Sita Ram 


owned by Puran and Ram Narain was 
to get the other two. It would seem that: 
Ram Narain subsequently desired to re- 
pudiate that agreement and | to. get ~pos- 


‘session of the whole shara to which he 


would have been entitled under the ordi- 
nary law. At any rate on the 2nd of 
September 1915 he executed a sale-deed 
which forms the basis of this suit, purport- 


_ ing to sell 23 biswis out of. the 5-biswas 


share which, according to the deed, 
was owned and possessed by him. Asa 
matter of fast .the share was uot in this 
possession and he was the owner of only 
two biswas. The sale-price was, however,” 
paid in cash and was not, as in the oase 
of Mirza Mohammed. Abbas Ali Khan Baha. 
dur v. A. Quieros (1), made dependent 
on the result of the subsequent law suit, 
The?-question for decisión in -this appeal 
is whether a suit for pre-emption’ lies in 
respect of the sale in question. 

The lower Appellate Court has dismiss- 
ed the suit, holding that} no right of pre- 
emption arises in -respest of the sale in 
question on the ground that it was a 
sale of a right of uncertain value. The 
learned. District Judge rightly says that, 
if it were to be held that no sale of 
property could be the subject of a claim 
for pre-emption merely because it carries 
with it the liability to defend the property 
against possible claims, the right of pre- 
emption -would disappear entirely. The 
learned Judge appears, however,-to consider 
that the case came within the ruling reported 
as Mirza Mohammed Abbas Ali Khan Bahadur . 
v. Quieros (1). In my opinion that raling is 
inapplicable, As regards the 2 biswas 
now in suit the vendor’s title could at 
the time of sale hardly have been dis- 
puted. Not only was he the next rever- 
sioner under ordinary law- but he-bad also 
secured his right by a compromise. with 
tbe person in possession, while’the only. 
ground on which his reversionary right 
` sould have been questioned had been found 
in his favour by the highest Oourt of 
the Province. 


(1) 90,0.86 KE 


t 


+ 


. | béen, 


‘ 


- Vol. KLiK) 


The question whether the sale isa genuine - 
“Sale or a mere sale of a share in a 
law suit is one’to be determined on the. 
facts -of eash case. It is certainly dot 
correct to say that no sale san ba sub- 
ject -of pré-emption where legal proseedings 
‘are necessary to obtain possession of the ` 
property. In , this case it might have 
and actually was, subsequently 
necessary for Ram Narain. to sua Sita Ram 
“for recovery of possession, | but the- suit 
“was one which- Sita Rim could have had 
no hope of successfully resisting. x 

The question of sale-prisa was disputed 
in the lower Oourts, bat in this, Court 
the appellant’s ‘Counsel says that he is 
‘willing to pay for the 2 biswas the 
whole price which was agreed upon for 
the 23 biswas, namely, ‘Rs. 4,000, In the 
‘Court of first instance it was contended . 
that the appellant. was only entitled to 
‘preempt 1 biswa out-of 2 biswas wneod 
‘by the vendor, but this contention was 
overruled by the learned District Judge aud 
, has not been raised in this .Court. 

For the reasons given above'l allow the 
appeal and give thé plaintiff a desree for 
(pre emptién of a 2+biswas share spbject 
‘to payment into Court of Rs, 4,000 within 
one month from this date, Ifthe money 
‘is not paid within the time allowed the 


-suit will stand dismissed with costs in all 
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“Courts. In the event of the decree being 
complied with, the plaintiff will get. four- 
‘fifths of ‘his.costs from the answering re- 
spondent Lalla Ram in all Courts. 


Appeal allowed, 
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. COURT. q 
‘Seconp Civin Arreau No. 408 or 1917. 
November 13, 1918. 

Present :—Mr. Stuart, J. O, 
GANESH PERSHAD AND ANOTHER 

- —P.atntTirfs—APPELLANTS 
- versus oo 
MUNICIPAL BOARD, LUCKNOW 


> 4 —— DEFENDANT — RESPONDENT. 
U. P, Municipalities Act (I of 1990), ss. 87, 129— - 
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Municipal Board, powers of,’ to refuse perinission to 
erect builling—Height of building, whether good cause 
for rejusul. $ 

Section 87 of the U. P. Municipalities Act requires 
a Municipal Board simply to assign a cause for 
refusing permission to erect a building, and not to 
state a case. [p 464, col 2] 

JA Municipal Board is justified under 
visions of section 87 of the U. P, Municipa- 
lities Act in refusing to sanction the erection 
or re-erection ofa building on the ground that it 
will be of such a height as will render it an 
unsuitable building in the locality in whioh it is 
proposed to construct it, [p. 464, cols. L&a] 

Whore the’ Local Government extends permission 
under section 129 of the Municipalities Act to a 
Municipality, the Municipality has power to make 
standing orders , with regard to the Specification and 
design of any building constructed within its limits 
and, if the specification of the building proposed to 
be constructed does not comply with the requisi- 
tions laid down in standing orders, the proposal 
will be rejected automatically unless the Municipal 
Board directs otherwise. But, where „tho provisions 
of this section have not been applied to a Munici- 
pality, each case hasto be taken up on its meritg 
and the propounder of a design is under no obliva. 
tion to see that if complies with any particular 
regulation. But the existence of that section does not 
prohibit a Municipality from refusing permission 
aa beeper building under the provisions 
of section 87 on the points mentioned i i Pp 
tp abs oL 2] p d in section 129, 


Appeal from the degree of the ‘District 


the pro- 


. Judge, Lucknow, dated the lith August 1917, 


reversing that of the Additional Munsif 

Lucknow, dated the 27th February 1917, ' 
The Hon’ble-Syed Wazir Hasan, for the 

Appellants. ih 


Syed Zahur Ahmad, for the Respondent, 


JUDGMENT.—The _ plaintiffs-appellants 
are jewellers resident in the ,Chauk 
Lacknow. They applied to. the Municipal 
Board, Lucknow, for permission to de- 
molish their premises which were one- 
storied and to construct a two-storied 
_ building upon the same site according to 
a plan and specification supplied. The 
Municipal Board under -the provisions of 
section 87, Act I of 19°0, refused them 
this permission. They instituted a suit 
before the Additional: Munsif, Lucknow 
for a declaration that the order of the 
Municipal Board was ultra vires, for an order 
-directing the Municipal Board to permit them 
to pull down their existing premises and son 
struct new premises according to the plan 
and specification, and for damages. The 
. Additional Munsif decreed them the first two 
reliefs but refused them damages. The 
Manicipal Board appealed to the District 
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Judge of Lucknow, who dismissed the plaintiffs. 
appellants’ suit. The cia as 
appeal here. 7 
. T need not go into more than ons of 
the points raised by the learned Counsel 
for the appellants. He agrees that, if 
the order passed by the Munisipal Board 
‘was an order that they were justified in 
passing under the provisions of section 87, 
Act I of 1900, the appeal must fail. 
The circumstances in which the order in 
question was passed are/as follows. The 
Building Sub-Committee states :— Resolved 
that it be recommended to the Board 
that the application be rejected ‘on. the 
ground that, having regard tothe locality, 
it is undesirable to inoreasa the height 
of the existing building.’ The Board 


accepting this recommendation rejected the. 


‘application. 


The recommendation read with the final 


order of the Board has the following 
meaning. The . Board. had before them 
_an application” to pall down an existing 
building and construct another building son 
its site, and they rejested that applisation 
because they considered that the new 
building would ba of such a height as 
would render it an unsuitable building 
in the locality in which it was proposed 
io constrnot it. Seotion 87 states that the 
~ Board shall not refuse to sanction the 
erection or reercction of such build- 


,ifig, except on the ground that its erec-` 


tion or re-erection would be., „prejudicial 
to the health, safety or convenience of 
~ the public......or that, having regard to 
the -looality, it is unsuitable in plan or de- 
sign, or for other: reasonable . cause ass 
signed. I can only read this resolution 
as meaning that the proposed building 
was unsuitable in plan or design having 
regard to the locality, the reason being 
that its height was such as to render it 
unsuitable with regard to other houses 
in the visinity. Height is a factor in a 
plan or design. If a plan or ‘design is 
rejected as unsuitable, it is necessarily 


rejected with regard to.one of the fastors 


-gompozing it. A plan or design might be 
unsuitable because the building described 
in it was too high or too low, too broad 
or too narrow, or for many other reasons, 
. But in all cases the unsuitability would 
consist in inappropriateness or deficiency in 


r 4 


123 to 


“and” design 


. one or -more factors in the plan or design 


pf which height would be one. It is 


‘perfectly true, as the learned Counsel for 


the appellants points out, that this order 
does mot give any details, It does not 
say what is the height of the adjoining 
buildings: it does not say by exactly how 
much the height is unsuitable. But as I 
read section 87, it requires the Municipal 
Board to assign a cause and not to state 
a case. The cause must be one of the 
causes laid down in the section itself or 
it must be some other reasonable cause. 
Here there is no doubt to my mind that 
the cause_assigned for refusing permission 
to erect this building is one of the sauses- 
mentioned in the body of tbe sedation, 
and such being the case, the orderis not 
ultra vires. , 

The learned Counsel -for the appellants" 
has drawn my attention to the provisions 
of section 129. Hb has argued from the 
existence of that section that, unless the 
Local Government has extended section 
a particular Municipality, per- 
mission cannof be refused to ereot or 
re-eract a building on the question of 
height alone," The provisions of that 
sestion have not been extended to the 
Lucknow Municipality. I-do not consider 
that the existence of this section affests 
the matter. As I understand it, where, 
the Local Government extends permission 
under section 129 to a Municipality, the 
Municipality has power to make standing 
orders with regard to the spesification 
of any building constructed 
within its limits and, if the specification 
of the building proposed to be oonstruot- . 
ed does not comply with the requisitions 
laid down in standing orders, the pro- 
posal- will be rejected automatically unless 
the Municipal Board directs, otherwise, 
Bat, where the provisions of this section 
have not been applied to a Municipality, | 
each case has to bə taken up on itg 
merits and the propounder of a design 


s under no obligation to see that: it 
complies with any particular regulation, ` 
Bat in no cirsumstances can it bo held 


that the existence of section 129 would 
prohibit a Municipal Board under the 
provisions of section 87 from refusing 
permission to erect or re-erect a build. 
ing on the points mentioned in section 129, 
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_ I need not go into the other points 
raised in the, appeal. As the order in 
question was not ultra vires the suit was 
rightly dismissed, 
accordingly with costs, 


` Appeal dismissed. 
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CALCUTTA HIGH COURT. 
`- APPEAL FRON Oreg No. 379 or 1917. 
August 1, 1918. 
Present:—Mr. Jastice Teunon and 
Mr. Justice Cuming. A 
. Tae HoN'BLe NAWAB BAHADUR or 
MURSHIDABAD, Sir Syed WASIR ALI 
MEHRZA,-K. O. $. I., K. 0. V. 0.— 
Deogse- HoLLER—ÅPPELLANT 
2 Versus ‘ 
KHANDKAR MOHAMAD HOSSAIN— 
JUDGYENT Desror— RESRONDENT, 

Bengal Lenancy Act (VIII B. C. of 18854, 5. 163— 

Landlord and tenant—Occupancy holding, sought to be 
sold in ewecution of money-decree—Objection by 
raiyat, dismissal of—Appeal, whether lies. 
_ In execution of a money-decree obtained by a 
‘ landlord against his tenant the former sought to 
sell. the latter's occupancy holding. The tenant 
objected that the holding could not be sold but his 
objection was dismissed: 

Held, that the order dismissing the objection did 
not amount toa decision as to title between parties 
having conflicting olaims thereto, so that no appeal 
lay against it under section [68 of the Bengal 
Tenancy Act. [p. 466, col. 1.) 

Appeal against the order of the District 
Judge, Murshidabad, dated the 2nd Angast 
1917, reversing that of the Munsif, lst Court 
at Kandi, dated the 20th May 1917, 

FACTS appear from the judgment. ` 

Babu Hemendra Nath Sen (with him Babu 
Sajani Kanta Sinha), for the Appellant. —This 
appeal ison behalf of the decres-holder. 
The decree-holder landlord having sought 
to execute the decree by- putting up to 
sale the right, title and interest of the 
(judgment-debtor) respondent- in the hold- 
ing in question, the latter objected to the sale 
on the ground that the holding was a non- 
transferable occupansy holding and was, 
therefore, not liable to attachment and sale 
in execution of the money-decree obtained 
by the landlord. The Mansif rejected the 
objection. Against the order of the Munsif, 
the judgment-debtor preferred an appeal to 
the District Judge. Before ‘the District 


30 


A 


I dismiss the appeal 


_ ravarti = (1) 


. as to whether or 


Judge,a preliminary objection was taken 
that’ as no question relating to title to 
land or to some interest in land was decided 
between the parties and as the amount was 
less than Rs. 50, the appeal was not competent, 


,Batthe learned Diatrict Judge, considering 


that the Munsif having desided whether the 
holding was liable to be sold or not prasti- 
cal'y desided a question of title, reversed 
the order of the learned Munsif. Tho 
Court of Appeal below is wrong in the view 
of law taken by it. The Full Bench case 
of Kali Mandal v. Ransarbaswa Ohar- 
relied upon by the lower 
Appellate Court does not apply to the 
fasts of this case. The Mansif, in deciding 
not the holding was 
liable to attachment and sale, did not de- 
cide any question of title as between parties 
having conflicting .colaims to the holding 
or to someinterest therein, and, therefore, 
no’ appeal lay to the District Judge. Refers 
to .Badonnnessa Ohowdhwrant v. AlamGazt 
(2), Srimati Narayani v. Nabin Ohandra 
Chowdhart (3). 

Babu Gagan Ohandra Boral for M. Chow. 
dhury Mohammad Isa, for the Respondent, sub- 
mitted that when the Munsif held that the 
holding. was saleable he did decide & ques- 
tion of title to interest inland, and, there- 
fore, the appeal to the District Judge was 
competent under section 153, Bengal Tenancy 
Act. The holding in question sould not be 
sold in execution of a money-desree without 
the consent of the judgment-debtor, 

Even if no appeal lay to the Distriot Judge 
now that the case was before their Lordships 
aud the Munsif had committed an error of 
law, the desision of the Munsif could be 
revised by treating the appeal as an applica- 
tion for revision, 

Babu Hemendra Nate Sn, for the Ap- 
pallant, replied that the appaal to the High 
Court was by the deoree-holder and it sould 
not be treated as application for revision 
under sestion 115, Civil Procedure Code, at 
the instance of the respondent, 

JUDGMENT,.—lIn this case the decree. 
holder landlord, in execution of what was 


(1) 32 0. 957; 9 C. W, N. 721;1 ©. L.J. 476 
F. B.). 
(2) 23 Ind. Oas, 877; 190, W. N. 814; 210. L, J, 


650. : 
(3) 86 Ind. Cas, 803; 21 0. W, N. 400,25 O. L. Je 
351; 44 O, 720. 
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found to be a money-decree, sought to put 
to sale the right, title and interest of the 
judgment-debtor in a certain non-transferable 
oceupancy holding. 

. The judgment-debtor objected on the 
“ground that the interest could not be sold 
-without his consent. The Munsif rejected the 
objection. : 

The judgment-debtor thereupon appeal- 
ed to the District Judge, who reversed the 
order of the Munsif. : 

The decree- holder now appeals and his sone + 
tention -is that against the order of the 
Maunsif no appeal lay to the District Judge. 

Relying on the desision of the Full Bench 
-in Kali Mandaly, Hamsarbaswa Ohakravart? (1), 
the District Judge held that an appeal lay, 
on the ground that the order of the Mansif 
‘in effect desided a. question as to an interest 
“in land between parties having conflicting 
claims thereto. ; 

The effect of the Full Bench decision 
relied upon by the District Judge,, we 

: may observe, has been much impaired by 
the exception added to section 153 of the 
Bengal Tenancy Act by the Amending Acts.” 
of 1907 and 1908. Moreover that was 
a. case between the judgment-debtor and 
.the auction-purchaser. Bunt here the 
property has not been bronght to sale. 
We are of opinion that it cannot be held 
that in the present case there is any 
decision as to title between parties having 
conflicting claims thereto, and we must, 
therefore, hold that no appeal lay to the 
, District Judge. In view of the desisions 
reported as Badarennessa Ohowdhurant v. 
Alam Gazi (2) and. Srimati Narayani 
v, Nabin Chandra Ohowdkarit (3) it may 
be that the decision of the Munsif was 
wrong, but there is against that order no 
application to this Court by the judgment- 
debtor. It may be that the judgment- 
debtor has other remedies and he not 
having made an application to this Court, 
we must leave him to such remedies as 
may be still open to him and content 
ourselves simply with decreeing this appeal 
on the’ ground that no appeal lay to the 
District Judge against the order of the 
Munsif, 

Under all the circumstances of the case 
“we make no order for costs iv this appeal. 

= Appeal allowed, 
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MADRAS HIGH COURT. 

Sgoonp Orvik Arrear No. 1127 or 1916, 
Ostober 9, 1918. 

- Present:—-Justice Sir William Ayling, Kr., 

and Mr. Justice Krishnan, 

BRAHMANDAM VENKATA LAKSHMI 
NARAYANA ROW— PLAINTIFF — APPELLANT 
versus P 
ALLAMANENI VENKAYYA AND OTASRS—- 


DErENDANTS— RESPONDENTS, 

Morigage—Prior and puisne encumbrances—Suit by 
‘first mortgagee impleading puisne mortgagee ~Decree 
for sale and for payment of surplus proceeds to per- 
son entitled—Puisne mortgagee, right of, to institute 
suit on his mortgage—Civil Procedure Code (Act V of 
1908), ss. 11, 47—Res judicata—Transfer of Property 
Act (IV of 1882), ss, 85, 88, 89. : 

Where, in a suit on a mortgage to realise the 
amount of the security, the puisne mortgagee is 
impleaded as a party and-a decree is passed direct- 
ing the sale of the property andthe application of 
the proceeds in satisfaction of the decree and pay- 
ment“of the surplus to the defendant or whoever 
is entitled to it, the puisne mortgagee is not barred 
either by the provisions of section 11, or by those of 
section 47, Ciyil Procedure Code, from enforcing his 
mortgage by sale of the property. [p. 468, col. 1; 
p. 489, col. 2.] < 

Vedavyasa Ayyar v. Madura Hindu Sabha Nidhi Qo., 
Ltd., 49 Ind. Cas, 36; 35 M. L, J. 639; (1918) M. W. N. 
898; 24 M, L. T. 473; 9 L. W. 70; 42 M. 90, followed. 

Sri Gopal v; Pirthi Singh, 24 A. 429; 4 Bom. L. R. 
827; 6 O. W. N. 889; 29 I. A, 118; & San P.O. J. 293 
(P. 0.), explained. ' 

Nattu Krishnamah Chariar v, Annangara Chariar, 80 
M. 363; 2 M. L. T. 330; 17 M. Ja. J. 801 and Het Ram 
v. Shadi Ram, 45 Ind. Cas. 798; 35 M.-L. J. 1; 5P, L. 
W. 88; 16 A. L, J. 607; 24 M. L, T. 92; 280, L. J. 188; 
(1918) M. W, N. 618;. 20 Bom. L., R. 798; 22 ©. W. N. 
1033: 40 A, 407 (P. C.), distinguished. 

Chinnu Pillai v. Venkatasamy Chettiar, 34 Ind. Cas. 
607; 40 M. 77; 30 M. L. J. 347; (1916) IM. W. N. 245; 
19 M.L. T. 217, not approved. 

Where a decree does not provide for the working 
out of the rights of the puisne encumbrancer with» 
out ‘additions to it which the executing Court has 
no power to make, such rights are not barred of 
enforcement by a separate suit by the provisions 
of section 47, Civil Procedure Code. [p. 467, col. 2.] 

The fact that a puisne tgagee did not, in the 
first mortgagee’s suit in &yhich he was impleaded 
asa party defendant, tak eps to ascertain the 
extent of his right of redemption of the earlier 
mortgage will not affect his right to have the equity 
of redemption sold as against his morigagor. This 
right is different from the right to redeem, The 
puisne mortgages may elect to bring his own suit 
for his money. [p. 469, col. 1.] 


t 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Guntur, : in Appeal Suit No. 21 of 1915, 
preferred against the decree of the Court 
of the Principal District Munsif, Bapatla, 
in Original Suit No, 594 of 1911, 


| 
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" -FAOTS ‘appear from the judgment. 
fesers. T, V. Venkatarama Ayyar and T. 
V. Vaidyanatham, for the Appellant.— 
The anit is ‘not barred either as res 
judicata or by the provisions of section 47, 
Civil Procedure Code. The former decision 
did not expressly negative the plaintiff’s 
- right to redeem the first mortgage. Under 
that decree, the surplus sale-proceeds were 
payable to ‘avy one entitled’, “That has 
left the question open and it has to he 
determined who the person entitled to them 
is. The question in‘ issue in the present 
' snit does not relate to the execution, dis- 
charge or satisfaction of the previous decree. 
The present plaiatiff could not have ob- 
tained 
in the prior’ suit. 
operate as a bar. 
Section 11 will not also apply. Even if 
it could be said tbat’ Explanation VI barred 


Sestion 47 does.not 


plaintiff's right and that it was the plaint- ` 


iff's own fault that he did not assert his 
rights and get an adjudication on them, 
that relates only to the rights of redemp- 
tion. The rigbt to enforce the security isa 
distinct and independent right. 

Mr. V. Ramadoss, for the Respondents.— 
It was the plaintiff's duty, when he was 
impleaded as a party in the previous suit, 
to have obtained an order for redemption 
and for payment of the surplus proceeds 
to him and to haye worked out his rights in 
execution, He is barred both under section 
11 and section 47, Civil Procedure Code. When 
the order absolute was passed in the former 
suit, the-plaintifi’s right to redeem as well 
as the security were extinguished and there 
was nothing for the plaintiff to get sold. 
Het Ram v. Shadi Ram (1). 

JUDGMEN [,— As the Subordinate Judge 
has dismissed the plaintiff’s suit on the 
preliminary ground that jt is- barred by 
section 11 and by. section 47 of the Civil 
Procedure Code, it is not necessary to state 
all the fasts of the oase which are a 
little ecmplicated. Tha question arises in 
these circumstances. Plaintiff's father, as 
puisne mortgagee, was made a party to 
each of the two saiiss of the prior mort- 
gagees, 17th and 18th defendants, brought 


(1) 45 Ind. Cas, 798; 35 M. L. J. 1: 5 P. L, W. 88; 
16 A. L. J. 607; 24 M. L T. 92; 28 O. L. J. 188; 
(19:8) M. W. N. 518;,20 Bom. L. R. 798; 22 0. W. N, 
1088; 40 A. 407 (P, O,). 


relief in the execution proceedings- 


to enforce their mortgages by sale, of the 
hypotheca.' He did not appear and raise 
any pleas; decrees were passed: in both 
suits in the usual form under sestion 88, 
Transfer’ of Property Act, which was then 
in force, and naturally the decrees made no 
mention of the puisne mortgagea’s right to 
redeem ; as to the surplus sale-proseeds, 
if any, the order was that they were to 
be paid “to defendant or other persons 
entitled to them.” Orders absolute 
were subsequently obtained but before 
any sale in Court-auction took place, 
the mortgaged properties” were sold 
by private arrangement to the 14th defend- 
ant who was to pay the sale-proceeds to 
the decree-holders. Sale-deeds were accord- 
ingly executed to him by the mortgagors 
and one desree was satisfied in full and 
the other in part by him. The question 
for our decision is, whether, in the above 
circumstances, this suif by the plaintiff as 
the puisne mortgagee to enforce his mortgage 
by gale of the property mortgaged subject 
to the prior mortgagee’s claim is barred either 
by section ll or by section 47, Civil Pro. 
cedure Code. 

As stated above, the Subordinate Judge 
has answered the question in the affirmative, 
but we are unable to support his view, 
The objection based on section 47, Civil 
Prosedure Code, may be considered first. 
For that section to apply, the question 
raised in the second suit should relate to 
the execution, discharge or satisfaction 
of the previous decree. The relief claimed 
must be such as could be obtained by 
exesution proceedings. That depends on 
the terms of the decree. The question is 
really concluded by the ruling of the Privy 
Counsil in Gopt Narain Khauna v. 
Bansidhar (2), where their Lordships held that 
where the desree did not provide for the 
working out of the rights ofthe puisne 
inoumbrancer without additions to it which 
the executing Court had no power to make, 
a new decreas was necessary for the purpose 


“and sestion 244 (now section 47) of the 


old Civil Procedure Code would not bar the 
s3cond suit. It is impossible to hold in the 
present case that on the terms of the 
decree here, plaintiff could have got the 

(2) 27 A. 325; 9 C. W. N. 577; 2 A. L. J. 336; 20. 


L. J. 173; 7 Bom, L. &. 427; 15 M, L, J, 191; 82 L. A, 
128; 8 Sar, P, C. J, 799 (P, 0) . 
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relief, Le now seeks by execution, ` The 
question whether he has lost his right by 
not getting a proper decree is ‘irrelevant 
in considéritig the applicability of section 47. 

it bas been held that even when a 
puisne mortgagee is expressly given by the 
decree a right to redeem and a right to 
share in the surplus sale-proseeds, he is 
not barred from bringing a fresh snit for 
sale against the mortgagor, on the ground 
that in execution of a prior mortgagee’s 
decree, when it is in the form given in 
Appendix D (lst Schedule, Form,7), he is 
not entitled to insist on being redeemed 
himeelf or to get the property sold for 
his, debt See Sarat Ohandra Roy v. 
Nahapiet (3), Mackintosh v. Watkins (4), 
Sarurijigar Begam v. Baroda Kant Mitter (5). 
The ruliog in Debendra Nath “en vy. Mirza 
Abdul Samed (6) is also to the same effect, 
though there is an observation there that 
this suit wculd be barred if he was ina 
position to huve his claim satisfied from 
the surplus proceeds. That must be understocd 
as applying only to a case where the 
puisne mortgagee is given by the decree 
itself the right to apply for sale of the 
property. 

The first three Calontta cases above 
cited were recently considered and followed 
by a Bensh of this Court in Vedavyasa Ayyar 
v. Madura Hindu Sabha Nidhi Oo., Lid. 
(7), which was a case where the desree 
gave the puisne mortgagee the right 
to redeem and also a right to share in 
the sale-proceeds: and the property was sold 
in Oourt-auction but the sale was set aside 
under Order XXI, rule 89, Civil Procedure 
Code. The learned Judges held that the 
2nd suit was‘not barred either by section 
47 or by ‘section’ 11. We agree with 
this ruling and hold that section 47 is 
no bar to the present suit, the cir- 
cumstances here being more favourable to 
the 2nd mortgagee than in that case on the 
point under consideration, _ 

The next question is as to the applica- 
bility of section 11, Civil Procedure Code. 
To apply that section the matter in issue 

(3) 8 Ind. Oas. 1142; 37 O. 907. 

4) 10. L, J. 31, 

“(5) 5 Ind. Cas, 589; 11 ©, 1. J. 568 at p. 576; 37 C, 
526; 140. W. N. 974. 

(6) 1 Ind. Cas, 264; 10 0. L. J. 150. 


(7) 49 Ind. Cas 36; 35 M. L. J. 639; (1918) M. W. 
N. 898; 24 M. L, T, 473; 9 L. W, 70; 42 M, 90, 


. 
` 


-raises a 
far as it is relevant here, that any matter , 


in the 2od suit must hava bəọn in issue 
and been desided in the previous suit. It 
ig not suggested that there has baen any 
express decision against the right the 
plaintiff now claims. But it is argued 
that section 11 read with Explanation 1V 
bar. That Explanation says, so 
have been @ 


that might and ‘ought to 


ground of deferca should be deemed to haye 


been in issue; and, therefore, ifthe desrese 
involved a decision on it, that decision 
will be res judicata in the same manner as 
an express decision on an issue. The 
question then is, to what extent the decree 
in the prior mortgage guit can be. taken 
to have desided by implication the rights 
of the 2nd mortgagee. - 

The Subordinate Judge observes that 
the 2nd mortgagee ‘could have and ought 
to have proved his mortgage and obtained’ 
a decree for redemption and failing that 
he sould not institute a second suit 
ignoring the previous litigation.” No” 
doubt the Sub-Judge is right when he 
says that if he wished to exercise his right 
of redemption, he should have appeared 
and claimed if in the previous suit. The 
ruling of the Privy Counsil in Sri Gopal 
y. Pirthi Singh (8) referred to by the 
Sub-Judge has desided that point, But 
the mistake made by the Snb-Judge ‘is 
that he overlooks the fact that the present 
suit is not one for redeeming the prior 
mortgage;. plaintiff is seeking now to sell 
the property subject to the prior mortgage: 
that is not a right he could have put forward 
against the prior mortgagee. That a puisne 
mortgagee can now sue for sale of the equity 
of redemption without joining the prior 
mortgagee as a party and without offering 
to redeem him is made clear by the 
Explanationto Order XXXIV, rule 1, Civil 
Procedure Code. Tha same view was held 
in Madras even before. See Gangadhara 
v. Stvarama (9), Srinivasa Rao Saheb v. 
Yamunabhai Ammal (10) and Ranga Aiyangar, 
y. Narayana Ohartar (11). 

That being so, the fact that the previous 

(8) 24 A. 429; 4 Bom. D. R. 827; 6 C. W. N. 889; 
29 I. A, 118; 8 Sar. P. 0. J. 293 (P. C.). 

(9) 8 M, 246; 9 Ind. Jur. 146; 3 Ind, Deo, (N, s.) 
oy 29 M. 84; 16 M. L. J. 50. 

(11) 82 Ind. Cas. 80; 30 M, I, J. 13; 
596; 39 M. 896. 


18 M. LTI 
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desision might have barred him from 
asserting again his right of redemption 
against the prior mortgages under section 
1), Civil Procedure Code, does not affect 
his: right to have the equity of redemption 
sold as against his mortgagor. 

No doubt if he bad appeared on the 
previous oceasion he might have claimed 
to share in the-surplus salo-prosveds also, 
but his right to it bas not-been negatived 
by. the previous decrees for the provision 
in them is that these surplus sale: proceeds 
are to. bë paid. tò any person who is 
entitled to them. This leaves the matter 
_open apparently to be decided in another suit. 

As stated before, it was decided in Vedas 
vyasa Ayyar v. Madura Hindu Sabha Nidhi 
Oo., Idd. (7)-that even where the puiene 
mortgagee has aright under the decree to 
share in the sale- proceeds, his right to sue is 
not barred as the former right is different in 
many respects from the latter right. This 
conclusion was arrived at after gonsider- 
ing’ the case in Govinda “Taragan v. 
Veeran (12) which was also oited to us, 
, Though we accepted that ruling in 
Vedaryasa Ayyar v. Madura Hindu- Sabha 
~Nidhi Oo., Lid. (2), in this case we 
need not go so far for in the present decree 
„there is no definito provision as to. who 
- should be paid those excess proceeds. It 
cannot be said that the puisne mortgagee 
was bcund to get an order in his favour 
“to share in the sale-proceeds when he was 
made a party. No rule of law has been 
pointed out to us that compels him to 
do that.’ He may elect to bring his own suit 
for his money, À 

The Subordinate Judge relied -also on 
` tho roling in Nattu Krishnama Ohariar v, 
Annangara Ohariar (18) in support of his 
view that the second suit | was barred, 
But that was a case where a person had 
‘ two mortgages himself on the same pro- 
perty and failed to mention the 2nd when 
suing on the first: .He was held barred 
from, suing again on the 2nd. The decision 
~is, therefore, clearly distirguishable’ from 
the present case, which is one of a prior 
and a different puisne mortgagee. In any 
. gase- we consider -the authority of that 
decision bas beer ninch shaken by: the~ 

(12) 12 Ind. Cas. 482; 38 M, 32; 21 M? L.J. 941; 
10 M. Li T. 322; (1911) 2 M. W, N. 323. 

(38) 30 M. 853; 2M.L. P 830; MeL; J. 301. 


_— 


_ of Property Act, and 


ruling of the Full Bench in Subramanta 
Aiyar v. Balasubramania Atyar (14), though 
it has not been expressly overruled. We 
see no distinction between the holder of 
two mortgages suing on the 2nd reserving 
the Ist and vice versa. If the non- reserva- 
tion is to make the difference between 
the 30 Madras case and the Full Bench 
case, it must be a difference based on tha 
section 43 of the old Civil Procedure 
Code or Order XI, rule 2 of the present 
Code. That difference does not seem tobe 
valid, for the Full Bench have held 
that the-two mortgages are two different 
causes Of action and have answered the query 
of their Lordships of the Privy Council in 


Sri Gopal v. Pirthi Singh (28) in the 
affirmative, We are not prepared, with all 
respect to the learned Judges, to follow 


the view in the Notiu Krishnama Ohariar's 
case (13), 

Our attention was also drawn to the 
6th proposition - ‘laid down by Srinivasa 
Aiyengar, J.,in Chinnu Pillai v. Venkatasamy 
Ohettiar (15) that “if the first mortgagee sues 
first making “the 2nd mortgagee a party as 
he ought to, there cannot bea trial of s 
further action.” With all respect to the 
learned Judge this is clearly an obiter 
dictum and it has, in our opinion, been stated 
somewhat too broadly. The question must 
depend on the findings aud the decree in 
the first suit and on the execution proceed- 
ings. We are ‘unable to adopt the pro- 
position as stated without qualification. 

We must, -therefore, hold that section 
11,.-Civil "Procedure Code, is also no bar to 
the’ present suit. 

Two further arguments of Mr, Ramadas 
for the respondents remain to be noticed. 
He drew our attention to the observation 
of their lordebips in Hei, Ram v. Shadi 
Ram (1) and to section 89 of the Transfer 
contended that on 
the order absolute being passed the right 
to redeem was extinguished as well as 
the security and there was thereafter 
nothing for the plaintiff to get sold. 
This argument is the result of confusion 
between the equity of redemption which 
is an interest in land and is by itself . 


(ra) 30 Ind. Cas. 3475 29 M. L. J. 195; 38 M. 327 


(E. BJ) 
(15) 34 Ind. Cas. 507; 40 M. 77 at p. 102; 30 M, 


L. J. 347; (1916) 1.M. W. N. 246; 19 M. D. T. 217, 


450 "4 INDIAN OASES. ~ f - [199 
FIRM OF NATAU MAL-SARAN DAS Y. MERR CHAND, 


immoveable property and the right to redeem The Court set aside the award and directed that 
which is only a right attached to the _ the suit should proceed. The plaintiff then applied 


b -e F to the Chief Court for revision, of the order: 
equity of redemption. The former is not Held, that as no irreparable loss would be caused 


affected by an order absolute and oan to the plaintiff by the order being allowed to stand 
only ‘bs.extinguished by a sale in Court- and there were no exceptional ciroumstances to 
auction confirmed subsequently of the whole justify an interference in revision, the Chief Court 


would not interfere. [p. 471, col. 1.] 
property .-The second argument was thatthe ` Damodar Trimbak Dharap v. Raghunath Hari, 26 - 


security of the second mortgagee was also B. 551; 4 Bom. L. R. 26, Kali Charan Sirdér v. Sarat 
extinguished by the order absolute. Neither Chunder Chowdhry, 300. 397;7 0. W,N.546, followed. 
the section nor the observation oftheir Lord- - Petition, under section 44 of Act III of 
ships, referred to-the security of the second 1914, for revision of the order of the 
mortgagee; they clearly refer to the security Subordinate Judge, 2nd Class, Amritsar, 
sought to be enforced in suit; that is that dated the '2lst May 1918, ‘setting aside 
of the first mortgagee in this case. Ifthe theaward. rE a 
property is sold by Court free of encum- Bakhshi Tek” Ohand esa Mr. Badr-ud-Din 
brances the second mortgagee’s security will Qureshi, for Pandit Rambhaj Patio; for the 
cease to have effect on that property, but that Petitioner. 
effect is not produced by a private sale by The Hon'ble Pandit Sheo Narain, for the 
the mortgagor as in the present case. Respondents. 

We must, therefore, hold that the decree JUDGMENT.—The facts of this case 


`- of the Subordinate Judge cannot be supported are these:—The firm of Nathu Mal-Saran 


on the ground taken by him and wemust Das instituted a-suit against Mehr Chand 
reverse it, but as he has not disposed of and Puran Chand claiming Rs. 4,214-11-0 
all the questions raised in appeal wemust ona baht account. | 


` remand the appeal to him for fresh disposal. After the issnes had been framed the 


The costs of this second appeal will be costs parties moved the Court to refer the case. 
in the cause and will be disposed of by the to the arbitration of one -Lala Utam 
Subordinate Judge, Chand, a Pleader. : 

M.O P. * The reference was accordingly made 

: ` Appeal allowed; but .before any award was filed, the defend- 
Suit remanded,’ ants filed objections in Court accusing | 

— the arbitrator .of partiality, This was 

| on the 15th January 1918 and-theaward 

` 5 was filed on the 16th January 1918. To 

this award .the defendants filed objections 

and on the 2lst May 1918 the learned 
a : Subordinate Judge set aside the award and 
_ PUNJAB OHIEF COURT. ° dirested that the suit should proceed 


in, 

Civin Revisron Perrrton No. 494 or 1918. Court. g 
January 9, 1919. h The plaintiffs ‘through Mr. Tek Chand, 

Present :—Mr. Justice Broadway. then filed this petition, asking for. a 

Tas FIRM or NATHU MAL-SARAN DAS revision of the order setting aside the 
Turovas SARAN DAS or AMRITSAR— | award, For the defendants Mr. Sheo Narain 

PLAINTIFF —PATITIONER has raised certain preliminary objections, 

versus ` He contended (1) that the jurisdiction 

“MEHR CHAND AND ANOTHER -—DReFENDANTS of this Court on the revision side is a. 
— RESEONDANTS, discretionary one and that as the order. 

Civil’ Procedure Code (Act V of 1903), s. 115— ecmplained of left the plaintiffs. with 
ii i ser dd a HT tas tional circum- another remedy it should not be interfered 

An interlocutory order should not be interfered ~ With at this stage; 
Da, P save in exceptional circumstances. (2) that the order being an ihterlosutory . 
P co 


Plaintiff sued defendants on a bahi account ore if ehtuld only be- interfered with in, 
ainti uni 

After the issues wore framed the suit was referrea ¢2¢ePtioraleireumstances which do not exist, 

to arbitration on the motion of the parties, On the nd (3) that as no question’of “jurisdis-. 
award being given the defendants filed objections. tjop” wag inyolved no revision wascompetent, 
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In support of the 3rd contention my 
attention was drawn to certain observations 
made by their Lordships of the Privy Council 
in T, A. Balakrishna Udoyar v. Vasudeva 
Atyar (1). Mr. Tek Chand urged that these 
observations were really cbiter dicta and were 
expressed in too wide terms, unless they 
were to be confined to the fasts of the 
cése that was before the ‘Judicial Com- 
mittee. I do not feel called upon to. 
express any opinion on-this point, however, 
as it seems to me that there is force 
in Mr. Sheo Narein’s 2nd sontention. The 
order that is sought to ba revised is’ an 
interlocutory order and though I have 
power. to interfere, it is only i in exceptional 
eases that il should exercise that power. 
In this case the result of the order 
is that the case will now be tried by 
the Courts in the ordinary way and no 
irreparable loss can be saben to the 
plaintiffs. . x 

In my opinion Damodar Trimbak Dharap 
v. Raghunath Hari (2) and Kali Charan 
Sirdar v, Sarat Ohunder @howdhry (3) 
referred to by Mr. Sheo Narain are in 
point and that this Court should not 
interfere in‘orders of this nature. 

I accordingly dismiss this petition of 
revision with sosts and direst that the 
oase be proceeded with in due course. 

‘ _ Petition dismissed. 

798 at p. 79915 A LJ. 


69; 26,0. L. J. 143; 19 
x. ga cava 


(1) 40 Ind. Cas. 660; 40 M 
645; 2 P. L. W, 101; 33 M. 
Bom. L. R. 715; (1917 E 
22 0. W. N. 50; 11 Bur. 

(2) 26 B. 551; 4 Bom 


TA 
Th 
(3) 80 C, 397; 7 C. W. N. 


N 
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female member living with her husband away from 
tarwad house—Custom - Presumption - Burden of proof. 

There is no principle of Marumakkathayam law 
requiring ‘that the practice of female members of 
a tarwad living with their husbands and away from 
the tarwad house should be discouraged. A female- 
member of a tarwad, therefore, quits the tarwad 
house for a proper purpose when she does so in 
order to reside with her husband, [p. 472, cols. 1 & 2.] 


A woman living with her husband does not 
forfeit her right. to. maintenance while she lives 
away from the tarwad house, and her right thereto 
is not conditional on her husband’s inability to 
maintain her. [p. 474, col. 1.] 


If, ‘notwithstanding the above general rule, a 
custom prevailing in South Malabar is set up to 
the effect that a junior member living with her 
husband is not entitled toy separate maintenance, 
such special custom ought to be proved by the party 
setting it up, [p. 474, col. 2.] 


Second appeal against the decree of the 
Distrieé Court, South Malabar, in Appeal 
Suit No. 869 of 1914, preferred against that 
of the Court of the Subordinate Judge, 
South Malabar at Calicut, in Original Suit 
No, 41 of 1912. 


FACTS appear from the judgment, 

Dr, K. Pandalaz, for the Appellants.—It is 
the family or Tarwad 
house that entitles the junior members to’ 
claim maintenance. A woman who chooses 
to live with her busband has, perhaps, good 
reasons for staying away from the Tarwad 
house but she cannot claim separate 
maintenance from the Tarwad so long as 
ber husband is able to maintain her, 
She must be deemed to have waived such 
right. Whatever may be the general law, 
the custom in South Malabar has been 
to refuse separate maintenance to women 
who lived away with their husbands. 
The earlier decisions of the Madras High 
Court based the right to separate 
maintenance on residence in the Tarwad 
honse and not on co-proprietorship. Reference 
was made to the following oases: Kunigratu 


. v. Arrargaden (1); Subbu Hegadi v. Tongu 


(2), Naku Ammu v. B-ghava Menon (3). 


Good cause must be shown to claim separate 


maintenanos. Maravadi.y. Pamakkar (4), - 
(1) 2M. T C. R. 12. 
(2) 4M H.C. R. 198, 
(8 18 Ind. Cas 1; 33 M. 79 at p. 85. 


(4) 14 Ind, Cas 382; 36 M. 203: 11M L.T, 


112; 
(1912) M. W. N. 109; 22 M. L, J, 309, i 
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Kummarappa Reddi v. Manavala Goundan 
(5). 
The following sases in the Travancore. 


“igh Court were also cited, (1860) 1, 
T.L.R. 55; (1886) 47.0. R. 25; (1892) 
10 T. L. R. 195; (1894) 12 T.L. R. 73; 
24 T.L. R. 24; 4 T. L. J. 193. 


In cases where separate maintenance was- 
allowed, there were special circumstances 
which justified such grant. In- Peru 
Nayar v. Ayyappan Nayar (6), the Karna» 
van ‘was the cause of the quarrel.. In 
Nallakandiyil Parvadt vi Ohathu Nambiar 
(7), there were several houses belonging 
to the same Tarwad. Ohekkutté v. Pakki (8) 
was a case of different Tarwad houses. 
In Second Appeal No. 23 of 1882 there was. 
no room in the Tarwad house and the 
-junior member had to live away. In 
Raman Menon v. Ittimayamma -(9) the 
woman was living in the Tarwad bnt 
occasionally visited her husband. Kesava v, 
Unikkanda (10) was a case of Karnavan 
leaving the Tarwad house. 


Mr. A. V. K. Krishna Menon, for the Respond- 
ents.—The right to claim maintenance is 
an incident of Marumakkatayam law and is 
based on the théory of co-proprietorsbip. 
Ib is aright inherent in,‘each member to 
.ba maintained out of the Tarwad property 
and susha right is not forfeited by the 
very legitimate act of a woman living 
with her husband. It is a good. ground 
for not residing in the Tarwad house, 


No .custom against the right has been 
proved to exist in South Malabar. 


The separate resources of the ‘member 
cannot deprive him of his birthright to 
be fed and maintained ont of the Tarwad. 


JUDGMENT. 


Sapasiva Aryar, J.—The Karnévan and ‘the 
senior Anandravan of the defendant’s Tarwad _ 
are the appellants before us, The plaintiffs 
are a Nair lady snd her children who are 


° 


(5) 44 Ind, Cas. 699; 23 M. L. T. 44; 34M. L. J. 
104; Ta W. 243; 41 M., 874; (1915) M.-W. N. 350 
F. B.). . 
: (6) 2 M. 282; 4 Ind Jur. 621; 1 Ind Dee. (x. s.) 467.7 

(7) 4M. 169; 1 Ind. Dec, (N. s.) 953. i 

(8) 12 M. 305; 4Ind Dec. (xN. s.) 662, 

(9) 9 M. L. J. 153. 

(10) 11 M. 807; 4 Ind, Deo. (N, s) 214, 
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Wd 


members of the defendants’ Tarwad, The 
plaintiffs sued for arrears of maintenance. 
The defence was that, as the plaintiffs were 
living away from the Tarwad house, though 
ander the protection of the first plaintiff's hus- 
band, they are not under the Marumak- 
katayam law entitled to claim separate 
maintenance. The lower Appellate Court 
overruled this plea and hence the second 
appeal, j ; 

The learned District Judge has thus sum- 
marised the law: “A junior member is entitled 
to maintenance in,the Tarwad house, or, if 
he or she show gocd reason for living away 
from it outside the Tarwad honse, That 
ig the substantive role, and, various adjec- 


tive reasons have been grouped round 
it, such as insufficient accommodation 
or family quarrels. No special sanctity 


attaches to these reasons apart from the rule 
and as observed in- Waravadi v. Pammakar 
(4) the list ‘of gcod reasons is not yet ex- 
hausted. The latest is that-to be foandin 
Vellathumkara Muthu Amma v. Vellathumkara 
Gopalan (11) whioh is pertinent to the.present 
case and where it is ruled that a good 
reason of absence for a wife who olaims , 
maintenance is living with ker husband. 
The absurdity of attaching canctity to old 
reasons, and cavilling at new would be plain 
if one imagined a_woman denied her mainten- 
ance under Vellathumkara Muthu Amma v. 


-Vellathumkara Gopalan (11) for making .a 


heme for her husband, but obtaining it uncer 
PerueNayar v. Ayyappan Neyar (8) by a snb- 
sequent quarrel with ker unele. ` 

Dr, Pandalai,'the learned Counsel for the 
appellante, contended, (o) that though a 
female member’s living with her husband 
might bea proper reason for her livirg away 
from the Tarwad house her right to claim 
separate maintenance is nevertheless subject 
to the condition that the husband is unable 
to maintain her and her childrer; (b) that 
though in North Malabar living with tke” 
husband, might be a proper reason for living 
away from the Tarwad house ard claiming 
separate maintenance if was not so in South 
Malabar where the defencant’s Tarwad ig 
situate; (c) that the lst plaintiff must, by 


‘living with her husband who is well able 


to support her, bedeemed to have waived 
when ‘she so’ went to live with her bus. ` 


(11) 16 Ind, Cas, 898; 36 M. 692; 23 M. L. J. 496; 
13 M. L. TP, 130. 


WA 


residence with her husband. 
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band all claims for maintenance against her 
Tarwad, at least during the period of her 
(Though there 
are as many as 17 grounds entered in the 
memorandum of second appeal they are 
elther repetitions of the above 3 contentions 
a aad to contentions not argued before 
us), fete ae: ; 

Ih Maravadi y. Pammakkar (4) desided by 
Sundarier and Spencer, JJ., it is said: “Ao- 
cording to the Aliyasanthana system which 
is very similar in its incidents. to the 
Marumakkatayam law, as no member is 
entitled to enforce partition of the family 
property which belongs to allthe members, 
every junior member is entitled -to be main- 
tained by the Karnayan...,The income belongs 
to all and all are entitled to participate in the 
benefit of it.,..Hach member of the Tarwad 


“has a right to be maintained and suffers a 


‘good ground for doing so. 


personal wrong if that right is not accorded 
to him. The right is not confined to cases 
where a imember has no means of his own; 
because by virtue of his ownership in the 
Tarwad ‘property he is entitled to participate 
in “its income. A suit for maintenance by 
a junior member of a Marumakkatayam or 
Aliyasanthana family falls uoder Article 
127 .of the Limitation Act (a suit to enforce 


‘the right to share in the joint family pro- 


perty) and not, under Article 129, which 
applies to suits which ara strictly for a 
right to -mdintenancé which ‘a, person las 
over property belonging to another.” The 
general result of the decided case is, in our 
opinion, that inorder that a member of a 
Marumakkatayam or Aliyasanthana Tarwad 
may ,be entitled. to separate maintenanae, 
he or she should be able to allege some 
It would be 
unwise to hold that the decisions up to date- 
have exhausted the list of good grounds 
whioh may be urged. “It is recognised 
practice in South Kanara for a) woman 
and her minor: children to live with her 
husband, 
Malabar and it isa growing practice in South 
Malabar. [See Parvathi yv. Kamaran Nayar 
(12)]. The interest of social improvements 
would be against discouraging such a practics, 
There is no principle in-the Marumakkatayam 


~ of Aliyasanthana law requiring thatit should 


bs disgouraged. We are not bound to shut 


_ (12) 6 M- 841; 2 Ind, Deo. (N. 8.) 513, 


x 


It isa sommon prastice in North . 


c 
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our eyes to the fact that families governed 
by this system of law are often numerous 
and consist of persons related in very 
different degrees of kindred and no gonial 
or economical service is done by compelling 
‘them all to reside in one house where 
they have good grounds for not doing so, 
Several cases have come to this Court which 
show that inthe houses of Rajahs and other 
well to-do Tarwads it is the rule to allow 
Separate maintenance. 

In Vellathumkara Muthu Amma v. Vella. 
thumkara Gopalan (11) Sundara Aiyar, J ; 
and myself (the judgment was pronounced by 

Sundara Aiyar, J., whose authority on ques- 
tions of Malabar Law is deservedly, if I 
may say so, very high) expressed the opi- 
'nion that the desirability of living with one’s — 
husband is a good cause for a lady to 
live away from the Tarwad house, “It 
was argued there” (that is in Marorad? y, 
- Pammakkar (4)) “that custom was against it, 
The answer given was that the ousiom 
of all memberi of a Tarwad living to- 
gether isonly a social custom. Some sosi- 
al customs may change without affecting 
the legal rigbts of parties, All members 
of a Tarwad are entitled to the Tarwad 
property and are entitled to the benefit 
of that property. The only way in which 
a junior member can receive benefit out 
of the Tarwad property is by receiving 
maintenance. No decided case has been 
brought to our notice where it was held 
that a woman wonld not he quitting her 
Tarwad house, for a proper purpose when 
she does so in order to reside with. her 
husband. As far~ as we are aware it is 
not sonsidered improper. On the other 
hand it is considered honourable that a 
wife should live with her husband if 
asked to do so. The members of the Tar. 
wad also consider it honourable both to 
themselves and to the lady who is asked by 
her husband to live with him that she should 
comply with his wishes, Perhaps it should 
be added that an exception should he 
made in the case of. some aristocratio 
families who consider their own scoial 
-position so -high that it would be derogatory 
to their ladies to quit their Tarwada to 
live with theic husbands, at any rate in 
a case where tne- husband is not of an 
equally high rank. The general rule, 
however, is, @s we haye stated it, we 


. 


` 
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cannot, therefore, regard that living with 
one’s husband is a good ground for a 
woman governed by the Marumakkatayam 
law being compelled to forfeit her right to 
maintenance while she -lives away from the 
Tarwad house.” In a more resent case 
Mantkkath Ammini Ammal v. Nunikkath 
` Padmanabha Menon (18) desided in April 1917 


. justa year ago, Seshagiri Aiyar and Bakewell, 


JJ., observe na follows: “The expression ‘main- 
tenance’ is loosely applied’ to this . class 
óf cases. The allowance olaimed by an 
Anandravan of a` Malabar Tarwad or by 
a junior member of a joint Hindu family 
is dot as a dependent upon the owner of 


the property but as one who, in his own 
- right is entitled to participate in the 
income.,..The olaim for separate allowance 


- 


is an indicta of proprietorship and not 
founded upen moral or quasi legal obliga- 
tions or on inability to maintain himself 
or herself....The possession“ of separate 
property should not be taken into asconnt 


in considering whether a member of the. 


Tarwad was entitled to separate allowance. 


- [ Putanvitil Teyan Nair v. Putanvitil Ragavan 


Nair (14).]' In Achutan Nair v. Kunjuni Nair 
(15) it was distinctly stated that the right to 
an allowance should be based on the 
right of so saver tip of property.” -Then 
‘the learned Judges referred to Maravadi vV. 
Pammakkar (4), Naku Ammu v. Raghava 
Menon (3) and Chakkava Kannan v. Kunhi 
Pokker (16), in support of their opinion 
that the right ofa member of a Tarwad 
for an allowance is an incident of oo- 
proprietorship in the property of the 
Tarwad and that consequently that right 
could not be denied unless the junior 
member lives’ separately for a purpose 
which is not proper, his claim being of 
the character, of a proprietary right ,to 
à share in the insome. 

Dr. Pandalai argued that these 
cisions want beyond the: law as 


de- 
laid 


‘down in certain earlier Madras decisions 


which based thé right to maintenance 
itself not on oo-proprietorship but on the 
faot of the residence in “the Tarwad 


(18) 48 Ind. Cas. 104; 383 M. L. J. 509; 41 M. 1075, 
24 M. L. T. 498, 

(14) 4 M. 171; 1 Ind. Dee. (N 8) 954. 

(15) 13 M. L, T. 499. 


(18) 80 Ind. Cas. 765; 29 M. 317: 29 M. L. J. 481; 


“1B M.-L T. 255; (1915) M: W., N: 740, 
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family house and merely dispensed with 
that condition as to. residence in excep- 


tional cases. I do not think that we.. 
should be justified in entering into a 
discussion at present as to -whether 


Maravadi y, Pammakkar (4) which elaborately 
discusses the earlier decisions stated the 
result of those desisions with meticulous. 
Whether it is North Malabar 
or South Malabar or the district where 
Aliyasanthana prevails, the reasons given 
in the decisions for allowing separdte: 
meintenanca where proper reasons are 
alleged by the claimant for ber not living 


‘in the Tarwad house itself are all clearly 


applicable. If there is a custom prevail- 
ing in South Malabar that notwithstanding’ 
this general rule based upon the broad: 
principles of the Marumakkatayam law, 
a junior member. living for the proper 
purpose of residing with her husband is not 
entitled to separate maintenance, such a 
special custom ought to be proved by 
the party setting’ it up. Tha evidence 
on the defendant’s side in this oase con- 
„aisting mostly of statements by the Karnavans 
of several aristocratic familias is -merely 
to the effect that, in their opinion, a 
female member whose husband iə in a. 
position to support her ought not to 
olaim separate maintenance and that no 
_ person in such a position has, to their 
‘knowledge, claimed it. Such negative evi- 
dence given by such gentlemen is of 
very little value. .1f several instances 
are given where, after demands made in 
such oases, maintenance was refised and 
the claimants acquiesced in the refusal or 
the claimants were unsuccessful when they 
brought such rejected claims before the 
Courts, such evidence will no doubt prove 
the ‘alleged ‘custom in derogation of the 
claim which is prima facie a perfestly 
legitimate claim according to the prin- 
ciples of the - Marumakkatayan law. (I 
assame of course without deciding that 
the custom, if established, would not be 
immoral or opposed to public policy). 

In the result, I think that the conten-- 
tions put forward with euch ability and 
strenoousness by the Counsel on behalf of 
the appellants are not sustainable and I 
would dismiss the second appeal with costa, 

AYLING, J.—I agree and have little to 


add. I was at first inclined to accept 


x 


iB oN 
Vol, XLIX) 
RAJ OBANDRA DEB Y, GOUR CHANDRA DAS. 


the contention that the lady’s right to 
be maintained out of the Tarwad pro- 
perty while living with’ her” 
was conditional on the latter 

able to maintain her. 


being un- 
_ Bat it is impossible 


to do so.in the fase of the desisions in.” 
Putanyitil Teyan Nair v. Putanvitil Ragavan - 


Nair (14) and Thayu y, Shungunni (17) 
and the recent unreported*® case referred 
to by my learned brother [Manikkath 
Ammint Ammal v. Mantkkath Padmanabha 
Menon (13)). 
‘to the suit (that of waiver) :has been 
found against by both the’ lower Courts, 
` I, therefore, agree that the appeal must be 
dismissed. with costs. 
‘Appeal dismissed, 


N.O.P. 


(17) 5 MÈ, 71; 2 Ind. Dec. (N. 8.) 50, 
*Since reported as 48 Ind» Oas. 104—Ed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrez No, 868 
or 1917, i 
August 7, 1918. 
© Present:—-Mr, Justice Fletcher and | 
Mr; Jastice Walmsley. 
RAJ CHANDRA DHB—Derrenxpanr— 
a - No. l— APPELLANT 


versus | 
_GOUR CHANDRA DAS AND sae : 


PLAINTI PES — RESPONDENTS. 

Civil Procedure Code (Act V of 1908); O. KU, 
25—Appellate Court, power of, to decide süti om Eaves 
not framed in primary Court. - 

, Where in a suib for recovery of possession of 
land on declaration of title, no issue of the plaint. 
ifa title by adverse possession was settled in the 
primary Court, although the plaintiff did definitely 
set up the case of adverse possession but no evi- 
dence was adduced onthe question: . 

\ Held, that the Appellate Court could- not decide 
in favour of the plaintiff's title by adverse possession 
without framing an issue on the question. 


Appeal against fhe: decree of the Sub-~ that the plaintiffs’ 


` ordinate Judge, ‘Ist Oourt, COhittagong;: 
‘dated the. 26th January 1917, affirming 
‘that of the Officiating Munsif, Additional 
Court, at Patiya, cated the 7th October 1915. 
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husband / 


The only possible defence . 


‘decision of the Officiating 
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FACTS appear, from the judgment, 

Babu Ohandra Sekhar Sen, for the Appellant, 
—There was no issue framed in the 
primary Court as to whether plaintiff acquired 
title by adverse possession and no decision 
on the point in the primary Court and so 
the lower Appellate Court's finding that 
plaintiff acquired title by adverse posses- 
sion cannot be legally maintained and the 
case should be remanded to the lower Court 
for proper desision. 

Babu Charu Chander Sen for Babu 
Khitish Ohander Sen, for thé Respondents,— 
The appeal is concluded by findings of fast. 
Plaintiff distinctly pleaded acquisition of 
title by adverse possession but the defend. 
ants did not join any issue on this point 
and this must be taken as a fact ad- 
mitted in accordance with the provisions of 
the present Civil Procedure Code. Refers” 
to Order VIII, rules 3 and 5 of Act V of 
1908. This was a point substantially in 
auéstion in this suit and the finding of 
the lower Appellate Oourt is binding though 
the primary Court might not have come 
to any. finding on the matter. 

P JUDGMENT, 

FLETOHER, J.—This is an appeal by the 
defendant against -the decision of the 
dearned Subordinate Judge‘ of Chittagong, 
dated the 26th January 19 17, affirming the 

Additional Mansif 
plaintiffs sued in eject 


of Patiya. The 


. ment to recover possession of the bank of 
i a tank; 


The case of the -plaintiffs was 
that the bankappertained to a talug called ` 
Sachiram included in the Cadastral Survey 
Dag No, 6049 and that they had been 
. dispossessed by the defendant in the year 
“1518, Apparently, so far as we can see 
from the judgments of the. Conrts kelow, 
the plaintiffs also alleged that they had 
got a title .by adverse possession. The 
defendant’s case Was that the land belonged 
to. another talug which came under certain 
Dags in the Maghi Survey. The first Court 
aving appointed a Pleader Commissioner 
declined to aab upon the report of the 
Commissioner and found in favour of the 


plaintiffs’. title. That Court also found 
suit was not barred 
by limitation. On appeal to the lower 


Appellate Court, the learned Subordinate 
Judge held that, although he might have 
been inclined to order ẹ further looa} 


~ 
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investigation if the matters stood alone 
yet as he came to the conclusion that the 


plaintiffs had a title to the land hy adverse ' 


possession, no useful purpose would be 
served by bending the case back to the 
primary Court for the purpose of having 
a further local investigation and he affirmed 
the decree of the first Court. Against that 
decision, the defendant has appealed to 
this Court. It seems quite clear on the 
record that no issue of adverse possession 
was settled in the Oourt of the Munsif, 
although apparently the plaintiffs did 
definitely set up the case that they were 
entitled to the property by adverse posses- 
sion, The case clearly could not be desided 
in the lower Appellate Court where no issue 
had been framed and apparently, as far as 
I can gather, no evidence had been adduced 
on the question of adverse possession. The 
judgment and decree of the learned Sub- 
ordinate Judge must, therefore, be set aside 
and the case remitted to the Court of the 
Munsif with a direction to try and deter- 
mine the further issue in the suit, namely, 
whether. the plaintiffs have got a title by 
adverse possession. Both -parties will be at 
liberty to adduce any further evidence that 
they may be advised to adduce on the 
additional issue to be tried by the Mansif, 
Costs will abide the-result of the re-hearing 
by the Munsif. | 
WALMSLEY, J.—I agree. : 
Decree set aside; 
Case remanded, 





PUNJAB CHIEF COURT. 
Miscenbanguus First Civin Aprgan No, 3158 
i or 1916. . : 
April 23, 1917. 
Present: —Mr. Justice Shab Din, Chief 
Judge, S - 
1 BALWANT SINGH AND ANOTBER— 
JUDGMENT- DEBTOnS—A PPELLANTS 
‘ versus . 
MAHINDAR SINGH AND orgers—Decren- 
HOLDEBS-— RESPONDENTS. 
Punjab Court of Wards Act (TI of 1903), ss. 26, 31 
weHeécution of decree—Judgment-debtor, property “of, 
’ dn charge of Court of Wards—Procedure. 
A decree was passed against B.on the llth May 
1912, Onthe 12th May 1914 his estate was placed 


* 
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under the superintendence of the Court of Wards, 
Onths 9th April 1916 the decree-holders applied 
for execution of ‘the decree, On the Ist January 
1916 certain of B.'s property was attached but on 
the 19th January 1916 the Deputy Commissioner, 
on behalf of the Court of Wards, objected to-the 
attachment. On the 20th April 1916 the executing 
Court ordered the decree-holders to amend their 
applicationand to make the Court of Wards a 
party to the execution proceedings. This was done 
on the 26th April and a certificate dated the 22d 
March 1916 obtained from the Deputy Commissioner 
under section 26 of the Punjab Court of, Wards 
Act was filed along with the application: 

Held, that since the decree-holders had filed the 
requisite certificate from the Deputy Commissioner, 
execution of the decree could issue and the 
executing Court had every power to issue attach- 
ment or other process against the property of the 
judgment-debtor which was under the superin- 
tendence of the Court of Wards, Lp. 477, col. 1.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Amritsar, 
dated the 16th August 1916, disallowing 
the objections of the judgment-debtors. 

Lala Sham Das, for the Appellants. 

Lala Duni- Ohand and Pandit Rambhaj 
Daita, for the Respondents. 

JUDGMENT.—This appeal arises out of 


execution proceedings relating to a decree 


which was passed in favour of the re- 
spondents against appellant No. 1 on the 
llth May 1912. On the 12th May 1914: 
the estate. of the said appellant was placed 
under the superintendence of the Court of- 
Wards. On the Sth April 1915 the re- 
spondents made an application for execution 


_ of the decree, but filed no certificate from 


the Deputy Commissioner under section 26 
of the Court of Wards Act, Punjab Ast 
11 of 1903, showing that their claim, as 
based on the decree, had heen notified in 


- writing to the Deputy Commissioner after 


the applisation of the notice under section 
9 of the Act. On the Ist -January 1916 
certain property belonging to appellant 
No.1, whish was under the superintendence: 
of the Court of Wards, was attached in 
execution ; but on the 19th January 1916 
the Depuly Commissioner, on behalf of the 
Court of Wards,. objected to the attach. 
ment, On the %Oth April 1916. the execut- 
ing Court ordered the respondents to 
amend their application for execution and to 
make the Court of Wards a party to the 
execution proceedings, i 

On the 26th April 1916 a fresh applica- 
tion for executión - was made by the re- 


spondents, in which both appellant No. 1 


p 


p 
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and the Court of Wards, which is appel- 
lant: No, 2 in this Court, were made parties ; 
and a certificate, dated the 22nd Mareh 


1916, obtained from the Deputy Commis- - 


sioner under section 26 of the Court of 
Wards Act was also filed along with the 
application. The appellants objected to exe- 
cution of the decree being issued on the ground 
that since the property „of the judgment- 
_ debtor had vested in the Oourt of Wards, 
the executing Court had no power to 
execute the decree against any portion of 
sit and the respondents were bound to apply 
to the Deputy . Commissioner for recovery 
of the decretal amount, 
has overruled this objection by order dated 
the 16th August 1916, and the ' present 
‘appeal has been preferred from that order. 


In my ‘opinion the order of the lower 


Court is fully justified under section 31 
of the Court of Wards Act, and must, 
therefore, be maintained. Admittedly, the 
respondents filed, along with their applica: 
tion of the 25th April 1916, a certificate 
from the Deputy Commissioner to the effect 
that they bad notified. their claim to him 
as required ‘by section 26 of the Ast. 
Sub-sestion (2) of section 31 has, therefore, 
no application. to the case ; 
sub-section (3) of the section the execut- 
ing Oonrt has 
attachment or other “process in execution 
of the decree against the property of 
-appellant No, 1 which is under the superin- 
tendence of the Court of Wards. The order 
of the lower Court ‘under appeal is to the 
effect that since the decree-holders have tiled 
the requisite certificate from the Deputy 
Commissioner execution of the deeree can 
issue, This order is in full accord with 
sub-section '(3) of section 31 of the Act, 
and the appeal must, therefore, fail. The 
question whether the lower Court can, 
after the Property of the judgment-debtor 
has been duly attached, proceed to sell it 
in execution without the concurrence of 
the Court of Wards does rot arise for 
decision at this stage of the proceedings 
and I am not called upon to decide it. 
I dismiss the appeal with costs. 


Appeal dismissed, 
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The lower Court ` 


and under 


every power to issue an. 
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CALCUTTA HIGH COURT. 
“APPEAL FROM APPRLLATE Decren No. 219 
oF 1917, 

August 8, 1918. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Walmsley. 
` ALEK MAIMED BEPARI AND OTHERS 
—Praintires — APPELLANTS 
versus 
BACHHANI BIBI AND OTAERI— DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata —Rent suit, decision of question tn, whether 
res judicata in title ” suit — Documents held not proved. 
in rent suit, whether can be relied upon in title suit, 

Plaintiffs sued the defendants for rent on the 
basis of certain Kabuliyats saidto have been exe-* 
cuted by the defendants, as well as on certain 
‘Kobalas. The defendants denied the relationship 
of landlord and tenant. The Kabuliyats and the . 
Kobalas not having been proved the suit was dis- 
missed, the Court holding that the plaintiffs were 
not landlords either on the basis of the Kabuliyats 
or on tho basis of the Kobalas Ina subsequent 
suit by the plaintiffs for declaration of their title 
by purchase and for recovery of possession: 

Held, that the suit was barred by res judicata 
inasmuch as the documents found to have been 
not proved in the previous rent suit could not be 
set up in the subsequent suit. [p. 478, cols 1 & 2.] 


Appeal against the decree of the District 
Judge, Rungpur, dated the 8th November 
1916, affirming that of the Munsif, Ist Court, 
at Gaibandha, dated the 31st August 1915. 

FAOTS kaye from the judgment, 

Babu Mohendra Nath Roy (with him Babu 
Nagendra Nath Ghose), for the Appellants.— 
This appeal is on behalf of the plaintiffs, 
and it arises out ofa suit for recovery of 
possession of six-annas share of a holding 
on declaration of plaintiffs’ title by pur- 
chase thereto. The suit has been dismissed 
as having been barred by res judicata be-- 
cause of the previous decision in a previous 
rent suit in respect of this property in 
which the question of title was raised and 
decided, The decision in the previous rent 
suit cannot operate as a res judicata so as 
to bar this suit for declaration of title and 
recovery of possession, because question of 
title was not necessary to be decided in 
that suit. The question of plaintiffs’ title 
was not directly and substantially in issue in 
the previous rent suit which was based 
upon certain Kabuliyats executed in favour 
of the ancestor of the plaintiffs by the pre- 
sent defendants. The dostrine of res 
judicata, cannot be applied to this case, 
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BAIJNATH BAM Y. CHAND KUMARI. 


Refers to Run Bahadur Singh v. Lucho 
Kuer (1). The rent suit was desided on 
the basis of the Kabuliyat and it was not 
necessary for the Court'in previous rent 
suit to go behind the Kabuliyat and to 
decide the plaintiffs’ title on_ the basis of 
` his title by purchase. 

Babu Bepin Behari Ghose, IT (with ‘him 
Babu Narendro Nath Chowdhury), for the 
Respondents, not called upon. 

JUDGMENT. 
| Fuercaer, J.—This appeal is preferred by 


the plaintiff against the decision of the’ 


learned District Judge of Rungpur, dated 
the 8th November 1916 affirming the decision 
of the Munsif at Gaibandha. The plaint- 
iff sued to recover possession of a six-annas 


share of a holding on declaration of his” 


title by purchase. The suit was dismissed 
in the lower Courts. The learned District 
Judge in the Court of Appeal below held 
that the plaintiff's case was barred by res 
judicata, That is: the only point raised in 
“this appeal.. The.case is put in this way: 


The ancestor of the present plaintiff sued 


the present defendants to resover rent, 
The present defendants denied the relation- 
ship of landlord and tenant. The case went 
to trial and an issue was settled on the 
point. The plaintifi’s ancestor attempted to 
prove the relationship of landlord and ten- 
‘ant in two ways. First of all by admission 
of his title by the present defendants. 
That admission was stated to have been 
contained in certain Kabuliyats said to 
have been executed in favour of the 
ancestor of the plaintiff by the ‘present de- 
fendants. The learned Judge of the lower 
Appellate Court found ih that case that 
these documents were not genuine. As an 
alternative to that,.in the case of those 
Kabuliyats not being found to establish 
the relationship of landlord and tenant, the 
plaintiff gave in evidence certain Kobalas 
which he stated showed the transfer of a 
six-annas share of the holding to him and 
. he asked that rent should be awarded to 
him on the footing that those Kobales es- 
tablished his interest to six-annas as being 
a six-annas landlord. The learned Judge 
there again found that the Kobalas were 
not proved. What the learned Judge ad- 
judicated in both the matters is clear from 


the judgment of the lower Appellate Court 
| (1) 116. 801 at p. 810; 5 Ind. Deo, (x, s.) 960, 
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in the former suit besause the learned Judge 
there remarked “I am unable to hold that 
the plaintiff has proved his title toa six- 
annas share of the Jote ar the execution 
of the Kabuliyats by the ‘defendants’ 
father.” As a matter of fact, he ought to 
have stated it the other way round. Then 
there would. have been no doubt that the 
caso clearly was one of res gudicata. He: 
stated in the first instance that the Kabu- 
liyats had not been proved and that the 
plaintiffs’ title to the six-annas share also 
had not bsen proved, However, there is 
no doubt what in substance was decided, 
namely,.that the plaintiff was nota land- 
lord either on the basis of the Kabuliyats 
or on the basis of the Kobalas, and those 
documents not having been proved in that 
suit cannot be set up against the defend- 
ants in the present. guit. I agree with the 
conclusion arrived at by the learned Judge. 
of the lower Appellate Court. Tke pre. 
sent appeal, therefore, fails and must be 
dismissed, The appellant mug} pay to the 
respondent his costs in this appeal, 
WaALMSLET, J.-—I agree, 
Appeal dismissed, 
a“ ° 





PATNA HIGH COURT. “ 
APPEAL FROM ORIGINAL Oaver No. 292 or 1917. 
APPEAL F20M ÅPPELLATE Orpre~No. 178 
or 1918. 
December 20, 1918. 
Fresent:—Mr. Justice Roe and 
Mr. Justice Coutts, 
In A. O. O. No. 292 or 1917 
BAIJNATH RAM—AppsLLant 
In A. A. O. No. 178 or 1918 

RAM KUMAR MARWARI—APPELLANT 

i versus 
Musammat CHAND KUMARI— RESPONDENT 

IN BOTH, 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Eveculion of decree—Decree obtained against Ghatwal 
in personal capacity - Death of judgment-debtor— 
Widow, whether legal representative of Ghatwal. 

During the pendepéy of execution proceedings in 
respect of a decree obtained against a Ghatwal in 
his personal ‘capacity the judgment-debtor died and 
the decree-holder applied to bring his widow on 
the record as his legal representative. The Court 
rejected the application on the ground that the 
Ghatwal’s estate was not liable for his personal 
debts and, therefore, his widow as his successor to 
the office of Ghatwal could not be brought on 
the record: a 
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Held, that the widow having succeeded tò the 
Ghatwal’s personal property as his heit, irrespective 
of any- question of her succession to the -office of 
Ghatwal,.she should be brought upon the record 
“as the representative-in-interest of the deceased 
judgment-debtor, it being understood that’ any 

. execution that may be taken against her wjth re- 
gard to. the personal -debts of ‘the deceased would 
be limited to property which cime into her pos- 
session in her personal capacity and that no assets 
that came into her possession by her succession 


- to the rights of the Ghatwal would be liable to be 


pursued. 


Appeals from the orders of the Subordjnate 
„Taage, Deoghar, 


- FACTS —One Raj Narain was a Ghatwal 
in the Distriot of Santal Parganas. T'he appel- 
lants obtained money-decrees against Raj 
Narain, in his private capacity, applied for exe- 
cution of the decrees and attached thearrears 
of rent which had falleu due to the jadgment- 
debtor from his tenant in the Ghatwali 
tenure. In course of the execution proceed- 
‘ing Raj Narain died. The decree-bolders 
made an application under Order XXII, rule 
4 of the Civil Procedure Code and prayed 
that Musammaf Chand Kumari widow of Raj 
Narain deceased who had sucseeded to the 
texure might be brought on the record as 
the legal representative of the deceased 
judgment-debtor and ‘the execution might 
proceed against her, Musammat Chand 
Kumari objected to be brought on the re- 
cord on the ground that she was not the legal 

representative of Raj Narain deceased. Her 
"husband had ` only a life-eatate in the 
Ghatwali tenure and that she had got the 


tenure in her own capacity and not as an. 


heiress of her deceased husband. The 
Subordinate Judge upheld the contention 
of Musammet Chand Kumari and declined 
to bring her on the record as re- 
presentative of the deceased judgment-debtor, 
Against this order the jodgmoent-creditors 
appealed to the High Court. 

Mr. Naresh Ohandra Sinha (with him Messrs, 
Banarst Prasad Jhunihunwalla and Harnandan 
Sahat), for the Appellants, contended, that the 
widow was the legal representative of Raj 
Narain within the meaning of Order XXII, 
rule 4. of the Civil Procedure Code. She 
had succeeded to the Ghatwali tenure as 
heiress of her deceased husband who was a 
Ghatwali and besides she was the sole heir to 
the deseased’s personal estate under the or- 
dinary law. The Court below was wrong in 
not bringing her on the record. 
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Mr. Bankim Oh. De, for the Respond- 
ent, contended that the Ghatwali fenure was a 
life-tenure and as such it determined on the. 
death of the Ghatwal. The widow of the 
Ghatwal who was appointed Ghatwalin after 
the death of her husband got the tenure 
in her own capacity and not as an heiress 
of her husband. She as Ghatwalin was not 
liable to pay her deceased husband’s debts. 


-The arrears of rent which had fallen due 


during the lifetime of her husband were 
not his personal assets but’ belonged to 
him as Ghatwal and as such were not 
liable to be attached in execution of the 
decree. Under such circumstances she was 
not the proper legal representative of the 
judgment-debtor within the provisions: of 
Order XXII, rule 4 of the Code. 
JUDGMENT.—These appeals arise from 
orders passed by the Subordinate Judge 
of Deoghar declining to substitute the 
widow of a Ghatwal as judgmené debtor 
in the place of her deceased husband on 
claims obtained in the one oase for the 
rents of property held by the deceased 
Ghatwal in his private capacity and in 
the other case decretal money obtained 
against the deceased Ghatwal also in his 
personal oapacity. ‘The learned Subordinate 
Judge based his decision on the view 
that the Ghatwal’s estate was not liable for 
these personal debts and, therefore, the 
widow as his successor to the office of 
Ghatwal could not be brought upon the 
record. In this view we are of opinion 
that the learned Subordinate Judge was in 
error by reason of his oblivion of the 
fast that the widow succeeded to the 
Ghatwal’s personal property as his heir 
irrespective of any question of her succes- 
sion to the office of Ghatwal. We, there- 
fore, direst that the -widow be brought 
upon the record as the representative-in- 
interest of the deceased Ray Narain Deo, 
it being clearly understood thab any exe- 
sution that may be taken against -her 
with regard to the personal debts of the 
deceased be limited to property which 
may come into her possession in her 
personal capacity and that no assets that 
will come into her possession by her suo. 
cession to the rights of the Ghatwal will 
be liable:to be pursued. We note that 
the learned Subordinate Judge has in his 
orders of the Sth February 1917 and 
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2nd September 1917 not arrived at a 
desision as to what may sonstitute the 
property which has come into the hands 
` of the widow as the personal property 
of the deceased husband. These matters 
may now be gone into, We make no 
order as to costs in these appeals. 

The records may be sent down at onea, 

Records sent down. 





CALCUTTA HIGH COURT, 
APPEAL FROM OzpEa No. 289 oF 1917, 
August 21, 1918, N 
Present:—Mr. Justice Fletcher and Mr. 
S Jastice Walmsley. 
Figs STANDIAG IN THE NAME OF 
"GOUR CHARAN-GANGA 
CHARAN SAHA — APPELLANT 
varsus 
TOYEBUDDIN AHMED, Receiver TO 1HE 
4 EsTATE or ABDUR RAHAMAN 
“ SOWDAGAR— RESPONDENT, 
Provincial Insolvency Act (III of 1907), 8. 34—Assets 
realized before adjudication order by enecution-creditor 
— Oreditor, whether entitled to assets—Recetver, rights of. 

Under the provisions of section 34 of the Pro- 
vincial Insolvency Act an execution-creditor ig 
entitled to the assets realized in the course of execu- 
tion by sale or otherwise before the date of the 
adjudication order, The Receiver is entitled to the 
value of the goods sold after the date of the adjudica- 
„tion order. 

- Appeal against the order of the District 
Judge, Rangpur, dated the 23rd May 1917. 

FACTS appear from the judgment. 

Dr. Sarat Chandra Bysack (with him 
Babu Khitish Ohander Neogy), for the Appel- 
lant.—This appeal is on behalf of the 
execution-creditorin an execution proceed- 
ing against a judgment-debtor who has 
been adjudicated an insolvent: Thesimple 
question for, determination is whether 
money realized by sale of the moveable 
property in execution proceedings at the 
instance of the exesution-creditor before 
the institution of the insolvency proceeding 
would vest in the Recsiver in insolvency 
or would go to the execution-creditor. 
The learned Judge has erred in . holding 
that the assets realized prior to the 
adjudication order would belong to the 
Receiver in insolvency. Under section 34 
of the Provinsial Insolvency Act the 
money so realized would belong to the 
execution-creditor. 


sA 


. tion is whether under 


‘the benefit of certain assets 


JUDGMENT.—This appeal is preferred 
by an exeontion-oreditor in an execution 
proceeding, The respondent to the appeal 
who does not appear is the Receiver in 
insalvency appointed under the provisions. 


of the Provincial Insolvency Aob ina 
proceeding in whioh the jodgment-debtor 
was adjudicated an insolvent. The ques- 


the provisions of- 

of the Provincial Insolvency 
execution-oreditor is entitled to 
representing 
property which had been sold prior to 
the date of the adjudication order. Tha 
case is quite clear that these properties 
excepting the packing cases were sold prior 
to the institution of the insolvency and 
that the money, being the proceeds of 
moveable property, had been realizad and 
paid into Court. In tbat view of the case, 
it seems to me that the assets had been 
realized in the course of the execution by 
sale or otherwise, as mentioned in section 
84 of the Provincial Insolvency Act, bafore 
the date of the order cf adjudication. If 
the assets had been realized in the ocurse 
of execution by sale or otherwise before 
the date of the order of adjudication, then 
an execution-creditor is entitled to the 
benefit of the execution against the 
Receiver. That is exactly what has 
happened in this case. The order of the 
learned District Judge must be set aside, 
except as regards the parcel of goods 
which it is stated. by the learned Judge 
was sold some days after the adjudication 
order was paseed and which we arb informed 
consis ted | only of the packing oases, As 
to the’ value of those goods, of course, 
the sale having been made after the date 
of the adjudication - order, the Receiver 
in insolvency is entitled to it. Otherwise, 
the money having been realized in exean- 
tion before that date of the insolvensy 
belongs to the execution-creditor, Let 
the case besent back to the learned Judge 
of the Court below. for disposal of the 
application in accordance with the above 
remarks, We make no order as to costs, 


section 34 
Ast an 


Order set aside; Oase remanded, 
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PATNA HIGH COURT, 
° FULL BENCH. 
CriminaL APPkALS Nos. 201 anp 209 or 1918, 
December 12, 1918. 
Present:—Mr, Justice Atkinson, Mr. 
Justice Coutts and Mr. Justice Manuk. 
Musammat KESAR AND OTHERS——APPELLANTS 


versus 


EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 361, scope of— 
Abduction—Offence, ingredients of —Lawful ‘guardian- 
ship— Person lawfully entrusted with the care or 
custody of a minor,” meaning of - Master, whether entrust- 
ed with care or custody of servant Interpretation of 
Statutes--Penal Statutes—Criminal trial—Burden of 
proof—Crown, duty of —Charge, form of -—Uourt, duty of. 

‘the intention of the Legislature was by virtue 
of the explanation appended to section 361 of the 
Penal Code to extend the application of the term 


lawful guardian so as to include and embrace 


within the accepted meaning of this legal term “a 
person lawfully entrusted with the care or custody 
ofa minor.” [pe 456, col. 1.3 


= Section 361 of the Penal Code and the explana- 
tion appended thereto are express and exhaustive 
in their terms, and in order to constitute the offi nce 
of kidnapping or abduction there must be in fact 
duly, properly and legally proved a taking or 
enticing away of a minor from the custody of the 
following persons; a) the natural guardian: tb) the 
legal guardian, if the natural guardian be dead or 
(c; a person lawfully entrused with the care and 
custody of a minor. [p. 435, col. 2.] 


What the law contemplates by the explanation to 
` gection 361 of the Penal Code isa declaration of 
trust, by one competent to make sucha declaration, 
conveying, handing over, and confiding a minor to 
the care and custody of another in whom a confidence 
and trust is imposed, and it is necessary for the 
person accepting the trust to do so either by express 
assent or by necessary implication arising from 
tacit acquiescence in the performance of the trust. 
[p 487, cola 1&¥.] 

The mere relationship per se of master and servant 
does not constitute a master, within the provision 
of section 361, Indian Penal Code, the lawful 
guardian of a minor. servant in his employment, nor 
can such master of such minor in the absence of pro- 
per proof be deemed to be a person lawfully entrust- 
ed = the care or custody of such minor, [p. 469, 
col. I. 

Penal Statutes and Taxing Statutes must be 
construed strictly and in aid of the subject and not 
against him. (p. 486, col. 1.7 

In construing a Criminal Statute the words used 
must be construed in their ordinary, grammatical 
and natural sense, and not in a forced or artificial 
sense, unless such construction would give rise to 
an obvious absurdity which could not have been 
intended [p 407, col. 1.] 

Ina criminal trial the onusis upon the Crown 
to prove by the best evidence procurable the guilt 
of the accused, [p. 453, col 1.1 


ft is the bounden duty of Sessions Judges in 
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framing charges to be precise in their scope and 
particular in their details. [p. 483, col, 2.] 

Appeal froma decision of the Sessions Judge 
Muzafferpur, dated the 2nd September 1918. 

Mr, Khurshed Husnain, for the Petitioners. 

Mr. Sultan Ahmed, Government Advocate, 
for the Crown. 

JUDGMENT. 

ATKINSON, J.—This appeal now somes before 
this Full Bench on a reference made by 
the Chief Justice at the request of my learned 
brother, Mr. Justice Manuk and myself on the 
14th November 1918. í 

Five persons were originally accused of 
offences under sections 363, 356 and 368 of 
the Indian Penal Code. Two of these persons 
have been acquitted, téz., Syed Sultan and 
Musammat Idan. 

The charges preferred against all the 
accused were, under the Indian Penal Code, 
sommitted within the provisions of the 
sections dealing with kidnapping and abdus- 
tion, and wrongfully concealing a person so 
kidnapped or abduoted. 

Harihar was charged under sections 363 and 
366 with abducting and kidnapping a young 
girl by the name of Masadia with the intent 
specifically alleged in the charger; and Musam- 
mats Kesar and Jasoda were charged under 
section 368 with wrongfully concealing that 
girl, knowing that she had been kidnapped 
and abducted. 

Harihar was convicted by the learned 
Sessions Judge of Muzafferpur and was 
sentenced to a period of five years’ rigorous 
imprisonment. The learned Sessions Judge 
sonvicted Harihar under sections 363 and 
400, but he awarded the punishment of 
five years’ rigorous imprisonment in respect 
of the offence constituted by section 306, 
The learned Svssions Judge also found 
Musammats Kesar and Jasoda both guilty 

Y ander section 308 and awarded Jasoda 
three years’ rigorous imprisonment and Kesar 
five years’ rigorous imprisonment. 

The case for the prosecution shortly 
stated is, that the girl Masudia was abdusted 
from the house of one Uhhote Begum, who 
resides at Muzafferpur, in the month of 
December 1917. It is alleged that the 
accused Haribar and his wife Musammai 
Idan enticed the girl away from the house 
of Chhote Begum, and that Harihar took 
her away to Calcutta and that his object 

and intent in taking or enticing the girl 
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Masudia from the house of Chhote Begum was 
to force her to marry against her will, or 
forcibly to.ccmpel her to adopt a life of 
immoral intercourse with others. The girl went 
to Calcutta and was kept in the house of divers 
persons there for some three months. Masudia, 
in fact resided with Musammat Kesar and 
Musammat Jasoda and lived for a period of 
three weeks with Syed Sultan as his mistress. 

Ibrahim, who figures in this case, is the 
husband of one Musammat Kesar, and Masudia 
had lived in Kesar’s house for some time 
prior to the month of Marsh. For some 
canse, which has not been fully explained, 
Ibrahim conveyed information to the Police 
in the month of March 1918 that Masudia 
had been abducted and kidnapped from 
Mozafferpur, and brought to Calcutta for 
the purposes of prostitution, and that she 
was then (at the time the information was 
given) being kept by Syed Sultan and was 
living with him as his mistress. This 
information, conveyed to the Polise in 
Calcutta, caused the Police to make certain 
enquiries with the result that Masudia was 
interviawed by the Police and made a state. 
ment to them in Calcutta. She was then 
taken to Muzafferpur where she made a fur- 
ther statement, which statement was treated 
as the first information in this case. 

The prosecution was accordingly instituted 
in Mauzafferpur and was tried by the learned 
Sessions Judge, as I have said, who found 
three out of the five accused, originally 
. charged, guilty. 
` Before us it has been contended by way 
of preliminary objection to the maintain- 
ability of the prosecution that under the 
circumstances of the case it wes not oom- 
petent for the learned Judge, in point of 
law, to convict ay of the accused under 
the several sections under which they were 
specifically charged; inasmuch as there was 
no kidnapping or abducting of the complain- 
ant Masudia from her lawful guardian within 
the true meaning and interpretation of section 
361 of the Indian Penal Code. 

My learned brother Manuk, J., and I 
thought the matter of such importance when 
ib came before us, sitting as a Oriminal 
Division Bench of this High Court, that 
we desired to have the matter referred for the 
consideration of a Full Court. This Court 
has, therefore, béen constituted by the Chief 
Justice for the purpose of determining whe- 
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ther in point of law Chhote Begum was 
in fact or in law the lawful guardian of 
Masudia, and whether upon the evidence 
it was open to the learned Sessions Judge 
to infer as a question of law the conclusion 
of fact that Musammat Obhote Begum was 
the lawful guardian of the minor Masudia, ` 

Before considering the main-questions of 
law arising for our determination, I desire 
to pause here to deal with sertain matters 
connected with the procedure of the prosecu- 
tion, which appear to us of great importance. . 
“When the Calcutta Police interviewed 
Masudia in Marsh 1918 and had taken 
from her a statement, they immediately 
telegraphed to Chhote Begum in Muzaffer- 
pur, designedly for the purpose of ascertain- 
ing if she claimed to be the lawful guardian 
of Masuida and wished to prosecute for 
the alleged abduction of the girl, An 
answer was given to that telegram and 
neither that telegram nor the reply given 
thereto have bsen produced, The Calcutta 
Police admittedly received an answer to the 
telegram that was sent by them; and the 
Calcutta Police witness who was galled by 
the Crown, by a process of shifting and 
evasion, was unable to state the contents 
of the telegram that was sent by them; or 
the terms of the answer that was contained 
in the wire sent by Chhote Begum to the 
Caleutta Polise in response to their wire. 
Neither of these wires have been produced. 
In our opinion it was the clear and bounden 
duty of the Crown to produce the wire 
originally sent and the answer given thereto; 
and the Crown’s failure to produce either 
of these telegrams stamps the Crown’s case 
ab initio with grave suspicion as to its honesty 
and bona fides. 

The onus was undoubtedly upon the Crown 
to establish as a fact the taking and 
enticing away of the alleged minor from 
the keeping of her lawful guardian. There- 
fore, it was the imperative duty of tke 
Crown to have put Chhote Begum in the 
box, or to have proved facts which would 
have irresistibly led to the conclusion that 
Chhote Begum was the lawful guardian of 
the alleged minor Masudia. 

The non-production of Chhote Begum in 
this oase has not been adequately assounted 
for inany way whatsoever. She was within 
easy reach for production as a witness; 
and she was not produced; and the nons 
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Produstion of Chhote Begum, coupled with 
apparently the deliberate suppression of her 
wire to the Calontta Police, leads us to 
believe that something underhand has been 
resorted to for the purpose of endeavour: 
ing to procure the conviction of the-accusad; 
and that material facts, essential to the pro- 
seoution, are wanting in proof to establish 
the guilt of the accused, 

I see no reassn at all, nor has any valid 
reason been assigned, as te why Chhote 
Begum was not produced in Court as a 
witness. She was at the date of the pro- 
secuotion in Chapra; and her attendance 
as a witness could have been easily procured. 

.The onus was upon the Crown to prove 
that she was, the lawful guardian of the 


- girl; and that Masudia was abducted from 


r 


her guardianship. 

It is a well established principle that 
the onus is upon the Crown to prove by 
the best evidence -procurable the guilt of 
the accused. In this case the Crown have 
not discharged or satisfied this legal daty. 
The Crown were afraid, forsome unexplained 
reason, to call the proper person in this caso 
to prove the essential fast as to tha guar- 
dianship of Masudia. 


The suppression of the telegrams is 
a most noticeable feature in this -case, 
coupled, as it now is, with the non- 


production of Chhote Begum ; because we 
think we may fairly draw the inference 
that in the reply wire. which Chhote 
Begum sent to the Calcutta Police she 
denied so far as she was concerned tbat 
she was in any sense the lawful guardian 
of Masudia, 

Another matter with regard to the 
procedure requires ‘to be oonsidered; and 
that is the frame and form in which the 
charges have been drawn up. The charges 
have all been drawn up in a very haphazard 
and a very unsatisfastory way. The 
charges under section 366 against Harihar 
and Musammat Idan do not spesify that 
the, kidnapping of Masudia was from any 
body’s custody. They broadly alleged that 
on & day undefined, at a time not specified, 
Masudia was kidnapped and abducted, 
with intent that she should be forced or 
induced to marry or to indulge in illicit 
intercours. Likewise, also, the charge under 
section 368 * that you wrongfully con- 
sealed the gir] Masudia knowing that she 
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had been kidnapped or abducted.” In 
the charge under section 363 for the first 
time mention is made of the lawful guar- 
dianship of Chhote Begum. Now these 
charges are -nob drawn up with that 
definiteness and accuracy and precision 
which the law requires and expects; and 
it would appear tous to ba the bounden 
duty of Assistant Sessions Judges in fram- — 
ing charges to be precise in their scope 
and particular in their details. However; 
the charges as drafted are not so imperfest 
as to render them misleading, nor have 
the acoused been prejudised thereby. Never- 
theless, the draftmanship is faulty, and 
the charges lack precision and conciseness. 

I now pass on fo deal with the specific 
point raised by Mr. Khurshed Husnain on 
behalf of the acaused as a preliminary 
objestion to the maintainability of the 
convictions, viz., that Chhote Begum was 
notin law orfact the‘lawful guardian of 
the girl Masnudia. 

The only evidence on the resord that 
Masudia was a minor under the care and 


custody of Chhote Bagum as her lawfal 
guardian is the evidence of the three 
following persons. Masudia, her sister 


Maglania P. W. No. 19, and the Karpardaz of 
Chhote Begum, Nazir Hosain P. W. No. 20. 

The oalling of the Karpardaz of Chhote 
Begum to endeavour to give indirectly 
and in secondary manner evidence which 
directly, and -with greater propriety, could 
have been given by Chhote Begum is re- 
markable. The Karpardaz sould only giva 
a second hand version, at best, of what 
he knew of his mistress and the relationship 
in which she stood to Masndia. Chhota 
Begum was the person to have disolosed 
such fasts as the Crown onght to have 
relied upon to establish proof of Chhote 
Begum’s guardianship of the infant Masudia, 

What is the svidence which the three 
persons mentioned above give with referense 
to the question of guardianship ? 

The evidence of Masudia is very imper- 
fect and unsatisfactory. She only says: “I 
was brought up and maintained by Chhote 
Begum.” She says no more, f 

What does her sister Maglania say ? 
Her evidense is to be found at page 62 of 
the paper-book. .Her evidences is equally 
imperfect and unsatisfactory; Maglania 
says that she knew nothing about her 
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sister and the relationship in which she 
stood towards Chhote Begum. She says 
that she left Chhote Begum’s house, many 
years ago; and went to the house of another 
person; where she remained for some 
years, and that subsequently . she married. 
She practically ceased to take any interest 
in her sister, and she confesses that she 
was wholly ignorant of her sister’s condi- 
tion of life or how she lived. She admits 
that her sister ran away from Chhote 
Begum’s house on more than one oscasion;, 
and that while in the service of Chhote 
Begum, she probably received twelve annas 
per month as wages in respect of the 
services which she rendered to Chhote 
Begum ; and she adds that Chhote Begum 
had “ no contròl over her,” that is, Masudia. 

Obviously prosecution ~ witness No. 19 
knows very little of the fasts which governed 
the relationship which existed between 
Chhote Begum and Masndia, 

lt would appear generally from the evi- 
dence that the mother of Masudia was 
originally a servant in the employment 
of Chhote Begum; that she died in her 
service in or about the year 1890, when 
Masudia was an infant 13 years old, 
- ‘and that at that time the maternal aunt 

of these girls, Masudia and Maglanis, was 
also in the service of Chbote Begum. 
After P, W. No. 19 left Chhote Begum’s 
service ber aunt maintained Masudia up 
till the date of her death, which ocourred 
within recent times. 

In the acts of kindness and charity 
shown by Chhote Begum towards Masudia 
and her sister Maglania, there is nothing 
to suggest a care or custody in the 
nature of a lawfal guardianship by Chhote 
Begum over Masudia or her sister. No 
doubt Chhote Begum ocoupies a high 
position and is in affluent circumstances, 
and her bounty has been exercised on 
diverse occasions in favour of these two 
girls, Masudia and Maglania; but from 
these fasts per se nothing can be fairly 
inferred which would justify an inference 
of fact that Chhote Begum was the law. 
ful guardian of Masudia or her sister. 
Chhote Begum, no doubt, helped Maglania 
at the time of her marriage ; but when 
Maglania ran away from her house, she 
made no effort to get her back; and 
likewise when Masudia ran away she 
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made no endeavour to induce her to re- 
turn. 


In addition to the evidence given by 
Masudia and her sister there is the 
evidence ofthe Karpardaz of this lady, 


Chhote Begum, who, as I have already | 


‘said, was called for the purpose of endeavour- 


ing to sireamvent the difficulty that was 
created by the non-production of Chhote 
Begum hereelf. A practice of oiroumven- 
tion of this nature is not to be encouraged 
in a public prosecution at the instance of 
the Crown. 

This Karpardaz Nazir Hussain really in 
his direct examination gives no evidence upon 
which any Court would be warranted in 
holding that Chhote Begum was the legal 
guardian of Masudia. He says that 
Masudia used to live in Chhote Begum’s 
house; her mother was a maidservant 
there. Headds, the mother of the girl 
died when sbe was only 13 years of age, 
since then, she has been maintained and 
looked after by Chhote Begum, This is the 
sum total of his evidence on direct 
examination. In cross examination, however, 
he is more precise and definité as to the 
nature of the relationship that existed be- 
tween Obhote Begum and .Masndia. He 
says: ‘Her aunt was also a maid- 
servant of Chhote Begum. Maglania, the 
elder sister of Masudia, ran away from 
Chhote Begum’s place while her aunt was 
serving there. The aunt of the girl main- 
tained Masudia as well as her elder sister 
after ‘the death of their mother. The annt 
used to pay for their food. They used to 
get one rupee pay and food.” “Masudia’s 
aunt left service sometime after Maglania 
ran away. Chhote Begum never tried to 
have the girl caught and restored to her.” 
And later on the same witness also says: 
“The complainant was never adopted by 
Chhote Begum; and Chhote Begum never 
treated her as a relative. She lived with 
her as a maidservant. She has as much 
control over her as a master has over a 
servant. Complainant ran away twice or ` 
thrice before. She lived in different places 
when she ran away. Chhote Begum never 
searched for her. Probably the girl used 
to receive pay of twelve-annas a month 
from the time she ran away for the third 
time.” And then this witness adds in tle 
concluding part of his ocross-examination a 
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suggestion tending tp show that Masndia 
was living an immoral life He says: 
“Generally the girl used to remain absent 
at night. for the last two years.” “Isaw 
the girl i in company of Bakar several times.” 
This is the entire evidence 6n which we 
are asked to arrive at the conclusion of 
fact that Obhote Begam was the lawful 
guardian of Musnudia, or a person lawfully 
entrusted with her care and custody. 

Mr, Kburshed Husnain contends that in 
this case there is no question of guardianship 
at all; that at best the relationship 
existing between Chhota Begum and Masudia 


“is that of mistresa and maid, master and 


servant; and that a master is not in point 
of law a trustee or the lawful guardian 
of his minor servant. 

This bringsme toa consideration of the 
interpretation or construction of section 
861 of the Indian Penal Code; and we 


-desire to add we have received much assist- 


: ance 


from the arguments addressed to 
us by’ the Government Advocate and Mr. 
EKhurshed Husnain respectively. 

Section 361, Indian Penal Code, defines what 
constitutes, according to. the Indian Penal 
Code, the offence of kidnapping or abdac- 
tion, fis, the taking or enticing away 
of a minor, out of the keeping of the law- 
ful guardian of such minor without such 
guardian’s consent, a male under 14 years 
and girl under 16 years. 

Jf no addition was auperadded to the 
main portion of the section, the offenses, 
constituted by sections 362 to 359 
inclusive, would be limited to kidnap 
ping or abducting’ a minor from the 
keeping of its lawful guardian; viz, the 
natural ‘or - legal guardian of a minor. 
Clearly the intention of the Legislature 
was, by virtue of the explanation append- 
edto sestion 351, to extend the applica- 
tion of lawful guardian so as to include 
and embrace within the accepted meaning 
of this legal term “a person lawfully en- 
trusted with the sare or oustody of a 
ininor.” 

The explanation to sestion. 361 rung as 
follows:— The words 
in this section inclade any person law- 
fully entrosted with the care or custody 
of such minor.” -. 

I take this explanation to menu, and 
anly to. mean, this, and’ no more than 
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this; that the ascapted and general mean- 
ing of-the term lawful guardian is to bs 
extended so as to include within its terms 
a person lawfully entrusted with the care 
or custody of a minor, as if a lawful 
guardian. 

In mg opinion the sestion and the ex- 
planation appended thereto are express and 
exhaustive in their terms; and that to 
constitute the offence of kidnapping or 
abduction there must be in fact duly, pro- 
perly and legally proved a taking or en- 
tising away of a minor from the custody 
of the following persons: (a) the natural 
guardian; (b) the legal gnardian, if the 
natural guardian be dead or (c) a person 
lawfully entrusted with the sare and 
custody of a minor. 

Class (c) enumerated above, we think 


covers all persons, other than the legal 
and natural guardians, who, for the time 
being, may’be lawfully entrusted with 


the care and custody of a minor; such as 
a school master, or a friend at whose 
house a minor ‘may be staying on a long 
visit or such like persons standing in a 
similar degree of relationship, 

The learned Government Advocate cone 
tends that neither section 36t nor the ex- 
planation thereto is exhaustive as to 
the category of persons from whose custody 
a minor may be kidnapped or abducted, 
and that the section and explanation apply 
to all persons who may have acquired 
physical possession of’ a minor, for its 
custody and care, so long as the acquisi- 
tion of such custody by the alleged guardian 
custodian is not ab initio unlawful 
in the sense that it is ‘illegal,- improper 
or contrary to law. 

The learned Judge who tried this sase 
seems to have adopted this view of the 
law; and with the legal desision expressed 
by the learned Sessions Judge, in this 
aspect of the case, we entirely disagree for 
the rəasons which appear later in the 
Gourse of our judgment, 

I find no warrant or authority to sup- 
port the contention advanéed by the learn- 
Certainly there 
is nothing in sestion 361 or its explana- 
tin which would justify so wide an 
interpretation of the words used and em- 
ployed in the section itself by the framers 
of ths Indian Penal Code, The learned 
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Government Advocate has sited no Indian 
decision to support the argument he asks 
ns to accept. May I say, with respest, that 
the learned Government Advocate has 
based his argument on English authorities 
founded on an enactment wholly and 
essentially different to the provisions con- 
tained in the Indian Penal Code? The 
English Statute is broader and wider and 


more general in ita terms than section 
861 of the Indian Penal Code. If this 
case depended for its decision upon the 


English Act of Parliament as interpreted 
by the Courts of Law in England, no doubt 
the learned Government Advocate’s argu- 
ment would be well-founded, 

But between the English Statute and 
the Indian Penal Code there is a fundamental, 
radical, and essential difference; and the 
difference consists in this, that the English 
Act differs from section 361 of the Indian 
Penal Code in its phraseology and scope 
as much as night differs from day. 

We have to construe, as interpreters 
of the law, the Indian Penal Code as 
we find it. It is not within our pro- 
vince, or our duty as Judges to make 
Jaws. We have only to interpret the law 
as given to us by the Legislature of this 
country ; and by its enactments we must 
be guided and controlled. If the law is 
not wide or general enough to cope with 
a gross evil then ibis within the province, 
and I would add the tounden duty, of 
those who make the laws to be administered 
in this country to amend the existing 
law so that the evil aimed at may be 
constituted a crime and become punishable 
under the law. 

Speaking for myself I decline to incor- 
porate, for the purpose of construing a 
Penal Statute, words not to be found in 
the enactment itself; to do so would be 
subversive of the accepted legal principle 
laid down by a host of unimpeachable 
authorities .as a canon of construction 
that Penal Statutes and Taxing Staintes 
“ must be construed strictly; and in aid of 
the subject and not against him. 

The learaed Government Advocate admits 
that if the first branch of his argument 
fails then section 3861 of the Indian 
Penal Code has a limited and restricted 
application; and that in fast it only 
applies to the three lasses of persons 
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who, I have already ‘mentioned, can con- 
stitute or come within the accepted mean- 
ing of the term lawful guardian. 

However, to this argument thé learned 
Government Advocate adds a sorollary 
which depends for its validity upon the 
true construction and- interpretation of the 


explanation to section 361. This argument . 


of the learned Government Advocate 
depends upon the true meaning of the 
words “lawfully entrusted” “as embodied 
in tha explanation to section 331; which 
includes within the meaning of lawful guar- 
dian a person not otherwise within it. 
The learned Government Advocate contends 
that a minor may be “lawfully entrusted” 
to the care or custody of another either 
by an express declaration of trust; or 


that the Court may infer or presume from ` 


certain facts proved such an antecedent 
declaration of the entrusting of the care 
and sustody of a minor to some one else 
other than the legal or natural guardian 
of such minor. In other words, that the 
lawfully entrasting” of a minor to the 
care and custody of another may be ex- 
press or implied. No sass has been 
cited to support this contention ; save a 
case reported as Fatti v. Emperor (1), and 


4 


with the authority of that decision I 
utterly and entirely disagree. I refuse to 
follow if;-and in my opinion it is an 


authority for no proposition of law, and 
is inconsistent and illogical in its reason- 
ing, and contradistory of itself. 

Thus in the sequence of events we must 
now consider what is the true interpreta- 
tion of the words “lawfully entrusted” 
as used in the explanation to section 361, 
Indian Penal Code. 

“Lawful” means that which is opposed 
to unlawful, viz., legal, proper, right, with- 
out fraud, pressure or constraint. I do 
not think thatthe word lawful necessarily 
means that the person who entrusts a 
minor to the care or custody of another 
must stand in the position of a person 
owing a legal duty or obligation to the 
minor, It is a sufficient compliance with 
the section and its explanation if the 
entrusting of the minor to the care or 
custody of another is effected without 
illegality or the commission ` of any 


(1) 10 Ind. Cas. 97; 7 P.R. 1911 Or; 31 P, W. R 
1911 Cry 154 P. L. R, 1911; 12 Cr. L, J, 211, 
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unlawful act by a person legally competent 
to do so. - 

In my opinion the ratio decidendi of the 
cases cited and reported as Baja Baikunto 
Nath Dey Bahadur y. Udoy, Chand Maity (2) 
and Gordhantal v. Darbar Shri Surajmalji (8) 
do not assist as a guide; nor do they 
afford a general principle applicable to the 
construction of tke section of the Indian 

. Penal Code requiring our determination. 
The cases cited were desided with refer- 
ence to the interpretation of -section 70 
of the Indian Contrast Act; to which 
different considerations would apply when 
compared with an enactment like the Indian 
Penal Code. 

What then ia the meaning and inter- 


pretation tó be given to the word “en- . 


trusted” as used in the explanation. In 
coñstruing a Oriminal Statute I take it to 
be a guiding rule of law, as to the son- 
-struction of Statutes, that you must cone 
strue the words used in their ordinary 
grammatical and natural sense, and not 
in a forced and artificial sense ; unless 
such conslasion would’ give rise to an 
obvious absurdity whish-sould never have 
been intended : 
London Society of Oomposttors (4).- I 
give to the word- “entrusted” therefore its 
primary, ordinary, grammatical and natural 
meaning. 

“Entrust” means the giving, handing 
over or confiding of something by one 
person to another. It involves the idea of 
active power and motive by the person 
reposing the confidence towards the person in 
whom the confidence is reposed. 

The learned Government Advosaté admits 
that if his first argument fails, then 
to have an entrustment’ or an entrusting 
contemplated by the explanation to section 
861 there must bs necessarily three persons 
to the act of entrusting, viz, (1) the 
person imposing the, confidence or trust, 
(2) the person in whom the sonfidenca and 
trost is imposed, (3) the person or thing 
constituting the subject-matter of the 
trust. With that view I agree, aud I 
think it may be logically inferred there- 
from that what the law contemplates by 


(2) 2 0. L. J. 3811. 

(3128 B. 504; 4 Bom. L, R. 299. 

(4) (1913) A. G. 107; 82 L. J. K. B, 232; 107 L, T, 
722; 57 §. J. 75; 29 T. L. R. 73. 
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the explanation to section 361 is a declara- 
tion of trust, by one agmpetent to make 
such a declaration, conveying, handing 
over, and confiding a minor to ‘the care 
and custody of another in whom a con- 
fidence and trust is imposed ; and, in my 
opinion, it is necessary for the person 
accepting the trust to do so either by 
express assent or by necessary implication 
arising from tacit acquiescence in the per- 
formance of the trust. 

Therefore “lawfully entrusted” means a 
declaration of trust, and the handing over 
or the giving or confiding of a minor to 
the’ care and custody of another by a 
person competent to do so |unaffested by 
any illegality or impropriety coupled with 


the assent, express or implied, of the 
person in whom the trust is vested or 
imposed. 


Neither the declaration of trust itself, 
nor its acceptance need be necessarily in 
writing ; it is sufficient if the declaration 
is verbally made and given; or if it 
arises from a course of conduct consistent 
only with the existence of such an antece- 
dent declaration ; and accepted verbally or 
by necessary implication arising from the 
conduct of the party so entrusted with 
the duty imposed, Hmpress v, Pemanile 
(5).and Emperor v. Jetha Nathoo (6). These 
authorities lay down that in construing 
the term "lawful guardian” as used in 
the body of section ¿61 the Courts ought 
to give these words a liberal construction, 
I agree with that exposition of the law: 
and I gather that the ratio dectdendi of 
these desisions is founded on the express 
phraseology of the explanation itself, 
viz, that the inclusion of persons 
within the term lawful ‘guardian, who are 
not so in law, tends to show that the 
words “lawful guardian” as employed in 
the body of section 8361 must not receive 
their strict legal interpretation. 

The learned Government Advocate further 
contends that_ cases may arise where it is 
impossible to establish by legal proof even 
a verbal declaration constituting a guardian: 
ship of a minor by another, other than its 
legal and natural guardian, and he gop. 

“tends that in such cases the Courts may 
infer, from certain facts proved, the 


(5) 8 C. 971; 7 Ind. Jur, 89; 4 Ind. Dec, (N. s, 
(6) 6 Bom. I» BA 785; 1 Or. L, J. 931, (x. 8.) 626, 
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inference that at some antecedent time un- 


defined, by some person probably unknown ` 


a declaration was made constituting some 
person a guardian of a minor. Subject 
to what I have already 
aware of any principle of law which 
permits a Court of Justice to relax the 
construction of a Criminal Statute in a 
manner so at variance with its express 
provisions and phraseology and which 
might operate unfairly to the prejudice 
of an accused person, and leave to the 
region of inference from uncertain, facts 
the right of Courts to infer a fact which 
the law appears to me to require 
to be established by substantive and con- 
crete proof, Such a method of constraing 
a Criminal Statute is a dangerous innova- 
tion ; and, in my opinion, ought not to be 
encouraged, 


` Mr. Gour in his treatise on the Indiau 
Penal Code and in his commentary ‘ on 
section 361 says that that section has no 
application toa “self-constituted” guardian, 
nor to persons such as waifs or strays 
“who -are taken up and maintained by 
vharitable institutes (Gour’s Penal Law, 
page 1406). With that expression of opinion 
I agree. 


No doubt the sivil law in its wisdom 
in the administration of the law founded 
on equity and good conssience does imply and 
construct a trust or trusts to avoid injustice, 
wrongdoing, and fraud. In my opinion, 
however, such principle is inapplicable to 
the sonstruction of a Criminal Statute. 

I hold that no Court onght in the 
administration of criminal justice to 
dispense with the statutory requirements 
of the law. as to the proof necessary to 
establish a sonsrete fact ; leaving sich 
fact to be inferred as an inference from 
facts which may be uncertain and unreli- 
able in themselves. 

If it may be inferred as a fact thata 
person has been appointed a guardian of 
a minor, at some time unknown, by some 
person unknown, then such a guardian 
must be deemed to be the lawful and 
legal guardian of such minor in the full 
“legal acceptation of the term for all time 
so long as the minority continues. Courts 
of Law ought rot lightly to infer that a 
.’ person is a lawful guardian for one purpose 
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on]y, and not for all purposes if the obligation 
of guardianship is once establisbed, whether 
expressly or by inference. Once guardian- 
ship is established as a fact, it involves by 
the guardian towards the minor legal duties, 


“obligations and liabilities which the minor 


may and can enforde against the guardian. 
I hesitate to lay down a rule of law which 
would enable a Court, by mere inference only, 
to hold that a certain individual was at 
some time or other, in some unknown 
way appointed guardian of a minor, where 
such inference of fact would involve the 
guardian in legal liabilities and obligations 
never in contemplation or ` within the 
purview of the inquiry in which the 
inference was so made and drawn. 


Applying these principles in this case, 
we are all satisfied that upon the facts ` 
proved no inference could or can be drawn 
which would justify us in holding that 
Chhote Begum was ever in fact the 
appointed lawful guardian of Masndia; or 
ever lawfully entrusted with her care and 
custody. No express evidence has been 
offered or tendered in this case to show 
that Masudia’s mother or aunt or sister, as 
natural or preferential guardians, ever 
expressly constituted or declared Chhote 
Begum to be the guardian- of the girl 
Masudia, or that a course of conduct con- 
sistent only with such a declaration existed 


`~ from which such an inference could be fairly 


and reasonably drawn. In our opinion such 
proof was necessary and essential on the part 
of the prosecution tu establish the’ guilt 
of the acoused. In the absense of such 
proof it cannot be said that the accused 
kidnapped or abducted Masndia from the 
keeping of her lawful guardian; hence we 
all agree that the conviction of all the 
accused persons under secticns 863, 366 
and 868 must be set aside and the 
respective accused, if in custody, be dis- 
charged from custody. 


It is not necessary having regard to the 
view we take as to the question of guardian- 
ship to discuss the other matters urged 
by Mr. Khurshed Husnain on behalf of 
the accused, wz, with regard to the 
enticing of the girl Masndia from the 
alleged lawful oustody of ber guardian, por 
to deal with the point urged as to the 
age of the girl Masudis. 
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However, we may add for the legal 
guidance of the Subordinate Courts of 
this province that the mere relationship 
per se of master and servant does not 
constitute a master, within the provision 
of section 361, Indian Penal Code, the 
lawful guardian of a minor seryant in his 
employment, nor can such master of such 
minor, in the absence of the standard 
proof whigh we have laid down as being 
necessary, be deemed to be a person law- 
fully entrusted with the care and oustody 
of such minor. ; 

Courts, J.—I entirely agree with my 
Jearned brother. I wish merely to remark 
that, even accepting the prosecution case, 
it is as consistent with the relationship of 
master and servant as with the relationship 
of lawful guardian between Chhote Begum 
and Masudia. In such a oase and in all 
oases in which the Oort is asked toimply 
lawful guardianship from the conduct of the 
parties, such conduct must be shown to be 
inconsistent with any other relationship. 

Mantx, J.—I also agree generally with 
the exhaustive judgment of my learned 


-brother Mr. Justice Atkinson and have only 


a few observations to make on my own behalf, 

In my opinion it was the duty of the 
Crown to affirmatively prove, not only 
that Chhote Begum was the lawful 
guardian of Musammat Masudia within the 
meaning of the explanation as has been 
observed in the judgment just delivered, 
but also that any taking or enticing of 
Masndia that may have taken place was 
without Chhote Begum’s. consent. This 
has in fact been admitted by the learned 


‘Government Advocate, who has asked us 


to find the absence. of this consent on 
the evidence of her Karpardaz. It is 
sufficient to say thet I agree with my 


` brother Atkinson as to the value of that 


evidence, in the absence of Chhote Begum 
herself, on any matters touching ber 
relationship to the ‘girl Masudia. 

The words “lawful guardian” 
substantive portion of the sestion would 
include, in my opinion, only persons 
legally entitled to be guardians, t.e, those 
entitled by the operation of Statute or 
judicial appointment and those who are her 
near guardians. 

The explanation creates another 
of lawful guardian for the 


in the 


class 
purposes of 
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section 361 and its cognate sections, t.e., 
it extends the meaning the Courts would 
otherwise have placed on the words “lawful 
guardian” to such further slass, but to 
no others than the words of the explanation 
would in their natural and proper meaning 
include, 

Sach a person is not, in my opinion, 
a “lawful guardian” as ordinarily known 
to the civil law. -He has bean some- 
styled a de facto guardian to 
distinguish him from a complete guardian 
de jure and I conceive that all the duties, 
responsibilities and liabilities which attach 
to the latter would not apply to him, more 
particularly under the Muhammadan and 
Hindu systems of Law. i 

In the interpretation of bhe explanation, 
however, no analogy oan properly be 
drawn from the English cases. As several 
were cited, I dasire to emphasize the 
difference between the English and the 
Indian law on this subject 

The case of Reg. v Olifer (7), to 
which we were, referred by the learned 
Government Advocate, was desided on an 


indictment under 24 & 25 Vis. O. 100, 
sections 55, which runs ag follows:— 
“Whoever shall unlawfully take or 


cause to be taken any unmarried girl, 
being under the age of sixteen years, oat 
nf the possession and against the will of 
her father or mother, or of any other 
person having the lawful sara or charge 
of her, shall be guilty of a misdemeanour.” 
Tn the case of Reg, v. Henkers (8), 
the prisoner was indicted under the later 
enactment (48 & 4) Vict. C. 69), section 
7, commonly known as the Criminal Law 
Amendment Act, 1885, which rons:—“Any 
person who takesor canses to be taken 
such girl oft of the possession and against 
the will of her father or mother or any 
other person having the lawful care or charge 
of her shall be guilty of a misdemeanour.” 
It will be observed that in neither of 
these two enactments is there any element 
of entrustment present or necessary, All 
that is required in the ase of persons 
other than the parents is the lawful care 
or charge under both enactments. It is 
hardly necessary to point ont onse more 
that the’ explanation to section 361 rung; — 
(7) (1866) 10 Cox O. C. 402. 
(8) (1886) 16 Cox. C., C. 257, 


Wu 
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“The words ‘lawful guardian’ in this seo- 
tion include any person. lawfully entrusted 
with the care or oustody of such minor 
or other person.” , 

“Lawfully entrusted” cannot be construed, 
without doing violence to language, as 
equivalent to lawfully having. 
of the language used does, no doubt, plase 
many minors beyond the protection of that 
sestion as it now stands. Conditions, 
however, have vastly altered since the 
section was framed ‘and I am strongly 
of opinion that the Legislature may well 
intervene to bring the Indian law _into 
line with the English enactment in this 
partioulay respect. 

However that may be, I am of opinion 
that even as the law now stands,‘ such 
“ontrustment”’ as the section requires may be 
inferred in the absence of proof of an 
express declaration, written or oral, from 
a well-defined and consistent course of conduct 
governing the relations of the lawful guar- 
dian alleged in the indistment and of the 
minor, - 

T agree also that in the absence of a declara- 
tion, the Court will require very cogent proof 
of such conduct from which to. infer the 
necessary entrustment and ordinarily the 
Court will not infer a lawful guardianship 
within the terms of the explanation-in the 
absence of-any claim to that position by 
- the persdn indicated by thé prosecution as 
sugh lawful guardian 

Order accordingly. 





CALCUTTA HIGH COURT. 
GOVERNMENT Appeat No. 3 or 1918. 
August 26, 1918. 

Present :—Mr, Justice Teunon and Mr. 
Justice Cuming. 
SUPERINTENDENT anp REMEMB. 
RANCER or LEGAL AFFAIRS, 
BENGAL— APPELLANT 
versus 


TULARAM BARODIA—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 417—~ 
Bengal Regulation VIII of 1836—Bengal Regulation 
II of 1829~—Legal Remembrancer, whether Public 
Prosecutor—Appeal presented by Legal Remembrancer, 
whether competent. 


The result. 


- Although the office of Legal Remembrancers 
Bengal, which received legislative sanction in 
Regulation VIII of 1816, was-abolished by Regula- 
tion Ill of 1829, it was revived in 1844 or 1845, 
and the fact thatthe office is now the creation of 
executive or administrative order in no way 
obscures the identity of the officer. [p. 490, col. 2.] 

Therefore, an appeal against an acquittal pre-- 
sented to the High Court by the Superintendent 
and Remembrancer of Legal Affairs, Bengal, who 
by notification of date the 19th May 1916 has 
been appointed by the Local Government to be 
by-virtue of „his office Public Prosecutor in all 
cases heard by the High Court of Bengal in the 
exercise of its appellate jurisdiction, is not incom- 
petent. [p. 490, col. 2.] 

Appeal againsi.the order of an Honorary 
Presidency Magistrate, Calcutta, dated the 
21st March 1918. 

Mr. Gibbone, Advocate-General, Mr. Jacob 
and Babu Manindra Nath Banerji, for the 
Orown. 

Mr. Gregory, Babus Probodh Chandra Rai, 
Debendra Nath Kumar and Dhirendra Nath 
Bose, for the Respondent. 

JUDGMENT.—This is an appeal against 
an acquittal. 

A preliminary objection is taken that 
the appeal has not been prebented by a 
Public Prosesutor within the meaning. of 
section 417 of the Code of Oriminal 
Procedure. È 

The appeal was presented by the Superin- 
tendent and Remembrander of Legal 
Affairs, Bengal, the officer who, by notifica. 
tion of date the 19ih May of 1915, has 


- been appointed by the Iocal Government 


to be by virtue of his office Public Proseou- 
tor in all cases heard by this Court in the 
exercise of its appellate jurisdistion, The 
objestion is founded on the fact that the 
office of Legal Remembranser, which re- 
ceived legislative. sanction in Regulation 
VILL of 1816, was abolished by Regalation III 
of 1829, and appears to pre-suppose that 
there is no office or officer properly so 
called. From the official papers placed 
before us we find, however, that the office of 
Lagal Remembrancer was revived in 1844 
or 1845, and the fact that the offica is now 
the creation of executive or administrative 
order in no way obscures the identity of the 


officer. We, therefore, reject the preliminary 


objection. . 

The appeal is against an order of Mr, 
S. P. Sarbadhikary,. an Honorary Presidency 
Magistrate, who by his order, dated the 2186 
March 1918, acquitted the accused, ong 
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Tularam Barodia, of the charge preferred 
against him under section 420 of the 
Indian ‘Penal Code. _ 

It appears that a firm called Khuman 
Chand-Bhairab Daw are agenta in Cooch- 
Behar for a Calentta firm of Commission 
Agents and Bankera styled Hukum Chand- 
Ullass Chand carrying on business at 4, 
Doyahatta Street, Calcutta. On the 10th 
September 1917, the Munib Gomasta of the 
latter firm received a telegram purporting 
to be from their_Cooch Behar Agents and 
containing instrustions for the payment of 
Rs. 5,000 to one Hira Lal Agarwala. It 
is then alleged that at about 8 P, M. on 
the 11th September the present accused 
called at the place of business of Hukum 
Chand-Ulas Chand, said that be had 
deposited money with the Cooch Behar firm, 
represented himself to be the Hira Lal of 
the telegram, and so- induced the Munib 
Gomasta to pay to him the sum of Rs. 4,000. 
“The balance he was to take the following 
morning. : 

He did not re-appear, but was found 
about a month later in a jute market in 
Harfison Road. It had in the meanwhile 
been ascertained that the Cooch Behar 


firm had received no money and had not 


sent the telegramin question and when 
the accused failed to make good his promise 
to repay, criminal proceedings were taken 
against him on thé 19th Ostober 1917. 

In the course of the trial evidence was 
also given that onthe 10th September a 
similar telegram was received by the firm 
of Chimniram, Jaswant Mall of 46, Strand 
Road. This telegram purported to come 
from that firm’s Cooch Behar Brarch, 
Hukum Chand-Chimniram, and aontained 
instrustions for the payment of Rs. 4,000 
to one Ram Lal Agarwala. On the 11th 
of September atabout 2 to 3 P. m, accused, 
it is said, presented himself at 46, Strand 
Road, and requested payment but was 
invited to call again next day. 

Now, there appears little reason to doubt 
that the telegrams referred to were handed 
in at Coosk Behar (Exhibits 4- and 
5) and were delivered, Exhibit 8, to 
Hukum Chand-Ullash Chand and another, 
apparently not exhibited, to Chimniram 
Jaswant Mull. Amar Chand, the Munib 
Gomasta of Hukum Chand Bhairab Das, 
has deposed that no telegram such ag 


a 


Exhibit 4 was sent, and no such sum of 
money as is therein referred tc was re- 
ceived by his firm, 

From Exhibit 10 the entry in the'frm’s 
rokar and the oral evidence there appears 
no reason to doubt that the .sum of 
Rs. 4,000 has been lost to the firm of Hakum 
Chand-Ullash .Chand. Thus the essential 
question is whether it was the aconsed 
Tolaram Barodia who took away their 
money. | 

To establish the case against him the 
prosecution first examined three witnesses 
connected with the Cooch Behar Post and 
Telegraph Office. Two of these, Sarban Das, 
a postman on Rs. 13 a month, and 
Parmeswar Nunia atelegraph messenger on 
the same pay, speak of the writing and 
despatch of Exhibif 4 and say that the 
accused was the man who handed it in. 
Similarly, Nripendra Kumar Chackerbutty, 
a Railway Signalleron Rs. 28 a month, 
says that accused was the man for whom 
he wrote Exhibit 5. 

A 4th witness, Chuni Lal Golsha, a 
dealer in sloth in Gooch Behar, says that 
he started for Calontta by the 6 Pr. x. 
train from Cooch Behar on the 10th 
September and saw the accused, whom he 
had known as a broker in Caloutta 4 or 
8 years before, enter a compartment in the 
same train.. 

The Honorary Magistrate has found him- 
self unable to rely on the Cooch Behar 
Post Office witnesses, partly because they 
are men on small pay, and partly because 
they had no previous knowledge of the 
man who handed in the telegrams, and 
did not thereafter see the accused till 
they saw him in Court on the 6th Desem- 
ber. He alsa comments on certain incon- 
sistencies in their evidence and on the 
fact that officers of higher standing, who 
had much the same opportunities of seeing 
the author of the telegrams, have not ‘been 
called. With regard to Nripendra he 
farther observes that tbe father of this 
witness is employed in the firm of Ohimni- 
ram-Jaswant Mall. 

As to Chuni Lal Goloha who was also 
proceeding to 46, Strand Road, where Chimni- 
ram Jaswant Mall and other firms carry 
on business, he points out that if, as he 
says, he did not arrive in Calcutta till 
the 12th or 18th, he must be making 
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some mistake as to the 10th, and farther 
that if accused travelled bya train starting 
at 6 p.m. be could not haye bsen 
Nripendra at 6.45 py. m.as that witness 
states. No doubt these matters are capable 
of explanation. Nripendra may have made 
a mistake as tothe honr, or the train may 
have started late on that day, though of 
this the prosécution has adduced no evidence. 


However that may be, we cannot pogsibly 
say that these Cooch Behar witnesses are 
clearly witnesses on whom the Honorary 
Magistrate should have relied. 

The Magistrate next proceeds to consider 
the evidence of the Calcutta witnesses. He 
points ont ‘that the witnesses to the pay- 
ment are not independent and sriticises 
the unbusiness-like conduct of the Munib 
Gomasta Hira Lal Nath in making pay- 
ment of this large sum to a stranger 
merely on the faith of his statement that 
he, was residing at the- place of busines of 
a firm named Ram -Chaod Kanai Lal. 
That firm had in fact ceased to exist some 


4 or 5 years before, a fact whioh should 
have been known to Hira Lal as to 
others. 


He next comments on such facts as the 
following, namely, (£) that this transaction 
by telegram is the firat and only one- of 
its kind, (2) the appearance of the entry, 
Exhibit 10, in the rckar, (3) the absence 
of any seriéus effort to trase the 1,000 
notes in which payment was made, (4) the 
failure of the prosesation to compare by 
expert evidence the handwriting of Ex- 
hibit 9, the receipt, with the signature 
‘Ram Lal Agarwala? on Exhibit 5,’or other 
writings of the accused who, vide the 
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evidence of Hazari Mall, has been working ` 


in the firm of Hupmull-Hanuman Das 
at 46, Strand Road, since the institution 
of the prosecution, and two or three years 
before, vide Chuni Lal Golsha, had worked 
at the firm of Narsing Das-Tansukh Das, 
(5) the condact of the prosecution in 
allowing the accused to go free on his 
discovery in Harrison Road, (6) the delay 
in instituting proceedings, and in giving 
information to the Police, and. (7) the 
failure of the prosecution to produce evi- 
dence as to the information then given. 


Before us in support of the appeal, stress 
is laid on the evidence of Hazari Mull, 


N 
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tho Munib Gomasta of Chimniram- 
Jaswant Mall, The defence on the other 
hand contends that his evidence, and also 
the evidence of Nripendra re Exhibit 5, 
is inadmissible. This sontention sannot 
be acceded to. The accused’s statement is 
that he was in Calcutta on the 10th 
September. If then by the evidence of 
Hazari Mall and Nripendra he could be 
connected with Exhibit 5 and its despatch 
from Cooch Behar on the 10th, this evidence 
would go to corroborate the evidence of 
the witnesses connecting him -with Exhibit 
4 and the payment in pursuance “thereof. 
But, as pointed out by the Magistrate, 


Nripendra is connected with the frm of 
Obimniram- Jaswant Mall and Hazari 
Mull, though Hira Lal denies it, is a 60o- 
villager with the latter, 

In face of these considerations it oan- 
not be said that the prosecution has 
established its case beyond doubt. For the 
difficulties and omissions in the evidence 


the prosecution must be held responsible, 
and, while disassosiating ourselves from the 
aspersions on or suggestions against the 
honesty of the Munib Gomasta Hira Lal, 
we are not of opinion that we should 
direst further enquiry in the present 
case. We, therefore, dismiss this appeal. 
Lastly, we should say that in our eson- 
sideration of this case we have been greatly 
embarrassed by the verbosity and bombast 
indulged in by the trying Magistrate. 
The use of such language oan only throw 
donbt on the soundness of the Mugistrate’s 
judgment and we trust that he will here- 
after endeavour to express himself in 
plain terms and with becoming restraint. 
4 Appeal dismissed, 


MADRAS HIGH COURT. 
Civin Revision Petition No. 280 
cr 19'8. 

Ostober 8, 1918. 

Present.— Mr. Justice Kumaragwami Sastri. 
KURICHETTI VENKATAsUBBAYYA— 
PENTIONER | 
tersus 


EMPRROR— RESPONDENT, 
Criminal Procedure Code (Act-V of 18961, s. 476— 
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Successor of officer initiating proceedings, competency 
of, to direct. prosecition—Order reserved—-Issue of 
fresh notice te party by successor—Institulion of 
proceedings de novo, legality of—Long pendency of 
proceedings—Right of party aggrieved to revocation of 
sanction. 

Section 476 of the Criminal Procedure Code does 
not limit the power to direct prosecution to the 
officer who disposes of a case. His successor-in- 
office can continue the proceedings and direct pro- 
seoution under the section. [p 493, cols, 1 & 2.] 

Runga Ayyar v. Emperor, 29 M. 831; 4 Cr. L, J. 
175, Rati Jha v Emperor, 14 Ind. Cas. 201; 89 C. 
463; 16 C. W. N. 623; 15 0. L. J. 509; 13 Cr, E. J. 
201 and Lakshmides Lalji, In re, 32 B. 184; 10 Bom. 
L. R. 28; SM. L.T 116; 7 Cr. L. J. 35, followed. 

Begu Singh v. Emperor, 34 CO. 551; 5 O. L.J. 508; 11 
C. W. N. 568; 2 M. L. T. 298; 5 Cr. L. J. 898 (T.B), 
disapproved. ; 

- The long pendency of proceedings under the 
section or unreasonable delay in passing orders will 
not per se render the sanction illegal, but it is open 
to the party aggrieved to prove that he was 
prejudiced by the delay and that sanction should be 
revoked on that ground [p. 498, col. 2; p. 494, col. 1.] 

Aiyakannu Pillai v. Emperor, 1 Ind. Cas. 597; 32 
M. 49; 19 M. L. J. 42; 4M. L. T, 404; 9 Or. L, J. 41 
(F. B.), explained. 


_ Petition, under sestion 115 of Act V of 


1908 and section 107 of the Government of 
India Act, praying, the High Court to revise 
the order of the Court of the District Munsif 
of Ongole, dated the 2nd Maroh 1918, in 
Small Cause Suit No, 440 of 1916. 

Mr. P. Chenchiah, for the Petitioner. 

The Publio Prosecutor, for the Crown, 


ORDER.—The plaintiff (petitioner) filed a 
suit on a promissory rote. He got an eg parte 
decree which was set aside. He did not 
proceed with the suit and the District Munsif, 

“on the plea of the defendant that the 
endorsement of payment was a forgery 
and that the amount of the note was 
altered, dismissed the suit. On the date 
of dismissal, 5th February 1917, the Dis- 
trict Munsif instituted proceedings under 
section 476. of the Oriminal Prosedure 
Code. He took evidence and reserved 
passing orders, but did not pass any 
orders though the enquiry was closed on 
6th September 1917. He handed charge 
to his successor on Ist February 1918 and 
order was passed on the 2nd March 1918 
directing petitioner's prosecution. 

Various objestions` have been taken to 
the legality- of the order. The first is 
that the successor of the Munsif who 
passed orders had no juriediction to do 
jo. There is nothing in the Criminal 
Procedure Code limiting the power to 
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direst prosecution under section 476 to the 
ofiser who disposes of the case. As 
pointed out in Ru-ga Ayyar v. Emperor (1), 
where a similar objection was taken, the 
power to act under section 473 is given 
to the Court and not to the individual officer 
presiding over it. In Rati Jha v. Empercr (2) 
it was held that a sanction granted by 
the successor-in-offise of the Judge or 
Magistrate before whom the offence wag 
committed was valid. Reference has been 
made by Mr, Chenchiah to Begu Singh 
v. Emperor (3), where a Fall Bench of the 
Oaleutta High Court held that the powers 
conferred by section 476 oan only be 
exercised by the Judge who tries the case, 
This decision has been dissented from 
by the Bombay High Court in Lekshmidas 
Lalji, In re 4) and is opposed to the rul. 
ing of the Madras High Court in Runga 
Ayyar v. Emperor (1), which I sitting 
as a single Judge am bound to follow. 

It has been next contended tbat, as 
the Munsif who instituted proceedings 
under section 476 closed the sase with. 
out passing orders and as his successor 
re-opened proceedings by issuing fresh 
notices to the parties, the.latter must be 
deemed to have instituted proceedings 
de novo in February 1918. Reliance has 
been piaced on Acyakannu Pillai v. Emperor 
(5) to show that the proceedings 
taken by the succeeding District Munsif 
are invalid, All that was decided in that 
case was that the powers conferred by 
section 476 san be exercised by the 
Court “only in the course of the judicial 
proceeding or at its conclusion or so short- 
ly thereafter as to make it really the 
continuation of the same proceeding in the 
course of which the offense is committed.” 
It is no authority for the proposition 
that if proceedings are commenced so as 
to satisfy the above requirements, sanction 
will be invalid if there is unreasonable 
delay in the passing of final orders, In 
the present case the delay by the Dis. 


(1) 29 M, 331; 4 Or. L, J. 175. 

(2) 14 Ind. Cas. 20 ; 39 0. 483; 16 0. W. N. 623; 
15 C. L. J. 509; 13 Or. L. J. 201. 

(8) 34 0. 561; 50. L. J. 508; 11 ©. W.N. 588; 2 
M, L. T. 298; 5 Cr L. J. 398 (PF. B.. 

(4) 32 B. 184; 10 Bom. L, R. 23; 3 M. L. T. 116; 7 
Cr. L, J. 35. 

(5; 1 Ind. Cas. 597; 82 M. 4%, 19 M. L. J. 434M. 
L. T. 403; 9 Or. L, J, 41 (F, B.) 
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trict Munsif who initiated proceedings’ is 
very great and, if I may say so, in- 
excusable but I do not see how the proceed- 
ings can be void for that reason. It is, of 
course, open to the petitioner to prove that 
he has been prejudiced by the delay and 
that sanction ought to be revoked on that 
ground, as it seems to me a scandal that 
proceedings under section 476 should 
have been pending against petitioner from 
5th February 1917 to the 2nd Maroh 1918, 

Mr, Chenchiah states that an important 


witness has been gained over by the de- - 


fendant and it appears from the affidavit 
of the Pleader who appears for the 
petitioner in the lower Court that this 
is so. Having regard to the long delay 
I am of opinion that it is not in the 
interests of justice that proceedings under 
section 476 should bə taken. 

I, therefore, set aside the order, 

MAC.P. 

Order set aside, 


> 


en 


ALLAHABAD HIGH COURT. 
Oriminat Revision No.716 or 1918. 
November 28, 1918. 
Present:—Mr. Justice Tudball, 
BHIM SINGH—Accosep—AppLicant 
Versus 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), 8. 358— Assault on 
Police Officer’ conducting search—Offence—Criminal 
Procedure Code (Act V of 1898), ss. 94, 165—Search of 

house of person suspected of theft, legality of. 

Accused’s brother was suspected of having com- 
mitted a theft of some property from his master. 
‘the complainant, an Inspector of Police, went to 
search his quarters, whereupon the accused assaulted 
complainant: 

Held, that the accused’s brothor being a mere 
suspect at the time of the attempted search, the 
search was not illegal and was justified urder sec- 
tious 94 and 165 of the Criminal Procedure Code, 
and that the accused was, therefore, guilty of an 
offence under section 868 of the Penal Code, 


Criminal revision from an order of the 
Sessions Judge, Kumaun. 
Mr, M. L. Agarwala, for the Applicant. 
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Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. : 


JUDGMENT.—The applicant has been 
convicted under section 353 of the 
Indian Penal Code of having caused 


simple hurt to a Police Officer in execntion 
of his duty. He is a brother of one 
Sham Singh, who was suspected of having 
committed theft of some property from bis, 
master. Inspector Mours- went to search 
his quarters, whereupon the applicant 
Bhim Singh assaulted him, The plea taken 
is that the search attempted to be made 
by Inspector Mours was not authorised 
by law under section 165, read with 
of the Code of Criminal 
Peecedure in that Sham Singh was an 
accused person, With this contention I 
cannot possibly agree. Sections ¥4 and 
165 are perfectly plain and their language 
is wide enough to cover the case. In 
the first plece, at the moment of the 
attempted search Sham Singh wes not 
an accused person. It is true that he 
was suspected but nothing more, and he 
is clearly a person to whom an order 
could have keen issued ‘under section 94, 
and as in the circumstances it was highly 
improbable that he would produce the 
stolen articles, the search was justified 
under section 165 of the Code. There 
remains the question of sentence. The 
assault on Inspector Mours was by no 
means a serious affair.. Apparently all 
that Bhim Singh attempted to do was to 
seize him by the throat and in so acting 
he left three scratches on Inspector 
Mours’s face, two on the jaw and one by 
side of the nose. He then took to his 
heels and bolted. The cffence, no doubt, 
has been committed, but at the same time 
it seems to me that a sentence of two 
years’ rigorous imprisonment is quite 
uncalled for. The Police must of course 
bs protested and the offence is a serious 
one. If the parties had been private 
persons the sentence would probably hava 
been a small fine, The fact that the assault 
was made upon a Police Officer in the 
execution of his duty increasés the gravity 
cf the offence and calls for a severer 
sentence than a fine, but a sentence of 
two years’ rigorous imprisonment seems 
to me beyond all bounds, I, therefore, 
allow the application to this extent that 
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T reduce the sentence from one of two 
years’ rizorous imprisonment to one of six 
months’ rigorous imprisonment. 

: Sentence reduced. 


CALCUTTA HIGH COURT. 
URIMINAL Revision No, 92: or 1918, 

p November 8, 1918. 
Present:— Mr. Justice Fletcher and Mr. 

" Justice Walmsley. 
FUZLAR RAHAMAN— Oompnatnant— 

PETITIONER 
i VErEYS 
ABEDORRAHAMAN AND ANOTHER— 
JA CCDSED— OPPOSITA PARTY, 

Criminal Procedure Code (Act V of 1898), s, 203— 
Procedure—Refusal to summon accused without 
examining complainant or any of his witnesses. 

The complainant, whose brother had been mur- 
dered, lodged an information before the Police 
against the accused. The Magistrate, without 
examining either the complainant or any of the wit- 
nesses he wished to produce in support of his 

- complaint, came to the conclusion that the case was 
one in which no ‘Jury would convict the person come 
plained against and refused to summon the accused: 

Held, that the Magistrate should not have dis- 
posed of a case of so serious a nature without 
examining the complainant or any of his witnesses, 


Rule against the order of the Additional 
Sessions Judge, Chittagong, dated 11th 
September 1918, affirming that of the Sub- 


Divisional Magistrate, Chittagong, dated 
15th August 1918. 

FAOTS appear from the judgment. 

Mr. Gregory (with him Babu Khetish 


Ohandra Chakrabarty), for the Petitioner.— 


The complainavt lodged an information : 


before the Police bringing a serious 
charge of murder against the accused 
opposite party. The Police made an 
investigation and came to a certain con- 
clusion in favour of the aceused. The 
complainant had no opportunity of showing 
that the conclusion arrived at by the 
Police was unwarranted. The complainant 
was not examined by the Magistrate, nor 
any of his witnesses was examined by the 
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Magistrate, but the Magistrate, acting on 
the report of the Police, refused to 
summon the accused. The Additional 
Sessions Judge, who was moved, agreed 
with the Magistrate. I submit that withont 
the examination of the complainant or 
any of bis witnesses, the Courts below were 
not justified in refusing to summon the 
acoused. In a case like this the Magistrate 
must exersise his judicial function and 
he cannot delegate it to the Polise, 
Referred to Government v. Karimdad (1), 

Babu Manmotho Nath -Mukerjee, for the 
Opposite Party.—The Police made a thorough 
investigation and came to the conclusion 
that thera was no evidence on which any 
Jury would convict the accused. The 
Magistrate also considered the evidence 
which had ‘been colles‘ed by the Police 
and he also came to the same conclusion, 
I submit that in a case like this where 
there is no chance of- conviction, the 
accused should not be compelled to undergo 
a trial in a Criminal Court, 


JUDGMENT,—This is a Rule calling 
on the District Magistrate of Chittagong 
and on the opposite party to show cause 
why the order complained of should nog 
be set aside. What happened is this: 
The complainant’s brother was undoubtedly 
murdered—shot dead. The complainant 
lodged an information before the Polise. 
The record. does not show any judicial 
examination either of the complainant or of 
any of the witnesses that he wished to 
produce in support of his complaint. The 
learned trying Magistrate came to the con. 
clusion—and in this view he was supported by 
the learned Additional Sessions Judge—that 
the case was one in which no Jury would 
convict the person complained against, 
Therefore, he refused to summon the 
accused. In this case he struck far too 
soon. The case is one of a most serious 
nature and it was the duty of the learned 
Magistrate to examine the complainant and 
the witnesses he wished to produce 
in order to see whether he ought to 
summon the person complained against, 
If, after having done that, he came to 
the conclusion that there was no case 
against the person complained against, 


(1) 6 0.496 ab p. 498; 7 0. L, R. 457; 3 
L. R, Or. 43; 3 Iad, Deo, (N. 8.) 328, ; 3 Shome 
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then, provided the view he took of the 
evidence was a reasonable one, if is not 
likely that the Court would interfere in 
a casa of this natura.» Bat to dispose of 
the case without examining any of the 
witnesses is one that cannot be supported 
in a case of this nature. We, therefore, 
set aside the order of the learned trying 
Magistrate and of the Sessions Judge and 
send back the case to the trying Magistrate, 
in order that he shanld examine the 
complainant and the witnesses he wished 
to produce in support of his case. 

Rule made absolute, 


‘ 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
-Criminar Revrsion No. 161 or 1918. 
Angust 17,1918, 

Present.—Mr. Prideaux, A. J. O, 
BALWANT RAGHO—APPLICANT 
TETSUS 
BALKRISHNA VITHOBA—Non- 
APPLICANT., 

Criminal Procedure Code (Act V of 1898), s. 146, 
order under—Revision—High Court, interference by— 
Jurisdiction, question of. tes 

No order under section 145, Criminal Procedure 
Code, can be ect aside in interference by the High 
Court in its revisional jurisdiction, except on the 
ground of want of jurisdiction or of prejudice to 
the accused; because the want of jurisdiction goes 
to the root of proceedings and prejudice to the 
accused is always a reason for interference. : 

Departure from procedure sufficiently grave might 
ustify the High Court in holding that an order 
was without jurisdiction./ 

Revision against the order of the Sub- 
Divisional Magistrate, Warora Tahsil, 
District Chanda, in Case No. 10 of 1918, 
desided on 1st July 19.8 


Mr. Ranganath Rao Deshpande,’ for th 
Applicant. ; : 
ORDER.—The Police of Chanda laid 


information before the Sub- Divisional Magis- 
trate, Warora, that there was a dispute 
between the present applicant Balwant 
Ragho on one side and one Balkrishna 


’ 
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Vithoba on the other as regards the 
possession of the village Ambeneri in the 
Werora Tahsil. Proceedings were opsned 
under section 145 of the Code of Criminal 
Procedure and she Sub- Divisional Magistrate 
has found that Balkrishna had been in 
possession of the village for the past 16 
years, that he was now in possession 
and held that he was entitled to main- 
tain such possession until evicted in due 
course of law. Against that order the 
present application for revision has been 
filed, 

It is admitted by the applicant’s learned 
Pleader that there is no force in the third 
ground of the memorandum of application. 


. In these oases no order undersection 145, 


Criminal Prosedure Code, san be set aside 
by this Court in its revisional jurisdiction, 
except on the ground of want of jurisdiction 
or of prejudice to the accused and that 
only because jurisdiction goes to the root 
of the proceedings and prejudice to the 
accused is always a reason for interference, 
Departure from procedure sufficiently grave _ 
might justify the Court in holding that 
an order was without jurisdiction. In the 
present cases none of these reasons apply.: 
On the evidence recorded the learned Sub- 
Divisional Magistrate has found, and I see 
absolutely no reason to doubt.the correctness 
of his finding, that Balkrishna is in posses- 
sion. The village originally belonged to 
the applicant’s family. It was sold in 
1903 and purchased by Balkrishna Vithoba 
and his uncle Narain Mahadeo, and on a 
division in 1908 between the two purchasers 
the village came to the share of Balkrishna 
who is the Lambardar. i decline to interfere 
and dismiss the application. 


Application dismissed. ` 
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CALCUTTA HIGH COURT, _ 
“APPEAL FROM ORDER No. 253 or 1917 
, - AND o 
C.vin Roue No. 663-or 1917, 
_ 4 ~July 18, 1918. 

Present: —Mr, Justise Taunon and Mr, Justice 
D Sas . Cuming. oo g 
BAMA SUNDARI DASYA—Dacrzz- 

HOLDER—ÅPPELLANT` 
versus a 


KIRAN CHANDRA alias HARABILASH 


; : — RESPONDENTS. SE” 
Civil Procedure Code (Act V of-1908), s. 48 (1) (b) 
—Hzecution of décree—Instalments, default in payment 
of—Limitation. . : 

Where an instalment decree provides that on de- 


` fault being-made in the payment -of any instalment 


the whole decretal sum would becomie due and no 
option. is given to the decree-holder, limitation in 


‘respect of the whole amount begins to run from the 


date of the first default so that if execution in respect 


_ of one instalment is allowed to become barred: b 


‘affirming that of the Munsif,; 2nd Court at. 


time the whole decree becomes barred. 


~ Appeal against the order of the District - 


Judge, Jessore, dated the 19th-April 1917, 


-, Narail, dated the 16th- September 1916, 


` application for execution of the desree so. 
` far as 


FACTS appear from the judgment. 


Babu Ehudhar Ohandra- Haldar,’ for the 


Appellant,—The ‘Courts below have erred 
in law in holding that, because the first 
instalment was ^ barred, therefore, the 


the remaining three instalments 
payable on subsequent dates are concerned 
must also be barred by limitation.. The 


_ decree “is not forthcoming. The entry in 


_ below. 


“for that 


the register of civil suits has not been 
taken ‘into consideration by_ the Courts 
That éntry raises a presumption in 
support. of the decree-holder’s- contention 
that-on.any one default the decree holder 
is at liberty either to “take out execution 
instalment or for the whole 
decretal amovnt. The present application 
for execution has, therefore, been wrongly held 
to have been barred by limitation. Refers to 


| Nilmadhub Ohuckerbutty v, Ramsodoy hose 


[4 


(1), Rup Narain Bhattacharyu v. Gopt Nath 
Mandol (2), Ram Ohunder Banka v. Rawatmull 
(3), Joyanuddin Khan v. Jamiruddin Sarkar 
(4), Judhistir Patro v, Nobin Chandra Khela(5). 
(i) 9 0. 857; 4 Ind. Dec. (N. s.) 1221. 
(2) 11 0. W. N. 903. 
(3) 31 Ind. Cas. 672: 19 0. W. N. 1172. ` , 
(4) 37 Ind. Cas. 916; 21 C. W, N. 835. 
-. (5) 13 O. 73; 6 Ind. Deo. (x, 8.) 546. - 
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. Babus Girija Prasanno Roy Ohowdhury and 
. Sitaram Banerjee, for the Respondents, rot 
called upon. 

‘JUDGMENT.—Thia appeal is against an 
order msde under the provisions of section 
4”, Civil Procedure. Code, and the only 
question that arises is whether a oertain 
application. for execution ‘is barred - by the 
provisions of section.48 (1) (b) of the said 


It appears that in the year -1901 a 
decree was passed for the payment: of a 
' certain sum of money, “the said sum to be 
paid in four equal instalments, the first 
becoming payable in September 1902 and 
the other three in February 1904, 1905 
and 1906 respectively. As a matter of 
fact after this decree nothing has been 
paid.. The present application was made 
on the.12th February 1916. On tbat 
dale under the. provisions of section 42 
(1) (b) the instalment that became due 


in September 1902 was clearly barred. 
The.question is, whether the remaining 


three instalments are also barred. The 
decree itself is not fortEcoming, and as 
to the contents thereof the two Courts 
below .had to proceed firat on an 
entry in the register of oivil suits and 
an application made by the decree holder 
for execution on the ocsarrenoe of the 
frst default on ‘or after September 1902. 
-Proferring ‘the statement made at that 
time by the decree-holder to the entry 
appearing in the register of civil suits 
the Courts below baya held that it was 
provided in that decree that on Any one 
„default the whole decretal amount -should 
become payable. We cannot say that on 
the materials before them the ` Courts 
below took.an erroneous view as to the 
oontents and the provisions of the decree. 

Bat it isargued before us that this 
‘provision inthe desree left itat the option 
of the deoree-holdar on or after the default 
in September 1902 to take out execution 
either for that -instalment or for the whcle 
of the decree.. In support of that conten- 
tion raference has been made to the cases 
reported: as Nilmadhub Chuckerbutty v. 
Ramsodoy Ghose (1) and Judhistir Patro v. 
Nobin Ohandra Khela (5). It is possible. 
that if the decree had provided that it 
would be in the option of the decree- 


holdsr on the occurrence of any one default 


.gomes within the scope 


discharged. / 
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mant in default or forthe whole desretal . 
amount, ib might be in. that ‘event that 
the cases cited would be applicable. But 
the decree before us, it has been found, is 
not in those terms. On the sontrary it 
of the cases of 
which- the oase reported as Joyanuddin Khan 
v._Jamiruddin Sarkar. (4) ia an instance: 
On the authority of_ that. oase we must 
hold that “when the present application 
for oxesution was made the whole decree 
was barred. We, therefore, dismiss this 


apneal. We make no order as to casts. 
For the reasons given in the judgment 
in the appeal Rule No? 663 of 1917- is 


Appeal dismissed; 
Rule discharged, 





g 
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~ > PATNA HIGH COURT, . 
Cirit Rev.ston No. 173 o 1918. 
‘December 3, 1918. 
Present: :—Mr.J ustice Atkinson and Mr, 
Justice Manuk. - 

Tas AGENT, EAST INDIAN RAILWAY 
COM PANY —Deranvant—Peritioner 
versus 
AiODHYA PRASAD AND ANOTHER— 


PLAINTIPES — OPPOSITE Party, 

E Act (IX of 1840), ss. 77, 140—Carriage 
of goods—Loss of goods consigned to Railway y Company 
for carriage Damages, -suit for—Notice,* on whom to 
be served —Risk-note form B—Burden of proof. 

A notice under section 77 of the Railways Act 
in .order to be valid must ke served upon the 
Agent or Manager of the Company\and not upon 
a subordinate official of the Company. The service 
of such notice upon the Agent or Manager isa 
condition precedent to “the right to sue, and the 


< same must be served within six months: from the 


date when the claim or cause of action ‘acorues, [p. 
493, col 2.) 

Where godds are consigned to a Railway Com- 
pany for carriage under risk-note form B. and are 


` lost, the onus is on the plaintiff - who hag elected to 


make his own contract according to his own choice 
and for his own benefit to‘prove that the loss is 
due tothe wilful neglect of the Railway adminis- 
tration a -to the theft by or wilful neglect, of its 


„~ ~ servants. Tp. 50U, col. 2; p. 501, col, 1.) 


~ 


Civil revision from an 
Munsif, Patna. 


order of the 


. ° INDIAN OASKS. 
AGENT EAST-INDIAN RAILWAY CO.PANY V., AJODBYA PRASAD. 
to take out execntion either for the instal- 


~ Ali Bepard (Y) and 


= y ` 
à [1919 

Messrs. Susil Madhad Mullick and Siva, 
Narayan Bose, for the Appellant. 

Mr. Ohundra Sekhar Barer, ee, for the Re- 
spondents, -. * 

JUDGMENT. 

ATKINSON, J.—The plaintiff sued the 
East- Indian Railway Company to recover 
damages for the loss of two tins of 
ghee. The ghee -was consigned”: from 
Coconada on the 26th of December 1916, 
and admittedly the two tins formed part 
of a large consignment of twenty-six tins 
in all, Although the ghee consigned 
passed over the lines of several Railway - 
Companies: -admittedly tbe Hast Indian 
Railway Company received the full con- 
signment of twenty-six tins - for delivery 
to the plaintiff. Twenty-four tins of the 
total ‘sorisignment were delivered to the 
plaintiff as consignee on the 13th January 
1917. Two tins were lost. The plaintiff 
embarked upon a correspondence with 


` the Railway Company through some of its 


subordinate officials with reference to the 
loss of the two tins of ghee, This 
correspondence continued from thé month of 
April to. the month of July 1917. At no 
time prior to 13th November 1917 did the 
plaintiff give notice direst to the ‘Manager 
or Agent of the Hast Indian Railway Com- 
pany, of the admitted loss of 2 tins of ghee, 
or make any ‘claim in’-respect thereof to 
hin, 

“Two points are taken on behalf of the Com- . 
pany before us, 

The learned Munsif overruled the pre- 
liminary objection urged on behalf of the 
Oompany, namely that, inasmuch as notice 
under section 77 of the Indian Railways ` 
Act, 1880; had not been served in 
accordance with the requirements of the 
Ast, therefore, this action’.was not maine, 
tainable. The Jearned’ Munsif who tried 
the case overruled that contention; relying 
upon a decision reported as Woods v. Meher 
held that although 
notice under section 77 admittedly had 
not been seryed within the period prescribed 
by the Statute, nevertheless by sone indirect 
means it might be inferred that the Manager 
or Agent of the Company through the District 
Traffic Manager, had notice of the ae 
ifs claim. 


(1) 3 Ind, Oas, 479; 18 0. W. N, 24; 4 M. L, 1.427. 
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AGENT, BAST INDIAN RAILWAY COM PANY V. AJODHYA PRASAD. 


With reference to the second argument 
addressed to us as to the liability of the’. 


‘Company on foot of the contract made. 
“by the reseiving Company with the con- 


-Signor, for the carriage of goods consigned 


' point was 


the learned Munsif appears, although the 
argued before him; to have 
ignored? entirely this matter in his judgment; 
and certainly the question urged was one 
which the Munsif shouid have considered and 
desidéd ‘before imposing liability upon the 
Company. However I shall deal with this 


| aspect. of the case later. 


-. administration within 
.date of the delivery) 
_ consigned for 


‘Indian’ Railways 


Jf in fact notice was not served in the 
manner prescribed by section 77 `of the 
r Act this 
not be maintainable,’ 
line cf authority in favour of that-view. 
What are the’ requirements of section 77? 
Sestion 77 provides: that a pérson shall nct 
be entitled to a refund or to compensation 
for loss,- destruction or 
of animals -or ‘goods delivered 


to be 


-oarried unless his claim to a refund or cm. 


pensation has been 


preferred in writing by 
him or on his 


behalf to the Railwoy 
six months .from the 
cf animals or goods 
carriage -by the Railway 


Company.. Section 140 prescribes the method 


and- mavner in which tbe notice under 


section 77 is to -be served and fhe person, 
.on whom if 


; is to be served. The person 
on whom tke ‘notice is to be served is the 
Agent or’ Manager of. the Company. The 
notice is to be served on either of these 
persons and no one else, The manner of 
serving the notise may be either by per- 
sonal delivery or by registered post either of 
which courses are optional at the, election-of 
the party serving such. notice. 

It is conceded in this case that the notice 
required by section 77 was not served 
antecedent, to the 13th November 1917; 
and no stronger proof of. that fact could 


` bə adduced than the very letter which was 


$ 


- written ou behalf of the 


plaintif by his 
solicitors to the East Indian Railway Com- 


pany addressed to the Agent bearing the date - 


of the 13th November 1917. That letfer is 
headed with the worda “Notica under section 
77 of the Railways Act”, and in the body 
of that letter the following passagé ocsurs; 
“I have been requested by my. client afore- 
said to give notice under section 77 of the 


t 
TA 


action would. 


There is a consistent. ` April 1917. 


deterioration - 


Railways Ast of 1890 AE Rs. 53 as 
the prise of two tins of ghee and the 
price of the tins themselves, besides Rs. 9 &-0" 
interest on the aforesaid Rs. 53 at the rate of 
Rs. 2. Total Rs, 62.” 

That létter was written on bahalf of the 
plaintiffs : but at no prior time can it be 
suggested that there was any claim whatso- 
ever made upon or addressed to the Manager 


_or, Agent of the Hast Indian Railway Com.. 


pany with reference to the plaintiff’s claim 
for compensation for the loss of the two, 
tins of ghee. Itis admitted that the District 
Trafi: Manager of the Hast Indian Railway’ 
Company- did ‘receive a letter with reference 
to the -plaintiff's claim dated the 25th of 
But such communisation ads 
dressed to the District Trafis Manager is 
.not a notice in accordance with the require- 
ments of sectidén 77 read with section 149 of 
the Indian Railways Act, 1890. The notice, 
to bs a valid notice, must be’ served upon 


the Agent or. Manager of the Company,. 


and not upon a, subordinate ,offisial of the 
Railway Company and the service of this 
notice upon the Agent or 
condition pracedent to the aright to “sue; and 
the same must be served - within six months 
from the date when the claim or the cause of 
a3tion accrued. 


Now the notice that was served for 
the purpose of complying with the requires 
ments of segtion 77 was served on the 
13th of November 1917, mush more than 
six months after the aruse of action arose. 
There is a consistent line of authority 
in Caloutta in favour of the opinion we 
hold and the construction which we put 
upon section 77 and section 140 of the 
Indian Railways Ast. The cases are the 
following: Hast Indian Railway? Co. v. 
Madhu Lal (2), Radha Kissen Ohoont 
Lal v. Hast Indian Railway Oo. (3), East 
Indian Railway Oo. tv. Ramgati Ram (4). 
East Indian Railway Oo. v. Ram Autar (5), 
Janki Das ý. Bengal Nagpur Razlway Co. (6), 
Nadiar Chand Shaha v. Wood (7) and Secre- 


> 


(2) 19 Ind. Cas. 673; 170. W. N. 1184; 18 C. L. J, 
147. 
“(3) 21 Ind. Oas, 970; 19 O, W. N. 62. 
_ (4) 23 Ind. Cas. 143; 190. L, J. 180. 
~ (5) 38 Ind. Oas. 502; 200. W. N. 698. - 
- (6) 18 Ind. Cas. 609; 16 C. W. N. 388; 15C. L. J, 211, 
KN 85 O. 194; 12 O. W. N, 450, 


Manager is & ` 


4 


d 
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learned Vakil appearing on behalf of the 
plaintiff relies upon the oase sited as 


Woods v. Meher Ali Bepari (1) in support _ 


of his contention, that ycu may in fact 
serve with notice a subordinate offisial of 
the Railway Company, from which ‘fast it 
may be inferred that such notice might 
or may have reached the Agent or Manager 
of. the Railway Company. We do «not 
think that this decision is in decord with 
the whole trend of modern authority in 
the Caleutta High. Court, and ib seams to 
us to be inconsistent: with the express and 
mandatory provisions of-the~ Ast itself, The 
Act has defined and determined how the 
rights of the parties damnified are to be 
exercised and controlled and- the desclara‘ 


tion of the Legislature as embodied in the | 


Act is the determining fastor:and it is 
not open to- any Court to disregard or 
relax the proyisions’of an enactment. if 


hey are express and clear and otherwise 


free from ambiguity and doubt, with re- 
ference to the'enforcement of rights against 
publio Companies and Corporations. -It is 
a common thing indeed in England for 
Acts of Parliament to provide that actions 


- against Companies or other corporate bodies 
` shall only be instituted after a statutory 


notice of claim -has been given to the 
sorporate body against whom any form of 


relief is claimed ; and the service of such ` 
a notics is a ~ condition precedent to the 
maintainability ofany action or suit against 


such Company or Corporation, À 
Therefore in the view we have taken we 
think that the learned Munsif was wrong 
in holding that notise bad been sufficiently 
served in accordancs: with or in such a 
manner as to satisfy the requirements _ of 


< section 77 of the Indian Railways Act, 


1890, and, that the plaintiff’s suit was 
maintainable. We are of opinion that the 
action instituted by the plaintiff was not 
maintainable by reason of the non-servica 
of the notice in the manner and within 
the time requiréd by section 77 of the Rail- 
ways Act. 


However there is a farther ground dealt ` 


with by the learned Munsif in his judg. 


ment which was entirely wrong in the con- - 


clusion at whioh he arrived. , > 


(8) 24 O. 506; 12 Ina, Dec, (x. 5 871, 
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EAST INDIAN RAILWAY COMPANY 'v, AJODHYA PRASAD. 
.tary of State v, Dip Chand Poddar (8). The 


neglect of the Railway administration . 


(1919 - 


‘The plaintiff or his agent who’ con- 
signed the 26 tins of ghee to him at 
Goconada, thought fit 
signment on what is’ known as ‘the risk- 
note form B. There is no question that 


risk-note form B satisfied for the- purposes 


of its validity all the requirements of the 
Indian Railways Act as enacted incsestion 
72. Tho form received the assent of the 
Governor- General in Council; and com. 
plies in every detail with the statutory 
form. embodied in the Aot itself. The 


` object of this form of consignment note 


is to enable ‘goods to bə- consigned at. a 
lower rate than the ordinary rate of freight 
charged, on condition that the owner, son- 
signor or consignee as the aass may be 
will. accapé all liability for risk, loss or 
damage of the goods so sonsigned, The 
material part of the risk-note in question 
is that it. exempts the Company from all 
liability for loss, damage, deterioration or 
otherwise for the goods carried under such 


~ terms by them. An exception to the son- 


signor’s or consignees’ liability is provided 
for; and this case comes within the terms of 
the exdeption. The exception provides for 
the liability of the Company for the loas 
of a complete consignment or of one or 
more complete packages forming part of 
a consignment due either to the wilfal 
or 
to the theft by or wilful neglest of its 
servants, transport agents or carriers employ- 
ed by them. . 

The two tins of ghee that were lost 
were two complete packages forming part 
of a complete consignment ;. and -in. order 
to impose liability on the . Railway Com- 
pany’the onus is upon the plaintiff to 
prove that’ the‘ loss naf the packages in 
question was due to the wilful noegleot of 
the Railway administration or to the thefé 


by or wilful neglest of its servants. . The 
learned Munsif has not adequately con- 
sidered the legal effect of this’ contrast 


made. between the parties ; because he holds 


that the onus is upon the defendant Com. 
pany to bring themselves within or with- 
out the terms of the exception. We enter- 
fain a wholly different view. The onus 
is upon -the plaintif who has elested to 
make his own contract assording to his 
own shoies and for his own benefit, to 
prove that 


x 


if damage has been caused. 


to book the oon-. 


= 


\ 


` proof fasts which would 
` liability within the terms of the exception, 


= . N 
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. to him by the loss of goods consigned by 
him to the Company that the damage 


ensued- within the provisions of the excep- 
tion, The onus is cast epon the plaintiff, 
and pot upon the defendant, to prove that 
the loss arose by reason “of the wilful 
neglect of the Company or its servants, 
The only reason the learned Munsif giyes for 


-holding that the onus is upon the defendant, 
is because the defendants plead the excsep- 


tion in exoneration of liability. in their 
written statement. Clearly the mere fact 
that in the written statement the excep- 
tion provided and embodied in the son- 
tract, is pleaded in exoneration of liability 
is no ground for helding that the onus is 
cast upon the Company to establish by 
negative their 


It would be impossible to hold that the 
onus was on the defendants, The onus is 
cn the plaintiff, Therefore for this resson 
also the judgment of the learned Munsif 
is erroneous ; and inasmuch as no evidence 
of wilful neglest by the Company or its 
seryants has been given or adduced by the 
plaintiff, facts have not 
to justify imposing any. liability upon the 
East Indian Railway Company for the loss 
of the two tins of ghee in anit. 

However, as we have held that notice 
was not served, whish is a condition pre- 
cedent to the plaintiff's right to sue, in 
accordance with section 77 of the Indian 
Railways Aot, 1890, this. action is not 
maintainable. The judgment of the learncd 
Munsif- is set-aside and the astion will 
be dismissed. However, we 


Indian Railway Company, who are always 
very generous tcwards “persons who have 
suffered loss through any misfortune either 
on their part or otherwise, the claim cf 
the plaintiff for some monetary compensa: 
tion for the loss he has admittedly sastain- 
ed Under the circumstances of the case 
we are not prepared to award costs to the 
defendant Company, and We think that 
both ‘sides should bear their own costs. 
MANUK, J.—I agree, It is only necessary 
for me to add a few words on my own 
behalf. The terms of section 77 read with 
section 140 are to my mind ao explicit 
and imperative as to leave n> doubt that 
pe only person on whom notice cau pro» 
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been established * 


| venture to ` 
commend to the oonsideration of the East. 
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perly be served for a suit of this nature 
is-the Agent of the Company The terma 
of section 140 are” also so explicit that 
there oan equally be no doubt as to the 
manner in whish that notice must be 
ssrved. There is, therefore, no room for 
a theory of substituted notice ‘which forms 
the basis of the desision in Woods v. 
Meher Ali Bepari (1). That decision mora- 
over, wag exprassly’ dissented from in 
Radha: Kissen Ohoont Lil v, Hast Indian 
Railway Oo. (8) and is of vary doubtful 
authority, 
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-« PUNJAB OHIEF COURT. 
First Oivi Appeau No, 2333 os 1914, 
Desembar 17, 1918. 

Present: -—Mr. Justice Shadi Lal and Mr. 

, Justice Martineau. 

ARUR SINGH—PLAINTIFE—-ÅPEELLANT 
Lersus 

TODAR MAL AND OTHERS +- DEFENDANTS 


— RESPONDENTS, 4 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 4, 
9—Appeal—Death of respondent—Appellant’s ignorance 
of fact of death Application for bringing legal repre- 
sentatives -on récord after abatement of appeal—Suffi- 
cient cause—Agreement to execute sale-deed on 


_ happening of certain contingency, effect of—Plaintiff, 


whether can sue on basis of agreement —Cause of action 
—Transfer of Property Act (1V of 1882), s 54. 
One of the respondents to an appeal died on the 


‘16th June 1917 but the application to bring his 


legal representative on the record was not’ made 
till the 15th January 1918" after the appeal had 
abated as against him. The appellant stated in his 
affidavit. that he came to know of the respondent's 


- death only on receiving a notice from the Court 


which was sent to the appellant’s Pleader on the 28th 


December 1917: 


Held, that under the circumstances there was suffi- 
cient cause for the plaintiff-appellant not making an 
application within the prescribed period and that as 
he had made the application without undue delay 
after being informed of the respondent's death the 
abatement of tha: appeal against the deceased 
respondant shoald bə set aside. [p 503, col. 1.] 

B.a widow sold cartain land to one G. onthe 8th 


4 January 1839. On the llth February 1890 one of 


her reversioners H. executed in favour of the plaintiff 
an agreem2nt which set forth that H. intended to 
sue for the cancellation of the sale by B. and that 
on baing” sucsessful hə would give possession of 
half-the land to the plaintiff and get a sale-deed 
registered in his favour. H. brought the suit sucoesg. 
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fully but after obtaining a detree he sold his rever- 
sionary rightsin the land to G. by a deed dated: the 
‘18th December 1895, Subsequently the land-was 
gold in execution of a decree against the descendants 
of G. and” was purchased by defendant No. 4. 
Plaintiff now sued for a declaration that one-half of 
the land was held by defendant No. 6 subject to the 
plaintiff's rights under the agreement executed by 
H. on the llth February 1890: 

.Held, (1) that there was no sale effected by H, 
of his reversionary rights in favour of the plaintiff, 
but only a contract to sell half the land on the 
happening of a certain contingency;!p. 603, cols. 1 &2,] 

(2) that such a contract did not of itself create 
any interest in or charge on the property; [p. 508, 


Gol. 2.) 

(8) that the only right which the contract gave to 
the plaintiff was a right to ‘obtain a conveyance of 
half the land from H. when A. should get possession; 
[p. 503, col. 2.] = - 4 
(4) that the plaintiff -may be entitled to sue for 


Specific performance on the death of B. but he, had 


` no cause of action to bring the present suit., [p. 303 
col. 2.] ; 4 
` Mahadeo Chintaman Wadekar v, 
Kirtikar, 23 B. 181; 12 Ind. Dee. 
followed. 
Malik Ala Bakhsh v, Ghulam, 18 P, R. 1899, distin. 
guished, ` 
First appeal from the decree of the 
District Judge,- Amritsar, dated the ‘16th 
# June 1914, dismissing the suit with costs. ` 


The Hon’ble Mr, Fazl-i. Husain, Bhagat 
Govind Das and Lala Bhagat Ram Anazd 
h “for the Appellant. 

Lala Moti Sagar, R. S., Messrs, Duni 
Ohand, Santanam and Ralli, for the 
Respondents. 


JUDGMENT.—Musummat Basant Kaur, 
widow of Sewa Singh, sold 249 ghumaos 6 
kanals ‘and 14 marlas of land on the Sth 
Jannary 1889 to Rai Gopal Das after having 
about a year before mortgaged the land to 
Karm Chand. On the llth February 1860 
Hira Singh, one of the reversioners cf Basant 
Kaur, executed in favour of the: plaintiff 
an agreement which is the basis cf the 
present suit. Tke agreement set forth 
that Hira Singh intended to sue for the. 
cancellation of the alienations effected by 
Basant Kaur, that the plaintiff was to 
bear all the expenses of the litigation 
that Hira Singh was not’ to compromise 
the case without the plaintifi’s consent 
and if he did so was to pay Rs. 5,010 aa 
damages, and that when he took possession 
of the 249 ghumaos 8 Tanals ard 14 
marlas he would give possession of half 
to the plaintiff and get a sale deed 
registered in his favour, failing which ‘he 


Vasudev J. 
(N. 8.3, 129, 
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would pay a further sum of Re. 1,000 as 
damages. : 

Hira Singh brought suits for a declara- 
tion that, the alienations by. Basant Kuar 
should not affect his reversionary `righte, 
and he eucceeded in tbem.. But after 
‘obtaining decrees in those cases he sold 
his yeversionsry rights in the land to 
Rai Gopal Das by a deed: dated the 1€th 
December 1¢95, the execution of which 
.we agree with the lower Court in find: 
ing has been proved. Amar Singh and 
Kirpal Singh, two „other roversioners of 
Basant Kaur, had previously sold their 
reversionary rights to Rai oval Das by 
deeds dated the 30th May 1&89 and the 
19th June 1890 respectively. Hira Singh 


et 


is dead and has left three sons who are > 


defendants Nos, 6 to 8. 

~Phagu Mal defendant No.. 4 obtained a 
decree against defendants Ncs, 1 and 2, who 
are the sons of Rai Gopal Das, and defendant 
No. 3, bis grandson, ard the land in dispute 


_ was attashed in exeontion of the decres. An 
objection by the plaintiff was disallowed 
and the land was put, to sale and was 


purchased by Mr, Todar Mal defendant No.5 
‘ou the 7th July 1911. In the present 
suit the plaintiff asks for a declaration 
that one-half of the land is held by 
defendant No. 5 subject to his (plaintifs) 
rights under the agreement executed by 
Hira Singh on the lith February 1890, 

The lower Court has 
suit holding:— 


(1) that the agreement of the llth 
Febrnary 1290 is void; 
(2) that the plaintiff has no right in 


the land and is entitled to no relief against 
defendant No. 5, whe has besome the owner 
of the land by purchase; and | : 


dismissed the . 


(3) that he is estopped by his conduct - 


from suing. he 

The plaintiff has appealed. 

The first. defendant Gyan Chand died 
on or about the 10th June 1917, and the 
application tọ have his representative 
impleaded was not made within the period 
prescribed by law, but was made on the 
15th January 1918 after the appeal had 
abated as against Gyan Chand. It ig 
contended’ for the ‘respondent that the_ 
application was one under Order XXII, 
rule 4, Civil Procedure Code, and that 
the time for presenting it could not be 
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extended. We think that the applisation, 
though purporting to be made under .rule 
4, may fairly be treated as one under 
rule. 9 for setting aside the abatement. 
We see no reason for doubting the 
appellant’s statement. -in his affidavit that 
‘he came to know of Gyan Ohand’s death 
only ori receiving a notice from this 
«Court. The letter intimating that Gyan 
Chand was reported to have died was 
sent by this Court to the 
Pleader on the 20th December 1917, 
Taking all-‘the circumstances into considera» 
tion we are of opinion that ‘there was 
sufficient cause for the plaintiff not applying 


within the -presoribed pericd and that he ` 


made the application wifhout undue. delay 
. after being informed of Gyan Chand’s death, 
, The abatment of the appeal against Gyan 
Chand is, therefore, set aside. ` 
The case has been argued before us 


`- at some length, but there js only one. 


point which we need -disouss, namely, the 
question whether the plaintiff has a cause 
of actoin, as we are of opinion that on 
this point the appeal must’ fail. 

, The plaintiff’ alleges in his plaint that 
by virtue of the agreement of the 11th 


February 1890 with Hira Singh he will 


become owner of one half of the 249 “‘ghomuos 
6 kanals and 14 marlas on the death of 
Basant Kaur, but it is apparent that he 
has put a wrong construction on the 
document. There was no sale effected 
“by Hira’ Singh, but he only agreed that_ 
when he got possession of the land he 
would give possession of one-half to the 
plaintiff and execute a sale-deed in his 
favour, i : i 
Counsel“for the - appallant argues that 

it is not necessary- that his- client should 
have any present interest in the. land, 
and that he is entitled to sue if -he bas 
a contingent interést in it, and he “has 
referred to. Malik Ala Bathsh vy. Ghulam 
(1) in ‘which it was held that the sale 
‘of a reversionary right of succession, 
thongh at the time’ it does not effect a 
transfer‘ of the property, gives rise to a 
‘right which oan be enforced when the 
~ estate falls into possession. But in the 
present case Hira Singh did not sell his 


/(l) 13 P. R. 1899, 
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N 


TNDIAN OASES; = > 7 


‘plaintiffs ~ 


Similar to ‘the present one. 


.the disputed property. 
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reversionary- rights fo the plaintiff, and 
the latter“ has not even a  contingerit 
interest in’ the land. There was only a 
contract! to sell half the land on the 
happening of a certain contingenay, namely 
on his getting possession of the land. 
Such a-contract did not of itself oreate 
any interest in or charge on the property 
(section 54 of the Transfer of Property 
Act), and the only right whioh the 
contract gave tothe plaintiff was a right to 
obtian a sonveyance of half the land from 
Hira Singh whenever Hira Singh should get 


‘possession, . = 


‘The point is so olear that it is un- 
nesessary to refer-to all the authorities 
cited before us, but: we may mention 
Mahadeo Ohintaman Wadekar v. Vasudev T, 
Kirtikar (2) ag being. a case somewhat 
In that case, 
where some land subject to a mortgage 
was sold in execntion of a decree by the 
mortgagee, it was held that a person “who 
had contrasted to purchase the land was 
not entitled to apply to set aside the 


. sale, as no rights in the land had been 


created in his favour, and that he had 
only a parsonal right against his vendor, 
or the assignee with notice of his vendor, 
to- compel him by a suit for specific 
performance to perform his contrast, and 
had no direct right over the land. 

The suit provided for in Order XXI, 
-rule 63, Civil Proeedurs Code, as well as 
in ‘sestion,42 of the Specifis Relief Ast, 
is one to establish the plaintiff's right in 
If, as in the 
present case, the plaintiff has no right in 
the property he is out of Court. He 
may bə entitled to sus for specific per- 
formance of his sontrast on the death of 
“Musammat Basant Kaur, but he has no 
cause of action entitling him to bring 
the present suif, and we accordingly dismiss 
the appeal with costs, 

i | Appeal dismissed, 


(2) 28 B. 181; 12 Ind. Dec. (N. s.) 129, 


~ for decision,” it 
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~ PATNA.HIGH COURT, 
APPEAL FROM APP?ELLATE Decena No, 793 
or 1917. 
January 9, 1919. l 
ż Present : :—Mr. Justioe. Atkinson and Mr, . 
Justice Manuk. 
JAGDAMBA PRASAD-— PLAINTIEE 
; — AFPSLLANT 
versus 

A, V. SHAM AND ANOTHER— DEFENDANTS 

. AND RAM CHARAN PATHAK— PLAINTIFF 
—RESFONDENTS, ~- 

Surrender, whether must be by deed—Registration, 
“whether necessary—Civil Procedure Code (Act V of 
1908), O. XLI, r. 31—Appellate Court, judgment of, 
contents of. 

"A surrender need not necessarily “bea by deed, it 
may be implied as a fact from certain facts proved, 
[p. 504, col. 2; p. 505, col. 1] . 

E A deed of surrender need not bè registered if 
there are facts de hors and apart from the deed, 
itself from which the inference can be drawn that 
there was an implied surrender in fact. But if 
there be no such facts apart from the deed, the 
deed must be registered, more especially if the 
surrender is to operate as a surrender of premires 
demised by a prior written registered instrument, 
such as a lease. [p. 508, col. 2,] 

A judgment of an Appellate Court in affirmance 
of a decree must be precise and definite and it must. . 
show with reasonable clearness that the . Judge 
“brought his mind to bear sufficiently upon every as- 
peot of the case requiring his decision, [p. 607, col 1 } 

Appeal from a decision of the District 
Judge, Purulia. 

Messre. Hasan Imam, Abani Bhusan Mukher- 
gee sid Jagannath Prasad, for the Appellant. 

Messrs. P. R. Das and Sishir K, Mitter, 
- for the Respondents, | 

JUDGMENT, “ - 

ATKINSON, J.—This second appeal comes 
before us from a decision of Mr. Boyee, 
District Judge of -Purulia.: 

Before discussing the legal points arising 
is necessary to shortly 
state some essential facts as a foundation 
upon ,which our determination in appeal 
must be based. 


A certain area of land was in the year 
1895 demised by the Pandeys, who were 
Mokarraridars thereof, to Paresh Nath 
Ghosh and Keshab Chandra Roy: as 
Jessees. 
Paresh Nath Ghosh and his co-sharer, under 
a permanent Dar-Mokarrari grant; being 

_ in effect a lease in perpetuity. In respect 
of the land so demised, Paresh Nath 
Gbosh acquired a 12-annas share; and 
Keehab Chandra Roy a 4-arrys thare ; ard 


` 
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~The appellants in 


The Pandeys demised the land to 
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the yearly rent reserved and payable by 
the lessees to the Pandeys was the sum of 
Rs, 360, The demise covered not only surface 
rights, but alfo all sub-soil and mineral 
rights appertaining to the land so demised. 
- In 1908 Paresh Nath Ghosh purported 
to, cell his 1I2annas share’ in the 
demised premises “to the appellants, the 


- plaintiffs in this suit ; ; and for which 1 


understand he received the sum of Rs. 1,500. 
pursuance of their 
purchase went upon the Jand to take 
delivery of possession of that portion of 
the land which had been sold to, them by 
‘Paresh Nath Ghosh. When they went to 
the locus in quo they found the defendant 
Mr, Sham in possession of part of the 
demised premises end a Company or 
Syndicate, which had been formed by him, 
in possession of the remainder ; and thus ` 
the plaintiffs were precluded: from taking’ 
peaceful possession of this 12-annas ‘share 
of the land which they had purchased 
from Paresh Nath Ghosh; and conse- 


quently this suit has been bronght by the . 
plaintiffs to establish their title to the ` 


lands in snit, and to recover possession of 
the same. 

The defence put forward on behalf of 
the defendants jointly, is that - Paresh 
Nath Ghosh himself in the year 1906 
surrendered his share in the lands of 
Thandabari demised by the lease of 1895 
to the Pandeys, who accepted the surrerder, 


as he discovered that the land was- 
-unproductive and useless for mining 
purposes; and that thus the plaintiffs 


acquired no title from Paresh. Nath Ghosh 
by virtue of the purchase made by them 
on the 8rd of December 1908. = = 

The main issue arising for décision at_ 
the trial was whether in fact there had 
been a surrender by Paresh Nath Ghosh to 
the Pandeys. 

The question of anik was “presented 
in two alternative forma. i 

First, it was contended ‘that in fact there 
kad been a deed of surrender; and, se- 
condly, thst, if not, there was, at least, 
evidence ali-irg from the conduct of the 
patties from which a tribunal of fact would 
be cntitled to infer a surrender by neces- 
sary implication. : 

lt is clear that a surrender need not 
necestarily ke by deed; and thats surren. 


d 


4 stated, 
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` der may be implied ag a faot from certain 
- facts proved. A 

: . The decision .of their Lati of the 
Privy Counail ` reported as - Imambandi 
Begam v. Kamleswari Pershad (1) 


The same principle was also laid down 
in’ a recent decision-in the Calgutta High 
Court reportéd as Bengal _ Coal 0o., Ltd. 
v. Monoranjan Bagchi (2). ; 

The learned Subordinate Judge; he 
tried this case, dealt with both aspects of 
the question of surrender whieh I have 
viz,, as to whether thers was-an 
actual .deed of surrender; aud also whether 
on the. evidence he was entitled to find 
an- implied surrender as a fact, 

- Accordingly ‘tlie: learned Subordinate 


Judge held that whether- there was a deed. 


of surrender or not, which was not pro. 
duced, the conduct of the parties was only. 
consistent with.a sarrender arising by . 
necessary implication from the facts clearly 


- established by proof; and he dismissed the 


plaintiffs’ suit. That the learned Judge 
was ‘wurranted in. finding a surrender 
_ by necessary implication from she evidence 
“cannot be disputed. ~ 

From the desrés dismissing the suit 
the plaintiffs appealed to ‘the District 
Judge. 

The. appeal came before Mn. Boyce, and 
Mr. Boyse in a short judgment of affirm. 
ance: stated categorically each argument 
that was addressed to him in support of 
the case presented by the appellants and 
his legal decision thereon. 

Although the judgment ‘of the learned 
Judge is somewhat lacking in 
of expression, I think if may be fairly 
gathered from the whole judgment that 
he purported to cover by his desigion all 
the same” points as had been argued, dis- 
cussed’ and decided by the learned Subordi- 
nate Judge. 

My reasons for arriving at this sonelusion 
are as follows:— 

In the first paragraph of his “jd gine 
the learned Judge states generally that the 


- gpupreme issue arising for decision was as 


a question of fact whether 
any surrender or not. 


(1) 14 C. 109; 13 I. A. 180; 4 Sar. P.O. J. 732; 10 


, Ina. Jur, 468; 7 Ind. Dec. (N. s.) 72 (P. 0). 
(2) 44 Ind. Cas. 297; 22 0, W. N. 441, 


there was 
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clearly . 


establishes the accuracy of this proposition. not bien produced. 


‘s6em3 


precision ~ 


“Ghosh himself, to 
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In the second paragraph of his’ judg- 


‘ ment the learned Judge deals with the 


first argument addressed to him by the 
appellants; that there was a deed of sur- 
render in fact in existence which had 
The- learned Judge 
to. Have -arrived at the sonclusion 
that there was a deed of surrender in 
existence when the surrender was effected; 
-that it was giyen tothe Pandeys, thatthe 
Pandeys have held it bask and decline to 
produce the deed although every possible 
meaps had been takén to force them to 
do so,. if the same was in their possession. 
The learned Judge adds-to the discussion 
of the argument addressed to him and his 
decision thereon as recorded in the para- 
graph of this judgment referred to above 
the following observation: “This faot coupl. 
el with`the letter and ‘post-card (Ex. 
hibits J and G) written subsequently by 
Paresh Nath leaves no doubt whatever 
that istafa was given.” 

Now much argument has ‘been addressed to 


‘us as to the distinction between the expression 
_istafa and istafanamah, Istafanamah speaking 


generally refers to the actual dosument 
“or deed of surrender. itself. Jstafa on, the 
other hand refers to the faot or act of surren- 
der. Weare of opinion that ¢stofa as used 
in the concluding portion of the 2nd para- 
“graph of the learned Judge’s judgment 


“does not refer to zstafanamah gua the actual 


deed of surrender, and we take the view 


that the learned Judge in using the word 


istafa, 88 opposed to istafanamah, was oon- 
sidering the question of surrender, as an 
act arising from the conduot of the parties 
irrespective of the actual existence of a 
deed of surrender; and that in so viewing 
the facts the inferences deducible from 
Exhibits J and G were conclusive in es- 
tablishing proof of surrender in fast by 
necessary implication, 

A reference to and a consideration of 
Exhibits J.and G strongly supports this 
conolusion. 

Exhibit G is of vital importance be- 
cause it is a post-card written in the year 
1906 under the hand of Paresh Nath 
his co-sharer; ard it 
expressly states that Paresh Nath Ghosh 
had miade‘ formal sarrender to the Pandeys 
because the land which was demised to 
him under the lease of 1895 was of no market- 


> 
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able value for the purpose of mining, and 
that, he considered he was no longer bound 
by the origina] lease orits provisions, and 
he. invited his co-sharer Keshab Chander 
Rai to take whatever steps he might deem 


necessary to protest himself in the assertion ` 


of his rights as” a co- sharer i iu the demised 
_ preperty. | 

Exhibit J is .also a dooument of great 
importance, It. is a letter written by Paresh 
Nath Ghosh to. the Pandeys in the year 
1907" seeking to get from them a new 
lease of the property which he had. al- 
ready surrendered and offering to pay a 
substantial sum as salami if- he got a new 
lease; and this dosument seems only to be 
consistent with an ~ antecedent act of sur- 
render of the . premises originally” demised 
by the lease of 1845,. 

I think that the learned Judge was 
considering in more or less a confused man- 
ner the two aspects of the question arising 
for his decision, viz., the existence or non- 
existence of a surrender whether by deed 
“or as an inference of' fact to be, drawn 
from. the conduct of the parties and from- 
which the act of surrender might be fairly 
implied. 

The learned Judge’ AERE the and of 
the 8rd paragraph of his judgment disousses 
the second argumént addressed to him 
viz, Whether the surrender was by desd 
or by conduct, even accepting that there was 
a surrender in fact, there was only a sur- 
render of part of the demised premises tö the 
extent of a 12 anna share and that a sur- 
render of part and not of the whole of 
the demised premises could not) operate in, 
lawas a valid surrender of all the in- 
terest conveyed by the original lease. 

As a second branch of this argument 
it was contended that if there was a 
deed of surrender in actual existence it 
was not registered, and, therefore, was in- 
operative in‘law to effect n surrender of 
the entiré property demised. . 

With regard fo the first point as to 
the surrender of part and not the whole 
of the demised premises—admittedly the 
learned Judge’s view was correct; and Mr. 
Hassan Imdm has not challenged the vali- 
dity of the learned Judge’s decision’ up- 
on this point; nor could he well do so 
in fase of the ruling of the Privy Council 
reported as Imambandi Begam y. Kamleswari 


s 
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Pershad (L), having regard to the form in 


whish the demise of the respective shares 
was made to the lessees by the original lease ` 
of 1895, - | 

With regard to the second branch of ` 
this argament it is only necessary to ob- 
serve that a deed of surrender need not 
be registered if there . are facts de hors and 
apart from the deed itself from which tbe 
inference can be drawn that there. was an 
implied surrender in fact. But if there 
be no such facts apart from the deed, than 
I apprehend that a deed of surrender must 
ba registered; more especially if the, deed 
of surrender is. to operate asa surrender of 
premises demised by a prior written, re- 
gistered instrument such aga lease. How- 
ever, in the present. case it becomes un- > 
necessary to deside this point: expressly 
having ‘regard to the devision of their Lord- / 
ships in Imambandi Begam v. Kamleswart 
Pershad (1). ~ 

The fourth and concluding paragraph of 
the learned Judge’s judgment - dealt with 
the third argument addressed: to him, 2., 
whether if there had been a aur- 
render by deed, or by implication of 
` the lease-hold premises such ‘surrender had 
bsen in fact accepted by the Pandeys. Wa 
are of opinion that accaptanse or nor- cept. 
ance of the surrender by the Pandeys was 
material only on that aspect of the sase 


“from which it was sought to infer a surrender 


from the facts proved. 

The main pointaddressed to us in argu- 
mant by Mr. Hasan Imam in second 
appeal is that the learned Judge has failed 
to consider that portion of the case which 
deals with the evidences of the sondust- of 
the parties beyond and apart from the 
existence of tha alleged deed of surrender 
and that consequently his clients have not 
received from the learned Judge the benefit 
of his: desision upon an essential part of 
the case, 

The case is not altogether free . from 
diffisilty; and for sometime I was impressed by 
the force of Mr. Hasan Imam’s argument; 
but having given the case and the arguments 
addressed to us on either side the vory ` 
grivest consideration, I am satisfied that 
the learned Judge did consider the evidence as 
tothe act of surrender apart from the actual 
fast as to whether a deed of surrender existed 
or did not exist; and on the evidence apparent- 
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ly the learned Judge did find as an inference 
of fact, from the facts established before him 
that there was a surrender by necessary 
implication made by Paresh Nath Ghosh, and 
accepted by the Pandeys, and in support’ 
of these ‘findings the learned Judge relied 
upon Exhibits J.and G coupled with the, 
subsequent ‘grant of a lease by the Pandeys 
to the defendant Mr. Sham. On the evidence: 
relied upon by the learned Judge it cannot be 
doubted that he was entitled to find as a 
fact that the interest” of Paresh Nath 
Ghosh in the lease.of 1895 had been impliedly 
surrendered, ` | 
No-doubt the learned Judge might have 
exercised more care, and been more explicit 
`. in the expression of his opinion but bearing 
in mind always that his indgment is one 


. 


`o of affiemance,. and not reversal, the learned 


Judge’s judgment appears tous on the whole 
to be satisfactory and sufficient. : 

A judgment in affirmance of a decree must 
be precise and definite, and it must show 
with reasonable clearness that the learned 
Judge has brought his mind to bear sufficiently 
upon every aspect of the case requiring his 
decision, and „in this case we think that tha, 
judgment appealed from satisfies the require- 
.ments of ‘the general rules of practice; and 
that the decision of the learnéd Judge is in 
“point of law sufficient. es As 

Consequently wa are of opinion that it 
becomes unnesessary to send.this case back 
| for re-hearing before the Judge of ‘Parulia 
“on the grounds argued and submitted before 

us by Mr. Hasan Imam. 

The judgment of Mr. Boyce is conse. 
quently affirmed and accordingly we disallow 
this’ appeal but without costs, 


MANUK, J..-I entirely conour and have 
nothing more to add. % 
or _ Appeal dismissed: 
k : 
2 KAN ` 
y 
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CALCUTTA HIGH COURT, 

ÅPPEALS FROM APPELLATE Decrees Nos, 1762 

7 AND 1764 of 1916, 
August 22, 1918, 
Present:—Mr. Justice Fletcher and 
_ Mr, Justice Walmsley. 
ATAL BEHARY KEORA AND orgers— 
Darenpants— APPELLANTS 
: versus 
LAL MOHAN SINGHA ROY AND ANOTHER 
— PLAINTIFFS— RESPONDENTS, 

Evidence Act (I of 1872), 8. 65—Secondary evidence 
of contents of document called for but not produced, 
avhether admissible, 

In a suit for recovery of possession of certain ro- 
sumed chowkidari chakran lands the defence was that 
the defendants held the lands under a putnidar who 
had a putni lease of the mahal in which the lands 
“were situate and the lands when resumed formed 


. 


| part of the land let out by the putnidar to the defend. 


ants. In support of their plea the deféndants wanted 
to prove the interest of the putnidar by adducing 
secondary evidence ofthe puini lease as the lease, 
though called for from the superior landlord, was not 
produced. The trial Court held that the putni lease, 
being available and not having been produced 
secondary evidence of its contents could not be given: 

Held, that all reasonable steps to produce the docu- 
ments having been: taken the defendants were 
entitled to prove tho contents of the lease by 
secondary evidence. [p. 508, col. 2.3 

-Appeal against the decree .of the Sub- 
ordinate Judge, 1st Court, Hooghly, dated 
the 7th March 1916, affirming that of the 
Munsif, lst Court at that place, dated the 
81st August 1914. : 

Babu Charu Ohunder Biswus, for the Appel- 
lants. 

Babu Sib Chunder Palt, for the Re. 
spondents, 5 é 
T JUDGMENT. 

Tw No, 1762 or 1916, 

Frercuer, J.—This is an appeal preferred 
by the defendants against the decision of 
the learced Subordinate Judge of Hooghly, 
dated the 7th March 1916, affirming the 
decision of the Munsif of the same place. 
The plaintiffs brought the suit for recovery 
of possession of certain resumed Chowkidari 
Chakran lands, The resumption had taken 
place in the year 1896-97 and in July 
1898, under the provisions of the Village 
Chowkidari Act, the lands were transferred 
to the Maharaja of Burdwan. The Maha- 
raja of Burdwan on 24th July 1918 settled 
the property with the present plaintiffs, 
The defense of the.defendants was this:— 
They claimed through a puinddar. They 
said that the putnidar had a putni lease 


Ay 


. ,,gearch of considerable labour. 


‘ amongst the papers of. 


: They gave certain particulars 


_ the grant of the putnz lease, 
learned Judge in adopting that view cams’ 


shave baan granted to enable tha 
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`of ths mahdl i in which this property was 


situated and that, therefore, this Chowkidari 
Chakran land, whan resumed formed a 
portion of the land let out by the putni 
lease and was properly demised to them 


“by the putnidar; and. in support of that 
_they attempted to prove as 
` bound: to prove the interest of their lessor 


ien, the putnidar. -The best evidence, of 
course, of that was the document oreating 
the putni; and not only the defendants 
but ‘the plaintiffs also were anxious 
the document creating the putni should be 
produced. The plaintiffs first applied that 
the Court should request the Maharaja 


‘of Burdwan to produce’ the document. 
“No particulars, “however, “were given; 
neither „the: thana in which the lands 


were situated nor the names of the parties 
to the document; and, in that view, the 
Maharaja’s officers reported to the Court 
that without further and better particulars 
they were unable to trace the, dosument 
the Maharaja. 
Then the defendants applied to the Court. 
but the 
Maharaja’s officers reported that the time 
within which the Court required the docu- 
ment to be produced was insuffisient to 
enable them to trace the document amongst 
the Maharaja’s papars. “That was not an 
unreasonable view of -the Maharaja's 
officers.. I do not know .but I imagine 


‘’ that a landlord of the estate of the siz? 
` of the Maharaja of Burdwan’s estate, during 


the length of time which is said -to have 
elapsed since the grant of the document, 
would have a great number of documents; 


-- and to-search and to discover this kabuliy:t 


amongst all those- documents would be a 
The. Conrt 
said that the best evidence available to 
prove the right of the defendants to the 
lands ` would be the grant- of the putni 
lease to their lessor; bat as that evidence 
had not been produced it being available 
and could have: been produced the Court 
said that it could not accept the secondary 
evidense that was offered in support of 
I think the 


to a wrong conclusion. If it was essential 
that the defendants should produces the 
puin: lease, a further period ought to 
Maha- 


a 


they were | 


that ` 


‘set aside and the case is. 


raja’s servants and-agents to report whether 
this document conld be found amongst 
the Maharaja’s papers. If it could not, 
then it is quite clear that all reasonable 
\steps haying been taken. the- Jefendants 
were entitled to give secondary evidence of - 
the contents cf the document, I do not think 
in a oase like this, where the defendants 
as well as .the plaintiffs had done every- 
thing they could to prodaos the document 
and when the Maharaja’s servants and 
‘agents reported that the document could 
not be found, within the time: allowed, 
that the defendants should be held to have 
failed in their obligation to produce- before 
the Court the best evidence available to proye 
‘the allegation. In that view of the oase I 
think tke judgment and decree appealed 
against ought not to stand and that we 
ought to remit the oase to be’ re heard 
giving either party—as I understand both 
the parties wish to .get’ this document in 
evidence—liberty to have the original putn? 
kabuliyat produced; and in the event of 
their not being able to get it, ' to allow 
‘the parties to give secondary evidence. of 
the contents of the document as provided 
by the law. 

There is one ihik matter whish remains 
to be mentioned. I. would like to call the 
attention of the léarned Judge of the lower 
Appellate Court to the recent dasision of the 
Privy Counsil. in the case of Ranjit Singh 
Bahadir v. Kali Dasi Debi (1). When 
tke learned Judge comes to hear the oase, 
he will doubtless apply his mind to the 
principles that have been laid down by 
the Privy Council in that case. 

The present appeal is, therefore, allowed: 
The judgment and decree of the learned 
Judge -of the lower Appellate ~Court are 
remitted -to 
him to re-hear the appeal in accordance 
with the observations made above. Costs 
will abide the result of the re-hearing 
by the learned J udge of the lower Appellate 
Court. 

WALASLEY, J.—I ‘agree. 

, In No. 1764 08 1916. . s 

The judgment that has just been delivered 
in Segond Appeal No. 1762 will govern 


. (1) 40 Ind. Cas. 98'; 44 0. 841;2 P. L. W. 1; 24 
. C. W. N. 609; 32 M. L.J.585; 15 A. L. J. 399; 2560. 
L, J. 499; 19 Bom. D. R. 462; (1917) M. W. N. 459; 6 
L. W. 101; 22 M. L, T, 489; 44 L A. 117 (P. 03, 
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this case also.. This oase is also remitted 
to the lower Appellate .Court'on the same 
terms. | Coats will abide the result. 

a. Appeals allowed . : 
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OUDH JUDICIAL COMMISSIONER'S 
-© "COURT. s X 
Seconp CiviL Areau No. 26 or 1918. 
= November 20, 1918, ` 
Fresent:—Mr. Daniels, A. J. ©. . - 
Musammat PRAN FUNAAB Ilapi 
`» —APPELLANT 
versus 
‘SHANKAR BAKHSH SINGH—Pcaintive 
—Responpant. 


Dahyak or daswant, nature “of—Dahyak, whether, 
Jy. disposes of this plea. 


charge on pr operty—Cesh allowance in per petuity, 
whether dahyak. 

Dahyak or daswant is closely ‘analogous to nankar 
and is a charge on the property. 

A cash allowance in perpetuity awarded by an 
order of the Settlement Officer and amounting to a 
tenth of the Assessment Officer's assumed rental 
is of the nature technically known as dahyale or 
Daswant. 


Appeal against the decree of the District 
Judge, Fyzabad,dated the 1st November 1917, 


“ upholding that of the Munsif, Fyzabad, dated 


‘the 7th May 1917. 

Babu Basudeo Lal, for the Appellant, 

Mr. A. P, Sen and Babu Rudra Datta Sinha, 
for the Respondent. - 


JUDGMENT, — This is an appeal from a 
decree. awarding eleven years’ . arrears of 
dahyak. The appeal has been pressed on three 


; grounds: (1) that the right was abandoned 


in 187i, (2) that the suit is barred by limita- 


> tion, and (3) that the payment is not a 


“charge on-the ‘property and that only three 


years’. arrears should have been awarded. 
As regards the first. point the appellant’s 


“sontention is that the right was abandon- 


.ed by 


agreement in 1871. It was 
found at the hearing that the agreement 
relied on was noton the record, the defend- 
ant having undertaken to file it before the 


Mansif but having apparently failed to do. 


so. In any cage the alleged agreement was 
to abandon the cash payment in lieu of sertain 
land. Subsequently in 1887 the predecessors- 


in-title of. the plaintiff tried to eject the ` 


defendant from the land given to him under 
the former agreement. 
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ful in the Court of first instance. In appeal 


“a compromise was effected by which the 


defendant agreed to abandon the land in 
return for the plaintiff restoring the cash pay- 
ment to‘ which he was entitled under the 
original dearee. A copy of the judgment has 
been filed’ but not a copy of the decree so 


`~ 


that it cannot be said whether this portion | 


ofthe agreement was embodied in the decree, 
bot -in any case the plaintiff having in- 
duced the defendant thereby to abandon the 
lacd would certainly be estopped from 
denying his right to the dahyak. There are 
two subsequent judgments between the 
parties which show that the agreement of 
1887 was acted on, x 
The appellants case as to limitation was 
that limifation dated from the agreement of 
1871. My finding on the first issue sufficient. 


‘On the last issue the appellant contends, 
first that the payment in question should not Le 


- treated as dahyak because it is not so described 


in the desree and secondly that even if it is 
suchit is merely of the nature of rent. In the 
Settlement Officer’s order of 1869 the allow- 
ance -is described as acash allowance in per- 
petuity amounting to a tenth of the Assessment 
Officer’s assumed rental. The proceedings leave 
little doubt that though the word may not be 
used the- sllowance was of the nature 
technically known as dahyak or daswant and 


it is specifically so described in the Deputy ` 


Commissioner’s judgment of 1887 by which 
the Zemindar agreed to continue it. Dahyak 


: has been definitely held to be a charge on the 


property in an unreported case, Second Civil 
Appeal No. 535 of 1918.“ ‘Dahyak and nankar 
are, moreover, closely analogous, vide Syke’s 
Compendium of Taluqdari Law, page 192 and, 
Deputy Commissioner, Gonda v. Bhagwan (1), 


‘and a nankar allowance has more than once 


been held'to be such a charge, see for instance 
Deputy Commissioner, Fyazabad v, Jagjiwan 
Borsh Singh (2). I, therefore, see no reason 


-to differ ‘from the finding of the lower Appel- 


late Court on this point. 
The appeal fails and it is accordingly dis- 
missed with costs, i $ 


Appeal dismissed, 


_ (1) 2 Ind. Cas. 297; 12 O. 0, 124. 
(2) 83-Ind, Cas. 481; 19 O. O. 49, 


*Since reported as Ram Jiwan v. Jadunath, 33 Ind, 
Cas. 555— Ed. 
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. MOBESH CHANDRA SHAW tv, BEPIN BEHARI KRAN. 
~ CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE Dacree No, 2623 
or 1916. 
` July 29, 1918. 
Present :—Mr. Justice Newbould and 
Mr. Justice Panton. 
MOHESH CHANDRA SHAW AND OTHERS 
. -  —PLAINTIFES—APPELLANTS 
- versus S 
BIPIN BEHARI KHAN AND orHers—, 


> DEFENDANTS — RESPONDENTS. 
“Givil Procedurë Code (Act V of 1908), O. XLI, r. 27 
—-Appeal—-Additional evidence, admission of —Appel- 
late Court, power of—-Procedure-—Jurisdiction—Con- 


sent of parties, whether can confer jurisdiction, 


Order XLI, rule 27, Civil Procedure “Code, is the” 
only- provision under which additional cvidenco 
can be taken in a Court of Appeal, and whenever 
additional evidence is allowed to be produced by an 
Appellate Court, the Court must record the reasons 
for its admission. (p. 510, col. 2.) 

The omission of an Appellate Court to record 
any reason for the admission of additional evidouce | 
renders its order admitting additional ovidence 
without jorisdiction and the consent of tho parties 
does not validate such an order. [p. 510, col. 2; 
p. 511, col. 1.] 

Before admitting additional evidence, w Oourt of 
Appeal must strictly comply with the provisions of. 
Oria Et rule 27; Civil Procedure Code, [p. 511, 
ool, 1. - 


Appeal against tha decres of the Dis- 


~triot Judge, Bankura, dated the, 7th July 


1916, reversing that of the Munsif, lst 
Court, Bishenpur, dated the 23rd Decem- 
. ber 1914, s 


/ the appeal and dismissed the suit. 


ky 


FAOTS appear from the judgment. 

Dr. Dwarkanath Mitter and ~ cBabu 
Rishendranath Sarkar, for the Appellants,— . 
The suit was for the establishment of the 
right of easement of water passage and for 
injanction, A Pleader Commissioner was 
appointed to make local investigation and 
to prepare a map of the locality. The 
Commissioner submitted his report which 
supported the plaintiffs’ case.. The first 
Court gave a decree in tha plaintiffs’ favour. 
.Defendants Nos, 1 and 2 appsalei to the 
lower Appellate Court. During the psn-. 
dency of the appeal in the lower Appellate 
Court another Commissioner was appointed 
at the instance of defendants Nos. land 2 
to relay the Thak map and to sheck the 
previous map. The lower Appollate Court 
relying on the additional evidence allowed.— 
The 
plaintiffs have appealed to the High Court, 

The appointment of a new Commissioner 


| 


“ramanded fora further hearing. 


is bad, The appointment of a new Com- 
missioner cannot. be made in the Appellate 
Court under Order XLI, rule 27, sub-rule 
2, Civil Prosedure Code, inasmuch as no 
reason is recorded by-the Appellate Court 
for so doing. I rely on the decisions reported 
as Kesséujd Issur v. G.I. P. Railway (1), 
and Gajadhar Frosad v, Musummat Lohia (2). 


& 
“Babus: Dwarkanath Ohalravsriy and Bejoy 
Kumar Bhattacharya, for the Respondents. 
—Both parties wanted that a new Oommis-- 
sioner be appointed and the lower Appellate 
Court was right in taking this additional 
evidence into its consideration. -| — ' 


JUDGMENT.—The first point taken in 
this appeal is that certain additional evi- 
dence has keen -wrongly admitted by the 
lower Appellate Court. We have heard the 
learned Pleaders on both sides and we 
think this objection is maintainable and 
that in consequence the appeal must be 
It appears 
that after the appeal was partly heard the 
learned District Judge allowed the appel- 
lant to file certain documents and ordered 
a reley of certain boundaries by a Com- 
missioner. He states in his jadgment that, 
this was done on appéal at the request of 
the appellant in order to check the pre-- 
vious maps.” The only sestion of the Civil 
Prosedure Code which provides for taking 
further evidence in a Court of Appeal is’ 
Order XLI, rule 27, and that rule requires 
“wherever additional evidence is allowed 
to be produced by an Appellate Court, the 
Court shall record the reason for_its ad- 
mission,” Here no reason has been recorded. 
In the well-known Frivy Council case of. 
Kessowji Issur v. G. I. P. Railway Oo. (1) it- 
was held at page 390 that the Appellate Court 
had no jurisdiction to admit the additional 
evidence, that it was wrongly admitted 
and did not form part of the evidence in 
that appeal, andin the case of Gajadhar’ 
Prosad v. .Musammat Lohia (2) it was held” 


that the omission of the learned Judge to. 


record any reason for theadmission of the 
additional evidence was alone a sufficient 
ground for allowing the appéal. Itis contended 
on behalf of the respondent that both parties 

QY 81 B. 381; 9 Bom. L. R. 671; 110, W. N. 721; 
6 0. L. J.6;4A.L, J. 461; 17 M. L, 3.347; 2 M. In, 
T..436; 84 I. A. 116" (P. CO). - 

(2) 85 Ind. Oas, 698; 24 O. L. J, 457, 


` 


- 


|| 
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wanted this evidence to be taken. This 0. XXL r, 43—Pensions Act (XXIII oj- 1871), 8. 11— 


is not olsar from the order-sheet; bat even 


if it were, it would not validate an. order .. 


. made without jurisdiction. 

It is not contended that it is stated 
in ‘the jodgment, that the result of the 
exquiry that, was ordered was unfavourable 
‘to the appellant sbefore him and that the 
appeal was desided in his favour not on 
the basis but -:in.spite of this further evi- 
. dense. It appears, however, from one part 
of the learned District \Judge’s judgment 

: that. he put some reliance on the Commis- 
“sioner’s relay, that is, the further- report 
that was submitted. to him, in deciding 
in favour of the defendant. who was the 

- appellant before hi 
hold that the admisi 
not affect the desision. 

Whether the evidenda was admitted ander 
clause (a) or clause ib) of sub seobion (1 
of Order XLI, rala 27, sub-section (2) re- 
quiring reasons to bə recorded is ejually 
applicable. We mus‘, therefore, allow. this 
appeal, set aside the desree of the lower 
Appellate Cont and send tha case bask 
to that “Court for being ` re-heard. It wiil 
still baopen to the learned District Judge, 
if sufficient grounds are made out for the - 
taking of further evidence, to do so. Bat 
-bəforə doing so ho must strictly comply 
with the provisions of Order XLI, rule 27, 
Civil Prosedure Code. Costs of this appeal 
will abide the result. . 


sion of thi3 evidense did 


S Aoma allowed. 


OUDH JUDICIAL COMMIS SIONER’S 
COURT 
EXECUTION oF Deoree APPEAL No, 39. 
‘oF L918, 
Novembar 25, 1918. F 
Present: —Mr. Daniels, A J. O.- 
Syed MOHAMMAD TAGI Dekan; 
HOLDER—PLAINTIFE—APPELLANT 
= versus | 
Nawab SAKINA BEGAM AND OTHER — 
TODANENE DEBTORS——DEFENDANTS- RESPONDENTS, 
Civil Procedure Gode (Act V of 1908), ss. 


Hi 


S> we are unable to” 


25, 60, _ 


Wasika allowance—Arrears of wasika accruing due in 
lifetime of wasikadar, mature of—Attachment of 
wasika arrears, whether can be allowed. 

Arrears of wasika allowance which accrued due 
in the lifetime of the wasikadar and were after his 
death paid to the heirs are not liable to attachment 
for satisfying the debts of the deceased in | the Lands 
of such heirs, 


Appeal against the order of the District 


Judge, Lucknow, dated the 17th Jnly 1918, 


reversing thatof the Additional 
Lusknow, dated the 17th May 1918. 


~ Tho Hon’ble Paudit Gotaran Nath Misra, 


Maunsif, 


- for the Appellant, 


Mr, A. P. Sen, for the Respondents, 


JUDGMENT.—The question in this appedl 
is , whether, when arrears of a wasika 
‘allowanes which is protected from attachment 
by seation 60, Civil Prosedura Code and seo- 
tion 11 of the Pensions Act hava been paid 
to the heirs of the wastkadar after his 
death; they can be attached as assets of the 
dasaased in.the hands of his héirs. The re- 
spondents are the heirs of Raza Husain who 
was in ressipt of a political pension of the 
kind known as a wasika allowance, Raza 
Husain was indebted to a considerable 
amount to the appellant Syed Mohammad 
Taqi. Raza Husain died and the appellant 
obtained a decree against the respondents 
‘as his heirs, their liability being limited 
to the extent of the assets of Raza Husain 
which had some into their’ hands. Raza 
Husain had. omitted to draw his pension 
for some time before his death and there 
remained due to him from Governmént a 
sum of Rs, 4,4%3.This amount was distributed 
to his heirs the respondents. The appellant 
sought to attach this amount in execution of 
his decree, His application is couched in 
“there term::— 

“As the defendants have themselves 
“realised from the Wasika Office, Lucknow, 
the sum of Rs, 4,423 as pay for the lifetime 
of Mir Raza Husain, therefore being held 
liable as judgment.debtors under section 
25, Civil Procedure Code they be asked to 
pay the decretal amount to the extent due 
to the decree-holder, to whom it be mada 
payable. 

“In case the defendants fail to deposit the 
said amount, then under Order XXI, rule 43, 
Civil Procedure Code, the moveable property 
of the defendants be attached and sold and the 


< 
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‘decreed amount due to the decree- holder ba 
made payable.” ‘ 

The applisation was allowed by the Mansif 
but dismissed by the Distrist Jndge in 
appeal. The decree-holder appeals to this 
Ooart from the Distrist Judge’s decision. ~ 

The appellant contends, firstly, that the 
unpaid portion of a pension ceases to be 
protected the moment the pensioner is dead 
and secondly, that in any case the protection 
ceases as soon as the ‘amount has been paid 
to the pensioner or his heirs, The authorities 
are ‘against him on both points and support 
the view taken by the learned District Judge. 
The only case cited on the: other side, 
Ganpatlal Anupram v. Sampatram Ghelabhat 
(1) related to the ‘enforcement of a com- 
promise between the parties which it would 
have been clearly inequitable not to enforce. 
The earliest case is one in Referred Oase No. 33 
of 1870 (2). It was sought to attach arrears 
of pension due t^ adeoeased pensioner at the 
time of his death in execution of a decree 
obtained against the defendants as heirs 
and representatives of the .deceased,”- Tha 
Court held that the’atrears were protested 
and could not be attached.. They added a 
femark which afterwards gavə rise to 

` misconception and said that it was not 
necessary for them to hold that the fund 
was indelibly impressed with thecprivilege 
of exemption from attacliment so that after, 
its descent to one not- a pensioner it would 
‘in his hands be exempt from the payment 
of debts’ tó whish it would ‘otherwise be 
liable. Probably the Court meant no more 
by this remark than that if the pensioner’s 
heirs chose to save or invest the fand he could 
not claim 8 perpetual exemption from aftach. 
ment on the ground that he originally recaived 
“the amount as pension. If this is the meaning 
the remark is unexceptionable. The nextaase is 
Valia Thamburatti v. Anuani Kunhunni (3). 
In this case arrears of pension of a deceased 
’ pensioner: amounting to over Rs, 14,006 had 
lapsed to Audia Kovilagam and were held 


- in deposit by Collestor for payment of the 


latter when a creditor of the deceased 
sought. tn attach them. The District Judge 
- relying on the, observations quoted above 
. from the judgment of the oarlier case and 
on the argument (which has also been put 


fcrward in this case) that after the death “ 


(1) JO Bom H C. R. 400. 
(2) 5 M. H. Ò. R. 371. 
* (8) 26 M. 69. 
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of the pensioner there ig n> reason for 
making provision for maintaining his dignity 
‘and consequently no reason for sontinuing 
the prohibition against attachment, held that 
the amount could be attached. The High 
Court reversed the decision holding that the 
cHaracter of the fund remained unchanged 
so long as it continued unpaid in the 
hands of the Government, irrespsstive of 
whether the intended bsnefisiary was alive 
ordəad, Ib was not necessary for the learn- 
ed Judge to coonsider in that case whether 
it would have made any difference if the 
attashment had baen sought after payment 
of the amount as the question did not arise, 
Tho Gasstion did dirsatly arisa in a cage in 
this Court, Debi -Prasid v. Nawib Amir Ali 
Khan (4). .In that caso a creditor of an 
an pensioner sought to abbash 
. 10,400 which had been paid to the 
cea on acconnt of wastka allowanca 
after the dats of the insolvency. Unless 
this amount, which had basen already paid 
to the wastka-holder at the time of the - 
dispute, was entitled to the protection of 
ssction ‘60, Civil Prosedura Code, and sestion 
11 of the Pensions. Ast, ib vested in the 
Reoegiyer under section 16 of the Provincial 
Insolvanoy Ast for the benefit of thecreditors, 
The oreditcr’s -contentions were on the same 
lines as” those put forward in this appeal. It 
“was sought | to distinguish the Madras cases 
on the ground- that they only applied to 
ar:ears of pension still unpaid in the hands 
of Government. The learnkd Judicial Com- . 
missioner brashed aside this contention. He 
pointed oet that a Sia:ute ‘must: be so 
construed as to defeat all attempts to do 
or avoid in an indirect or circuitous manner 
that which it has prohibited ‘or enjoined. 
-To hold that what the law so carefully 
protests from being intercepted at the instance 
of oraditors ‘should bs le't atterly without 
protection the moiment ‘it reaches the hands 


_of a reoipient would be reducing the law to - 


an absurdity. He was prepared to hold that 
when the money had been allowed to blend 
-with the other proparty of the pensioner it 
could be attached but so long as it retained 
its separate character of a pension it wus. 
entitled to the protection extended to pen- 
sions by the Statute. The matter was put 


(4) 4 Ind. Cas, 145; 12 O. C. 323° 


` and immoveable property. 
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in a still more concrete form by Mr. Piggott, 
A. J Cia a concurring judgment. 
If”, he caid, “he converts the money 


into tangible property, whether moveable .. 


or immoveable, which his creditors can 
get hold of, there can be no doubt what- 
aver that they would be entitled to obtain 
attachment of the same- by prosess of 
Court ; and it seems quite clear to me that 
they would have equal rights in respect 
of the money itself if the debtor were tn 
deposit it ina Bank, or in some other 
place where the creditors aould get at it.” 

If thesum was invested by the pensioner 
himself, it would be Hable for the debts 
of the pensioner; if by the heir, for the 
debts of the heir. N 

Hore, however, it is in its separate 
character of arrears of pension paid to the 
respondents that the appellant, seeks to 
attach the amount in dispute. 
point to any separate fand or “property for 
the attachment of which he applies. He 
does not even know. whether the money is 


“still. in the possession of the respondents, 


as is evident from the terms of his applica. 
tion. All that he is able to say is that 
soma considerable time ago certain sume, 
being arrears of pension due to the 
deveased wastka-holder, were paid to the 


respondents and he demands that these 
‘mounts should be paid over to him or 
that an equivalent amount should be 


realised by attachment of their moveable 
- On the principles 
laid down in Debi Prasad vy. Nawas Amir 
Ali Khan (4), the decision of the lower 
Appellate Court is clearly correct, 
. With reference to the .argument that 
there is no Yeason why the protection 
extended to a pension as such should con- 
tinue after the pensioner's death, it may 
be observed ‘that the same reasons’ which 
have led Government to secure the pen- 
sioner’s subsistence or dignity during his 
lifetime would make them equally scrupulous 
that any unpaid arrears due up to the 
time of his death should be paid over in 
full to his widow and children after his 
death. i PANE 

Ths desision of the Court -below is sorrest 
and I dismiss the appeal with costs. 

Appeal dismissed: 
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CALOUTTA HIGH COURT. 
Appeal From APPELLATE Decree No, 848 
oF 1917. 

August 7, 1918. 

Present: —Mr. Justice Fietoher and Mr. 

Justice Walmsley. 
KAUSALYA SUNDARI~ 
Panties — APPELLANT 

tersus 
NABIN CHANDRA KAR AND ANOTHER 
— Derenpants—ResPonpants. 

“Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata—Finding by .Appellate Court on point 
not necessary for decision of suit, effect of. 

A finding by an Appellate Court in a suit on a 
point which is not necessary for the decision of the 
suit and on which no issue was raised in the primary 
Conrt, nor any ground of appeal taken in the Appel- 
late Court, cannot operate as res judicata in a subse- 
quent suit between the parties. [p. 614, col. 1.] 

Appeal against the decree of the Sab- 
ordinate Judge, 2nd Court, Chittagong, 
dated the 18th January 1917, affirming that 
of the Officiating Mansif, Additional Court, 
Patiya, dated the 28th September 1915, 

FACTS appear from the judgment. 

Babu Charu Ohandra Sen, for Babu 
Khitish Ohandra Sen, for the Appellant.— 
Defendacts are legally estopped from saying 
thaf Jonab Ali was not the actual owner 
and the dosument by which Jonab Ali 
acquired the interest is a benami dosu- 
ment, inasmuch as the matter was 
litigated “before this snit between the 
present- defendants and the heirs of 
Jonab Ali where it was found that Jonab Ali 
was the real owner and the document 
was a good and valid document. The 
question is a res judicata and cannot be 
raised again by the defendants. The true 
nature of the document was then in - question 
and was adjudicated upon by the lower. Appel- 
late Court. Though no issue was framed as 


Srimati 


` to the nature of the document stillit was 


substantially raised and decided. The matter 
cannot be re agitated now. 

Babu Ohandra Sekhur Sen, for the Re- 
spondents.—_No issue was framed in the 
previous suit in primary Couré and this was 
not necessary for determination of the pre- 
vious suit and so it is not re: judicata. 


‘See Thakur Magund2o v, Thakur Mahadeo singh 


(1; and Nando Lall Bhuttacharjee v. Bidhoo 


Mookhy Debee (2). 


` (1) 1810. 647; 9 Ind. Dec, (N. s.) 432. 
(2) 13,0. 17; 6 Ind, Dec, (N. 8.) 508, 


7514, 
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JUDGMENT.—This appeal is preferred 
by the plaintiff against the judgment of 
the learned Subordinate Judge of Chittagong, 


dated the 18th January. 1917, affirming. 


the desision of the Officiating Additional 
Munsif of Patiya. The plaintiff sued in 
sjectment. She claimed as the purchaser 
in execution of a money-decres and the 
interest she alleged she bought was the 
interest of the heirs of one Jonab Ali. 
Therefore, the plaintif got by her 
purchase in execution only such right, title 
and interest as Jonab Ali or his heirs 
had in the property. It is found, and 
that finding is binding on us, that Jonab 
Ali was not in fact the owner of the land 
and that the document under whioh it is 
said that he took an’ interest was in fact 
a benami dooument. Therefore the plaintiff, 
if the fasts are not open to the defend. 
ants in this, case, has clearly got no 
title. It is said, however, that this matter 
was litigated before between the present 
defendants and the heirs of Jonab Ali 
and that, therefore, a case of res judicata 
has arisen and the present defendants are 
precluded by the former judgment from 
setting op the case that the document 
purporting to vest the property in Jonab 
Ali was, in fact, a benamz transaction, 
As the learned Judges in the lower Courts 
have pointed out quite clearly, that was 
mot a point necessary for the decision of 
the former snit. The former suit was 
brought by the present defendants to 
recover the land in Dag No. 1151 and 
the finding of the Court was that the 
land sued for was not a portion of Dag 
No. 1151. It is quite true that in the 
Appellate Ccurt the learned Judge remarked 
that the ‘document purporting to transfer 
the property to Jonab Ali 
benamt one. Bat no issue was raised on 
that question in the primary Court and 
no ground of appeal was taken by the 
appellant in the lower Appellate Court. 
In that view of the case, it is quite 
clear that the present defendants are not 
. precluded from setting up what was the 
true natute of the dosument purporting 
to ‘transfer this property to Jonab Ali, 
The learned Judge of the lower Appellate 


Court has also made a finding in the ~ 


present case that the. plaintiff and her 
predecessors-in-title haye been out of 


` 
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possession for more than twelve years and . 
that the possession of the defendants has 
been adverse. In that view of the oase, 
it is quite clear that the present appeal 
cannot succeed. There is no reason “to 
dissent from the conslusion arrive] at by 
the learned Judge of the lower Appellate 
Court. The present appeal, therefore, fails 
and must be dismissed with costs. | 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Secoyp Civic Appeat No. 23 or 1912. 
November 20 1918. 
Present:—Mr. Daniels, A J.O. 
BODHI RAM AND ANOTAER—DEFENDANTS 
— APPELLANTS 

VETSUS f 
Musammat MBN D A— PLAINTIFF — 


Ge ‘ RESPONDENT, 


Wajib-ul-arz, entry in, value of—Oustom, proof of 
—Wajib-ul.arz rejected on erroneous view of law— 
Appeal, second, whether lies, 
“ There is no olass of evidence which varies 
more F value than that of wajib-ul-arzes. [p. 515, | 
col. Li 

Itis too broad a proposition to lay down that a 
wajib-ul-arz unsupported by other evidence cannob 
be sufficient to establish a family custom, There 
is nothing illegal in a Court decreeing a custom on 
the evidence of the wajib-ul-arz alone if it finds 
the particular wajib-ul-arz before it sufficient to 
establish the custom. On the other hand there 
is no we of law. which compels it to do so.’ [p. 515, 
col. 1 

Where the lower Appellate Court has rejected a 


<. wajib-ul-arz under an erroneous view of the law, it 


is open to the High Oourt to interfere in second, 
appeal. [p. 515, col. 1.] 


Appeal against the decree of the Subordi. 
nate Judge, Partabgarh, dated the 20th 
November 1917, confirming that of the 
Munsif, Partabgarh, dated the 2nd July 1917, 

Mr. P. Koul, for the Appellants. 

Mr. S. N. Roy, for the Respondent, 

JUDGMENT.—This second appeal arises 
out of-a suit by the plaintif- respondent 
Musammat Menda as heir of her father 
Ram Anand for possession of the shdre 
of the latter; which is now in possession of - 
his nephews, the defendants Bodhi Ram 
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and Mahabir. The defendants resisted 

the suit on the ground that they were 

joint with their unsle, but this has been 

found against them and -is not now in 

dispute. The two pleas which are pressed 

in this appeal are (1) that there is-in this 

family acustom excluding daughters from ` 
inheritance and (2) that ‘the plaintiff is 

estopped from -bringing the suit. 

In support of the custom the defendants 
produced certain evidence which was re- 
jected as worthless by the lower Courts 
and produced also a copy of the waizb-ul-arz 
in which the custom relied on is stated and 
which, itis claimed, was wrongly rejected by the 
lower Appellate Court. Tha lower Appellate 
Court has no doubt fallen into an error in law 
in stating that a wajib ul-arz unsupported by 
other. evidence could not -be suffisient to 
establish a family custom, The dictum to 
this effect in a case reported as Bandi Bibi v. 
Musharrof (1) is in my opinion too broadly , 
stated and is inconsistent’ with other rulings 
of -this Court and in particular with the 
oase of Tilak Ram v. Sita Ram (2) desided_ 
by the Judicial Commissioner and reported 
in 2 Oudh Law Journal page 388, There 
is nothing illegal in a Court decreeing a 
ciistom on the evidence of the wajib ul-are 
alone if it finds the particular wajib-ul arz 
before it sufficient to establish the custom, 
On the other hand there is certainly no 
rulo of Jaw which compels it to do so. 
As was pointed out by their Lordships of 
the Privy Counsil in Thakur Anant Singh v. 
Thakur Durga Singh (8), there is no olass 
of evidence which varies more in valué than 
that of wajzib-ul-arzes. 
` Where the Court below has rejected a 
wajib-ul arz under an erroneous view of the 
law it is no doubt open to this Court to 
interfere in second ‘appeal. The question is- 
whether in this particular oase it should do 
so. The Court of first instance considered 
the evidential value of the wajrb-ul-arz to- 
gether with the other evidence prodcced 
by the plaintiff and held on a review of 
the whole evidence that the custom set up 
was not proved, and there are indications 
in the judgment of the lower Appellate 

(1) 42 Ind.. Cas. 199; 4 O. L. J. 509. 

(2) 30 Ind. Cas. 503; 2 0 L. J. 388, , - 

(3) 6 Iud, Jas. 787: 13 O. C, 168; 12 Bom. L 
604, 8 M.L. T. 79; (1910 M. W. N. 324 14 6. W. 
770;7 A. L. J. 704; 12 C. L, J. 36; 32 A, 363; 37 L 
91; 20M. L, J. 604 (P. G.) 
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Court that even if the learned Subordinate 
Judge had considered himself at liberty to 
decreas the suit on the evidence of the 
wajib ul-arz alone he would not -have been 
prepared todo so. He begins his discussion 
of the isene by stating that he agrees with 
the Munsif that the evidence is extremely 
meagre and proceeds to lay stress on the 
fast that, though oral evidence was adduced 
by the defendants, not a single instanoe of 
exclusion is forthcoming. On the whole, 
therefcre, I do not consider that this is a 
case in which I should set aside the finding 
of the lower Appellate Court and come to 
a decision of my own on a question of fact 
on account of the error of law which is 
gontained in the lower Court’s judgment, 


On the issue of estoppel I agree with 
the lower Court that this plea is clearly 
untenable. The estoppel relied on is based 
on the fact that the plaintiff applied for 
mutation as guardian of her minor son and 
afterwards compromised with the defendants 
aud withdrew ber application. The terms 
of the compromise are nob on the record 
and, putting aside the fact that the plaintiff 
was not acting on ber own behalf in the 
transaction, there is nothing to show that 
the defendants were induced to alter their 
position for the worse in any way. 

For,the reasons given above the appeal . 
fails and it is accordingly dismissed with 
costs. 

Appeal dismissed, 


- CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No, 457, 
oF 19.5, 

August 2, 1918. 

Present :—Mr, Justice Tennon and 
Mr. Justice Ouming. 

_ RAMCHARAN BAIRAGI ano anoragn 
=P LSI NTIFFS -- APPELLANTS 
versus 
UDAL BAIRAGI AND oragas—Darexpants 
— RESPONDENTS, 

Bengal Tenancy Act (VIII B.C. of 1885), ss, 18, 
85 (2), applicability of—Swb-lease by raiyat at fired 
rate—Occupancy raiyat granting kabuliyat creating 


- permanent lease —-Tenancy, proof of. 


The provisions of section 85 of the Bengal Tenancy 
Act do not apply toa sub-leage creating a perma. 
nent tenancy g-anted by a raiyat holding at fixed 
rates. The provisions of section 18 of the Act are 
applicable fo such a case, [p. 516, eo). 2.] 
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Hari Mohon Pal v. Atul Krishna Bose, 32 Ind. 
Cas. 503, 39 0. W. N. 1127, relied on, 

In the case ofa sub-lease granted by an ordinary 
occupancy raiyat if ‘the kabuliyat creating the 
tenancy be not admissible in evidence (being in 
contravention of section 85, clause (2) of the 
Bengal Tenancy Act) the tenancy may be established 
by proof of possession, of payment of rent or 
otherwise. [p. 516, col, 2.) 

Manik Borai v. "Bani Charan Mandal, 10 Ind. Cas. 
469: 13 C.L.J.649 and Telam Pramanik v. Abu, Shaikh, 
18 Ind. Cas. 791; 17 C. W. N. 468, relied on. 

Appeal against the decree of the Dis. 
trict Judge, Kbulna, dated the 16th 
Desember i914, reversing that of the Munsif, 
2nd Court at that place, dated the lith 
June 1914 

“De. Jadunath Kanjilal, for the Appel- 
lants. . : 

Babu Biraj Mohan Mozumdar, for the Re- 


spondents, 


` JUDGMENT.—The appellants before us 
were the plaintiffs in a suit brought for 


possession of a certain parcel of land on - 


establishment of title. Their case was that 
one. Lal Chand Mandal was a raiyat in 
respect of a holding of some 21 béghas held 
at a fixed rate of rent, Lal Chand, it is 
said, was succeeded by three persons eash 
having rd share in the holding. One of 


these three persons and the transferee or. 


sub-lessee of the other two-.sublet, it is 
said,- 74 bighas to defendants Nos. 10 and 
11 one Rai Charan and Sonatan, who exe- 
outed in favour of the landlords what has 
been found to be a kabulsyat purporting 
to create a permanent tenancy. Against 
them it is said a decree for rent was ob- 
tained by their landlords, and in execution 
of that -rent decree the plaintiffs Nos 1 
and 2 became the purchasers of the under- 
tenancy. The sale was in 1909 and the 
plaintiffs after their purchase, we are in- 
formed, obtained symbolical possession 
through the Court. -Then followed proseed- 
ings under section 145, Criminal Procedure 
Code, with the result that the land in 
question was attached under the provisions 
of section 146, Criminal Prosedure Code. 
Hence this suit by the plaintiffs. 
suit was decreed in the Court of first in- 
stance, but the decision of, that Court was 
. reyersed by the Court of first appeal. The 
learned District Judge was of opinion that 
even if the landlords in execution of whose 
decree the plaintiffs had purchased were 
ratyats holding ‘at fixed rates, even go by 
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reason of the provisions of-section £5 (2), - 
the kabultyat- was not admissible in evi- 
dence. He was further of opinion that 
oral evidense in proof of the tenancy set 
up by the plaintiffs was inadmissible. On 
these points we must hold that he has 
fallen into error. | 


It is mot quite clear whether it was 
or was not disputed in the Courts below 
that Lal Chard was in facta ratyat hold- 
ing at fixed rates. .If that was disputed 
the question must be investigated, and if 
it be found on investigation that he and 
bis sucsessors are in fact ratyats holding 
at fixed rates, it will then have to be held, 
on the authority of the case reported as 
Hari Mohon Pal vy, Atul Krishna Bose (1), 
that the provisions of section . £5 do not 
apply in this case. If they are holders 
at fixed rates the provisions of, section 18 
will become applicable and the kabuliyat 
in question must be admitted in evidence. 
Should it be found that these ratyats are 
not ratyats holding at fixed rates but are 
ordinary occupancy ratyats, even then on 
the authority of ‘a number of cages decided 
in this Court, of which the cases reported 
as Manik Barai v. Bani Oharan Mandal (2); 
Telam Pramanik v. Abu Skatkh (8) 
(Second Appeal No. 2246 of 1912), Gonesh 
Mondol v. Thanda Namasundrant (4) and 
(Second Appeal No. 2237 of 1911) Sumitra 
Bewa v. Gcpal Ohandra Biswas, of which 
a report .is to be found at page 351 of 
Mr. S. 0. Sen’s work on the Bengal Ten- 
ancy Act, 3rd Edition, may be taken | as 
instances, the xabuliyat failing, the tenancy 
may bé ‘proved aliunde, for instance by 
proof of possession, by. proof.of payment 
of rent or otherwise. In this particular 
case amongst other things it will be neces- 
sary to consider more particularly the effect 
of the purchase made by the plaintiffs on 
the 17th August 1909, in execution of 
what is said to bea rent decree obtained 
by the then landlord of the raiyati. 

For these reasons we decree this appeal, 
set aside the decision of the District Judge 
and remand the oase to him in order that 
it may be investigated and determined on 


(1) 82 Ind Cas 603;19 CO. W. N. 1127. 
(2) 10 Ind. Cas. 469; 13 0. L. J. 649. 
(3) 18 Ind. Cas..791; 17 C, W. N. 468. 
(4) 38 Ind. Cas, 459; 24 O, L. J. 589, 
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the merits and disposed of in sooordanos 
with law. 
Costs of this hearing will be costs in the 
oase. . hi x 
Appeal allowed. 


BOMBAY HIGH COURT. 

Suconp Crvin APeeaG No. 106 or 1916, 
_ July 17,1918. , 

Sir Basil Soott, Kr., Chief Justice, 
and Mr. Justice Shah. 7 
MALLAPPA PARAPPA HOSPETI— 

DEFENDANT—ÅPPELLANT 
i versus ; 
GANGAVA GANGAPPA HOSPETI— 
PuLAINTIFE — RESPONDENT, 
Hindu Law—Adoption-—Adoption of cousin of adop- 
tive father's father—Law—Sentiment, 
Under Hindu Law the adoption to A (by his widow) 
of his father’s cousin (father s brother’s son) is not 


invalid. Such anadoption is opposed to the Hindu 
sentiment but is not prohibited, by Hindu Law, 


Lp. 519, col. 2. ] 

Second appeal from the decision of th& 
First Olass Subordinate Judge, Belgaum, 
in Appeal INo, 229 of 1914, oon- 
firming the deeree passed by the Second 
Class Subordinate Judge at Athni, in Civil 
Suit No. 421 of 1913. ~- 

_ Mr. Jayakar (with him Mr, A. G. Desai), 
` for the Appellant. 

Mr. Ooyaji (with him Mr. P. B. ound 
for the Respondent. 


JUDGMENT, 

Saan, J.—The plaintiff inthis case sued to 
recover possession of certain land as the next 
reversioner of the deceased Bhimappa. 

The defence was that Bhimappa’s widow 
had adopted Gangappa,and that Gangappa 
had alienated the ` property to the > other 
defendants, 

The plaintiffs claim must fail if the aden 
tion is valid. Both the lower . Courts have 
' held the fact of the adoption proved, but they 
have found it to be invalid according to 
Hindu Law. 

Gangappa, the person adopted, was before 
adoption the first cousin (father’s brother’s” 
son) of Bhimappa’s father. The lower Courts 
have held the adoption to be invalid on the 
ground that Gangappa was in the position 
of an uncle to the deceased Bhimappa 


T resent: — 
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and that his adoption is opposed to the 
theory upon which the law of adoption is 
based. The lower Appellate Court has 
relied upon a passage in Steele’s Law and 
Cristom of Hindu Castes at page 44 and 
sertain observations in Mandlik’s Hindu 
Law at page 474, è 

In the appeal before us it has bean 
contended. that though the adoption may. be 
opposed to the sentiment of the Hindu 
sommunity and to the theory of adoption, 
in the ‘absence of any prohibition based upon 
any Smriti, such an adoption ought not to 
be treated as invalid. Mr. Coyaji for the 
respondent has relied not only upon the 
passages referred to in the judgment of the 
lower Appellate Court, but also upon the 
remarks in West abd Buhler’s Hindu Law 
at page 103%, the opinions of Nanda Pandita 
in Dattaka Mimansa, section V, clause 17, and 
section IT, clauses 29, 31, the observations of 
Golap Chandra Sarkar Sastri relating to 
incongruity of relationship in Tagore Lec- 


‘tures on the Hindu Law of Adoption in 


Chapter VIII (2nd Edition), and the 
necessity of the adopted son bearing the 
resemblance of- a son according to tha ex- 
pression putrachchhayavaham(...,)in Saunaka’s 
text referred to in the Vyavahara Mayukha 
and the Dattaka Mimansa, 

The parties are Lingayats; but I donot 
think that that circumstance makes any 
difference on fhe present question. The 
ground of invalidity, such as it is, is general 
and applicable to all those who are governed 
by Hindu Law. It is not confined to the 
three regenerate classes. There is no spesial 
custom alleged in the present mase, and the 
validity of the adoption must ba determined 
with reference to the ordinary Hindu Law. 

The question that wa have to sonsider 
is whether the adoption to A (by his widow) 
of his father’s cousin (father’s brother's 
son) is invalid. We are not concerned with 
the adoption of any nearer senior agnatis 
relation, and I do not wish to be understool 
as expressing any opinion as to the. validity 
of such an adoption. That must be son- 
sidered if and when such an adoption takes 
place, and the question as to the validity 
thereof is raised. 

There is apparently no reported casa on 
the point whioh we hava to deside and 
non3-has basa cited to us in the course 
ef the argument, 
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There is nothing in the Mitakshara or 
the Vyavahara Mayukha expressly bearing on 
this point. I mean there is no express 
prohibition to adopt the father’s first or distant 
ssousin, As to the opinion expressed by Nanda 
Pandita in the Dattaka Mimansa, section 
V, clause 17, relating to tke paternal uncle { 
am by no means clear that the word used 

-~ there for 

means anything more than father’s brother 
(pitribhrata’; but asguming that it includes 
an elderly relation in the position of the 
first cousin ofthe father, itis clear that the 
opinions expressed by Nanda Pandita in 
clauses 16 to 20 bave been held in a series of 
decisions of this Court endir g with Gajanan 
y. Kashinath (1) to be -recommendatory and 
not mandatory except as to the three specific 
cases of daughter's son, sister’s, son and 
mother’s sister’s son as regards the three 
regenerate classes. The opinions are based 
on tke’ ground of vtruddha sambandha or 
the rules relating to niyoga, Having regard 
to the current of decisions of this Court, 
Mr. Ooyaji has not pressed this part of 
the argument, 

As regards clause 30 in section II of the 
same book, it is clear that it can apply only 
to the father’s brothers and not to the 
father’s cousins. The text of Manu, upon 
which the opinions expressed in clauses 30 to 
33 are based, makes it clear that Nanda 
Pandita in clause i0 referred to the incapacity 
of an uncle (father’s brother) and not of a 


parson treited as being in the position of ` 


an unole tobe the object of adoption. He 
could not even mean father’s half brother 
according to his interpretation of the 
word ekajata (...) used in Manu's verse (IX, 
1€2). Thus Nanda Pandita’s ' opinion 
expressed in that clause cannot help the 
respondent. Further with reference to one 
of Nanda Pandita’s opinions based on his 
reading of the text of Manu, tiz., that 
relating to the wife’s brother’s son in clause 
33 it bas been held that it is merely 
recommendatory and not obligatory: see Baz 
Nani v. Ohunilal (2) and Puttu Lal v. Parbati 
* Kunwar (3). 


w 28 Ind, Oas, 978; 39 B. 410; 17 Bom. L, R 
872 


(2 22 B. 973; 11 Ind. Deo. (x. s.) 1231, 

t3) 29 Ind. Cas. 617; 42 I. A. 155; 17 Bom. L. R. 
549; 37 A. 359; 19 C. W. N. 841;13 A. L. J. 721; 22 
C. L, J. 180; 29 M. L. J 63; 18 ML. T, 61; 2L. W. 
881; (1915) M. W, N. 614 (P, 0) 


paternal uncle, viz., piirivya (...). 


4 

Mr, Coyaji has, however, contended that 
in the expression .putrachchhayavaham the 
prohibition to adopt the father's first or any 
distant cousin who-weuld be in the position 
of an elderly relation to the adoptive father 
is necessarily involved quite independently 
of the considerations based on wiruddha 
sambandha or niyoga. It is a significant fact, 
however, that no auch prohibitior is inferred 
in terms by the author of the Vyavahara 
Mayukha or even by Nanda Pandita any- 
where apart from his inferences in paragraphs 
16 to 20, seotion V of the Dattaka Mimansa. 
Having regard to the tendency of the decisions 
in this Presidensy, it is not safe in my opinion 
to infer any such prohibition,as 9 role of law. 
Even in the case of the adoption of an only 
sop, upon which opinionsare clearly expressed 
by the authors of the Mitakshara, Vyavahara 
Mayukha and Dattaka Mimansa, these opinions ' 
are held to be merely recommendatory and 
not mandatory: see Sri Balusu Gurulinga- 
swami v. Sri Balusu Ramalakshmamma (4) 
and Vyas Chimanlal v. Vyas Ramchandra (5), 

There is no Smriti text laying down 
Ceuch a prohibition expressly, and I am 
unwilling to infer sush a prohibition from 
the expression putrachchhayavaham, firstly, 
because in the specific cases of, daughter's 
son, sister’s son and mother’s sister’ 5 son, 88 
regards the three regenerate classes the 
prohibition is adsepted as it is referable to 
the Smriti writers, Saunaka and Sakala, 
and not merely: because if can be inferred 
from the expression according to the opinion 
of commentators; and secondly, because the 
prohibition, if generally inferred, weuld apply- 
so extensively and would be so important 
that -Nilkantha and Nanda Pandita would 
have referred to it. From their omission 
to refer to this prohibition as inferable from 
the expression, I think that the expression 
snggests rather a rule cf propriety at least 
as regards the first cousins and more 
distant senior relations than a positive pro- 
hibition. The adoption of such senior relations . 
would be opposed to the sentiment of tke 
Hindu community, and it may not be easy 
to disassociate the mandate from the recom. 
mendation. Bat on the whole I do not 

(4) 26 1. A, 113; 22 M, 398; 21 A. 460; 1 Bom. L. 
R. 226; 3C. W. N. 427; 9M, L. J. 67:7 Sar. P. C.J. 
330; 8 Ind. Dec. (N. s.) Mad. 286, 9 Ind. Deo. (n, s) 
All, 1001. 

(5) 24 B. 367; 2 Bom. L. R. 168; 12 Ind. Dec. (x s.) 
778 (F. B) 
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think that there is any legal prohibition 
to adopt the father’s cousin. 

1 attach some ifportafice to the consider- 
ation that the prohibition, if it is extended to a 
senior relation more distant than the father’s 
brother, could not be properly restricted to 
the father’s cousin, but would apply to'any 
distant cousin of the father of the adoptive 
father. Mr. Coyaji ‘sontended—in fact he 


had to contend—that not only a first cousin” 


but any distant cousin’ of the adoptive 
father’s father or any elderly agnatic relation 
of the adoptive father would be ‘ineligible 
for adoption as a matter of law. He conceded 
that the relations in the same degree as 
the adoptive father from the common ancestor 
would not be within therule of ineligibility 
though Mr. Mandlik would consider them 
ineligible for adoption as not being junior 
in rank to the adoptive father. The adoption 
of a cousin has been held not to be invalid 
by the Madras High Court: see Virayya 
v. Hunumanta (6). I think that if -the 
prohibition really exists and is so extensive, 
it -would be.supported by far clearer texts 
than wé have, and that it would be in 
-consonance with the general trend of the 
desisions on this branch of the law of 
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than a rule of law prohibiting all such 
adoptions, West and Buhler refer in a foot- 
note at page 1038 of their book to a passage 
in Steeles Law and Custom of Hindu 
Castes at page 184, which shows that it is 
resomimendatory and not obligatory. As to 
Sarkar’s observations based on the incongruity 
of relationship they stand on no better 
footing. than Mr, Mandlik’s oriticism with 
reference to this point. 4 

Assuming, without desiding, that the 
incongruity of relationship, apart from any 
consideration of viruddha sambandha or of 
the rules relating to ntyoga, may afford a 
basis for invalidating an adoption, 1 do not 
think that it could be properly extended 
to the first cousin of the father of adoptive 
father or to the more distant elderly rela- 
tions. 

I think that there is sonsiderable force 
in the argument which has found favour with 
the lower Courts that the adoption of a cousin 
of the adoptive father’s father is opposed 
to the theory of adoption; but on tbe best 
consideration that I can give to the point, 
I have come to the conclusion, not without 
reluctance, that though such an adoption is 
opposed to the Hindu sentiment, it is not 


adoption to hold that the expression putra-’ prohibited by law and sannot be treated as 


chchhayavaham implies a recommendation, 
end | not a mandate, not to adopt the father’s 
cousin and more distant senior relations, 


As regards the observations of Steele, 
Mandlik, Sarkar and West and Babler, I 
think they are valuable, so far as they are 
applicable, as indicating the sentiment but 
are insufficient for the purpose of establishing 
any rale of positive prohibition. In the 
passage in Steele’s book, the reference to 
the, paternal uncle may not be’ necessarily 
to the father’s consin; and apart from that 
it occurs in a passage containing rules of 
preference, which are clearly reaommendations 
and not positive roles of law. As to Mand. 
lik’s valuable criticism, it is noteworthy 
that the test of age has not been accepted 
in this Presidency asa definite rule of law: 
see Gopal Balakrishna v. Vishnu R ghunath 
(7), and the simple rule enunciated by him 
would apply to so many distant relations 
that ik rather suggests a counsel of propriety 


(6) 14 M. 459; 5 Ind. Dec. (N. s.) 321. 
i 23 B. 250 at pp. 256, 257; 12 Ind. Deo. (x. 2) 


invalid. 

The result, therefore, is that this appeal 
must be allowed and the plaintifi’s suit 
dismissed with costs throughout on her. 

Scorr, ©. J.—I concur, 

Appeal allowed, 


CALCUTTA HIGH COURT. 
APPKAL FROM APPELLATE Decres No, 326 
or 1917. 

November 25, 1918. 

Present :—Mr, Justice Beachcroft. 
JUADULLA AND OTHERA— PLAINTIFF? 

— APPELLANTS 
versus 
SHEIKH BAKSHI - DEFENDANT— 
RESPONDENT. 

Bengal Landlord and Tenant Procedure Act (VIF 
B C. of 1869), s. 192—Rent sust—Amount claime 
below Rs. 100— Appeal, second, whether lies—" District 
Judge,” whether includes Additional District Judge, 
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BYDER MESDI V. BADSHAH KHANAM, 

No second nppeal lies under section 102 of the 
Bengal Landlord and Tenant Procedure Act, 
VIII of 1869, in a suit for rent in which „the amount 
claimed does:not exceed Es. 160 and in which none 
of the questions mentioned in the section arises 
for decision. ` 

The expression “District Judge” in section 102 of 
the Bengal Landlord and Tenant Procedure Act 
includes an Additional District Judge. 


Appeal against the desree of the Addi- 
tional Distriot Judge, Sylhet, dated the 
14th September 1916, reversing the decree of 
the Munsif, Additional Court at Sunamgunj, 
dated the 9th June 1916. 

FACTS appear from the.judgment. 

Babu Hemendro Kumar Das, for the Re- 
spondent, raised a preliminary objection 
that as the suit was for rent and the value 
of the suit was below Rs. 100, the second 
appeal was not competent under section 102 
of Aot VIII of 1869. 

Dr. Jadunath Kanjilal, for fhe Appellants. 
—The suit was dismissed on the ground that 
as the wifé of the defendant was a co- 
sharer landlord and as she was not joined 
as a party, the suit was bad for defect of 
parties.. The appeal to the lower Appellate 
Court was heard by the Additional Dis- 
triot Judge and not by the District Judge. 
Additional District Judge is not District 
Judge as contemplated by the provisions of 
section 102, relied on by the learned Vakil 
for the respondent, and so the preliminary 
objection is not maintainable. Refers to 
Foorno Chunder Roy vy. Kristo Ohunder Singh 
(1). 

Babu Hemendro Kumar Das, for the Re- 
spondent — Additional District Judge is a 
District Judge within the meaning of seo- 
tion 102. Refers to Brojo Misser v. Ahladee 
Misrain (2). 

JODGMENT.—This is an appeal in a 
rent suit against a decision of the learned 
Additional Distriat Judge of Sylhet. The 
rent law applicable in that District is Act 
VIII of 1569. The snit was dismissed by 
the learned Judge on the ground that there 
was a defect of parties. 

A preliminary objection was taken to the 
hearing of this appeal on the ground that 
under section 102 of Act VIII of 1869 no 
appeal liee, as the amount claimed dces 
not exceed Rs. 100 and as rore cf the 


< 


(1) 28W.B. 171. R 
(2) 21 W. R. 320; 13 B. L. R. 376 F. B.). 
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other questions mentioned in that section 
was raised in the suit. At one time a 
view was taken that thes word “District™ 
Judge” in the section did not inelnde an 
Additional District Judge.” That ques- 
tion was set at rest by the -desision in 
the case of Brojo Misser v, Ahladee Misratn 
(2), in which it wae held that an “Addi- 
tional District Judge” does come within the 
meaning of the section. 

That being the state of facts, the prelimi- 
nary objection must prevail and the appeal 
is accordingly dismissed with costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. : 

Patvy CoosoiL Appaat No, 28 or 1918, 
November 29, 1918, 
Present:—Mr. Kanhaiya Lal, A. J. O., 

and Mr. Daniels, A. J.-C, ` 

Syed HYDER MEHDI—Devenpant 
No, Z— APPLICANT 

versus Ri 
Musammat BADSHAH KHANAM— 
PLAINTIEF AND ANOTHEB— Derenpayt No, 1— 
Opposite Party. 

Civil Procedure Code (Act V of 1908), s 109— 
Appeal to His Majesty in Council—Limitation, ques- 
tion of, decision on —Remand for trial on, merits, order 
of, whether final order. ` 

A plea of limitation was taken as one of the 
main defences to aguiton a bond. The trial Court 
accepted this plea aud dismissed the suit. The 
Court of the Judicial Commissioner sitting in 
appeal reversed the decision of the lower Court on 
this point and remanded the case. for trial on the 
merits: 

Held, (1) that the order of remand was a final 
order within the meaning of seotion 109 of the Code 
of Civil Procedure; [p 522, cal. 2.] 

(2) that having regard to the nature of the ques- 
tions involved in the appeal and the value of the 
‘subject-matter of the suit, leave to appeal to His 
Majesty in Privy Council should not be refused. 
[p. 622, col. 2.] 

Application for leave to appeal to His 
Majesty in Council against the order of the 
Bench of the Judicial Commissicner’s Court, 
dated the 23rd Joly 1918. 

Bibu Rudra Daitı Sinha, for the Appli- 
sant, 

Khwaja Mohammad Yusuf Ali, for the 
Opposite Party No, 1, _ 
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BYDER MBUDI Y, BADSHAH KHANAM. 
JUDGMENT. 


Kaxaarya Lar, A. J. ©.—In this case the 
Court is invited to grant leave to appeal 
to His Majesty in Counsil from an -order of 
this Court, reversing the decree passed by the 
Court below and remanding the suit to 
that Court for a decision on the merits. 
` The suit-was based on a bond and one of 
the main defences urged against the claim 
was that it was barred by limitation, because 
the suit: was not filed within the prescribed 
period from the date when the cause. of 
action aserued to the plaintiff. The Court 
- of first instance accepted that plea and dis- 
missed the claim, but this Court held on 
a construction of the document that the 
view taken by the Court below was incor- 
rect and finding that the suit was within 
time remanded the case under Order XLI, 
| rule 23, for disposal cn the merits. 


The question. for consideration before, us 
is whether an order of remand is a final 
order within the meaning of section 
109 cf the Oode of Civil Procedure. It is 
not a final order in thesense that it does 
not dispose of the suit; but it is a final 
order in the sense that it _disposes of the 
appeal and also a oardinal issue in the 
case which goes to the root of theclaim. 
The decision on that issue cannot be re- 
opened except by means of an appeal. 
Section 97 of the Code of Civil Procedure 
lays down that where any party aggrieved 
by a preliminary decree passed after the 
commencement of this Code does not appeal 
from such a decree, he shall be precluded 
from disputing its correctness; in any appeal 
which may be preferred from thé final 
decree. Section 105 similarly declares that 
notwithstanding anything contained in sub- 
section (L) of that section, where any party 
aggrieved by an order of remand made after 
the commencement of this Code, from 
which an agpeal lies, does not appeal there- 
from, 
disputing its correctness. These provisions 
were for the first time introduced in the 
present Code of Civil Prosedure in 1908, 
Prior to the enactment of the said Code, 
the validity of an order of remand could 
be challenged either by a direct appeal from 
that order or during the hearing of an 
appeal from the final decree, whish may 
bo passed after the remand. In Rahimbhoy 
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Habibbhoy v. O. A. Turner (1) their Lordships 
of the Privy Coungjl, dealing with section 
595 of the old Code of Civil Procedure, held 
that a deuree, directing the taking of accounts 
whioh, the defendant contended, ought not 
to bə taken at all desided in effect that 
if the result shonld be found against tha 
defendant, he was liable to pay the amount 
and that the decree, therefore, was final for 
the purposes of giving the opposite party a 
right. of appeal to His Majesty. In Saiyid 
Muzhar Hossein vy. Musammat Bodha Bibi (2) 
their Lordships of the Privy Counoil pointed 
out that an order, comprising the decision 
of the Appellate High Court upon a cardinal 


issue ina suit, that issue being one that 
went tothe foundation of the suit and one’ 


that could never, while that decision stood, 
be disputed again, was a final decree for the 
purposes of an appeal to the Privy Counoil 
notwithstanding that there may be subordi- 
nate inquiries yet to be made in disposing of 


the suit. In Ohandra Kunwar v. Ohaudhri 
Narpat Singh (3) an appeal from an 
order of remand was entertained by . 


His Majesty in Council. In Ananda Gopal 
Gossain v. Nafar Ohandra Pal Ohowdhry (4), 
where the question for consideration was 
whether a notice issued under section 167 
of the Bengal Tenansy Act had been 
properly served or not and an order was 
passed by the High Court, holding that 
the notice had been properly served and 
remanding the sase to be tried out on other 
issues, it was held that the order romand- 
ing the case was a final deoree and that 
aa appeal from tbe desree to the Privy 
maintainable. In Saratman? 
Deb: v. Bata Krishna Banerjee (5) it was 
similarly held that the term “ finalorder ” 
under section 109 of the Code of Civil Pro. 
cedure denoted that the order finally decided 
any matter directly in dispute in the case 
in respect of the rights of the parties, 
and that an order of remand may be a 
final order within the meaning of that 


(1) 15 B. 155; 18 I. A. 6; 15 Ind. Jur. 35; 5 Sar. P, 
O. J. 639; 8 Ind Dec. iN. 8) 104 (P. C.).° 

(2) 17 A. NG 5 M. L J. 20; 22 L A. 1,6 Sar, P. 
C. J. 580; ~ Ind. Deo. N s.) 897 (P. CO). 

(3) 29 A 184;9 Bom. L. R. 267;2 M. L. T, 10°; 
17 M. L. J. 103;5 C. L. J. 115; 11 6. W. N. 821; 4 
A. L. J. 102 (P. C.). 

(4) 850. 618; 120, W. N, 545; 8 0. L. J, 268, 

(5) 4 Ind. Cas. 459; 10 U. D. J. 336. 
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“gection, if it desided in effect finally the 
cardinal point in the snit or an issue 
which went to the foundation of the claim. 

Whether a particular order falls in that 
category must, of course, depend upon the 
pature of that order. The decisions in 
Raju Tasadduk Rasul v. Sheikh Farzand 
Husain (6) and Jamna Prasad v. Radha 

Kishen (7) are of little value, considering 
that the Oode of Civil Procedure, then in 
force, has since been amended so as to 
preclude a, party against whom an order 
of remand has been passed from question- 
ing its validity except by a direct appeal from 
that order. The circumstances in Raghubar 

Dayalv. Champa Kunwar ()and Krishna Ohan- 
dra Ghosh v. Ram Narain Singh (9) were differ- 
ent, because in those cases there had been no 

~ trial of the issue, to which the order-of remand 

related, on the merits, and the decision 
on appeal was sonfined to a consideration 

of the suit as framed, thus rendering a 

re-trial of the same issue after taking 

evidence necessary. In Nuri Mian v. 
Ganges Sugar Works Did, (10) no evidence 

Had similarly been taken, and the decision 
was confined to only one of the prelimi- 
nary grounds, on which the validity of 
the agreement was impeashed. If on tak- 

ing evidence, the agreement proved to be 

otherwise invalid, the determination of the 
point involved in the appeal by the Privy 

Council would have ceased to be of any 

“material consequence. 

On ‘behalf of the opposite party the 
decision in Ahmad Husain v. Gobind 
Krishna Narain (11) is relied on in support 
of the contention that notwithstanding 
sestions 97 and 105 of the Code of Civil 
Prosedure, an order of remand cannot be 
treated as a- final order within the mean- 
ing of section 109 of the Code. It is 
true that sections 97 and 105 do not 
regulate the right of appeal to His Ma- 
jesty in Council any more than section 
104, for as Lord Moulton points out in 
Krishna Prasad Singh v. Moti Ohand (12) 

(6) 1 wee ? 

a $3 Tnd! Gas. 756; 19 O. 0. 36. 

(9) 21 Ind. Cas. 480; 18 C. L. J. 124. - 

(10) 32 Ind. Cas. 360; 88 A. 160; 14 A. L. J. 50. 

(11)-9 Ind. Cas. 932; 33 A. 891; 8 A. L. J. 192. 

(12) 19 Ind. Cas; 296; 40 O. 685; 17 0. W. N. 637; 
(1913) MN. W. N. 487; 11 A. L. J. 617; 17 C. L. J. 573; 
15 Bom. L. R. 635; 14 M, L. T. 87; 25 M. L. J, 140; 
40 I. A, 140 (P, 0.) É 
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an order, which the Code deolares to be 
final, may yet be open to an appeal to 
His Majesty in Council, But there is no 
distinction in principle between an order 
which the Code declares to be not open 
toan appeal and an order which would 
become final under the Codea,.if no appeal 
is fled from it. ‘The learned Counsel for 
the defendant states that the plea of 
limitation was his main and substantial 
defence and -it. would obviously be 
preposterous to compel.a person as a first 
step to file an appeal to this Court from 
the decree which may eventually be passed 
in the case, if he does not wish to ques- 
tion the findings on the other points, in 
order that he might be able to challenge 
the validity of, the order of remand re- 
lating to a cardinal issue. Sa far as the 
present suit is concerned, the order of re- 
mand unquestionably decides finally the- 
question of limitation; and we are disposed 
to think that it is a final order as dia- 
tinguished from a decree, closing the suit, 
and that having regard to the nature of 
the questions involved in this appeal and 
the value of the subject matter of the suit 
and òf tle appeal, the leave to appeal: should 
no be refused. ` 

Dawizts, A, J. C.—I concur on the ground 
that in this case limitation is the only 
defence which goes to the root of the claim, 
There “were originally two such defences, 
limitation and a plea that the deed of 
assignment in favour of the plaintiff was 
not genuine. 
appellant by the Court below but he 
accepted the finding on the latter. 

Leave granted. 


has 
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PATNA HIGH COURT. 
First OrviL Appea No. 87 or 1916. 

à January 23, 1919. - ` 
Present:—Mr. Justice Roe and Mr. Justice 
Coutts. 

BABUA LAL PARDHAN—Dsranpant— 

APPSLLANT ‘ 
versus 
BADRI LAL PARDHAN AND axoTtser— , 
PLaInTIFFS— RESPONDENTS. 
Arbitration—Agreement to refer, indefiniteness of, 


r 


Both were found against the . 


AJ 
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effect of—Arbtitrators, all, not present at meetings— 
Arbitrator, whether entitled to dissent from award— 
Award not unanimous, validity of. . 

Where the terms of an agreement of reference to 
arbitratien are so vague as to make it impossible 
to ascertain what the dispute was which the 
parties referred to arbitration, the agreement of 
reference is bad for indefiniteness. [p. 525, col 2.] 

The presence of all ‘the arbitrators, where there 
are more than one, at all meetings and above all 
at the. last meeting when the final act of arbitra- 
tion is done is essential to the validity of the award. 
[p. 626, col. 1.] 

Until an award is communicated, there is no- 
thing to prevent an arbitrator changing his mind. 
He cannot be said to be junctus officio until the 
pronouncement is actually made, and even ‘if he 
has signed the award, this"does not preclude him 
from further considering the matter and, if he 
thinks fit, recording a note of dissent. [p. 527, col. 1 ] 

W.herd a-dispute is referred to several arbitrators 


and the deed of reference makes no provision for, 


the prevalence of the views of the majority in 
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the case of thé decision not being unanimons, a 
majority award cannot be maintained, [p 527, col. 2.] 

It is for the party contending in favour of the 
validity of an award to establish beyond doubt that 
an award which is on the face of ib not unainmous 
was in fact unanimous. [p. 527, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Darbhanga. 


Messrs. Hasan Imam and Murari Prasad, 
for the Appellant, 
~_ Messrs, Lachmi Narain Singh and Rajendra 
Prasad, for the Respondents, 


JUDGMENT. . 

Courts, J.—This appeal arises out of a 
suit for partition, In order to understand 
the case it will bə convenient to first 
state the genealogy of the family, which is ag 
follows :— 


DOMAN PANDAAN e 





Ram Lal Pardhan 
(By 2nd wife). 


r 
Bacha Pardhan 
(By 2nd wife), 





f 
Badri Lal oe 


f 
Bihari Lal Pardhan, 


From thia genealogy it will appear that 
Doman Pardhan had two sons, Basha 
Pardhan and Ram Lal Pardhan, by his 
second wife and two sons, Sham Lal 
Pardhan and Kunja Pardhan, by his fourth 
wife, and the plaintifi’s case is that Sham 
Lal Pardhan and Kunja Pardhan, together 
‘with their father, separated from Bacha 
Pardhan and Ram- Lal Pardhan, eash 
branch living.as w joint Hindu family. 
After Baoba Pardhan died his sons, 
Badri Pardhan and Babua Lal Pardhan, 
continued to live jointly with Ram Lal 
Pardhan and on the death of Ram Lal 
Pardhan, who left no issue, Badri and 
Babua continued to livein a joint family. 


Badri died some 14 years ago, leaving a 
son, Bihari Lal Pardhan, and after his 
death Babua and Bihari lived jointly, 


Babua being the karta of the family aad 
managing the whole affairs of the family. 
The parties soutinned, to live amicably 
together so long as Babua, defendant No. 


` 
~ 


kd 
Ry en 





Sham Lal Pardhan Kunja Pardhan 
(By fourth wife). (By fourth wife), 
)- 


\ 
Babua Lal Pardhan, 


7 
Sant Lal Pardhan. 


1, had no children, But Babua eventually 
married and about ten months before the 
institution of this suit a son was born to 
him (defendant No. 2). After the- birth 
of this son, ill-feeling arose between 
himself and the plaintiff and there were 
disputes abont shares in the family pro- 
perty. Eventually, to settle these disputes, 
an ekrarnama was exeguted by both the 
parties on the Ist of June 1913, by which 
5 persons were appointed to arbitrate and 
settle the differences. 

The arbitrators proceeded to take evidence 
and decide the matter and on the 7th 
September 1913 they signed an award, by 
which half of the whole joint property, 
including the property of Ram Lal, was 
equally divided between the plaintiff and 
the defendant. Disputes still .went on 
however, and the plaintif asked for a 
partition of his half share. This wag 
refused and a dispute arose, which culminat- 
ed in a gase under section 144 of the 
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Code of Criminal Procedure, in which 
the defendants were successful The plaint- 


iff then instituted this suit asking for the 
following principal] reliefs :— 

(1) That it may be determined by the 
Court that the plaintiff and the defendant 
are members of a joint family and the 
plaintiff has half share in the joint 
family properties and the defendant has share 
in the remaining half. 

As regards the joint family properties 
detailed in the schedules of the plaint so 
far as the plaintiff has got information 
about them and other properties which 
will be included hereafter as soon as any 
trace of them will be found, it may be 
determined that the plaintiffs bave half 
share, the remaining half belonging to the 
defendant, 

(1) (ka) It may be determined by the 
Court that under an award of the 
-arbitrators, dated the 7th Septem- 
ber 1913, referred’ to in paragraph 7 
of the plaint, -the plaintiff's share 
in the entire property of the 
joint family has been desided to 
be Sannas and the parties in 
the suit are bound by the said 
award, 

(1) (kha) An order may be passed by 
the Court that the defendant 
No. 1 should render an acsount 
of the receipts and expenses of 
the joint family to the plaintiff. 

(2) That it may be determined by the 
Court that your petitioner is entitled to 


` get the property of the joint family 
partitioned in respect of hisown half 
share. o 


(3) That as a result of the determin- 
ation of the points set forth above, firat 
a preliminary decree may be passed in 
favour of the plaintif for partitioning half 
the share of the joint family properties 
and subsequently by deputing a Commis- 
sioner the entire property may be properly 
divided into two shares and one of them 
may be given in possession.of the plaintiff. 

This shortly is the case for the plaintiff. 

The defendant on the other hand con- 
tends that the plaintiff has no title to 
the property in suit; that the family did 
not split up into two as alleged by the 
plaintiff, but there was a complete disrup- 
tion of the family. Doman divided his 
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property between his four sons, Ram Lal 
Basha, Kunja and Sham ‘Lal, and they 
femained separate. He further alleges that 
Ram Lal, just before his death, adopted him 
and that at that time he became separate 
from his brother Badri, the father of the 
present plaintiff. He consequently contends ` 
that the whole of the property in dispute 
belongs to him. So far as the ekrarnamu 
referring the dispute between himself and 
his brother to arbitration is cOncerned, 
he alleges that hs was forsed into agree- 
ing tothe referanss to the arbitrators and 
he further alleges that for various reasona, 
to which I shall have oacasion to refer 
later, the award of the arbitrators is illegal 
and invalid. 

The oase was heard by-tha Sabordinata 
Judge of Darbhanga who bas deoreed the 
suit, Against this decree the defendant has 
appealed. 

In appeal only two points have been argu- 
ed before us. These are Issues Nos. 7 and 9 
which are as follows :— 

Issue No. 7.— ‘Were the defendant No. 
l and the plaintiff's father, Badri Pardhan, 
separate from each other at the time of 
Badri Pardhan’s death and did Ram Lal 
Pardhan die in a state of separation from 
them ? 

Issue No- 9.— Are the agreement to 
submit to arbitration, dated the Ist June 
1913, and arbitration award, dated the 7th 
September 1913, legally valid and binding 
documents ? Did the plaintiff acquire any 
valid right or title under them P” 


1 shall deal, as the learned Sub- 

ordinate Judge has done, with the latter 
issue first, 
_ The first contertion of the defendant in 
regard to this issue is that he was coerced 
into executing the-ekrarnama referring the 
dispute to arbitration. 


His story is that the plaintifi’s mother, 
a pardanashin lady, being anno gyed by the 
birth of his son, went to his shop in the 
bazar and demanded a partition. A dispute 
arose and a large crowd of people collected, 
The defendant felt that his family was 
being disgraced by the appearance of a 
pirdanoshin lady of his family in publie 
aud when she also threatened to inflict a 
wound on herself and go to the Thana, he was 
frightened and agreed to the referenga of thg 
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. dispute to arbitration. . The learned Subor- 
dinate Judge. has disbelieved the major 
portion of this etory. Oa a careful oon- 
sideration of the evidence, I cannot but 
agree with his view and in fast the 
matter is not very material, because the 
stamp paper, on which the ekrarnama 
was engrossed, was purchased jointly by 
the defendant and. the plaintif some 
months after the date of the alleged coer- 
sion. So even assuming that the defend- 
ant was frightened by the plaintiff's mother `~ 
coming to his shop. and brawling, he had 


ample time to reconsider the matter before . 


he executed: the ekrarnama. The reference 
to arbitration was made by the ekrarnama 
and it cannot be said that at this time there 
was any coercion, 

Tt has been, however, strongly urged 
before us by Mr, Hassan Imam that the 
ekrarnama is bad on account of vague- 
ness." The ekrurnama, which is a” short 
document, after reciting who the parties are, 
runs as follows ; — 

“There is a dispute between Bihari, 
Pardhan, minor son of Badri Pardhan, 
deceased, represented by me the musammat, 
mother and guardian of Bikari Fardhan 
aforesaid, and Babua Lal Pardban in 
respect of shares in and title (to some 
property). We both parties, 
appoint the Hon’ble Baba Brij Kishore 
Prasad, Pleader, Babu Buddhu Lal, Babu 
Thanmal, Baba Jokhi Ram ard Babu 
Hardwar Mal as arbitrators and we both 
parties agree that whatever the arbitrators 
will decide’ in respect of the title after 
taking evidence we will abide by their 
decision and -accept it. None of the parties 
shall directly or indirectly’ object to their 
decision, If any of the parties make any 

_ objection as- against this deed, then in 
the face of. this deed it will be considered 
| null.and void. We, therefore, exesute this 
ekrarnama appointing the arbitrators so 
that it may be of use when required.” 
. The ekrarnama then merely recites that 
. there is a dispute between Bihari Pardhan 
and Babua Pardhan in respect of “shares 
in and title.” 
thing is obviously omitted in the document 
and it is impossible to say what this is. 
It is urged by Mr. Lachmi Narain Singh 
for the plaintiff-respondent that the e‘rar- 
wama must refer to the whole property, 


INDIAN OASES. 


therefore, _ 


After the word ‘title’ some- . 
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besause the farbitrators have dealt with 
the whole property. Even if this were so, 
the contention merely begs the question 
and the probability in the absence of any 
definite evidence is that the ekrarnama 
was only meant to refer to the shop, 
because if was in regard to the shop that 
the proceedings under section 144 of the 
. Code of Criminal Prosedure were instituted. 
And that the arbitrators were not sure 
of the scope cf the ekrarnama is clear 
also from the award itself. In the body 
of the award they mention definitely certain 
classes of property and at the end of 
each class there -ocaurs the word ‘ets,’ It 
is clear from this that tbe arbitrators did 
not know what the property in dispute 
was, and the learned Subordinate Judge 
himself found that the award does not 
cover the whole of the- property but only 
the properties specifically mentioned in the 


‘award and he has accepted the award only 


to this extent. This is obviously wrong, 
because the eirarnama does not mention 
these properties and it was not open to 
the arbitrators to decide for themselves 
what property they would arbitrate abont, 
It is impossible to say to what property 
the ekrarnama referred and as I have 
already said, it would appear from the 
wording of the ekrarnama itself that the 
parties were of very sure what in fact 
they were referring to arbitration, Pro- 
bability points to its being only the shop, 
but it is impossible to come to any 
definite conclusion and, in my opinion, the 
ekrarnama is bad for indefiniteness, 


I next come to the award itself, In 
regard to this Mr. Hasan Imam’s main 
contentions are that it goes beyond the 


scope of the ekrarnama, that the proceed- 
ings of the arbitrators were not condusted 
in accordance with the terms of the 
ekrarnama and finally that the award of 
the arbitrators is not unanimous and there 
being no provision in the ekrarnama fora 
majority award, the award is for this reason 
also bad. 

I- have already dealt with the first oon- 
tention and in my view the award is bad 
because it ia pot shown.to be within the 
scope of the ekrarnama, I next some to 


Ja consideration of the proceedings of the’ 


arbitrators. The first point urged is that 
by the ekrarnama it was provided that. 


V 


_ the proceedings of the 


— 


-evidence recorded but that 


„on the award above the - 
“of the arbitrators, 
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witnesses should be examined and their 
this was not 
done. It is clear from the statement of 
the principal arbitrator, the Hon’ble Babu 
Brij Kishore Prasad, Pleader, that in fact 
witnesses were examined, andon this point 
then I accept the finding of the learned 
Snbordinate Judge and agree that the award 
cannot be impeached, but in other respects 
arbitrators and 
their final award are unsatisfactory. The 
principal arbitrators appear to have been 
fhe Hon’ble Babu Brij Kishore Prasad 
and Babu ‘Buddhu Lal. Both of these 
arbitrators have beeh, examined but their 
evidence is of the vaguest possible character. 
There is no suggestion nor can there be 
any suggestion that these arbitrators have 
deposed falsely, but they kept no notes 
and they can give no details of the pro- 
seedings, They do not even know how 
often they’ sat. 
the arbitrators were present at each of 
these sittings~and it would appear from 
the evidence of „Babu Lakshman Prasad, 
a Pleader of Darbhanga who represented 
the defendant, that all the arbitratora were 
not present at each meeting. This evidence 


is unrebutted. ‘The witness «is a respect- ` 


able Pleader whose evidence there is no 
reason: to Gisbelieve and on the authority 
of the case reported as Nand Ram v. 
Fakir Ohand (1) Mr. Hasan Imam has 
asked us to hold that the award is iun- 
valid. In the case referred to Mr- Mahmud 
in‘ a. carefully considered judgment has 
said that the presence of all the arbitra- 
tors at all meetings and above all at the 
last meeting, when the final act of arbitra- 
tion is done, is essential to the validity of 
the award, With-this view of the law I 
agree. In the present case it is clear from 
the. evidence of Babn Lakshman Prasad that 
all the arbitrators were’ not present at all 


`> the meetings whioh were only 3 in num- 


ber, and for this reason also I find that the 
award i is bad. 

I now come to the last point urged by 
Mr. Hasan Imam with regard to the 
award, namely, that it is not unanimous. 
The argument is based on the fact that 
signature of one 
Mal, there 


(1) 7 A. 523; A,W.N, (1885) 139; 4 Ind. Deo, (x.8.) 


Hardwar 


- 589. 
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appear words “I do not agree in this.” 
On the face of it this is a clear indication 
that the award is notan unanimous one, 
but it is contended that these words were 
interpolated by Hardwar Mal after the 
award had been signed and communicated 
to the parties. * The learned Subordinate 
Judge has accepted this ` contention but 
with his conglusion 1 cannot agree. 
With the aid of a microscope I have cure- 
fully examined the writing of ths words 
“I do not agree in this” and have oom- 
pared them with Hardwar Mal’s signature. 
I san find absolutely no difference either 
in the ink orin the writing, and from 
the appearance of the signature and the 
words “I do not agreein this” both would 
appear to have been written with the same 
pen, the same ink ‘and at the same time. 
Hardwar Mal has not been examined by 
either parity, but in support of the view 
that be interpolated these words 
signing the award the evidense | 
Kishore and Buaddhu Lal has been relied 
on, The gist of the evidence 
witnesses is that the award was unanimous 
and that after it was signed it was hand- 
ed overto Buddhu Lal, that Hardwar Mal 
got the award from Buddhu Lal and that 
when he returned it Buddhu Lal found 
that these words had been interpolated. 
Mr, Hasan Imam has said that he does 
not desire to impugn the veracity of these 
witnesses, but he urges that their recollec- 
tion. of what actually occurred is so vague 
and the proceedings were sonducted in 
such a haphazard way, that their state- 
ments cannot be relied on and that in 
spite of their evidence it is clear that 
Hardwar Mal was a dissenting arbitrator. 
A careful perusal of the evidence shows 
beyond doubt that their recollestion cannot 
be relied on. Babu Brij Kishore, withgut 
looking at theo award, was unable to say. 
who the .arbitrators were. He does not 
know how long after the award was writ- 
ten if was communicated to the parties, 
nor san he remember whether the award 
was made oyerto theparties. He further 


- gays that there were 5 or 7 sittings of the 


arbitrators and that the number of sittings 
was more than three. This last statement 
is certainly wrong as appears from the 
evidence of thesplaintifi’s own uncle and 
the whole statement is so vague that it 


A 


after = 
of Brij 


of these ` 


a 
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is impossible to rely on it for any de- 
tails of what occurred. Farther he admits 
that Hardwar Mal might have baen waver- 
ing, though in regard to this he is also 
not certain. The evidence of Buddhu Lal 
is equally vague and the only point abont 
which he appears to be really certain is 
that Hardwar Mal madea note of dissent 
after he had signed the award. On evi- 
dence of this kind I am not prepared to 
accept the ‘view of the learned Snbordi- 
‘nate Judge that this note of dissent was 
made after the award had been signed. 
It was for the plaintiff to establish be- 
yond doubt that the award which . is on 
the face_of it uot nnanimous was in fact 
unanimous, but this he has failed to do. 
Even assuming, However, that Hardwar 
Mal made the.endorsement after he sign- 
ed the award, it would still be for the 
plaintiff to show that be made tbe en- 
dorsement after the pronouncement of the 
‘ward. The learned Subordinate Judge 
- has found that the endorsement was made 
` after pronouncement, but this. finding is 
based on absolutely no evidence. Baddhu 
Lal himself, who is the only witness on 
the point, says he cannot remember whe- 
ther the award was pronounced before or 
after. Hardwar Mal made the note of 
dissent. There is nothing then to show 
that ,the note of dissent was made after 
pronouncement, and in the abseuce of such 
evidence it must be held that it was made 
before pronouncement and until the award 
is communicated there is, in my opinion, 
nothing to .prevent an arbitrator chang- 
ing his mind. He cannot be said to -be 
functus ufficio until the pronouncement is 
actually made and even if he has signed 
the award, this would not preclude him 
from further considering the matter and, 
if he thinks fit, recording a note of dissent. 
In my opinion, therefore, the award is 
also bad because it is not unanimous. 

{The remainder of the judgment is not 
material for the purposes of this report—Hd. | 


Roz, J.—I entirely concur in the oonelu- ` 


sions arrived at by my learned brother upon 
the two issues argued, Though loath to over- 
rule the opinion of the. learned Subordinate 
Judge upon the question of fast, 1 feel 
that the evrarnama executed by Doman 
Singh is obscire’ and may best be inter- 
preted in the light of subsequent events, 
é ` 
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Those subsequent events clearly indicate a 
separation between the four sons of Doman. 
I take it, therefore, that the document 
executed by Doman should be regarded 
as indicating euch a separation. The learn- 
ed Subordinate Judge onthe other hand, 
having arrived at the conclusion that Do- 
man’s document indicates a separation into 
two joint families only, seems to have al- 
lowed this consideration to colour his views 
upon all snbsequent events. 

I agree also that the ekrarnama executed 
by Babua did not result in a valid award. 
The summary nature of the proceedings 
and the casual manner in whioh both arbi. 
trators and parties attended them indicate 
that they were not taken seriously and 
for this Jack of seriousness 
ssems to me to lie in the vagueness of 
the issues submitted to the arbitrators, 
I agres too that, there being no provi- 
sion for the prevalence of the views of the 
majority in the case of a decision not 
unanimous, in view of the fact that the deci- 
sion was not unanimous, the award oan- 
not be maintained, | 

Appeal allowsd, 





MADRAS HIGH COURT, 
Seconp OrviL Appean No. 1425 or 1916, 
Ostober 11, 1918. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier, 
AMMALU ACHI, BY HER AUTHORISED 
Acent Q. VENKATACHALAM PILLAI 
— PLAINTIFF —APPELLANT 
CCOTEUS 


PONNAMMAL ACHI AND OTHERS— 


DEFENDANTS—— RESPONDENTS. 
Will—Election, doctrine of—Devise of property not 
belonging to testator— Legacy to real owner~Legatea 
enforcing his rights against testator’s disposition 
whether entitled to claim legucy—Transfer of Property 
fey of 1882), s. 835—Swecession Act (X of 1865), 
s, 172, 

The doctrine of election is based on the principle 
of compensation and not on that of forfeiture. 
The quantum of compensation is not what the 
Court looks to. It is only concerned with seeing 
that a party deprived of a right vesting inhim is 
recompensed by the gift of another, whatever may 
be its nature or duration of enjoyment. [p, 529, 
col, 2,] : 4 
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A person who accepts a benefit under a deed or 
Will must adopt the whole contents of the instru- 
ment conforming to ‘all its provisions and renounc- 
ing every right inconsistent with it If, therefore, 
a testator has affected to dispose of property which 
is not his own and has givena benefit to the person 
to whom that property belongs, the devisee or 
legates accepting the benefit so given to him must 
make good the testator’s attempted disposition, but 
- if, on the contrary, he chooses to enforce his proprie- 
tary rights against the testator’s disposition, equity 
will sequester the property given to him, for the 
purpose of making satisfaction ont of it to the 
person whom hehas disappointed by the assertion 
of those rights. [p. 530, col. 1.1 . z 
. Lord Chesham, In re; Cavendish v. Dacre, (1886) 31 
Ch. D. 460; 55 L, J. Ch 401; 54 L. T. 154; 34 W. R. 321 
and Mahammad Afzal Khan v Ghulam Kasim Khan, 
80 C. 833; 67 P R. 1403; 112 P. L. R. 1903 80, W. 
N. 81; 5 Bom. L. R. 486; 801. A, 190; 8 Sar. P. O. J. 
455 (P. O.), distinguished. 


Section “6 of the Transfer of Property Act and, 


section 172 of the Indian Succession Act enunciate 
the doctrine of election as enforced in England, 
and though these sections do not apply to Hindus, 
the principle of English decisions applies to them. 
[p. 630, col. 2] < 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 


No, 253 of 1915, preferred against the 
decree of the Court of “the Temporary 
Subordinate Judge, Tanjore, in Original 


Suit No, 45 of 1913. 


This second appeal coming on for hearing 
on the 19th November 19:7, the Court 
“ delivered the following 
JUDGMENT.—Before we ‘dispose of 
this second appeal finally, there must be a 
finding on the following question: — 
Whether Subramania Thevan intended 
the 800 rupees, which he referred to in 
his Will as a debt due to the plaintiff, to 
represent the ‘value of the 3acres of 
ancestral land belonging to the plaintiff which 
he devised to others and other rights, if any, 
-whish the plaintiff had Against him in 
respect of his management of her property. 
No fresh evidence will be adduced. The 
findings should be submitted in six weeks and 
seven days will be allowed for filing objections. 





In compliance with the order contained 
in the above judgment, the District Judge 
pf Tanjore submitted the following W 
` FINDING.—I am asked to submit a 
finding to- the High Court on the evidence 
already on record, “whether Subramania 
Thevan intended the 600: rupees, which 
he referred to in his Will as a debt due 
to the plaintiff, to represent the value 
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of the 3 acres of ancestral land belonging 
to the plaintiff which he devised to others 
and other rights, if any, which the plaintiff 
had against him in respect of his manage- 
ment of her property.” 

2. It is not easy to come.to a 
decision on this point as the attention of 
the parties was never directed to it daring 
the trial of the suit and there-is absolutely 
no evidence on it. I shall, therefora, have 


to deal with _the matter on general and 
rather vague grounds. 
3. Subramania Thevan’s Will, Exhibit 


B, dated 14th July 1909, recites that be 
proceeds to dispose of the “properties 
moyeable and immoveable which I have” 
and he proceeds to bequeath to the plaintiff, 
in lieu of a claim which she admits she 
has on him, the land detailed ia Schedule 
C equivalent to Schedule B of the’ plaint, 
16-52 acres, since the . plaintiff’s father’s 
share at. partition had been scld. away. 
In Schedule H in the Will, 
debts, Rs. 80), is entered as due to the 
plaintiff. I think itis clear that Subramania 
Thevan thought that he was bequeathing 
his own. property and not any proparty to 
which the plaintiff was entitled, and that, 
therefore, the idea of compensating her for 
unanuthorisedly dealing with her property in 
his Will cannot have been present to his mind, 
There is no hint inthe Will that he was 


depriving plaintiff of auy property due to . 


her and -that in lieu cf that he -was 
bequeathing to her Rs. 800, ‘There is no 
specific mention in the Will of the plaint 
A schedule property, 2°59 acres (not 3 acres 
as stated in the order of remand), nor 
any clause relating to it similar to that in 
which he mention the 16-52 acres or admits 
any reason for compensating plaintiff therefor, 

4, The Rs. 800 mentioned in Schedule 
H of the Will ‘appears to me tò be simply 
a legacy styled loosely as a debt, as pro- 
bably also in-the case of Rs, 1,000 due to 
his “grandson Srinivasan.” Plaintiff admits 
that she has no proof of any loan or of 
any real debt to her by the testator, 


5. So far as any inference can be 


drawn from the. evidence on record regard- ` 
“ing the value of the lands, Rs. 800 will 


not represent thé value of 2-59 acres at 
that time. In Schedule -B 16-52 acres is 
valued at Rs. 4,000, At this rate 2-59 
acres would be worth a little over Rs, 600, 


°». 
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£o this again would indicate. that the 
Rs. 800 was not intended as an equivalent 
for 2°59 acres- ; 

6. If the testator had had any sush 
intention to compensate. the plaintiff for 
this property, I think there would have 
been some hint of it in the Will. 

7. I, therefore, find in answer to the 
reference that there is no reason to believe 
that Sobramania Thevan intended the 
Rs. €00 to :epresent the value of £2:59 
acres belonging to the plaintiff and devised 
by him, or the value of any other claims 
which the plaintiff may have had on him. 
I find that in all probability he had no 
euch intention and that the Rs. 800 was 
a separate legacy bequeathed to the 
plaintiff which is not referable to any 
antecedent claim which the plaintif had 
on him, I return a finding accordingly. 





This second appeal came on for final 
hearing after the return of the finding of 
tbe lower Appellate Court upon the issue 
referred by this Court for trial, 

Mr. T. R.. Ramachandra Atyar (with him 
Mr. A. V. Viswanatha Sastri), for the 
Appellant.—Plaintiff could claim her legacy 
and also enforce her proprietary right to 
the three acres of land, which was devised by 
Suabramania Thevan to 2nd defendant in 
opposition to the Will. The plaintiff could 
“not alienate those three acres and reversioners 
sould olaim it after the plaintiff's life- 
time. The 20d defendant has only a 
precarious tenure in that property which 


_he would have to ultimately deliver to 
the plaintiff's reversioners, ‘The dostrine 
` of election does not, therefore, come up 


for application in the case of this Will. 

Mr, T. R. Venkatarama Sastri (with him 
Mr. S. Subramanya Atyar), for the Re- 
spondents.—On the finding of the lower 
Appellate Court that the 800 rapees was an 
independent legacy, to plaintiff, the plaintiff 
must make her choice. If ‘she enforces 
her right overthe property devised to 2nd 
defendant and thus ‘deprives him of his 


legacy, she should renounce the benefit 
to her under the Will. There mast be 
some compensation to the disappointed 


party, The contingency of the reversioners’ 
ousting the 2nd defendant on plaintiff’s 
death has no bearing on the dostrine of 
election, The plaintiff has a life-interest 
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in the property given to 2nd defendant 
which she oan dispose of. Sbe cannot 
both claim her limited ownership and also 
the legacy to her. As she has already 
taken possession of the immoveable 
properties decreed to her while the appeal 
was pending, she must be deemedto have 
elected and to have, renounced her right 
to the legacy. 


JUDGMENT.—The finding is that the 
testator intended to make an independent 


gift of Rs. 800 to the plaintiff by 
hig Will, The testator was the divided 
brother of the plaintiff's father; and 


managed the properties which she inherit- 
ed, during her minority. Before his death, 
the testator bequeathed a portion of the 
properties which he was then managing to 
the 2nd defendant: by the same instru- 
ment he gave the plaintiff Rs. 800. 
She now sues to resover the devised in- 
herited property and also the legacy of 
Rs. £00. The Sth issue in the case 
raises the question of elestion. In our opi- 
nion, the dostrire is applicable to the present 
sase. The weight of authority in England 
is to regard the doctrine as based on the 
principle of compensation and not on that 
of forfeiture. [See Ker v. Wauchope (1) and 
Rancliffe (Lord) v. Parkyns (2).] The fact 
that the 2nd defendant may be compelled 
at the instance of the reversioners ta give 
ùp the property after the lifetime of the 
plaintiff whereas she will have an abso- 
lute right in Rs. 800 bequeathed 
to her is not a ground for not applying 
the doctrine of election. The quantum of 
compensation is not what the Court looks 
to. Itis only concerned with seeing that 
a party deprived of a right vesting 
in him is recompensed by the gift of 
another property, whatever may be its nature 
or duration of enjoyment. See Wilson v. John 
Townshend (Lord) (3) and Webb v. Earl of 
Shoftesbury (4). Farther as pointed out in 
Whistler v. Webster (5), “it is immaterial in 
regard to the dcotrine of elestion whether 
the testator, in disposing of that whish is 


(1) 11819, 1 Bligh. 1; 4 B. R. 1; 20 R. R.L 
:* (2) (18.8) 6 Dow. 149; 3 E., R. 1423; 19 R. R. 36. 
(3) (1733) 2 Ves. (Jun.) 683,30 B. R. 815:3 R. R. 31. 
(4) (1802) 7 Ves. (Jun.) 490; 32 E. R. 134; 6 R, R. 
54. 


1 
(6) (1794) 2 Ves, (Jun.) 367 at p. 370; 30 E. R. 676; 
2 R.-R. 260. 
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not his own, is aware of his want of title, 
or proceeds on the erroneous supposition 
that he is exercising a power of disposition 
whish belongs to him;-in either case, who- 
ever claims in opposition to the Will, must 
relinquish what the Will gives him” (Jar- 
man ou Wills, First Edition, £87*). See 
also Thellusson v. Woodford (6) and In re 
Brooksbank, Beauclerk `v. James (7). The 
fact, therefore, that had the testator known 
that he was giving the 2nd defendant 
only a precarious life-interest in the 2 
acres, he may not have given plaintiff 
- Rs. 8CO, is not a sufficient reason for 
not giving the plaintif the Rs. 800 
if she chooses to claim it. The prirciple 
on which election rests has been thus 
stated by Jarmanat page 532: “The dos- 
trine of election may be thus stated, That 
he who accepts a benefit under a deed 
or Will, must adopt the whole contents of 
the instrument conforming to all its pro 
visions and renouncing every right incon- 
sistent with it. If, therefore, a testator 
has affected to dispose of property which 
is not his own, and has given a benefit 
to the person to whom that property be- 
longs, the devisee or legatee accepting the 


benefit so given to him must make good - 


the testator’s attempted disposition but, if, 
on the sontrary, he choose to enforce his 
proprietary rights against the testator’s dis- 
position, equity will sequester the property 
given to him, for the purpose of making 
satisfaction out of it to the person whom 
he has disappointed by the assertion of 
those rights.” This statement has been 
accepted as a correct exposition of the rule 
by eminent Judges. See also Cooper v. Cooper 
(8) and Oodrington v, Codrington (9). 
Mr. Ramachandra Aiyar relying on {n re 
Lord Ohesham, Oavendish v. Dacre (10) con- 
- tended that as the plaintif had no power of 
disposition over the property dealt with by the 
testator no question of election can arise. 
The plaintiff could certainly alienate ber 


(6) (1806) 18 Vos, Jun.) 209 at p. 221; 33 E. R. 2783. 


9 B. R. 176. - 

(7) (1886) 34 Oh, D. 160; 56 L.J, Ch, 82; 55 L, T, 
593; 35 W. R. 101. 

(8) (1870) 7 H. L. 53; 44L. 7. Ch. 6; 3071. T. 409; 
22 W. R. 713. 

(9) (1875) 7 H. L. 854; 45 L, J, Ch, 660; 34 L. T; 
221; 24 W, R. 643. 

(10) (1886) 81 Ch. D. 466; 55 L, J. Ch. 401; 54 D, 
T, 154: 34 W, R. 321. 
~ + Bee Sixth Edition p, 586, — Ed, 
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life-interest even granting that that was 
all that she had in the 2 acres disposed 
of by the testhtor, The decision in Maham- 
mad Afzal Khan v. Ghulam Kasim Khan 
(11) proceeded on the footing that as the 
party was asked to choose between twò dona- 
tions by two different donors, no question 
of election arose. We may say that section 
35 of the Transfer of Property Act and 
section 172 of the Indian Succession Act 
enunciate the doctrine of elestiorí as enforced 
in England but as those sections do not 
apply to Hindus, we have preferred to base 
our judgment on Eopglish decisions. We 
are unable to agree with Mr, T. R., Venkata: 
that the plaintiff had de- 
liberately made -her choice because she took 
possession of the immoveable properties 
decreed to her pending the appeal. In 
the appeal she slaimed the money in addition. 
Therefore, the immoveable property as well 
as the money were in dispute in the appeal. 
We think that in modification of the decres 
of the Jower Appellate Court, plaintiff should 
be given 2 months’ time to elect which of the 
two properties she would accept. If she does 
not elest within that time, it must be 


held that she elected to retain the im- 
moveable properties which she took pos- 
session of in execution. The respondent 


will then be at liberty to apply for restitu- 
tion of the other property, if that oson- 
tingensy arises. The order as to costs in 
be lower Courts will stand. In this 
ourt each party will bear her or their own 
costs, 
Decree varied, 
M. O, P, ` 
(11) 80 C. 843; 67 P. R. 1903; 112 P. L. R. 1903; 


8 €. W, N. 81; 5 Bom. L. R, 486; 30 I. A. 190; 8 Sar. 
P. 0. J. 455 (P. G.). 





ALLAHABAD HIGH COURT. 
Firsr Civit Appeat No, 23 or 1917, 
January 22, 4919. 

Present: —Mr, Justico Rafique and Mr, 
Justico Lindsay. 

Musammat SANGTO—P taintizr— 

APPELLANT $ 
versus 
PARAS RAM AND ANOTHER -—DEFANDANTS 


: — RISPONDENTI, 
Givil Procelure Code (Act V of 1939), s. 92, scepe 
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r 
of—Wakf properly —Accounts, suit for, against trustee, 
maintainability of, 

The provisions of section 92 of the Civil Pro- 
cedure Code are mandatory and bar a suit for any 
of the reliefs mentioned in the section except -by a 
suit properly constituted in accordance with the 
section. [p. 682, col. 1.] , a 

Having regard to the provisions of sub-section 
(2) of section 92 of the Code of Civil Procedure, it 


is not only the right of the plaintiff that has to be ` 


looked to but also the nature of the relief which 
the plaintiff seeks and if the relief asked for is 
one which is specified in sub-seotion (1', the 
direction laid down in the section must be obeyed. 
Tp. 582, col. 1.] 

By acompromise defendants Nos. land 2 were 
declared trustees of certain wakf property and it 
‘was declared that the plaintiff was entitled to get 
accounts from them. Plaintiff brought a suit for 
accounts against defendants Nos. | and2 and for a 
declaration that defendants Nos.8 and 4 had no 
concern with the management of the trust property: 

Held, that the suit fell within the provisions of 
section 92 of the Civil Procedure Code and that 
the requiremeuts laid down by the section not having 
bae complied with, the suit was not maintainable. 
[p. 582, col. 1.] 

First appeal from tha desision of the 
Additional Subordinate Judge, Saharanpur, 
dated the 28th September 1916, 

Mr, Nhal Chand, for the Appellant. 


Mr. Haider, for the Respondents. 


JUDGMENT.—It appears thatone Musam- 
mat Mangla built a temple in the town of 
Kankhal many years ago. She was a 
spinster and in 1873 she adopted one Har 
Dayal as her son. He predeceased her 
leaving him surviving two widows, Musammat 
Thakuri and Musammat Sangto. : 

Musammat Mangla created a trast in favour 
of the temple that she had built by means 
of two Wills of 1896 and 1900, dedicating 
all her property to the deity (Thakuryi). 
In the two Wills by which she dedicated 
the property, she appointed Bhikam Singh, 
a relative of her brother Megh Singh, as 
Mutwalli of the dedicated property, and 
further stated that after Bhikam Singh, 
the eldest member of the family of Megh 
Singh would be the trustee, Atthe time 
of her death Bhikam Singh was away at 
his own village in the Kangra valley and 
the widows of Har Dayal, the adopted son, 
obtained mutation of names in their favour 
from the Revenue Court in respect of the 
wakf property, describing themselves as 
managers, In 1906 Paras Ram and Ralla 
Ram after obtaining sanction under sestion 
539 of the old Code of Oivil Procedure 
gued for tha removal of Musammués Thakuri 
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and Sangto from the managership of the 
watf propsrfy, on the allegation among 
others that they were mismanaging the 
property. The two ladies defended the suit 
by denying that they were managers of the 
wakf. They said that their husband, Har 
Dayal, was the absolute owner of the property 
and that they bad inherited it from him. 
The learned District Judge found that the 


“property was wa#f and that the two ladies 


had obtained possession as managers and 
had been guilty of mismanagement. He 
accordingly ordered their removal and 
appointed Paras Ramas the manager of 
the property.. The two ladies preferred an 
appeal to this Court and the decree of the 
first Court was set aside and the case was 
remanded for trial for reasons which do not 
appear on this record. After the remand 
there was a compromise between the parties 
under which Paras Rim and Bhagwan 
Singh were admitted to be the managers 
and trustees of the property and the’ right 
of Musammat Sangto to get ascounts from 
them was declared. The compromise is dated 
July 1909. Presumably a 
decree in terms cf the compromise was 
passed. The result of the former litigation was 
that Paras Ram and Bhagwan Singh were 
appointed managers of the wakf property. 

On the 3rd of January 1916 the suit 
out of which this appeal has arisen, 
was brought by Musammat Sangto against 
Paras Ram, Bhagwan Singh and two 
others for two reliefs, namely, first, that 
Paras Ram and Bhagwan Singh be made 
to render accounts of the wukf property 
from 1905, that is after the death of the 
former manager up to the date of the 
institution of the suit, and, sacondly, that 


*Ralla Ram and Dewan Chand, defendants 


Nos, 3 and 4, be declared to have no soncern 
with the management and aollestion of the 
income of the wakf property. The sesond 
relief was arked foron the allegation that 
defendants Nos. 3 and 4 were without any right 
taking part in the management of the wakf 
property. The claim was resisted on various 
pleas. One of the objections raised for the 
defence was that the suit was not maintain 
able, inasmuch as the provisions of sastion 92 
of the Code of Civil Prosedure had not been 
complied with. The learned Subord nate 
Judga allowed this plea and dismissed the 
claim. Musammat Sangto in her appeal to 
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~. this Court contends that her suit is main- 
tainable. It is argued on her bshalf that 
under the compromise of the 26th of July 
1909 she was given the right to claim 
account from the defendants Nos. 1 and 2. It 
is on the basis of that compromise that 
she i3 nowasking for rendition of accounts. 
As to the relief with regard to defendants 
Nos. 3 and 4, it is against persons who have 
no concern with the management of the wakf 
property and may, therefore, be considered 
to be ‘trespassers, and hencs the provisions 
of section 92 of the Code vf Civil Prosedura 
do not apply to her case. In developing 
his argument the Isarned Counsel for the 
appellant suggested that the defendants 
Nos. Land 2 were not the managers of the 
wakf property bnt were only agents for 
the appellant and, therefore, the present suit 
is not one of the nature contemplated by 
section 92 of the Code of Civil Procedure. 

Having regard to the former litigation and 
the decree in that case as also the language 
of the compromise, this contention of the 
learned Counsel for the appellant is untenable. 
Tt is quite clear from the said document 
that the defendants Nos. 1 and 2 were appoint- 
ed trustees under a decree passed in a suit 
properly constituted under section 539 of 
the old Code of Civil Procedure. The 
compromise on the strength of which the 
plaintiff claims accounts, does not, in our 
opinion, enable her -to evade the provisions 
of section 92. All tbat can be said on the 
basis of the compromise is that she is 
interested in the wakf property and aan 
claim accounts from the trustees in a properly 
constituted suit. To put it differently she 
oan go to the proper authority and show 
the compromise in order to move him in 
the matter. The compromise gives her ar 
interest inthe w24f property. Having regard 
to the provisions of sub section (2) of section 
92 of the Code of Civil Prosedure, it is 
not only the right of the plaintiff that has 
to be looked tobut also the nature of the 
relief whish the plaintiff seeks, and if the 
relief asked for is one which is specified in sub- 
section (1), the direction laid down in the ses- 
tion must be obeyed. The provisions of section 
92 are mandatory and bir a suit for any 
of the reliefs mentioned in it except by a 
suit properly constituted in ascordance with 
that sestion. The real relief sought in the 
case was with regard to the rendition of 


accounts. The other relief was merely 


_angillary and may be disregarded for the 


purposes of this-appeal. We agree with the 
lower Court in holding that the suit is not 
maintainable. The appeal fails and is dis- 
missed with costs, ' 
Appeal dismissed. 


on 


CALCUTTA HIGH COURT. 
APPRAL FROM OBIGINAL Decree No, 361 | 
or 1913. 
: February 24, 1916. 
Present :—Mr. Justice Chandhuri and 
Mr. Justice Newbould. 
HIATU BAKSH JAMADAR AND ANOTHER— 
` —Deraenpayts Nos. 1 AND 2— 
APPELLANTS 
versus 
DEBENDRA NATH SANYAL AND OTHERS— 


PLAINTIEFS — RESPONDANTS, 
Probate and Administration Act (V of 1881), ss. 12, 
14, 16—Letters of administration, grant of, effect of — 
Administrator, powers of—Intermediate acts, validity 


„of. s: 


An administrator gets his title from che grant of 
the letters of administration. He has no power to 
administer the estate until the letters are granted 
tohim. [p. 533, col. 1.] 

While the Probate of a Will renders valid all inter- 
mediate acts of the executor as such, letters of 
administration do not render’ valid any intermediate 
acts of the administrator tending~to the diminution . 
or damage of the intestate’s estate, although they 
entitle the administrator to all rights belonging 
to the intestate as effectually as if the adminis- 
tration had been granted atthe moment after his 
death. [p. 533, col. 2.] 


Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Hooghly, dated 
the 29th January 1913. 

Mr. Oaspersz, Babus Provas Ohandra Mitru, 
Manmathanath Mukerjee, Baidyanath Narayan 


Singh and Satindra Noth Mukerjes, for the 
Appellants, 

Babu Man natha Nath Ray, for the Re- 
spondents, 


JUDGMENT.—In this case, we see no 
reason to differ from the findings of the 
learned Subordinats Judge. The mortgage 
in suit appears to have been properly exe. 
cuted, The consideration is proved to have 
been paid. The lady was known to one 
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of the witnesses and there is no ques- 
tion abont her proper identification. -There 
was evidence that the document was read 
over to, her; it was a Bengali document read 
over to a Bengali lady. There is no further 
necessity for proving that the document was 
explained. She knew that she was bor- 
rowing money ou mortgage. The mortgage 

~ was executed by Nabi Buksh and Samiran 
“ Bibi in her personal capacity and also as 
the guardian of her three sons who were 
minors at that time. Nabi Buksh and_ 
Samiran Bibi are dead. One of the three 
minor sons, namely, Rahim Buksh is also 
dead. The two defendants Kader Buksh 
and Hiatu Buiksh sre representatives and 
heirs of Haji Alum, Nabi Buksh and Samiran 
Bibi. 

The learned Subordinate Judge has held 
that there is.no reliable proof to show that’ 
“the. loan evidenced by the mortgage-bond 
was taken for any legal necessity; or that 
it operated to protect the interest of the 
minors in any way; or that they were be- 
nefited thereby.” .He has, therefore, rightly 
held that the mortgage did not bind or 
affect the interests of the minors in the 
mortgaged property. It, however, binds the 
interests of Nabi Buksh and Samiran Bibi. 
He has, accordingly, decreed the suit to 
the extent of 5-annas 10-gandas share of 
the mortgaged property, in which he is 
right. Before the Subordinate Judge, al. 
though the order for grant of letters of 
administration was proved, the actual letters 
of administration were not produced. They 
have now been produced before us. The 
order is dated the 30th September 1896. 

` The actual date of the grant is the 12th 
of February 1897. That was over a month 
after the execution of this deed, The deed 
was not exesuted by Nabi Buksh as admi 
nistrator bat as heir, and the fact that 
the executing parties are named there who 
were the heirs of Haji Alum shows that 
it was not the intention of the parties to 
exesute the deed except as heirs of Haji 
Alum, the former owner of the mortgaged 
property. It is clear law that the admi- 
nistrator gets his title from the grant. An 
administrator has no power to administer 
_ the estate until the lettérs are granted to 
. him, Thedistinstion betwesn the effest of 
a probate ani tha effect of tha Istters of 
administration is clearly showa by a refar- 
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-enae to sections 12,14 and 15 of the Pro- 


bate and Administration Act—while the 
Probate of a Will renders valid all inter- 
mediate acts of the executor as such, letters 
of administration do not render valid any 
intermediate acts of the administrator tend- 
ing to the diminution or damage of the in 
testate’s estate, although they. entitle the 
administrator to all rights belonging to the 
intestate as effestually as if the ad- 
ministration had been granted at the moment 
after his death. In this connection, amongst 
others, the oase of Ohund Lal Bose v. Osmond 
Beeby (1) may be referred to. We are 
not soncerned with defendant No, 5 who 
has not appeared before us, and the learned 
Subordinate Judge was quite right in con- 
sidering that it was not necessary to deter- 
mine her alleged title to these properties. 
The appeal is, therefore, dismissed with 
costs, 
Appeal dismissed, 
(1) 80 C. 1044, 


MADRAS HIGH COURT. 
FULL BENCH. 
Seconp Civit Apegat No, 870 or 1917. 
November 14, 1918. ” 
Present:—Sir John Wallis, Kr., 

Chief Justice, Justice Sir William Ayling, Kt, 
and Mr. Justice Seshagiri Aiyar. 
VALAN PAKKIRI TARAGAN 

AND OTHERS— DEFENDANTS Nos, 1 to 3 ann 6 
—-APPELLANTS 
versus 

SUBBAYAN SAMBAN AND oraers— 

Poarntirrs Nos. 1 to 7, DEFENDANTS 
Nos. 5, 7 to 10, 13, 14 AND 16 AND 

Lagak Representatives of PLAINTIFFS 

Nos. BAND 9, AND or Devesvantsa Nos, 12 

AND 15 —RE3PONDENTS. 

Specific Relief Act (I of 1877), s.42—Criminal Pro- 
cedure Code (Act V of 1898), 8. 144—Order inter- 
dicting use of highway for procession—Cause of action, 
accrual of—Declaration, suit for, maintainability ot 
—Special damage, proof of, whether necessary, 

An order by a Magistrate under section 144 of the 
Criminal Procedure Code, forbidding a person or 
body of persons from using a highway for the 
purpose of processions, invests the person or persons 
interdicted with a cause of action if they allege it 
to bg an infringement of their legal rights, though 
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such an order be in itself infra vires and no aa 
damage is alleged or proved. [p. 588, cols. | fz 

A person or body of persons who claim a! right to 
goin procession along a public highway can bring 
a declaratory suit to establish that right against 
a person who threatens to obstruct it without allega- 
tion or proof of special damage. [p. 686, cols. 1 & 2.] 

(Authorities reviewed ) 

Second appeal against the decree of the 
District Court, Tinnevelly,in Appeal Suit 
No. 350 of 1915, preferred against the deoree 
of the -Court of the District Munsif, Tin- 
nevelly, in Original Suit No. 280 of 1912. 


This second appeal coming on for 
hearing on the 5th and 20th March 
1918, upon ; perusing the grounds of 


appeal, the judgments and decrees of the 
lower Appellate Court and the Court cf 
first instance and the material papers in 
the suitand upon hearing the arguments 
of Messrs. T. R. Ramachandra Aiyar, T. 
R. Krishnasawmi Atyar and N. A, 
Krishnier, for the Appellants, and of Mr, 
M. D. Devadoss, for the Respondents 
Nos. 1, 3 to 7, and 16 to 18, the 2nd 
respondent having died and no legal re- 
presentatives having been brought on record 
within the time allowed by Jaw and the 
other ,respondents not appearing in- person 
or by Pleader and the case having stood over 
for consideration till 16th April 1918, 
the Court (Ayling and Coutts Trotter, JJ.) 
“made the following 


ORDER OF REFERENCH TO A FULL 
BENCH. 

This is a suit by the representatives 
of -the Pariahs of Kottikulam locally known 
as Sambanmars against the defendants who 
are representative Muhammadans of the 
same place for a declaration that they are 
entitled to sonduct processions along a 
certain public road in Kottikulam. Aa is 
usual in such oases, the existence of these 
prccessions has given rise to high feeling 
and is likely to lead to rioting and bloodshed 
unless the rights of the parties are settled 
by the Civil Court. In Maroh 1911 an 
application was made to the 2nd Class 
Magistrate of Palameottah on behalf of the 
Pariabs for an order under sestion 144 of the 
Criminal Procedure Code to restrain the 
Muhammadans from interfering with their 
procession, On the applieation the €ub- 
Magistrate made an order restraining the peti- 
tioners from going in prosession along the 
path in question in this swit. Tt is true that 
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he called it a warning, but we think it 
is clear that he meant to givea definite 
order and are prepared to treat Exbibit A 
as amounting- to such. In November 1911 
a further application was made to the Sub- 
Divisional Magistrate of Tinnevelly for a 
fresh order. He came to the conclusion 
that a breach of the peace was not imminent, 


-and, therefore, refused to pass orders either 


under section 144 or section 147, and he 
concluded by saying thus: “If the Pariahs 
feel agarisved by the Mubammadans objest- 
ing to their right of taking processions 
through a public street’ wherever Muham-~ 
madans live, they should resort to a proper 
Civil Court for redress.” Thereupon he dis- 
missed the petition. No donbtin consequence 
of this the present suit was instituted in 


July 1912, 


The objection taken by the defendants is that 
in the absence of proof of special damage no 
action -will lie to enforce rights relating 
to a public highway. The case law on the 
subject is complicated ard difficult, ard we 
thick thatan effort should be made to estab- 
lish definitely for this Court at least what the 
legal position really is. , 
` The leading case in India in which the 
doctrine of English law was applied to this 
country was Satku v. Ibrahim Aga (1), where 
the Chief Justice Sir Michael Westropp in 
a very learned judgment applied tbe rule 
of English law in its entirety to India, the 
rule being that a private person cannot 
bring a suit for interference with a right 
which he enjoys merely as a member of 
the public unless he has individually suffer- 
ed damage, whioh means in this coñnestion 
The reason for the rule 
in England was that the true remedy was 
one by indistment, and we are unaware of 
any corresponding remedy under the Indian 
law. Notwithstanding this the Courts of 
Tndia have adopted this view as for instance 
in Buroda Pershad Moostafee v. Gora Ohand- 
Moostafee (2), Raj Luckhee Debia v. Ohunder 
Kant Chowdhry (3) and the dootrine was 
explicitly recognized in this Court in Khaji 
Syyad Hussain Saheb v, Edige Narasimhappa 
(4). At the same time another doctrine 

(1) 2 B. 457 at pp, 458, 459; 2 Ind. Jur. 828; 1 
Ind. Dec. iN s.) 726. 

(2) 3 B. L. R. A. C. 295; 12 W. R. 160. 


(3) 14 W. R. 178. 
(4) 18 Ind. Cas. 962; 23 M. L. J. 539; 12 M, L. T. 


491; (1918) M. W. N. 991, 2 
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gradually evolved itself in the Courts, at 
any rate of this Presidency, which amounts 
in general terms to this that in certain 
sircumetances an order of & Magistrate 
prohibiting a prosession under the provisions 
of the Criminal Prosedure Code of itself 
gives a cause of action to the interdicted 
party. In our opinion the cases as to what 
those ciroumstances are are neither clear nor 
consistent. In Muthialu Ohetti v. Bapun 
Saib (5) the order of the Magistrate was 
held to be ultra vires and to create a cause 
of action in those against whom it was 
directed against those who had prooured it. In 
Muthayyaya Reddi v. Sudalaimuthu Nadar (6) 
the magisterial order was held to constitute a 
cause of action, but itis not clear whether 
the learned Judges regarded the order as 
ultra tires or not. In Kandasawmy Mudah v. 
Sabraya Mudali (7) the head-note is to the 
effeat that where an “illegal” order of the 
. Magistrate has: been procured restraining’ a 
procession, 8 suit to deslare the right to carry 
such procession is eustainable without proof 
of special damage. It does not appear from 
the report in that case that the order 
of the Magistrate was illegal in the sense 
of being one that he had not jurisdiction 
to make. It must be remembered that in 
making orders of this nature under the 
Criminal Procedure Code the Magistrate 
is expressly debarred from determining 
the sivil rights of the parties, and is as 
expressly empowered in the interests of 
public order to restrain’ members of the 
publio from exercising rights which they 
may indubitably possess. But it is 
quite true that in the judgment the 
following sentence occurs: “The real dis- 
tinction appears to be, as pointed ont in 
Kazi Sujaudin v, Madhavdas (5), that in 
the one case the cause of action is, the 
alleged obstruction and in the other the 
improper order issued by a Magistrate at 
the instance of the defendants," > The 
term ‘improper’ is obviously taken bodily 
from the judgment’ of Falton, J., in 
` Kazi Sutaudin v. Madhavdas (8). It is 


z 


(5) 2 M 140: 5 Ind. Jur. 23; 2 Weir 68,1 Ind. 
Dec. iN. s,) 389. 

(6) 6 Ind. Cas. 902; 20 M. L. J. 119, S M. L T, 114. 

(7) 1 Ind. Cas. 716; 82 M. 478 at p. 484; 19 M. L. J. 


617. 
(8) 18 B, 693; 9 Ind, Deo. (N, 8.) 971, 
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capable of two constructions, It may mean 

an order which the Magistrate had no- 
power. to make, or it may mean an order 

which though within the jurisdiction of 

the Magistrate was in fact a derogation 

from the legal rights of the person or 

persons ,against whom it was made. In 

Andi Moopan v. Muthuvirama Reddy (9) a 
Bench of this Court appears clearly to 

have taken the view, though it was per- 
haps not necessary to the actual desision 

that an order of itself ntra vives on the 
part of the Magistrate would give rise to 
an action if in faot it fettered the plaint- 
iffs in the action in the exercise of their 
legal’ rights. On the other hand, another 
Bensh of this Court in Kalmatappa v. 
Joish Narayana Bhat (10) unreservedly 
adopted the view that the order of the 

Magistrate to give. rise of itself fo a 
cause of action must be an order outside 
hia competence and illegal. It is obvious 
that to restrict thé cause of action to 
cases where the Magistrate’s order is‘ 
illegal will necessarily lead to an ‘impasse’ 
in whieh the claim of the parties will 
tend to be settled not by the determination 
of a Court of law but by violence and 
bloodshed. We, therefore, think that the 
whole question had better be referred 

to a Full Bench. 


An entirely different set of considera- 
tions is evoked by the decision in Puslingappa 
Parappa Ohedachal v. Dharmappa Basappa 
Ohedachal (11). The report is meagre 
and the grounds of decision are not very 
clear; bat the result is indubitably this: 
that the Bombay High Court held in 
that cage that though an action for the 
abatement of a publio nuisance would not 
lie without prdof of special damage, a 
anit for a declaration of the right to 
pass in procession along a public highway 
would. We regard this desision as salutary 
and convenient, but we doubt whether 
considering the trend of authority in the 
Courts of India, and above all .in this 
Court, we are at liberty to follow it. 
We think it best to refer this matter 
also to the decision of a Fall Bench. 


(9) 29 Ind. Cas. 248; 29 M. L. J. 9l; 17 M. L, T. 
453. 

(10) 42 Ind. Cas. 387. : 

‘(11) 7 Ind, Cas, 663; 34B, 671; 12 Bom, L, R. 588, 
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The questiors we refer are, therefore, as 
follows : — 


(1) When a Magistrate has made an 
order under the Criminal Procedure Code 
forbidding a person or body of persons 
from using a highway for the purpose 
of processions, does such an order invest 
the person or persons inferdicted with 
a cause of action if they allege it to be 
un infringement of their legal rights, 
though such order be in itself intra vires 
and no special damage be alleged or proved P 

(2) Can a person or body of persons 
who claim a right to go in procession 
along a publie highway bring a declaratory 
snit to establish that right against a 
person who threatens to obstruct if with- 
out allegation or proof of special damage ? 





This second appeal came on for hearing 
on the 80th and 31st of October 1918 in 
pursuance of the above Order of Reference 
to a Full Bench. 

Mr. T. R. Ramachandra Aiyar (with him 
Messrs. T. R. Krishnaswami Atyar and N. 
A. Krishnier), for the Appellants.—The 
Magistrate’s order, being entirely within 
his powers, cannot furnish a cause of action. 
Only orders ulira vires have that effect. See 
Muthiclu Ohetti v. Bapun Saib (5), Sundram 
Ohett? v, Queen (12), Kooni Mcera Sahib v. 
Mahomed Meera Sahib(13) Kandasawiny Muda- 
li v. Sabrava Mudali (7), Mcunada Mudali v. 
Nallayya Goundan (14), Muthayya Reddi v, 
Sudalaimuthu Nadar (6). See also Andi 
Moopan yv. Muthurirama Reddy (9), Subbaya 
Nadan v. Atyavoo Reddi (15), Kalmatappa v. 
Joish Narayana Bhat (10). 


[SESHAGIRI_ Alvar, J.—What is the 
remedy against adverse orders which are 
not ultra vires? | . 


[Watus, C. J.—The proper test is not 

. whether an order is uira vires or ultra vires. 
The Magistrate’s order is only a temporary 
suspension of rights for keeping the peace. 


It is a proper order and plaintiffs have no 


cause of action dgainst defendants. | 


(12) 6 M. 208 at pp. 214, 215;2 Weir Ti 2 Ind, Dec 
(x. 8.) 420 (F. B.). 

(13) 30 M. 15; I M., L. T. 423; 16 M L. J. 4114. 

(14) 4 Ind. Cas. 870; 32 M. 527:6 M. L. T. 285; 19 
M. L J. 467. 
(15) 87 Ind. Cas ¢77; (1917) M, W.N, 70; 5L, We 
762, : 
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The law in Bombay also is the same. 
Satiu v, Ibrahim Aga (1), Kast Suiaudin 
v. Madhavdas (3), Dundappa’ Mallappa 
Sigandhi v. Secretary of State (16), Viru- 
paxappa Fakirappa v. Sherif Sab Mulla 
Masud Sab (17). 

Further, a suit for a mere declaration as 
prayed for won’t be without proof of special 
damage. That is the Jaw in England and 
has been followed here. Satku v. Ibrahim 
Aga (1) onwards. See also Baslingappa 
Pareppa Ohedachal vw. Dharmappa ‘Basavpu 
Ohedachal (11), Nagalinga Mudaliar, In re 
(18), The Madras cases are Adamson v. 
Arumugam (19), Siddeswara v. Krishna (20), 
Khaji Syyad Hussain Saheb v. Edige Narasim- 
happa (4), Kandaswamy Kavundanv.'Karupanna 
Kavundan (21), Ganapathy Moopen v. Subba 


` Nayakkan (22). 


Robert Fischer v. Secretary of State (23) 
defines the scope of section 42 of the 
Specific Relief Act. It shows that there 
is no difference in procedure between India 
and England. 2 

Mr. M. D. Devadoss, for the Respondents, 
referred to Boyce v. Paddington Borough 


Oouncal (24): 
OPINION. 

©. J.—In Satku v. Ibrahim Aga 
(1), the facts are not set out in the 
report, and all that appears is that the 
plaint averred obstruction of the plaintiffs 
in their use of the highway by the 
defendants, and also an order of the Magis- 
trate under section 518 (now 144) of 
the Code of Criminal Procedure prohibit- 
ing the plaintiffs from using the high. 
way in the particular way to which the 
defendants tcok objestion. Sir Michael 
Westropp, ©. J., after. ‘reviewing the 


Watts, 


English decisions ds to the right of an 


individual member of the public to main- 


(36) 37 Ind. Cas. 363; 18 Bom. L. R. 460.” 

(17)2 Ind. Cas 494; 11 Bom, L. R 372, 

(18) 88 Ind. Cas. 927: 31 M. L. J. 426. x 

(19) 9 M. 463; 13 Ind. Jur. 374; 3 Ind. Deo. (x. s.) 
718. 

(20) 14 M. 177 at p. 180; 1 M. L. J, 321; 5 Ind, Dec. 
(N. s.) 126. 


(21) 21 Ind. Cas. 601; 14 M. L. T. 509; (1913) M.’ 


W. N. 1001. 
(22) 44 Ind. Cas 834; 23 M. L. T. 258; (1918) M. W. 


N. 547, 


13 22 M 270 at p. 282; 7 Sar. P. C. J. 459; 3 0.. 


W. N. 161; 25 I. A. 18; 8 Ind. Deo. (N. 8.) 198 (P. O.). 
(24) (1508) Î Ch. 109; 72L. J. Ch. 28; 87 L. T. 564; 
51 W. R, 109; 67 J. P, 23; 1 L. 6. R. 98, 
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tain an action for the obstruction of a 
publio thoroughfare and showing that no 
such action would lie without proof of 
special damage, dismissed the plaintiffs’ 
suit on that ground. The obstrustion in 
the cases sited consisted of interference 
with the surface cf the highway which 
interfered with the right of the publia 


fo pass and re-pass freely. The same 
principle would, no doubt, apply if the 
defendants obstruated the publio by 


assembling on the highway for their own 
purposes, as for tue purpose of holding 
a market. That also would ba a publis 
nuisance and the rule as to~ spesial 
damage would apply. If, however, the de- 
fendants assembled to prevent the plaint- 
’ iffs. from ‘exercising their lawful right 
to pass along the highway in a partioular 
manner, that would appear “not to be a 
case of public nuisanse but of -trespass 
or threatened trespass to the plaintiffs, 
and in trespass an action lies, without 
proof of special damage. 
the general rule, the rule as to special 
damage in cases of publio nuisance being 
the exception. The Bombay” High Court 
bas recently taken this view in Baslingapp2 
Parappa Ohedachel v, Dharmappa Basappa 
Ohedachel (11) and has refused to apply 
the decision in Satku vy, Ibrahim Aga (1) 
to a oase like this. “In that case the 
plaintiffs sued to establish their right to 
go in procession with a temple oar along 
a particular road which was denied ‘by 
the defendants: The lower Appellate 
Court thought that the plaintiffs had the 
right they claimed, but dismissed their 
suit as no special damage was shown, 
following Satku v. Ibrahim Aga (t). 
High Court reversed the desrees of the 
lower Courts and gave the plaintiffs a 
declaration and an injunstion, observing, 
in the course of their. judgment, that the 
suit was not for the removal of a publio 
nuisance, but for a 
right of an individual community to use 
the public road, a suit which they held 
to lie without proof of special. damaga. 
This-oase, in my opinion, was rightly desided 
and should be followed. Í 

The oase is stronger both on 
principle and authority- where, in addition 
to the’ plaintiffs’ right to uss the road 
in a partisolar manner being challenged 


That, indeed, is 


The - 


declaration of the 
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by the defendants, the plaintiffs have been 
prohibited from exercising it under seo- 
tion 144, Criminal Procedure Code. In 
deciding in a case like this how to 
exercise the power given him by the section 
to direst any person to abstain from a 
certain act “if he considers that suoh 
direstion is likely to prevent or tends to 
prevent obstruction, annoyance or injury 
or.risk of obstruction, annoyance or injury 
or a disturbance of the public tran- 
quillity or a riot or an affray” the Magis- 
trate must be governed largely, though 
not exclusively, by the opinion he forms 
as to the legal rights of the contend- 
ing parties. Heis not the proper judge of 
these rights and all that he can do is 
summarily and on materials which are 
necessarily imperfect to form an opinion 
that one side or the other has made ont 
a prima facie oase of right and to give 
due weight to that opinion in deciding 
what order to pass. The effect, however, 
of the order which the Magistrate is em. 
powered to pass by the section in the general 


-interest is that for two months it besomes 


a punishable offence for the party to do 
an act which he may be in a position to 
establish his right to do before a com. 
petent tribunal. Further, the order may 
be extended by the Government, and, even 
if nct extended, must necessarily form a 
precedent for the passing of a similar order 
whenever the circumstances recur, 

In these circumstances, even if there 
were any rule of law prohibiting persons 
from establishing by suit their rights to 
use the road in a particular manner against 
those who challenge it unless they sould 
show special damage, and in my opinion 
there is no such rule, I shonld still hoid 
that the statutory interference under the 
order with the legal rights of the party 
without any adjudication upon them would 
of itself give him a sause of action in a 
Civil Court for the establishment of his 
right so as to prevent the order being 
eoutinued by Government or renewed on 
a future ogcasion owing to a misapprehension 
of his rights if not so established. This 
would appear to be the result arrived in the 
recent decisions of the Court which are 
referred to in tha Order of Reference, except 
in Kalmatappa v, Joish Narayana Bhat (10) 
whioh should ba overruled and also in. 


> 
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Maunada Mudali v. Nallayya Goundan (14). 
In the earlier cases which are referred to 
in the order, the Court seems to have 
been hampered by the decision in Satku 
v. Ibrahim Aga (1) and to have avoided the 
difficulty by holding that inthe particular 
case the illegal or improper order of the 
Magistrate constituted the cause of action. 
In some of the cases it is not easy to 
see wherein the illegality or impropriety 
consisted, and this consideration has been 
rightly discarded in later oases such as in 
Maunada Mudali v. Nallayya Goundan (14) 


. which should, I think, be followed. 


I would answer both questions 


in the 
affirmative. å 


AYLING, J.—I agree that both questions 
should be answered in the afirmative., 


As stated in the Order of Reference, 
I regard the desision in Baslingappa 
Parappa Oheduchal y. Dharmappa Basappa 
Ohedachal (11) as statutory and gon- 
venient; and was only deterred from following 
it by the'rulings of Divisional Benches of this 
Court [e. g., in Kandasaumy Mudali v. Subraya 
Mudali (7)] in which the decision in Satku v. 
Ibrahim Aga (1) had been treated as barring 
suits to declare a right of way where no 
special damage or special cause of action was 
proved. Now that the matter has been 
referred to a Full Bench, I have no hesitation 
in adhering to the view taken in the later 
Bombay oase, 

The first question | is really unnecessary 
if the second be answered as ahove ; but 
I would only add that I fail to ses why, 
when a magisterial order purporting to be 
passed under section 144, Criminal Proce- 


dure Code, is alleged as the cause of action, ` 


it should make any difference whether the 
said order is intra vires or ultra vires of 
the Magistrate, who passed it. Its legality, 
as distinguished from its expediency, will 
ordinarily depend on considerations entirely 
Bissosiated from the civil rights of the 
parties affected. If it is held that an 


-ilegal order which may be disobeyed with 


impunity gives a right of action, all the 
more should a legal order, which cannot 
be contravened without a breach of the 
eriminal law. If a legal order gives no 
eause of action, then the person injuriously 
affected will in most oases be without. a 
legal remedy: for he could only secure 
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spesial damage by disobeying the order and 
committing a criminal offence. 


SESHAGISI Atyar, J.—I am of the same | 
opinion, I am aatisfied after listening to 
the very full arguments of Mr. Rama- 
chandra Aiyar that there should be no distins- 
tion between orders intra :zres and ultra vires 
with reference to a right of suit. It is 
prastically offering a premium to break 
the law, if if is held thata party is not. 
entitled to have recourse to a sivil suit 
to establish his right after an adverse 
order against him by the Magistrate. I 
fail to see why the mistake of a Magis. 
trate in clutching at jurisdiction or in 
passing an order which the' law does not 
permit him to pass should place the party 
against whom it is made’ in a more 
advantageous position as regards civil remedy 
than a party against whom a Magistrate 
has acted within his powers, and , has 
exercised his functions within the limits of 
law. In either case the party seeks the 
assistance of the Court on the ground 
that the order is wrong and deprives him 
of his common rights ; consequently, 
there can be no justification for an artificial 
distinstion drawn between illegal. and legal 
orders, 


The earlier cases which laid down that 
for an.injury which is common to himself 
and to the rest of the public; the com- 
plaining plaintiff should allege special 
damage, proceeded on the ground that 
otherwise there would be multiplicity of 
suits, That-seems to baye been the basis 
of the English decisions on the point. 
But in England, there is apparently no 
procedure by which the magistracy gan 
prohibit particular classes, communities or 
bodies of persons from exercising ' civil 
rights. In my opinion, magisterial orders 
cause special injury to, the persons pre- 
vented. Therefore the rule of English Law 
is not strictly applicable in India. If ‘I 
am right in this -view, it would lead to 
no good tò classify such orders into pro- 
per aud improper ones and to invest the 
latter alone with, the attributes of special 
injury. In both cases, the party is equally 
affected. In both cases, it is desirable 
that the party should have an opportunity 
of proving that his nights have been inter- 
fered with. - 
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I am of opinion that Maunada Mudali v. 
Nallayya Goundan (14), Muthayya Reddi v. 
Sudalaimuthu Nadar (6) and Andi Moopan v. 
Muthuvirama Reddy (9) lay down the law 
correctly. In the Bombay High Court there 
are a number of cases which hold that 
an order issued by the Police would not 
furnish a cause of action, but that special 
damage should be proved. Virupaxappa 
Fakirappa v. Sherif Sab Mulla Masud 
Sab (17) and Dundappa Mallappa 
Sigandhi v. Secretary of State (16). They 
are inconsistent with Buslingapp2 Parappa 
Ohedachal v. Dharmappa Basappa Ohedachal 
(11), Although this latter decision is based on 
a dictum in Sadagopalchariar v. Rama Rao 
(25) which is not to be found in it, the conslu- 
sion is-that special injury need not be proved 
when a portion of the publio sues to-eatablish 
aright of procession through a publics bigh» 
way. In my opinion this view is right, The 
dicta in Muthialu Chetti v. Bapun Satb 
(5), Kandasawmy Mudali v. Sabraya : Mudali 
(7) and Kalmatappa v. Joish Narayana Bhat 
(10) that unless the order of the Magistrate 
is lira vires special damage should be proved, 
must be overruled. 


My answer to both the questions is in the 
affirmative. 


M.O.P. 
7 Answered in the afirmative. 


(25) 25 M, 376. 


PUNJAB CHIEF COURT. 
MiISOFLLANEOUS First Civic ApesaL No, 602 
or 1918, 

January 10, 1919, 

Present :—Mr. Justice Soott- Smith, 
KANHIA LAL AND OTHERS— JUDGMENT. 
DEBTORS—APPELLANTS 
versus 
Tur BANK or UPPER INDIA, Limrep, 
DELHI, in Liquipation—Deorer- 
HOLDER— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O, XXI, 
r. 66, scope of—Execution of decree—Sale—Order 
settling terms of proclamation, whether appealable— 
Amendment of proclamation —Fresh publication, whe- 
ther necessary. F 

Order XXI, rulé“66, of the Civil Procedure Code 
requires a Court to draw up a proclamation of 
sale after notice to the decree-holder and the judg- 
ment-debtor. [p. 540, col. 1 ] 

The action of a Court in settling the terms of a 
proclamation under Order XXI, rule 66, isa judicial 
act and is appealable. [p. 540, col. 1.] 

Raghunath Singh v, Hazari Sahu, 37 Ind. Cas 872; 1 
P. L. W. 111; 2 P. L. J. 130; (1917) Pat. :05, followed, 

The Legislature has laid down thata proclama- 
tion of sale shall contain certain particulars One 
of these is that it shall state the amount for the 
recovery of: which the sale is ordered. If the 
amount is wrongly stated the proclamation is a 
defective one, and a new proclamation should 
issue after the amount has been corrected |p. 540, 
cols. 1 & 2.] 

Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 24th 
January 1915, rejecting the application for 
a new proclamation of sale to be issued, 


Mr. Ganpat Rat, for the Appellants. 

Mr. Santanam for the Desree-holder and 
Lala Mott Sagar, R S., for the Auction- 
purchaser, Respondents. 


JUDGMENT.—This is an appeal by the 
jadgment-debtors from the order of the Dis- 
triot Judge of Delhi rejecting their appli- 
cation that a fresh proclamation of sale 
should be made under Order XXI, rule 66, 
Civil Procedure Code. Mr. Santanam on 
behalf of the decree-holder-respondent raises 
a preliminary objection that no appeal lies 
and in support of his sontention refers to 
Sivagami Achi v. Subrahmanta Ayyar (1), 
which was followed in Deokt Nandan Singh 
v. Bansi Singh (2). The Madras case dealt 
with proceedings of a Court under seotion 
287 of the former Code of Civil Procedure, 


whish corresponds with Order XXI, rule 66, 
(1) 27 M. 259; 14 M. L. J. 67. 
(2) 10 Ind, Cas. 871; 14 C. L. J, 85; 16 C, W, N. 
124. 


540 


BANWARI LAL V, MAHESH, 
of the present Code. It was, however, 


pointed out by a Fall Banch of the Patna 
High Court in the case reported as Raghu- 
nath Singh v. Hazari Sahu (8) that Order 
XXI, rule 66, Civil Procedure Code, differs 
from section 287 of the Code of 1832 in 
that it requires a Court to draw up a pro- 
elamation of sale after notice to the decree- 
-holder and the judgment-debtor. It was 
accordingly held that the action of a Court 
in settling the terms of a proclamation 
under Order XXI, rule 66, is a judicial act. 


In the case reported as Shiam Lal v. Roshan | 


Lal (4) a Division Bench of the Allahabad 
High Court held that some of the orders, 
passed by an execution Court in proceed- 
ings under Order XXI, rule 66, are decrees 
and appealable as such and that an order 
refusing to enquire into the valuation was 
an appeslable decision. In the present case 
the proclamation was amended after notice 
was issved to the parties but when the 
judgment-debtors asked that the amended 
proclamation should be published in ascord- 
ance with law, their application was re- 
jected. This was, in my opinion, æ judicial 
desision and arppealable as sush. The 
original proclamation stated tkat the amount 
for the recovery of which the sale was 
ordered was Rs. 6,511 odd. The procla- 
mation issued on the 24th December 1917, 
but on the 16th of January 1918 the 
decree-holder applied that it should be 
amended and that Rs. 7,603 odd, should be 
entered as the amount due. The District 
Judge amended the proclamation on the 


22nd of, January and the sale was held-on . 


the 24th of the same month. It is con- 
tended on behalf of the appellants that a 
new proclamation should have been made 
and published in accordance with rules 66 
and 67 of Order XXI, Civil Procedure 
Code. The Legislature has laid down that 
a proclamation of sale shall contain certain 
particulars. One of these is that it shall 
= gtate the amount for the recovery of which 
the sale is ordered. If the amount is 
wrongly stated it is clear that the pro- 
slamation is a defective one. When the 
amount has been finally settled the pro- 
elamation should then issue. -If the amount 
has in the first instance baen wrongly 


3) 87 Ind. Cas. 872; 1 P. L. W. lll; 2 P. L. J. 


130; (1917) Pat. 105. ` 
(4) 35 Ind. Cas, 280; 14 A. L, J. 363. 
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stated in the proslamation and it is subse- 
quently corrected, it is, I think, obvious 
that a new proclamation should issue. It 
is argued on behalf of the respondent that 
the matter is quite immaterial, bat I do 
not - think that any matter can be said to 
be immaterial which the Logislature has 
distinctly laid down shall be entered in the 
proclamation of sale. I, therefore, hold that 
the judgment-debtors were entitled to have 
a new proclamation issued, and I assord- 
ingly accept the appdal and setting aside 
the order of tha lower Court dirast that a 
new proclamation shall issue in ascordansa 
with law and that the property shall be 
resold thereafter. Costs in this Oourt will 
be on the parties, 
Appeal accepted. 


PRIVY COUNCIL. 
ÅPPEAL FROM THE OUJDA JUDIOIAT; Commis- 
SIONER’s Court, 
July 16, 1918, ` 
Present: —Lord Atkinson, Lord `Phillimore, 
Sir John Edge and Mr. Ames? Ali. 
BANWARI LAL —PLAINTIFE—ÅPPELLANT 
versus 
MAHESH AND OTHERS— DEFENDANTS 
Nos, L to 24—RESPONDENTS, 

Hindu Law—Alienation by father set aside in suit 
by sons—Alienee, whether liable for mesne profits. 

The possession of a transferee from a Hindu 
father, under a deed which is set aside on con- 
dition of the sons’ paying a certain sum of money 
to the vendee, cannot be said to have been une 
lawful while the deed stood and no mesne profits 
can, therefore, be awarded against him. [p. 543, . 
col. 1. : 

Messrs. De Gruyther, K. O., and Dube, for 
the Appellant. > . a 
. JUDGMENT. | 

Lorp Puttimore.—The appellant is the 
plaintiff in this action, which: was brought 
by him on the 2nd January 1913 against 
the present respondents and others to 
recover certain shares in the village of 
Ferozepur which had been conveyed by 
his father to Kali Pershad, the ancestor 
of the present respondents-deferdants Nos. 1 
to 24, by thse deeds of sale dated the 
20th April 1889, 6th January 1892 and 
13th April 1894, ` cae 72 
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By the firsta 2-anna share was conveyed 
for Rs. 4,010; by the second a lanna 
share Rs. for Rs, 2,060; and by the third. a 
like share for a like amount. 

The defence was that as to the first sale 
it could not be attacked, by the plaintiff, as 
he, according to his own case, was not born 
at the time, and his father was the sole 

. proprietor not being joint in family, and 
conld deal with the estate as he thought 
fit; that as to all of the sales there was 
necessity for them, and that the money 
was not raised for immoral purposes. 
Farther, there was a plea of the Statute of 
Limitations. | 

The point as to this plea turns upon these 
facts. The period for attacking euch a 
sale in ordinary cases is fixed by Article 
126 of the Indian Limitation Act at twelve 
years. But by section 7— ` 

“ Tf a person entitled to institute a suit 
or make an application be, at the time 
from which the period of limitation is to 
be reckoned, a minor, or insane, or an 
idiot, “he may institute the suit or make the 
application within the same period sfter the 
disability has ceased, as would otherwise 
have been allowed from the time. prescrib- 
ed therefor in the third column of the 
Second Schedule hereto annexed, ” 

-The time prescribed Ng three years. The 
plaintifl’s case is that he was born on the 
4th January 1892, He would come of 
age at 18, and then he would have three 
years, which would take tim to the 4th 
January 1913. . 

The case for the defendants was that 
the plaintiff was at least 28. 

The Subordinate Judge desided- for tke 
plaintiff on all points. He held that there 


was no necessity for any of the sales ; that- 


the money raised by them was used for 
immoral purposes; that, as regards the 
first sale, thé plaintiff could .attack it 
though he was not born at the time, 
because his father was not separate. in 
family but joint with his own brotherand 
apparently other relatives, and because 
“thealienation made by one member of 
the co-parcenary body can be objected to 
by another member born subsequently.” 
He found that the plaintiff was born on 
the 6th January 1892 and had, therefore, 
instituted his suit in time to save the 
Statute of Limitations. : 
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On appeal the Judges of the Court of 
the Judicial Commissioner of Ondh took a 
different view. The Judges found that the 
plaintiff’s father was separatein family at 
the time when the, first sale was made, 
which rendefed it unnecessary to decide 
upon the proposition of law upon which 
the Subordinate Judge had acted. As to 
the second and third sales they were of 
opinion that certain sums, to wit, Rs. 1,622 


of the moneys received on the 
second sale, and Rs. 153-12-09 of the 
moneys received on tbe third sale, 


applied in payment of antecedent debte, 
and that to this extent the sales could 
be supported, but to no greater extent. 
They found, however, that the plaintiff had 
not established “that be attained majority 
within three years before suit ” 
therefore, they dismissed his suit. 
this appeal. 


Their Lordships will deal first with the 
point as to the plaintiff's age. As the 
appeal was heard ex parte, the evidence on 
this matter was reviewed atthe Bar with 
minuteness and care, There were three 
witnesses whom the Subordinate Judge saw 
and upon whose. evidence be relied. The 
first was Shiva Lal. He was the family 
priest. Hesaid that on the day of the 
plaintiff's birth he was in the village and 
that he made notes of the birth of the 
children of his disciples, and he produced 


Hence 


-a manusoript almanack with the entry cf 


the birth of the ‘plaintiff on the 4th 
January 1892. Points are made against 
this evidence, first, that he was a resident 
of Bindraban and not of Ferozepore, but it 
is established, and indeed it is for one 
reason part of the defendants’ case, that 
the plaintiff's family were by origin cf 
Bindraban, and secondly, that he did not 
produse a horoscope. It will be seen, 
however, that the third witness did produce- 
one. 


The second witness was -Girdhari Lal; 
he was a first cousin, and says he was 
in the village at the time of the birth, and 
be fixes the date as being the 4th January 
1892, that on which his grandmother 
died and upon which he annually performs 
certain religions rites. He says that he 
and his mother were the only relatives in 
the house at the time; and that he went 


i 


were 


and, - 
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away next day with his mother to his 
grandmother’s funeral. 

The Judges of the Court of Appeal 
thought that he was—in saying that he 
was the only male of the house present— 
contradicted by another witness, Baldeo, 
who said that be was called by the father 
to the house on the day after the birth 
andalso thought that it would be impro- 
bable that Girdhari Lal and his mother 
would in the circumstances go away to 
his grandmother’s funeral ; but there is 
no necessary inconsistency between the 
two witnesses, as the father may well have 
returned on the next day, and this may 
. also explain why Girdhari Lal went away 
to the grandmother’s funeral. 

Baldeo, the third® witness, is a Pandit, 
He produced an almanack and horoscope, 
Objection was taken to this document onm 
the ground that it was not entered in the 
list of documents as required by Order VII, 
rule 14, and it was rejected by the Sub- 
ordinate Judge. This:was an error. The 
document was not one to be relied upon 
as a probative document in itself, but it 
was a record made by the witness at the 
time, to which he.was entitled to refer 
for the purpose of refreshing his memory. 
In any case the criticism of the Jndges 
of the Court of Appeal, that there was no 
horoscope, was not well founded. Baldeo 
also deposed to-~the 4th January 1892 as 
the date. 

Then there wasa fourth witness, Kali 
Din, to whose evidence on this point no 
reférence was made in the judgments of 
either Court, possibly because his principal 
evidence was with regard to the immoral 
consideration for one of the deeds of sale. 


But his evidence on this other point seems: 


to have been believed, and he says that 
the plaintiff was born three days before 
the execution of the deed of sale of the 
“6th January 1892, which would be the 


3rd January or only one day different 
from that deposed to by the other 
witnesses. 


The only evidence offered on this head 
by the respondents is that of the principal 
defendant, Mahesh. ‘He said that the 
plaintiff was 26 or 27 when the last deed, 
that of the 13th April 1894, was executed. 
This was an extravagant statement. Then 
he reflected and said, that the plaintiff 
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was 6 or 7, whioh would make the plaintiff 
born somewhere about 1887 and make him 24 
or 25 at the date of the institution of the 
suit, the case as made. by the defendanta’ 
Pleader being that he was at least 28. 

The plaintiff also produced three dcotors 
of repute who examined the plaintiff, one 
onthe 9th Marsh 1913, and the other 
two on the 15th May 1913, and thought 
that then he was about 21. They admitted, 
as might be expected, that they sould not 
speak positively to a year or so; but as 
between the two cises, their evidence is 
of value as showing that the age 
attributed by the defendants to the plaintiff 
wonld not be medically ‘probable, 

Comment was made in the judgment of 
the Court of Appeal on the fact that the 
plaintiff did not produce his father or 
mother ; but the father, who was made a 
defendant in the snit, and whose acts and 
charactor were impugned, was a witness 
rather to be called for the defendants than 
for the plaintiff; and no question seems to 
have been raised at the trial as to the 
I? aby point had 
been made about ber absence it is quite 
possible that an explanation might have been 
offered, 

There remaingd one further matter upon 
which the Judges of the Court of Appeal 
commented unfavourably. The case for the 
plaintiff, as stated in his plaint and made 
by his witnesses, was that he was born on 
the 4th January; but his statement on 
oath, made at the time of the settlement 


of the issues, was that he was born on 
the 6th. Hither date is equally good 
for his case. He could not himself 


know on which day he was born, and if he 
made some error or misstatement to this 
very trifling extent it would not destroy 
his case. It is possible, as it was suggested 
at the Bar, that he might ‘usually reckon 
according to Hindu chronology, and may 
haye made some mistake in - transferring 
this into an English date. 

Upon the whole their Lordships see no 
reason for differing from the finding of 
the Subordinate Judge in the matter, and 
they are of opinion that the plaintiff brought 
his suit in time. 

As to the first sale-deed, the finding 
in the Oourt of Appeal that the plaintifi’s 
father was separate in faot at the time 
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of its execution, and could dispose of his 
property as he pleased, has not been 
successfully impeached, ang this deed must 
anyhow stand. And as to the second and 
third sales, their Lordships upon considera- 
_tion are not disposed to disturb the find- 
ings of the Court of Appeal. The plaintiff 
oan, therefore, only get these deeds set 
aside upon the terms of repaying the 
several sums which were applied to pay 
antecedent debts, 

It will be the principal only of these 
sums that the plaintiff will have to pay 
as the defendants have been in possession 
of the estate. 

The Subordinate Judge made a decree 
in favour of the plaintiff for mesne profits, 
and rightly from his point of view, because 
the deeds were to be unconditionally set 
aside. But inasmuch as in the view of 
the Oourt of Appeal, which their Lord- 
ships accept, they are only to be set 
aside upon payment of certain sums, the 
defendants must be deemed to be lawfully 
in possession until they are set aside, and 
are, therefore, not accountable for mesne 
profits. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal 
should be allowed, that the decree of the 
Court of the Judicial Commissioner of 
Oudh should be reversed, and that the plaintiff 
should have a decree setting aside the 
second sale and giving him possession of 
the l-anna share in the village, Feroze- 
pur, which passed by that sale upon pay- 
mont of Rs. 1,622 and setting aside the 
third sale and giving him possession of the 
l-anna share which passed by it on pay- 
ment of Rs. 153-12-0 and that the plaintiff 
` should have the costs in both Courts below 
and of this appeal, 

: Appeal allowed. 


Solicitors for the Appellant: Messrs. 
Watkins and Hunter. 
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ALLAHABAD HIGH COURT. . 
Fixst Crvit Arrear No, 67 oF 1917, 
January 20, 1919. 

Present; —Sir Henry Richards, Kr., Chief 

Justice, and Jastice Sir P, C. Banerji, Kr, 
Lala RAM LAL—Ptatnrive— 
APPSLLANT 
versus 
Musammat TAMKIN BANO AND OTAERS— 
Derenpants — RESPONDENTS. 

Registration Act (XVI of 1998), s. 23— Place of 
registration —Property not. belonging to emecutant 
included to give jurislittion to Registrar, effect of 
Registration, validity of. 

Where an item of property which does not belong 
to the executant of a deed and is not intended by 
the parties to be affected by the deed, is included 
in the deed merely for the purpose of obiaining 
registration of the deed in a district where no 
part of the property actually intended to be affected 
by the deed is situate, such registration is invalid 
and does not operate to confer any title. [p. 646, 


“col, 1.] 


Firat appéal from the decision of the Sub- 
oe Judge, Badaun, dated the 20th July 
916. 


FACTS.—Plaintifé sued to recover 
Rs. 10,250 15 7 by sale of the mortgaged 
property on foot of a simple mortgage deed 
dated 30th January 1904 and a security bond 
of the same date. The mortgage was executed 
by one Karam Ahmad, defendant No, 1, to 


secure a debt of Rs. 1,970, The  seourity 
bond was executed by one Ali Ahmad 
deceased and he hypothecated certain 


properties as security for the debt incurred 
by Karam Ahmad. The security bond was 
registered at Budaun. The properties oom- 
prised in the security bond were:—(1) 5 
biswas share in village Deoria, Tahsil 
Dataganj; (2) 23 biswas share in village 
Rampur, Tahsil Dataganj; (3) 100 yards 
land of Filkhana in Mohalla Satha, - City 
Budaun. There were separate registration 
offices at Dataganj and Budaun. The third 
item of the property giving the Sab- Registrar 
of Budaun jurisdiction to register the docu- 
ment did not belong to Ali Ahmad, 


The trial Court gave a decree against 
the properties of Karam Ahmad, bat 
refused to give a decree against the heira 
and transferees of Ali Ahmad, on the 
ground that the parcel of land which gaya 


“the Sub-Registrar of Budaun jurisdiction 


to register the security bond did not belong 
to Ali Ahmad and, therefore, the registration 
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, of the bond at Budaun was invalid. 
Mr, Sital Prasad Ghosh and Hon’ble Mr, 
Narain Prasad, for the Appellant. 


Mr, Ibn-i- Ahmad, Dr. S. M. Sulaiman and 
“Mr, Lakshmi Narain, for the Respondents, 


JUDGMENT.—This appeal arises ont of 
a suit brought on foot of two hypothesation 
documents. One was & mortgage pure and 
-simple. The other was a security bond ky 
which the executant undertook to guarantee 
the due payment of the amount of the 
mortgage and interest, to, secure which he 
hypothecated certain property. The deeds 
are of even date, and the Oourt below 
‘granted a decree for the sale of the pro- 
perty mortgaged but dismissed the suitin 
‘so far as it sought the sale of the pro- 
perty which had been mortgaged by way 
of security. The defendants who were 
interested in this last mentioned property, 
consist of subsequent transferees and the 
heirs of the deceased executant. The Court 
below awarded three sets of costs to these 
defendants. The Court below found that 
one item: of property which did not belong 
to the executant of the security bond was 
intentionally entered in order to enable the 
document to be registered at Budaun. The 
Court was of opinion that the executant 
had no interest in this property and that 
the mortgagee knew quite well that it was 
not intended that ib should form any por- 
tion of the security. We see no reason 
to differ from the finding of the Court 
below on this question of fact. It seems 
to us highly probable that the object of 
entering this particular item of property 
was to enable the document to be regis- 
tered at the Budaun Snub. District Registra- 
tion Office. The principal mortgage, which 
we have already said was of even date, 
had to be registered in this office because 
the property comprised in it was situate 
in that Division. The property mortgaged 
by way of security was not situate in 
the same district The item of property 
consists of a small strip of land, about 29 
square yards, either adjoining or near the 
executant’s house. It is significant that 
the property is not mortgaged as an ap- 
purtenance to the house, because the house 
was not mortgaged at all, and the pro- 
babilities are that this small piece of land 
was miles away from the villages shares 
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io which were baing hypothecated. The 
Court below sonsidered under these giroum: 
stances that the sesurity bond had not been 
duly registered and for this reason dismissed 
the suit so far asit related to the proporty 
comprised in this bond. It is unnecessary 
to state that it was necessary that this 
document in order to affect the property 
Section 28 of 
the Registration Act provides that “Every 
document mentioned in sestion..... ... shall 
be presented for registration in the office of 
a Sub-Registrar within whose Sub-Distriot 
the whole or some portion of the property 
to which sush document relates is situate.” 
No portion of the property to which the 
document in question related was situated 
in the Budaun Sab-District except the 
piece of land to which we have already 
referred. It is contended that the inclusion 
of this pieco of land, quite irrespective of 
the want of title of the mortgagor and 
the intention of the parties, made the deed 
relate’ to this 29 square yards. We think 
that this contention is not sound. If neither 
the mortgagor, nor the mortgages, intended 
that the piece of land should ba mortgaged 
or form any ‘portion of the security, then it 
seems to.us impossible to contend that the 
document “related” to this little piece of land. 
In the case of Harendra Lal Roy Ohowthurt 
v. Hart Dasi Debi (1), where the fasts 
were very much the same as they arb in 
the present case, their Lordships of the 
Privy Council say at page 989* of the 
report “Bat the point may be put in 
another way upon broader grounds. Their 
Lordships hold that this parcel is in faot 
a fictitious entry, and represents no property 
that the mortgagor possessed or intended 
to mortgage, or that the mortgagee intended 
to form part of his security. Such an 
entry intentionally made use of by the 
parties for the purpose of obtaining registra- 
tion in a district whére no part of the 
property actually charged and intended to 
be charged in fact exists, is a fraud on 
the registration law, and no registration 
obtained by means thereof is valid,” In 

(1) 28 Ind. Cas. 687; 41 C. 972; 27 M. L. J. 80; 
12 A.L. J. 774; 16 M. L. T. 6; (1914) M. W. N. 462; 
1L. W. 1050; 18 C. W, N. 817;19C. L.J. 434; 16 
Bom. L, R. 400; 41 I. A. 110 (P. 0.). 
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our opinion in the present oase this 29 
gquare yards represents no property that 
the executant possessed, or intended to charge 
or that the mortgagee intended should form 
part of the security. A decision of this 
Court in Mangali Lal v. Abidyar Khan (2) 
is to. the same effect. The only question 
which remaina is the question of costs, 
The subsequent transferees we think are 
entitled to their costs—under the usual 
practice of this. Court costs follow the 
result. With regard to the heirs of the 
executant the case stands on a somewhat 
diferent basis, We are perfectly ~satisfied 
that. their ‘predecessor in-title was fully 
awara of what was being done and deliberate- 
ly allowed the 29 eqnare yards of land to be 
included in the security’ bond. Under the oire 
cumstances we think that the heirs of the ex- 


ecutant of the security. bond should bear their 


- own costs here and in the; Court -below. 
The result is that we vary the decree of 
the Court. below by directing that the 
defendants Nos. 2. and 3 shall. pay their own 
costs; In all other respects we confirm 

— the dsaree of the Court below and dismiss 
the appeal. The, respondents, other than 
defendants Nos, 2 and 3, will have their costs 
of this appeal, each having a separate, set of 
sosts. Costs in this Court will include fees on 

. the higher soale. The defendants Nos, 2 and 
3 will bear their own costs of this appeal. 


- Appeal dismissed. 
(2) 41 Ind, Cas. 3; 15 A. L J. 559; 39 A. 523. 


CALCUTTA HIGH COURT. 
APPEAL Feom ORIGINAL Civiu Sort No, 62 
or 1917. 

August I, 1918. oo 
Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, Justice Sir John Woodroffe, 
Kr., and Justice Sir Charles Chitty, Kr. 
Syed HABIBUR RAHAMAN 
CHAUDHURY AND ANOTAER— PLAINTIFFS— 
APPELLANTS 
versus * 
Syed ALTAF ALI CHAUDHURY 


AND OTAERES—D)EFENDANTS— RESPONDENTS, 
Muhammadan , Law—Marriage—Legitimacy~-Co-’ 
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habitation, long—Preswmption—Acknowledg ment, cone 
ditions necessary for =-Concubinage, whether semblance 
of marriage—Tlegitimate son, whether can be acknow- 
ledged. 

The inference of marriage between a man and 
a woman drawn, under the Muhammadan Law, 
from long and continued cohabitation between 
them, is much weakened where itis found that the 
relations between them were in the first instance 
irregular and that the woman was the kept mistress 
of the man. [p. 670, col. 2] 

Under the Muhammadan Law a child whose 
illegitimacy is found beyond doubt by reason ofthe 
marriage of its parents being disproved or found to 
be unlawful cannot be legitimatised by an acknow- 
ledgment, Acknowledgment has only the effect of 
legitimation where either the fact of marriage or 
its exact time, with reference to the legitimacy of 
the af s birth, is a matter of uncertainty. [p. 578, 
col, 2 

No statement made by one man that another 
(proved to be illegitimate) is his son can make that 
other legitimate, but where no proof of that kind 
has been given such a statement or acknowledg- 
ment is substantive evidence that the person so 
acknowledged is the legitimate son of the person 
who makes the statement, provided his legitimacy 
be possible. [p. 574, col. 1.] 


An acknowledgment by one person that another 
erson is his son made with the object of obtaining 
the latter's admission to a school or of effecting 
his marriage with an heiress does not, under the 
Muhammadan Law, amount to such acknowledg- 
ment as would confer the status of a legitimate 
son on the person acknowledged. [p. 574, cols. 1 & 2.] 

Per Woodroffe, J.—Where there is an acknowledg- 
ment in other respects valid, it becomes invalid if 
the facts proved are held to show that there was 
no marriage or semblance-.of marriage between 
the parents of the child at the date the child was 
born, so that the latter was the issue of zina. If, 
however, zina is not shown but marriage is loft 
in doubt, then acknowledgment confers the status 
of legitimacy. [p 574, col, 2.] 


If mere cononbinage is established there is, ew 
hypothesi, neither marriage nor semblance of 
marriage, which a proved concubinage excludes. 
[p. 575, ool. 2.3 4 

Per Chitty, J. .—-Concnbinage is never regarded in 
Muhammadan Law as equivalent to marriage for 
purposes of legitimation. [p. 586, col, 1.] 


Under the Muhammadan Law an acknowledgment 
may be express or implied. [p. 587, col. 1.] 


An acknowledgment or recognition of legitimacy 


. once made by the father cannot be disproved, 


nor can the father himself be allowed to repudiate 
it. But where the acknowledgment has to he 
inferred from thé facts, e. g, the treatment of the 
son by the father, it isnot always easy to see at 
what point of time the acknowledgment became 
final and complete. In such a case the surrounding 
circumstances must be looked atto see whether the 
treatment or statements relied upon do in fact 
bowel to a valid acknowledgment, [p. 687, cols, 
& 2, 
Appeal against the decision of Mr, Justice 
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Greaves, dated the 14th May 1917, in Suit 
No, 99% of 1915. 

FACTS appear from the following judg- 
ment of 

Greaves, J—The plaintiffs in this suit 
claim’a declaration that the plaintiff Syed 
Habibur Rahman Chowdhury, whom I will 
call for brevity Habib, is the sole heir of 
Nawab ‘Syed Abdus Sobhan Chowdhury, 
deceased, whois referred to in this judg- 
ment as Sobhan, and that Habib as such 
from the date of Sobhan’s death, namely, 
the 2nd July 1915, up to the llth Os- 
tober 1915 is entitled to possession and 


enjoyment of the estate and properties left: 


by Sobhan, and that from the llth Oec- 
tober 1915 Habib and plaintiff Rebecca 
Joseph Hyam are each entitled to a moiety 
of such estate. The plaintiffs also ask for 
consequential relief, 

Habib claims to be a son, born in June 
1893, of Sobhan and one Mczelle Cohen, a 
Jewess, said to have been converted to the 


-Muhammadan faith, who is alleged {in the” 


pleadings to have married Sobhan in or 
about the year 1884, end Habib, in the 
event of his failing to prove the marriage 
between Sobhan and Mozelle Cohen, relies 
on various acts of acknowledgment by Sob- 
han of him as Sobhan’s legitimate. son, 
from which he asks the Court to infer that 
a marriage haa taken place. These acts are 
set’ forth in paragraph 7 (a) of the plaint 
and in the evidence. 

The faots alleged in paragraph 7 (a) 
` were raised by amendment of the- plaint 
after the suit bad commenced, and which 
I allowed, although opposed by the defend- 
ants. Other acts of acknowledgment are 
to be found in the evidence. The defend- 
ants contended that the -plaintiffs shon'd 
be confined to the particulars of acknow- 
ledgment pleaded in paragraph 7 (a), but 
after some hesitation I allowed evidence to 
be- given of other acts of acknowledgment 
as the order for amendment did not in 
terms confine the plaintiffs to the particulars 
of acknowledgment pleaded in paragraph 
7 (a), and, moreover, I was reluctant in a 
case of this nature, where publicity may 
induce other witnesses, previously unknown 
to the plaintiffs, to come forward, to exclude 
this’ additional evidence. In admitting this 
evidence, I.gave the defendants time and 
opportunity before sross examination to sift 
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and examine it, so that they have not been 
prejudiced by the. sourse which has been 
adopted. The plaintiff Rebecca Joseph 
Hyam claims by purchase a half share in 
Habib’s right, title and interest-in Sobhan’s 
estate. The defendant Syed Altaf Ali 
Chowdhuri, herein referred to as Altaf, is 
a son of a daughter of Sobban named 
Altafunnessa by his first wife Tahurunnessa, 
Altafonnessa married one Syed Nawab 
Ali Chowdhuri (herein called Nawab Ali) « 
Who was called as a witness by the plaint-_ - 


iffs, and sbe predeceased her father Sobhan — 


leaving Altaf anda daughter Johora, who 
is still living. Altaf, accordingly, can under 
no circumstances, having regard to the exist- 
ence of defendants Nos. 2, 3 and 4, be 
Sobhan’s heir, and be is made a defendant 
as he is alleged to be in wrongful pos- 
session of some portion of Sobhan's pro- 
perty. The other three defendants, whom 
I will refer to respectively. as Ahmad, Ma- 
homed and Noorul, are nephews of Sob- 
han, being sons of an elder brother Abdul 
Jubbgr who predeceased Sobhan, and they 

are rightful „heirs of Sobban’ if Habib fails 
in establishing his legitimacy. The defend- 
ants admitted atthe Bar that Habib is a 

shild of Sobhan and Mozelle Cohen, but 
they deny that Sobhan was ever married 
to Mozelle Cohen, and assert that she was 
his mistress, and Altaf denies that Sobhan 
left any property at his death to which 
he was entitled-in bis own right A 
daughter Zakina Khatoon was also born to 
Sobhan and Mozelle Cohen prior to the birth 
of Habib, namely, in 1890 —s5he married 
Nawab Aliin 1908 and died in 1912, thus pre- 
deceasing Sobhan. The plaintiffs rely strongly 
on the fact of Nawab Ali’s marriage'to Zakina 
as evidencing the legitimacy of Habib and 
Zakina. So far as property is concerned, 

it appears that in or about the year 1890, 

a Waqf was created of certain property 
which belonged to Tahurunnessa, of which 

Sobhan was appointed Mutwali and of which 
Altaf is now Mntwali, As regards the pro- 
perty comprised in the Waqf, the plaintiffs, 
1 understand, suggest that the Wagf is. 
illusory and can: be set aside, although 

they admit that thie cannot be done in the 
present suit as this was never raised in 
the plaint. So far as other properties of 
Sòbhan are concerned, ib appears that on 

the 19th February 1902 four deeds were 


t 
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exeonted which are in evidence in this suit, 
namely, (1) a declafation of trust of cer- 
tain properties to which Sobhan, Altaf and 
Johora were parties, (2) a conveyance of 
certain property by Sobhan to Altaf, 
a lease by Altaf to Sobhan, at a nominal 
annaal rent of Rs. 500, of all the properties 
conveyed, (4) an agreement for quiet pos- 
session by Sobhan of the properties oom- 
prised in the declaration of trust. Here 
again having regard to the form of the 
plaint and“ the fact that Johora is not a 
party to the suit, these documents admitted- 
ly cannot be attacked in this suit. The 
other properties to which Sobhan may 
he said to have some claim at his decease, 
are dealt with by an agreement, dated the 
7th July 1915, made betweenlthe four de- 
fendants ‘in this suit. If Habib is suocess- 
ful in establishing his legitimasy, he may 
be entitled to these properties, but I under- 
stand that in uny case Altaf cldims these 
as being accretions to the. Waq! estate 
created in 1890 by Johurennesse, of whish 
Altaf, as already ‘stated, is the present 
Matwali. 

The issues that arise in the suit are as 
follows :— 

(1) Was Mozelle Cohen married to Sob- 
han P , 

(2) If s0, was Habib the legitimate son 
of Sobhan ard Mozelle Cohen P 

(3) What properties did Sobhan die pos. 
sessed of ? 

(4) Are the plaintiffs entitled to any pro- 
perties in the possession of the defendants, 
or any of them f 

(5) Is the plaintiff Rebecca Joseph Hyam 
a be:amidar for her husband P 

(6) Was there any acknowledgment as 
pleaded in paragraph 7 (a) of the plaint, and 


< if so, what is its legal effect ? 


I now come tc examine the oral and docu- 
mentary evidence addused on behalf of the 
plaintiffs, 

First, as to the oral evidence. The first 
witness who was called was Robert Clement 
Joseph, who was in Sobhan’s service for 
5 years, frow Marsh 1910 to Sobhan’s 
death in July 1915, as -personal assistant 
living always with Sobhan in Caloutta and 
other places. Hestated-that he knew Habib 
as Sobhan's son from the treatment he re- 
ceived, and from statements of Sobhan to 
him that Habib was his son; that he first saw 
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Habib at 27, Weston Street (Sobhan’s house), 
when Habib came from Aligarh in 1919 or 
the beginning of 1911, on which oosasion 
Sobhan introduced Habib to him as his son, 
saying he hoped he would be well educated 
and that he intended to send him to Eng- 
land; that Habib stayed for sometime on 
this oscasion at No. 27, occupying a room 
adjoining that of the 4th defendant. The 
witness stated that Sobhan was anxious 
when Habib was ill, gave him money and 
clothes, had him to meals with him and 
supervised the cooking of his food when 
he was sick, and kept 2 servants for him, 
He also stated that the 3rd and 4th de- 
fendants treated Habib as a brother and 
that Altaf treated him ‘as one of the family 
and took him driving and shopping and 
called him Habib, who in return called 
him .Chacha, and he stated that Nawab Ali 
treated him in the same way and aalled 
him Habib Bhai, The witness stated that 
Sobhan told him that Habib’s mother was 
a Jewish lady who was one of his wives 
and instructed him to see Miss | Sorabji 
about Habib’s marriage, ‘saying, ‘‘propose 
my son’s marriage to Salamat Ali Khan’s 
daughter,” and in  oross-exainination he 
stated that Sobhan said to Dr, Copinger 
on one occasion, “go and see my son.” 
Miss Cornelia Sorabji, the lady assistant 
to the Court of Wards, whose evidence was 
taken “on commission, stated that Sobhan 
called on ber upon the 20th June 1911 to 
ask for the hand of a Purdanashin ward 
for his son and pointed out the advantages 
of the match, having regard to his income, 
to the situation of the estate and the ad- 
vantage of a ward marrying into so old a 
Raj family, and she resognised the last wit- 
ness as the person who accompanied Sobhan 


“on that oacasion. i 


The next witness, the plaintif Habib, 
stated tbat he was now 24 years old, that 
be knew 27, Weston Street (Sobhan’s 
Caloutta residence), and. that he used to 
live there in his childhood and’afterwards, 
that he went to the Oaloutta Madrasa 
when he was 8 years old and stayed there 
3 or 4 years and that hoe left there in 
1905 for the Hara S3hoo), where he was 
for 3o0r 4 months when he returned to the 
Calcutta Madrasa ani was a student there 
up. to 1910, when he was sent to Aligarh. 
He stated that Sobhan paid his school 
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fees and met his expenses and that up to 
1910 he ocsupied a separate room at No. 27, 
Weston Street, had two servants for his 
personal use, whose wages Sobhan paid, and 
that he took his meals at Sobhan’s table. 
He: stated that he called Altaf Chacha, 
and that Altaf called him Habib and treated 
him as a member of the family and that 
Nawab Ali did the same. He stated that 
his mother died when he was 8 or 9 and 
that he remembered her very faintly (he 
was in fact 10 years old when Mozelle 
died), be also-stated that he was taught 
the Koran and that he attended Sobhan’s 
faneral at Bogra and took part in the 
funeral ceremonies. He stated that he ad- 
dressed Sobhan as father (Baba) and that 
Sobhan called him “Baba” and told bim 
that he was negotiating with Miss Sorabji 
and with the Collector of Chittagong for 
bis marriage. With regard to the Ex- 
hibits O 1— 3, letters which passed between 
him and Altaf on the 2nd July, he stated 
that the draft letter was in Altaf’s hand- 
writing who asked him to write and sign 
a similar letter and give it to him. He 
stated. that on the 50ch June 1915 he had 
a conversation in the afternoon with Altaf 
as to an agreement being made and signed 
by the witness and the four defendants, 
but that he did not know or discuss the 
~ terms of the agréement bnt that in the 
evening of the same day Mr. M. M. Chatter- 
jee called and conversation took place be- 
tween Ohatterjee, the witness, defendants. 
Nos. 2 and 8, Altaf and Rukmini (Nawab 
Ali’s manager)’ lasting from 8 o’slosk until 
when Chatterjee left and the conversation 
-was continued up to 44a,m. The witness 
says that he was asked by defendants Nos. 1, 
2 and 3 to sign an agreement, the draft 
of which he saw in Chatterjee’s hands and 
which was prepared’ by him at the meeting, 
and that Altaf offered him a house and 
Rs, 100a month. He states that Obatter- 
` jee read out the agreement and Altaf 
aid that Sobhan had given everything 
away and that there was a small sum 
which they were dividing, that he met 
Altaf at 8 o’slock the rext day and also 
the other defendants and that he was 
pressed to sign the agreement up to 12 
o'clock when he agreed, but that subse- 
quently at Chatterjee’s office he was not 
allowed to sign, as Chatterjee said that he 
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might say afterwards that everything 
was his, but that on bis return to Weston 
Street he wrote. a letter in the terms 
of Altaf’s draft Ol, signed it and gave it 
to Altaf. 

In cross examination he stated that he 
was known to all Sobhan’s friends as his 
legitimate son, that for 2 or 3 years prior 
to Moczelle’s death he was not residing with 
her and that he did not remember living 
at 18, Radha Bazar Lane, ‘at the time of 
his entry into the Caloutta Madrasa on 
the 24th March 1908, and that so far as 
he remembered, he was always living at 


the Weston Street house. He. stated 
that „his mother was married twice, 
first to ‘Sobhan and subsequently to 


Aga Mohiaddin Khan in Sobhan’s life- 
time, that she had a house, 21, Kbyro’s 
Lave, of which be took possession a year 
before Sobhan’s death, who said to the 
witness that his mother had ` some pro- 
perty and that a person was enjoying it 
through a tenant. The 4th witness, Khaja 
Kutubuddin, stated that he knew Sobhan 
and was connected with him through 
Sobhan’s marriage to his step-sister Tali 
Afrozs, that whenever he came tó Calcutta 
he saw Habib at Weston Street and 
knew him as Sobhan’s son, as Sobhan 
treated him as a son and galled him sush, 
and that- Habib took meals with Sobhan. 
He -stated that he knew Mozelle personally 
and that she was Sobhan’s wife and that 
be saw ber at Weston Street and at 
Sobhan’s Bogra house and that she observed 
Purdah and was treated by Sobhan’s family 
in the way Begums are treated and was 
addressed as Begum Sahib. I am not 
prepared to place any reliance upon the 
testimony of this witness. During his 
cross-examination he continually seemed to 
me to be guessing and he frequently con- 
tradisted himself, and the impression I 
formed „after seeing him in the witness- 
box was that he was an unreliable witness, 
The ith witness was Lt Colonel Maynard 
of the I. M.S. who is the Professor of 
Opthalmis Surgery at the Medical College 
and was such in 1912 up to the month 
of February, when he was succeeded by 
Major Copinger who is at present serving 
with the forces in Mesopotamia. Oolonel 
Maynard produced the case book in which 
he made notes of the patients he saw and 
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“Blatéd that during hia absence the book 
was kept by Major Copinger, whose writing 
he knows. The book contains under date 
the 22nd March 1912 in Major Copinger’s 
writing the words “H. Rahman, aged 17,” 
` then above the line, son of Nawab of 
Bogra,” and this is followed: by a description 
of what was found in both eyes. The 
book contains entries of subsequent visits 
“on the Ist April and ‘the 7th and 25th 
June in the same year. Colonel Maynard 
stated that be saw Habib on his return 
to Calontta on the 9th and 25th July 
1913 and on the 2nd January 1914 and 
on the 25th May 1916, and that he is 
able to state that the person whose eyes 
he examined on the last date is the same 
person whoge eyes. were examined by Major 
Copinger on the 22nd March 1912, After 
some hesitation I admitted the entry of 
_-the 22nd March 1912 as evidence under 
the provisions of section 32 of the Evi- 
dence Act, as being a statement of a 
relevant fast made in the ordinary course 
of business and in discharge of professional 
duty by a person whose attendance cannot 
be procured witbout unreasonable delay 
and expense—the doubt I haye felt with 
regard to its admissibility arises because 
I think it is open. to question whetber 
the words “son of Nawab of Bogra” is 
an entry made in the ordinary sourse of 
business, and, if it is not,” Major Copinger 
eannot, I think, be said to fall within 
the class of persons described in sestion 
32 (5). But I have thought it better to 
admit the entry for what it is worth, 
although I'am not prepared to attach much 
weight “to it in ‘the absense of any evi- 
dence to show upon whoss information 
the entry of these words was made by 
Major Copinger. The 6th witness was 
Syed Nawab Ali. He attended reluctantly 
to give evidence in obedience to a -pro- 
clamation which I issued to sampel his 
attendance at the request of Counsel for 
- the plaintiffs. The leading Counsel for the 
plaintiffs olaimed'the right to cross-examine 
him and treat him as a hostile witness 
as soon as the witness admitted the. two 
letters of the 5th November 1914 and 
the 3lst July 1915 as his, Counsel stating 
that he was entitled to do 
jetters contradisted the evidence given by 
the Witness. I deglined to allow any 
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general cross-examination or to. allow the 
witness to be treated as hostile witness, 
but under. section 154 of the Evidence Act 
I allowed certain questions to be put to 
the witness of the nature of cross exami- 
nation where the statements in the two 
letters appeared to contradict his oral 
testimony, and [ allowed Counsel consider- 
able latitude, but I think it is only fair 
to the witness, whatever may be one’s 
view of the morality of his intentions of 
setting up heirs of Sobhan in order to 
azsist, Altaf, to state that he answered fairly, 
and I think frankly, all the questions put to 
him. 

‘The witness’ evidence was as follows:— 
he stated that .he married Zakina Khatoon 
and that Sobhan was her father and 
Mozelle Cohen her mother, that Zakina 
was 11 or 12 at the time of the marriage 
and the witness . about 40 and that he 


- had another wife alive at the time; he stated 


that he made no enquiries as to Zakina’s 
legitimacy - and that there was no need 
to enquire, as he knew all abont the 
family affairs.and that he- knew Sobhan 
had not been married to Mozalle Cohen, 
although he did not ask the question of 
Sobhan as to whether Zakina was legitimate 
or not, Hestated that he knew Mczalle was the 
kept mistress of the Nawab, having first heard 


‘of the intimacy in 1883 or 1884 through 


hearing of +Taburnonessa (Sobhan’s wife) 
falling out with Sobhan over this, and that 
he, the witnese, married Zakina because 
he loved her and she was very fair and 
he wanted her as hia wife and that 
he married her knowing she was 
illegitimate. The witness was, next ques- 
tioned as to the letter of the 6th November 
1914 and explained the words “the life 
of Habib will be necessary for your interest” 
by saying that ander no circumstances 
could Alaf be heir to Sobhan’s estate, but 
that it was his belief that after Sobhan’s 
death, if it ‘was necessary to set up an 
heir, Habib could very well be used as 
such to preserve Altaf’s interest if attacked, 
although the witness: knew Habib to ba 
illegitimate, and the witness stated that his 
belief was that under these circumstances 
a settlement would have been effested with 
the heirs, and any case brought by the 
heirs would not have gone to Court. With 
regard tọ the passage the more thg 
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number of heirs,” the witness stated that 
it was not his object to say that ZĘıkina 
was an heir of. the Nawab but that she 
conld be ured as auch, and he stated that, 
he meant by tho word ‘heirs’ nob regalar 
but alleged heirs, althongh he admitted 
that the meaning of the Bengalee word 
as it stood sould bear the meaning ‘regular 
heir.” The. witness stated that his fears 
were as to the nephews, defendants Nos. 2, 3 
and 4, who were the real heirs, and said 
that there was a small part cf‘ Sobhan’s 
paternal estate not included in the deed 
of gift executed by. Sobhan in favour of 
Altaf in 1:02, and that beyond that, the 
only property left by Sobhan consisted of 
accretions to the Waqf estate, whish were 
claimed by Altaf as Mutwali, With regard 
to the letter of the 3lst July 1915, the 
witness stated that by the words: “Here 
there was no want of real heirs (or heir)” 
(the word ‘real’ being translated “legal” 
in the firsb translation put forward by the 
plaintiffs), be meant illegitimate sons 
including Habib and stated that he wanted to 
convey by this that in a «case where 
there is no one to set up, people oreate a 
false claimant and set him op, but that in 
thig case there was no such necessity as 
there was an illegitimate heir who sould be 
set up. He stated that by the words "L 
had married his sister to protect your 
interests only” he meant that if Zakina 
had been alive, she would have been of 
great use in keeping Habib under control, 

The witness stated that he knew Mozelle 
personally but was not present at her 
marriage to any one, but that in 1887 
he beard of. her marriage to a Jew, but 
that he never saw him and did not know 
where he lived, and that he heard subse. 
quently “of her marriage to one Aga 
Bulbul or Mohiuddin, With regard to the 
use of the term Syed, he said that it 
was a title of respect inherited from one's 
father and that the bastard son of a 
Syed is addressed by courtesy as a Syed 
and thet he used it to Habib by way of 
courtesy as he was his wife’s brother, 

In crogs-examivation witness produced 
six bundles of letters and a single letter 
(Exhibit 12) which, he stated, were made 
over to him by-Aga Bulbul, otherwire 
Aga Mohiuddin, after Mczelle’s death and 
said that the envelopes were in Eobkan’s 
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writing except two of them and that the. 
letters, except one in Bengalee, were -all 
in Sobhan’s writing. And the witness 
identified Exhibit O7, and 08 as being 
in Sobhsn’s writing, snd stated that he 
did not know if Mozelle gosany monthly . 
allowance from Sobhan, that she lived at 
13, Radha Bazar Lane, where he had 
been shortly before his marriage to Zakina, 
that Habib was then living there and 
lived thers with Morelle up to the time 
of the marriage. And the witness said 
that he bad never seen Mozelle at 27, 
Weston Street, that she was not Purdanashin 
at all. at “first, but that latterly she 
slightly’ observed Purdah’and gave sup 
walking (about but that she appeared 
before every one. He said that be had 
never seen her at Bogra, although he heard 
she went there and that-Habib, when at 
Weston Street, lived in one room on the- 
ground floor. 

The 7th witness, Prince Mirza Mahomed, 
a son of the late King of Oudb, an 
Honorary Magistrats and Vice-Chairman 
of the Garden Reach Municipality, stated 
he had known Sobhan for 24 or 25 years, 
that he knew the house at Sultan Khana 
which belonged to bis father and part cf 
which was purchased by Sobhan after 
witness’ father’s death, and that Sobhan had. 
a garden-honse there next door.’ He stated 
that Scbhan often visited their house ard 
that sometimes 8 Jewess came and visited: 
the Zenana sometimes alone and eometines 
with Sobhan 19 or 20 years ago, and 
that Sobhan told the witness that ske 
was his Jewess wife and that Habib was 
his son. In cross-examinstion he stated 
that one day he met Sobhan coming ont 
of his garden-house accompanied by Habib, 
that Sobhan made Habib Saiam and that 
in reply to -an enquiry as to who he was, 
Sobhan stated that Habib was his son 
by his Jewish wife, who used to come in 
bis ycunger days, and that Sobhan used 
the word “Bibi” which connotes a woman 
with wom there had been & marriage. 

The witness Mohammad Isaq stated that 
he was a teacher at the Caleutta Madrasa 
and that be had been there since 1:81 
and that Habib was in bis class in the 
year 1908, that‘he knew Sobban and 
his signature and that the letter of the 
Qed December 1910 koro Sobha:’s 
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signature and was addressed to the Head 
_ Master who is dead and that a transfer 
certificate was prepared in. consequence of 
the letter and signed by the Head Master 
whose signature witness knew, 
by a teasher who was in charge of the 
office, who was also dead and whose 
writing witness knew, and in- whose 
writing the body of the certificate was 
and which describes Habib. as Sobhan’s 
son. The entry was objected to, but I 
admitted it under ‘ section 32 of the 
Evidence Act for the reasons stated with 
` regard to the entry in Colonel Maynard’s 
case book and with the same reservation 
as there stated with regard to tlhe 
evidentiary value of the entry. 

The witness stated that -he at times 
saw Habib come to the school with the 
Nawab in his oarriage, and he also pro- 
‘ duced the admission book of the sehool 
from {which it appears (Exhibit Z%-1) 
that Sobhan is entered as Habib’s father, 
-and he produded a letter from the Head 
Master describing Habib as Sobhan’s son. 

The 9th witness was Eleas Akam Abraham, 
who stated that he knew Mozelle and 
married her sister Rufka—be stated that 
Moselle in 1887 married one Yusuf 
Tbraham Ger, that the marriage lasted 4 
or 5 months when Ger divorced her in 
his, presence by the Talack system, 
prior to 1887 Sobhan lived in the “same 
house as Mozelle in 161, Lower Chitpore 
Rodd, he living upstairs and Mozelle 
downstairs where the witness also’ lived, 
that the family found that Mozelle was 
developing an iatimasy with Sobhan in 
the year 1884, often going upstairs to him, 
and that the house was, therefore, given 
up`and Mczelle moved to Radha Bazaar 
Lane and in 1888 married Joseph Ibraham 
—the witness stated that he left in 
1888 and did not know what happened 
afterwards. In cross-examination | the 
witness appeared confused in his resolles- 
` tion, but I am not prepared to say that 
he was not tejling the truth to the best 
of his ability. He stated that. he never 
heard that Mozelle married Sobhan in 
1884, that she lived in Radba Bazaar 
Lane from 1884—1888, that the divorce 
was a Jewish divorce. 

The 10th witness, Golam Hossein ‘Kasim 
Arif, stated that he was a member ef the 
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Bengal Legislative Council and a Magistrate, 
that he knew Sobhan in 1886, having been in- 
troduced by his father and meeting him at his 
father’s house and also at 27, Weston 
Street, that in 1897 Habib was introduced 
to the witness’ father by Sobhan as his 
son who stated that he was the issue of 
his wife who wag formerly a’ Jewess. He 
stated that Habib was treated at Weston 
Street as Sobhan’s son and in cross» 
examination he said that he‘ saw Habib 


“at Weston Street in 1:97 and’ that he lived 


there from 4 or 5 years old, that Sobhan 
‘introduced Habib as his son at a party 
given in 1907 by the witness and that 
Habib was wellknown as Sobhan’s son 
among Sobhan’s friends, and that Sobhan 
always admitted it, and that the 
marriage of Sobhan to a Jewess was well 
known to Sobhan’s friends. The lith 
witness, Miah Abdul Majid, a landed pro- 
prietor of Delduar, Mymensingh, stated 
that he knew Sobhan who was his father’s 
consin and that when he came to Oalontta 
he stopped at Weston Street. He said that 
he once saw Mozelle at Delduar at the 
house of Jubbar, Sobhan’s brother, that she 
was Sobhan’s wife and that the female 
members of Jubbar’s household were there 
and that he used to call Moselle “aunt” and 
used to see her at 27, Weston Street, that 
he sed to sea Habib in Weston Street 
and heard him addressed as Baba and 
saw him treated as a son and saw him 
go to school in the same carriage as 
Noorul, > ` 

The lith witness Elias Moses Doeck 
Cohen, the senior member of the Synagogue 


“and a minister of 40 years standing and a 


Munisipal Commissioner, stated that he had 
heard of Mozelle and that she married one 
Joseph Abraham Ger and the marriage was 
recorded in the Synagogus books, that he 
never heard of any other marriage and 
that no register of divorces is kept, and 
he stated how a divorce is effected. The 12th 
and last witness was one Abdul Badi whose 
evidence does not sall for any comment. 

The Maharajah Tagore was examined on 
commission and stated that Sobhan used ta 
visit his father from time to time and that 
he was sometimes accompanied by a little 
boy and that he sometimes saw Sobhan 
driving with the boy but he stated that 
Sobhan neyer told him who the boy was, 
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avd he failed to identify Habib as “the boy.” 

The first witness called on behalf of 
the defendants was Chandra Nath Taluk. 
dar, the present Head Master of the Dunbari 
High School. He stated that he was resident 
‘tutor in Sobhan's family from May 1900 
until 1907 and was paid by Nawab Ali 
and that he looked after ‘Altaf’s studies, 
that “in 1904 he went with Altaf to Aligarh 
and that he was subsequently at Weston 
Street from 1907—1914, that he first saw 
Habib at Weston Street in January 1904 
when he was living in a room with other 
students who were helped by Sobhan, that 
Sobban told him of his dispositions in Altaf’s 
favour and that he did rot marry again as 
‘issue might be born “who would deprive 
Altaf of his property, and that he never 
saw Hebib take meals with Sobhan or drive 
with Sobhan or Altaf and that he never 
heard Sobban introduce Altaf as his legi- 
timate son. In oross-examination he stated 
that it was the surmise in the hongehold that 
Habib and Zakina were illegitimate children 
of Sobhan, he denied that he ever addressed 
Habib as Syed, but when shown B. B., he 
admitted the writing as his. The 2nd witness, 
Chandi Charan Ghose, the present joint 
owner of No. 13, Radha Bazar Lane and an 
Attorney’s clerk, stated that his father 
Khetro Mohan Ghose owned No, 13, Radha 
. Bazar Lane, and ihat the witness at times 
managed it, that in 1885 there was a tenant 
named Cohen and that two sisters Hababa and 
Muzlu came there, their father being Ben. 
jamin Cohen, that in 186 he saw no ore 
living there except these two 
dressed like Jewesses and lived as pros- 


titutes, that in 1893 he saw a Jew going “ 


in and out and that he was informed by 
Mnzlu that he was her husband. He stated 
that Mozelle lived at the house from 1893 
until her death in 1903 up to which time 
she was the tentant and that until this 
date he saw both her children there. This 
witness did not appear to me a reliable 
‘witness. The 3rd witness, Raxhaldas Dutt, 
stated that he formerly lived at No. 19, 
‘Radha Bazar Lane, having gone thee in 
1893 and that Mczelle was the tenant of 
No. 13 at that time and lived there with 
-her sister and remained there until hep 
death and that she had a son and daughter 


living ` in the house, and that she -did not ` 
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observe Purdah going into the street and 
dressing’ like a Jewess. ln cross-examina- 
tion the witness stated that the daughter 
lived at the house until her marriage and 
the son until his mother’s death and that 
Mozelle was sometimes taken in a Palki to 
Sobhan’s house and used to mention Sobhan 
to him at times and when in need of money 
asked him to write to Sobhan for money. 
The 4th witness, Jasimuddin Khan, the 
keeper of a shop for glass-ware, who 
stated ‘that he supplied what Sobhan wanted 
from Caloutta, said that Mczelle came to 
be Sobhan’s mistress and was moved from 
Lower Chitpore Road to 13, Radha Bazar 
Lane, where she first lived with her“ sistér 
and subsequently with her parents, and that 
when Sobhan wanted her he had her brought 
to the Baithakhana on the sesond floor of the 
honse where he lived and that subsequently 
when he moved to Weston Street he had her 
brought therein the same way although she 
sometimes same of her own acord, but 
never resided at Weston Street permanently, 
The witness stated that he sometimes 
took money to Mczalle from Sobhan and 
that her mother sometimes came for payment, 
He said that be first saw Habib at Weston 
Street after Meczelle’s death and that he 
lived in a ground floor room with other 
students whom Sobhan supported. Ha’ 
said that the documents he produced 
in Court, namely, fhe title deeds of 
Mczelle’s house in. Khyro’s Lane and 
the Savings Bank book, were given him by 
Habib to keep under Sobhan’s directions and 
that be showed them to Rukmini 6 months 

ago and heidentifed O7 and 08 as being 
in Sobhan’s writing and stated in cross- 

examination that he had seen these books 
in Sobhan’s possession and seen’him write 
in them. The 5th witness was Abdur 
Rahim Khan Chowdbury but his evidence 
does not call for any comment, and I do- 
not attach any importance to it. The €th 
witness, Satkori Pal, the Court clerk of 
Messrs. Sanderson’s produced Exhibit 20a, 

which relates to work done for Sobhan in 


‘June 1899 in connection with the purchase of 


21, Khyro’s Lane. The 7th witness, Upendra 
Nath Chakravarty, « medical graduate of 
the Caleutta University, stated that: he 
was one of Sobhan’s physicians,’ that he 


saw Habib at Weston Street where hg 
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_ lived like one of the “common people of the 
house and he did not take him to be a relation 
of Sobhan and charged half-fees part of 
the time he attended him. In cross-examina- 
tion he stated that it was Sobhan who 
suggested sending ‘him ‘to the hospital when 
Habib was seriously il]; but admitted that 
Sobhan ‘called in Dr. Bhattacharjes for 
consultation when witness told Sobhan that 
the case was serious, The 8th witness was 
Colonel Browne, but his evidence does not 
call for comment. The 9th witness, Hafiz- 
udin ‘Khandkar, a -Zemindar, Pleader and 
Honorary Magistrate, stated that he knew 
Sobhan well and was distantly related to 
him and .that he only knew of two, wives, 
Tahurunnessa and Tali Afrose, that 
he saw- Habib at Weston Street but was 
never introduced to him by Sobhan and 
never saw, him'at Bogra except on the 
occasion of Sobhan’s funeral where Altaf 
was chief mourner, and the witness stated 
that -resolutions of condolence were sent 
to Altaf only. The 10th witness was Gopal 
Chundér Ghattack, but his evidence calls 
for no somment. The lith witness, the 
defendant Altaf Ali, stated that he first 
saw Habib at Weston Street with Zakina 
in 1899 and that he came to live there at 
the end. of 1903. The witness stated that 
he often saw Moezelle at Weston Street and 
that she came in the daytime or evening 
and went away and never lived at Weston 
Street, and that he knew Habib as Mozel- 
le’s sop. He denied that Habib attended 
his (Altal’s) wedding at Dacca which was 
attended by all his relatives and stated 
that although Habib was present at the 
Caleutta festivities, he-t6ok no prominent 
part therein, He stated that Habib at 
Weston Street for the first few years 
shared a room with other boys and later 
had a room to himself on the ground floor. 
With regard to the agreement prepared on 
the 30th June, the witness stated that the 
negotiations with regard to this tock place 
between himself and the defendants No: 2 and 
3, and that Habib was not- present, that 
the property dealt with-was claimed by 
him as accretiors to the Waqt and by the 
other three defendants as free properties 
of Sobhan, that after the negotiations were 
concluded a discussion arose as to making 
some provisions for Habib as the’ natural 
goù of Sobhan, ‘that the undertook to 
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make some provision, and that accordingly 
Habib was sent for and an offer made 
whish he declined to accept, saying that 
he preferred to await Nawab Ali’s return, 
that with regard to the letters which 
passed. between him and Habib on the Ist 
or 2nd July, Habib took away the draft 
O2 and gave the witness the letter in the 
evening at Weston Street and that no 
pressure was used to make him sign. The 
witness stated that at Sobhan’s funeral at 
Bogra he was chief mournzer, that he 
represented Sobhan at Bogra in 1913 in 
sonnection with Lord Carmichael’s visit and 
attended Sobhan in 1906 or 1907 upon the 
occasion of Sir Bamfylde Fuller’s visit. In 
eross-examination he stated that Sobhan 
introduced him as his grandson and heir 
or future possessor, The 12th witness, 
Kitmat Ullah Sirdar, who did not strike 
me as a reliable witness, stated that he 
was 57 or 58 and that he was Sobhan’s 
cashier and in the employ of the estate 
for 40 years. He stated that Sobhan had 
a houge in the Bazar at Bogra and that 
he used to bring prostitutes there when 
he came from Calontta and that Maozelle 
who was called “Muzlee Mem” came there 
725 years ago from time to time extending 
over a period of 7 or 8 years, And the 
witness stated that he carried moneys to 
her there from Sobhan and also to the 
other women for their expenses, The 13th 
witness, Charles Fdk. Hooper, a junior 
partner in Messrs. Thacker Spink and Co., 
produced Exhibit 23, a specimen of the 
forms sent cut to Zemindars, and stated 
how returns were obtained for the purpose 
of compiling the Directories and that they 
were destroyed after 2 years, and stated 
that the Direstories of his firm had con- 
tained since 1696 particulars with regard 
to Sobhan. The 14th witness, Harinath 
Baidya Kabiraj, the physician of Nawab 
Ali’s family, spoke to treating a lady and 
her son and daughter at 13, Radha 
Razar Lane, in the years 1209 and 1310 
at Nawab Als request and stated that 
the girl whom he treated there subsequent- 
ly married Nawab Ali and that he heard 
from Nawab Ali that the woman he treated 
was Sobhan’s kept mistress. He produced 
books containing his entries, whioh he 
stated were made in the form in whish 
they appear at Nawab Ali’s request, I do 
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not attash any importance to this evidence 
as establishing Habib’s illegitimacy, The 
15th witness Prosonno Nath Mazmmdar, 
who was employed by Sobhan as an Bng- 
lish writing clerk for 25 years, spoke to 
filling up the forms sent by Thacker 
Spink and Co. to Sobhan under Sobhan’s 
orders and obtaining his signature thereto 
and stated that he never heard of any 
legitimate sou. The 16th witness, Jodu- 
neath Dutt, whose demeanour in the witness- 
box impressed me most unfavourably, but 
who may have been speaking the truth, 
as he could hardly have been a willing 
witness, stated that he was a Railway 
Engineer trained at University Oollege, 
Londoń, that he knew Sobhan and attend- 
ed his private pleasure parties batween 
1898 and 1896 which where attended by 
friends of Sobhan and their kept mistres- 
ses and that he saw Mozelle there with 
Sobhan and that she mixed freely with 
Sobhan’s friends. The 17th witness, Pro- 
vash Chunder Sen, a Bogra Pleader, pro- 
duced his history of Bogra and stated 
that the statements therein (Exhibit 33a) 
with regard to Sohban’s family were veri- 
fied by Sobhan in-1911 or 191z and that 
he read them to Sobhan one evening who 
subscribed Rs. 150 towards -the publica- 
tion. The 19th witness, Buzla Rahman 
Chowdhury, a Chittagong Zemindar and 


manager of the Estate of Salamat Ali 


Khan, and to whom Salamat Ali entrusted 
the oare of his daughter, stated that after 
the death of Salamat Ali, the witness 
Joseph was sent to him by Sobban to 
propose a marriage 
Salamat Alip daughter and. took the 
witness to Sobhan and the witness gays 
that he told Sobhan that the matter lay 
with the 
approach him. He says that he saw 
Sobhan on a subsequent occasion with 
regard to the matter and, told Sobhan 
that his reason for not assisting in the 
matter was that Sobhan was not- in 
a position to own the plaintif as 
-his legitimate son as he had given him 
no property and hë wasborn of a Jewess 
and that Sobhan said the same thing 
could be said of the girl who was the 
daughter of a. Jewess, whereupon the 
witness said there was no comparison as 
the girl’s mother had been married after 
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sonversion and the marriage had been 
registered and a dowry provided, and 
that the witness had come to know that 
Habib’s mother. was not Sobhan’s married 
wife, whereupon Sobhan said that this would 
not matter if the witness would refrain 
from telling this to the Uollestor. The 
Qist witness, Ashutosh Dhar, an Attorney 
of this Court since 1862, and before that 
a Vakil, stated he was an intimate friend 
of Sobhan and that Sobhan 35 years ago 
introduced Mozelle to him as his concubine 
and that he saw her with the Nawab at 
similar parties to those described by the 
16th witness and in similar company, 
and that 30 “years ago he effeoted a, 
reconciliation between Sobhan and Muzilee. 
The 22nd witness, Mohammed Jolamuddin 
Fakir, stated that he was spokesman 12 
or 13 years ago at a deputation of Sob- 
han’s tenants to plead with Sobhan against 
any enhancement. of rent, and that he used 
as an argument to Sobhan against enhance-_ 
ment that Sobhan had no sonor descend- 
ants and that Sobhan replied that he had a 
grandson Altaf who was in the same position 
as a son. The 23rd witness, Sasadar Kundoo, 
a Doctor of Bogra, spoke to treating Altaf 
and to Sobhan telling him to” treat Altaf 
carefully as he had no son. The 24th 
witness, Jogendra Nath Sircar,a Zemindar 
and Honorary Magistrate of Bogra, spoke 
to a conversation with Sobhan as to im- 
provements af Bogra which Sobhan cone 
templated carrying out, stating that he 
had no son and that Altaf who wonld 
have his money was a spendthrift. The 
25th witness, Harendro Narayan Roy, a 
Pleader of the Judge’s Court at Pabna 
from 1880 end who asted ‘as Sobhan’s 
Pleader there who struok me asa reliable 
witness, gave similar evidence to that of 
the last witness. The evidence of witness 
No. 26, Chaudburi Mahomed Ismail Khan, 
calls for no comment. The 27th witness, 
Mahomed Irshad Ali Khan Chowdhury, a 
Zemindar of Rajshahi and a member of 
the District Board, stated that he knew 
Sobhan and visited him at Bogra and - 
Caloutta’ and that whilst at Bogra in 1292 
or 1493 he saw ezelle at Scbhan’s 
house, she being brought there in the 
evening and not living there, and that she 
told him Sobhan paid her a monthly 
salary ef Re, 100, The 29th witness, 
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Upendra Chunder Dutt, for 16 years 
Manager of, the Court of Wards at 
Ohittagong, stated that He was consulted 
- by the Commissioner as to a contemplated 
marriage between Habib and Salamat Ali’s 
danghter and that he thereupon consulted 
Bozla Rahman (witness No. 19) who told 
him Habib was not a legitimate son of 
Sobhan and would get none’ of Sobhan’s 
property, and that he communicated to the 
Commissioner the result of his enquiries 
and upon his instructions removed Habib’s 
name from the list of possible bridegrooms. 
In cross-examination the witness stated 
-that he took no steps to verify what Buzla 
-Rahman told him. The 30th witness, Ali 
Mazaman Chowdhary, a Faridpuar Zemindar 
anda member of the District Board, stated 
that he knew Sobhan and saw him with 
Mozelle -at parties attended by dancing 
girls and women of the town, The 31st 
witness, Mohini Mohan Chatterjee, an 
Attorney of this Court since 1882 and 
Altaf’s Attorney in this oase, corroborated 
Altaf’s evidence ` with regard” to what 
passed on the 30th June and Ist July, and 
r accept his evidence as correct. The 
32nd witness, Rojoni Mohun Chatterjee, 
an Attorney of: this Court since 1593 and 
a partner of the last witness since Novem- 
ber 1915, gave evidence as to what passed 
_on the Ist July 1915 when the draft 
letter was prepared, but I do not think 
that this evidence calls for- any comment. 
The 33rd witness, Gour Gopal Roy, who 
was’ Sobhan’s Estate Manager for over 40 
years, stated that Mozelle was , Sobhan's 
mistress and attended pleasure parties with 
other kept mistresses. He also stated that 
Sobhan introduced Altaf as his suasessor 
to Sir Charles Elliot in 1891 and to Sir 
John Woodburn and to Sir Bamfylde 
Faller in 1906. . The remaining witnesses 
who call for mention are witness No. 18, Sona 
Ullah Miah, a small Zemindar and Mukhtear 
.at Bogra, who visited Sobhan and stated 
that he had no. son and witness No. 20, Syed 
Rewsuddin Kazi,a Bogra Pleader and a 
member of the Bogra District Board, who 
said that he knew Sobhan intimately and 
visited him at Bogra and Calentta and 


‘knew of only two wives, /Tahurannessa and_ 


Tali Afroza, and the eight witnesses who 
gave evidence on commission and who 
te some extent form a greup by themselyes 


` 


INDIAN OASES, 


555 


as being persons who, from their station 
dnd position in Bogra and the neighbour- 
hood, would probably have known if 
Sobhan had a son whom he acknowledged 
as legitimate.. These witnesses are (l) 
Ganga Charan Chatterji, a Rai Bahadur 
and District Magistrate at Pabne from 
May i9ll— April 1919, who knew Sobhan 
intimately and never heard of his having 
a sop, (2) Charles Ernest Hezschiel, who 
was Superintendent of Police at Bogra 
from Ostober 1903 unti] March 1906 and 
was intimate with Sohhan and who never 
heard of a son of Sobhan? (3) Birendra 
Chandra Sen, a member of the Indian 
Civil Service and Collector at Bogra from 
1£99 for 3 years, who knew Sobhan very 
well and to whom Sobhan never spoke of 
any son, (4) Jnanendra Nath Gupta, a 
Member of the Indian Civil Service, who 
was stationed at Bogra from 1904—1907 
and who knew Sobhan fairly intimately 
and who was nevertold by Sobhan that 
he had akon, (5) Rajah Jagut Kishore 
Acharya Chowdhury, a friend of Sobhan 
for over 20 years, who never heard of 
any “son, (6) the Raja of Dighapatia who 
knew Sobhan and stated that he never 
remembered hearing that he had a son, 
(7) Satis Chundra Mukerjee, a Member of 
the Indian Civil Service -and Magistrate 
at Bogra from 1908 until April 1911 and 
a friend of Sobhar, whose impression it 
was that Sobhan never had a son, (8) 
Wazid Ali Khan Pani, a Zemindar of 
Mymensingh. ard a nephew of Sobhan, who 
stated that he knew Mczolle for a long 
time as Sobhan’s mistress and who was 
told by Sobhan that he had no son, 

On behalf of the 2nd, 3rd and 4th 
defendants, Mohammed Hussein, defendant 
No. 3, gave’ evidence; he stated that 
Mozelle never lived at Weston Street ard 
that it was common knowledge that she 
was Sobhan’s mistress. He stated that 
Moselle died at the Dufferin Hospital and 
that after her death Habib cams to live 
in Weston Street but never had any fixed 
rooms to himself until bis illcess and 
never took his meala with Sobhan. He 
stated that when in Caloutta and in service, 
which would be some 5 or 6 years ago, 
he had a talk with Sobhan who said he had 
no children and was going to leave hia 
properties tọ Altaf amd te the witness, 
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and he confirmed Altaf’s account of what 
happened on the 30th June. In ocross- 
examination he stated that Sobhan had no 
affection for Habib, so far as. the witness 
could make ont. b 


-» Lnow come to examine the documentary 


evidence, much of „whioh is important. 
And I deal first with those exhibits of the 
plaintiffs which seem to ma to all for 
consideration, Exhibits 6E, F,G, and’ I 
consist of letters, or in some oases of 
drafts of letters subsequently sent from 
Sobhan to the Collector of Chittagong 
written between 1911 and 1913 with re- 
gard to the proposed marriage of Habib 
to “the daughter of Salamat Ali Khan. 
Exhibit E is adraft in Bengali by Sobhan 
himself subsequently translated into English 
by Joseph and signed and sent by Sobhan, 
in which he speaks of Habib as “ my 
son.’ Gl contains a reference to the 
witness (No. 19) Buzla Rahman, G4 speaks 
of Sobhan’s family being a good one, G5 
sent photos of his son, G6 speaks of the 
respectability of the two families, and 
Exhibits H 1 and 2 are the photos of Habib 
sent to the Collector, one of whioh is said 
` by the defendants -to have been taken in 
a cast-off coat of Altaf's. There can, I 
think, be no doubt that Sobhan in these 
letters is putting forward (I refrain from 
using the word acknowledga owing to its 
| technical meaning) Habib as his son, and 
inferentially, having regard to the statement 
as to the respestability-of his family, 1 think 
it may be said as his legitimate son. In 
Exhibits of the I series, whioh are letters 
to the Calsutta Madrasa and to the Elliot 
Hostel in 1912, 1913 and 1914, Sobhan 
speaks of Habib as “my son Syed Habibur 
Rahman.” In Exhibit K, which is an entry 
form of Habib at the Calcutta Madrasa 
signed by Sobhan, Ithink, in 1912, Habib 
is described as Syed Habibur Rahman 
. Chowdhury, bis father is stated to be Nawab 
Syed Abdus Sobhan Chowdhury, and he 
is stated to be living with hig father at 
20, Weston Street. In these exhibits 
“Sobhan is clearly putting forward Habib 
as his son, and inferentially, I think, it, 
may be said as hia legitimate son. Exhi- 
bits J1—12 are letters from Sobhan to Habib 
at Aligarh sending him money, and the 
envelope of ope at least is addressed by 
Sobhan to Habib under the description 
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“Syed Habibur Rahman.” Exhibits LI—5 are 
letters from Altaf to Habib. Exhibits M 


1—19 are letters from Zakina to Habib, Exhi. ` 


bits Ni—3 are letters from members of 


- 


Nawab Ali’s family to Habib and are addresg- `- 


ed to him in one case certainly as Syed, 
Exhibit P is a letter to Habib from Johora, 
and the Exhibits of the EE series are 
letters from Nawab Alito Habib addressed 
to him as “Syed”. I do not think these 
letters call for any comment having regard 
to Habib's relationship by birth to Zakina 
but- Altaf’s letters, I should remark; are 
those written. fo an equal and not to a poor 
dependent of the family. Exhibits Ol—3 
are the letters exchanged between Habib 
and Altaf on the Ist and 2nd July refer- 
red to in the evidence of Altaf and Habib 
but I am not inclined to attach very much 
importance to them. Exhibits . Ql and 2 
are the entries referred to in Colonel 
Maynard’s evidence and these I have already 
deglt. with, Exhibits R and S are Nawab 


Ali’a letters of the 5th November 1915 and - 


the 3lst July 1915, to which the plaintiffs 
appear to attach very grat‘ importance . 
but to which, I confess, I do not, They, 
are a curious study in the morality of the 


witness, and I am afraid I fail to appreciate ` 


the subtle distinction which ‘the ~ witness - 
sought to make in his evidence between 
setting up as an heir a man whom he 
knows not to be one, and stopping short 
of so asserting in a Court of law, I have 
read those letters more than once and had 
portions read to me almost scores of times, 
and I think at the most they amount to 
thie, that’ there are passages in them which 
certainly point to there being present in 
Nawab Ali’s mind the possibility of Habib 
establishing himself to be Sobhan’s legiti- 
mate son. Exhibit T is the Waqf deed 
executed by Sobhan’s Ist wife in 1890, and 
the only point in it that calis for notiae 
in this present case is clause 10 which provides 
that if any Mutwali shall marry in a differ- 
ent nationality, he shall never be com- 
petent to remain as Mutwali. 

The plaintiffs seek .to found on this 
clause an argument for Sobhan not making 
publio the marriage, I am asked to assume, 
between Sobhan and Mozelle inthe year 
1890 or 1891. The defendants use the 
clause as an argument to show that Sobhan 
would neyer have married with the qonse- 
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quent risk of losing his position as Matwali. 
I think that, to use a colloquial expression, 
honours are easy and Iam not prepared to 
found anything upon this clause. 

Exhibits U,V, W and the other Exhibits 
call, 1 think, for no comment. 


1. now come to the defendants’ exhibits. 


Exhibits la and b are entries Nos. - 2083 
and 2243 in the books 
Madrasa, the first’ is dated the 24th March 
1903 and Habib’s address is given as 13, 
Radha Bazar Lane. Exhibit 3 is the 
agreement arrived at on the Ist Jaly 1915 
and is only important as showing that 
Habib’s recollection is wrong in thinking 
he could have been asked to sign this; he 
clearly could not as he “is not a party 
thereto. Exhibit 4 is a 
obhan to Altaf made atthe time Hxhi- 
bits U, V and, W were executed and 
contains a recital that Altaf was then 
Sobhan’s only ma'e descendant, Exhibit 
6 is tendered in support of the defendants’ 
allegation that Habib had no separate 
room at Weston Street. Exhibit 12 contains 
a series of letters from Sobhan to Mczelle 
some dated and some not, the dated letters 
being in 1807 (1900), 1305 (1898), 1309 
(1902), 1310 (1903), 1893, ,1300 (1893), 
1894, 1301 (1894), 1802 (1895), 1803 (1896), 
and addressed to her as Bibi Mozelle Bi 
Cohen Saheba at 13, Radha Razar Lane. 
I need not refer’to them in detail, but 
12g relates to her expected confinement 
and 12gg (8rd Jaista 1300), written after 
the confinement, asks if a°son or daughter 
has been born. I think. it is a fair com- 
ment upon this letter to say that it is 
hardly the letter you would expect a man 
to write to his legally married wife if there 
was a possibility of a legitimate firal born 
son. 

In 12hh he enjoins her never to circumeise 
the child according to “the Jewish faith. 
I do not think that these letters, having 
regard fo the address, to Sobhan'’s absence 
(not unavoidable) at the time of the confine- 
ment, to the fact that he remains in 
ignorance as to the sex of the expected 
child: and to the carefully doled allowance, 
are such letters as I should expect from 
& husband to his wife. The plaintiffs contend 
that no other form of address that that 
dopted was open to Sobhan and that a 
Muhammadan lady on marriage does not lose 
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her maiden tame. Exhibit 14 is the certi- 
ficate of Mozelle’s marriage on the 14th 
September 1887 to Benjamin Elias Cohen 
said to have been dissolved by a divorce 
within 3 or 4 months, cee the evidence 
of Elias Akam Abraham. Exhibit 16 is 
the lease, dated the 23rd Jannary 1893, of 
13, Radha Bazar Lane, to Muzlee Benjamin 
Coben desaribed in the memorandum of 
registration of the 16th , February 1893 
some 5 or 6 months before Habib’s birth 
as the wife of Ezekiel Benjamin Cohen. 
Exhibit 17 is an agreement with regard 
to the same premises and Mozelleis des- 
cribed in the memorandum of registration 
as Bibee Muzlie B. Ochen, daughter of 
Benjamin Cohen—Tixbibit 18 is a Bogra 
Savings Bank book commenced on the 13th 
Marsh 1891 by Mczolle, who is therein 
described as Bibi Muz'ee Cohen, a widow. 
Exhibit 19 is the draft bill of costs 
of Messrs. Sanderson for the purchase 
of 21, Kbyro’s Lane, which is therein 
stated. to have been parchased by Sobhan 
for Mrs. Cober; Sobhan was Messrs, San- 
derson’s client and bill is made out to 
him and be paid it, and the first item is 
dated June 1899, and is as follows: — At. 
tending you when you informed us that 
this house -has been purchased by yon for 
Mrs. Cohen,” and Exhibit 21 is the convey- 
ance of the property, dated the 25th July 
1899, and Mozelle is therein described as 
Bibi Muzlie B. Cohen, daughter of Bibi 
Amen Cohen. Exhibits 24—30 are extracts 
from Messrs. Thacker Spink’s Directories 
for the years from 1896—1899, and for 
1912, 1513 and 1915. 

In 1896 the only relative named-is the 
daughter Altafunnessa. In 1897, Altaf is 


“ named as heir-apparent of Sobhan, in 1899 


the heir-apparent is given as Syadin Al. 
tafunnessa Chowdhurani, and in none of 
them is there any mention of a son or 
any reference to Habib. Exhibit 33 is the 
extract from the History of Bogra and 
contains this statement: “There is no 
male issue of his (that is of Sobhan),” 
and Exhibits 34 a—eare the letters of the 
Collector of Chittagong with regard to the 
marriage. The defendants lay stress on 
346 whioh enumerates five qualifications 
for the bridegroom of Salamat Ali Khan’s 
daughter, the 4th of which is, whether 
he belongs_to Syed family of good repute, 


_ salary for March Rs. 170, 


_which seem to me to be material. 
' gome to the other diary, Exhibit O3, In 
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and to the last passage in the letter, 
namely, “I doubt whether your son will 
be able -to satisfy the Court on all these 
points,” 

The only two Exhibits of defendants No. 
2, 3 and 4 which call for comment, are 
the very important Exhibits O7 and O8, 
extracts from which were tendered in evi-. 
dence. These two exhibits are rough dia- 


“vies kept by Sobhan, which I am satis- 


fied upon the evidence are in his writing 


.and which contain, among other entries, 


payments made by him from timeto time 
to Mozelle. O7 (No, 72) under date: the. 
Blst December 1890 has an entry: “Paid 
salary in full to Mozelle Bibi, dismissed 
from date, Rs. 80Ciall previous dues are 


“paid in fnll’—O7 (No, 75) has this entry: 


“Acoount Miss Mosley 1886, 6th January — 
Account of Mashohara (monthly allow- 
ance) payment,” and then follow various 
monthly payments of Rs, 100° and other 
payments, 07 (No. 76) has this entry: 
‘Account Bibi Mosley’ 1887, 27th January. 
This day. paid for salary for the month 
of January Rs, 100.” 07 (No. 77) is as 
follows—"19th February 1888, Mosley » n- 
gaged.” O7 (No, 78) has this entry, “5th 
June 1890: Account Bibi Mosley re-en- 
gaged from the month of Jannary of 
the year 1891,” and this entry contains 
the first payment made into the Bogra 
Savings Bank when the account was start- 
ed, from which it appears likely that 


Sobhan opened the account and may be 


the person responsible for Mozelle’ s descrip- 
tion in the Savings Bank book. 07 (No. 


. 824) is as folldws: “Sth Falgoon, Moselle 


engaged.” The other entries call for no 
particular comment. I have not set ont 
the entries in full but only those portions 
I now 


translation 630A-17 under date the 22nd 
April 1898 is an entry on account of. 
and next to 
this are the following entries: “Paid Mem 
Seahib’s Mashohara (monthly payment) in 
full up to the-month of July,” and there 
follows: “Salary of Bibi Mozley paid” in 
full up to month of July through self.” 
There are other similar entries the last 
in date, so far I can ascertain, being dated 
the 27th June 1895." I have now, I think, 
-dealt witb ll the evidence, oral and 
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documentary, whiob seems to me to call 
for comment, and it now remains tosum 
up what appears to me to be ane: effect 
of it. ; 

I deal first with the main faints in 
favour of the plaintiffs, which are as fol. 
lows: (1) Habib is admittedly the son of 
Sobhan by Mozelle. (2) He is entered. at — 
the Calcutta Madrasa as Sobhan’s son. (3) 
He is sent to Aligarh as Sobhan’s son. ` 
(4) He is designated by Sobhan in his 
letters to the Oollestor of Chittagong as 
his son, and is desaribed as belonging-to 
a family of position and antiquity.” (5) 
He is similarly- designated and described 
by Sobhan af his interview with | Miss 
Sorabji. (6) He is brought up in Sobhan’s 
household after his mother’s death. 

Points 2—5 taken by themselves are, I 
think, strong evidence of acknowledgment 
by Sobhan of Habib and of an intention 
to confer the status of legitimacy and ‘not 
simply a recognition of sonship, and this 
observation applies especially to points 4 
and 5 supra. This being so, it is said 
by Counsel for the plaintiffs that nothing 


“else really “matters “and that once you have 


such an acknowledgment, a marriage must 
be presumed and indeed is bound to be 
‘presumed even if the Judge who tries the case 


is satisfied himself that no marriage has taken 


place. I shall presently examine the authori- 
ties upon which this proposition is founded. 


I now come to the points in favour 
of the defendants. (1) I am ‘satisfied 
that Mozelle never lived in Sobhan’s 


house either at Calcutta or Bogra and was ’ 
never 4 member of his household or treat- 
ed.in any way to suggest that she was 
his wife. (2) I am satisfied that Habib 
was never introduced to Sobhan’s friends 
as his legitimate son and successor. (3 
Sobhan made no ‘provision for. Habib, and 
in his lifetime so dealt with his property 
as to leave only a small portion ‘available 
for his heirs whoever they be. (4) Sobhan - 
in writing to Mozelle neither addresses 
her as you would expect a wife to be 
addressed, nor I think treats her as one . 
would expect his wife .to be treated. (5) 
The diaries O7 and O8 contain entries 
which yon might expect in the a 
6 
The entries in the directories Exhibits 
24—30, from material supplied under Seb- 
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ban'e directions, make no mention of Mozelle 
as his wife, or of Zakina and Habib 
as his children. (7) Property is conveyed 
to Mozselle under Sobhan’s direction in the 
name of Mrs. Oohen. It will be, I think, 
convenient here to summarise what we know 
of Mozelle from the evidence in the case. 
She appears first in 1884 living on the 
bottom floor of a house in Lower Chitpore 
Road where Sobhan occupies the upper- 
floor, she is then between 11 and 18 years 
of age and living with her parents, and 
is visited by:. Sobhan. In 1885 (see the 
recital in the lease of lst August 1686) she 
goes with her sister, said to be in the 
keeping of some man, to 13, Radha Bazar 
Lane, and in January and February of 1887 
she isin receipt of a salary cr allowance 
from Sobhan, and sometime in that year (in 
September) she marries one Ger and is 
said to have been divorced soon after -ber 
marriage, namely, in January 1888; in 
February 1888 she is engaged by Sobhan 


(see the diary), and dismissed and paid - 


in full on the 31st December 1590; in 
“March 1891 she is described asa Jewess 
and a widow in the Bogra Savings Bank 
account; in -June 1€91 she is re-engaged 
by Scbhan as from January (see the 
_Giary), and in this year Zakina is born. 
In January 1893 she is described as the 
wife of Ezekiel Benjamin Cohen in the 
lease of 13, Radka Bazar Lane. From April 
to July 1893 she is still being paid salary 
and allowance by Sobhan and in June of 
that year Habib is born. From 1891 to 
1896 she is attending nautch parties with 
Sobhan where she .meets the mistresses 
vf other men; she is during this period, 
and before and after, visiting Sobhan at 
Weston Street and is taken to Bogra where 
shé lives in a house in the Bazar. In 
June 1899 in the sale agreement-she is 
described as Sibi Mouzlee Cohen, dangh- 
ter of Benjamin Cohen, and in December 
of that year in the Radha Bazar lease 
, She is described as Muzlee B. Cohen, 
daughter of Benjamin `B. Cohen, Maus- 
salman; in March 1903 she is attended by 
Harinath Kabiraj who describes her as ,& 
prostitute, and in that year she dies in 
the Campbell Hospital, and there is some 
evidence that at this time she was living 
with one Aga Mohiuddin either as his 
mistress or wife. The whole of this story 
z s 
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«seams to me to Jrresistibly establish that 
she was a woman of loose morals and a 
mistress of Sobhan and the story seems 
to me quite inconsistent with the sug zes- 
tion that she at any time besame his wife 
and to entirely negative any idea of 


merriage. I have then these conflicting 
positions, (1) acknowledgment, or what 
points to acknowledgment of Habib by 
Sobhan as his legitimate son. (2) The, I 


think, irresistible conclusion from the evi- 
dence that Mozelle was never married to 
Sobhan. 

Counsel for the plaintiffs tell me that 
if I have such acknowledgment as I find 
here, I must on the authorities presume 
a marriage unless marriage is legally im- 
possible. Counsel for the defendants tell 
me that if I come to the sonslusion there 
was in fact no marriage I must not look 
ab or consider the evidence of acknowledg- 
ment, and that I oan only co so if I feel 
any doubt as to. whether there was a 
marriage. Under these circumstances I 
must examine the authorities to see what 
the law is, premising that l cannot ignore 
any part of the evidence but must take it as 
& whole. r 

The first case in order of date is Khajah 
Hidayut Oollah v. Rai Jan Khanum (1) 
decided in 1:44. In that case the mother 
of the child resided for seven years in 
the female apartments ard so resided for 
twelve months prior to, the child’s birth 
and was to some extent. recognised as a 
wife,. the child was born in the house 
and was there maintained. Thechild was 
held upon these facts to be legitimate 
according to Muhammadan Law and the 
following statement of the law was made 
at page 31s: “Where a child bas been 
born to a father, of a mother, where there 
has been not a mere casual concabinage 
but a more permanent.sonnection and where 
there is no insurmountable obstacle to such 
a marriage, then, according to the Muham- 
madan Law, the presumption is in favour 
of such marriage. having taken place.” In 
Musammat , Nawrbunnissa vy. Musammat 
Fuszooloonissa (2), desided in 1863, the follow- 
ing statement of the law is made: Children of 
illicit intercourse who are at birth illegi- 


(1) 3 M. I. A 295; 6 W. R. P, O, 52; 1 Sar, P. O, J. 
282: 18 E. R. 510. . 
(3) 1 Marshal’s Rep. 428; 2 Hay 479, 
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timate are not capable of being rendered 
subsequent proceeding 
by the parents directed to that object. When 
a man has openly. lived with a woman 
and habitually treated. the children as his 
before the world, the law raises a pre- 


sumption of marriage, but prohibits any 


* gonnterproof except legal impossibility, and 


marriage must be presumed -even if there 
is little doubt that there was nothing of 
the kind. Where a mán has .given no 
irresistible. proof of presumption of marriage 
and paternity “from conduct or express 
acknowledgment, the presumption may be 
met by evidence. In Oomda Beebee v. Syud 
Shah Jonab Ali (3), desided in 1586, Sir 
Barnes Peacock states with approval the 
following 28 being the Muhammadan Law 
on the subject: “The acknowledgment of 
the father renders the son or daughter a 
legitimate child and an heir unless it is 
impossible for ' the son or daughter to have 
been so” In Ashrufcod Dowlah Ahmed 
Hossein Khan Bahadoor v. Hyder Hossein 
Khan (4), decided in, 1866, the law is 
stated as follows at page 113: ; t 
þorn out of wedlock is illegitimate; Jif 
acknowledged, he acquires status of legiti- 
macy. When, therefore, a child really 
illegitimate by birth becomes legitimated, 
it is by force of an acknowledgment ex- 
press or implied, directly proved or pre- 
sumed” and again: - “The child of a con- 
oubine may become legitimate by treatment, 
as legitimate.” In‘ Brbee . Nujesboonissa y. 
Bibee Zumeerun (5), decided in 1969, the 
two Jndges who ` heard the case differed 


‘and at page 427 the Judge whose decision 


subsequently affirmed [ses Musammat 
Jaibun v. Kaaki Bibee Nujeebsonissa (6)] 
says, according to Muhammadan Law a shild 
born ont of wedlock if acknowledged acquires 
the status of legitimacy” and the affirming 
judgment states the law as follows,” an 
acknowledgment according to Muhammadan 
Law, in those cases in, which acknowledg- 
ment ia binding, does not amount merely 
to prima facie evidence which may be 
rebutted, but establishes the fact acknow- 
ledged; acknowledgment is valid when the 


. B. 182; 1 Ind, Jur, (xN. 6.) 148. 
A. K. 94,7 W. R. P. 0.151 Suth. P. O7 
J. 659; 2 Sar. P. C. J. 228; 20 E, E, R. 87. 
(5) 11 W. R. 426. 
(6) 12 W. R. 497; 4 B. L. R, A, O, bb. 
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ages admit of the acknowledgment and. 
descent from another is not established,” - 
And the sta‘ement of the law in this” 
ease above stated is approved in Bibee . 
Wuheedun v. Syud Wusee Hossein (7) decided 


in 1871. In Khajooroontssa v. Rowshan Jehan - 
(8) desided in 1876 the statement of |, 
the law in Khajah Hidayut Qollah v, 


Rat Jan Khanum .(1) is approved. In 
Mahammad Azmat Ali Khan v. Lalli Begum 
(9), desided in 1881, the Jaw is stated 
as follows at page 16: “acknowledgment 
and recognition of children by a Muhammadan 
as his sons gives them the status of sons 
capable of inheriting as legitimate sons 
unless certain conditions exist,” and the 
judgment contains these words: “That 
rule of Muhammadan Law has not been 
questioned at the Bar.” In Sadakat 
Hossein v. Mahomed Yusuf (10), decided 


in 1883, the statement of the law in 
the ‘last case in Mahammad Azmat li 
Khan v. Lalli Begum (9) is approved, 


but the Court: at page 33 reserves the 


“question as to whether the child of adul- 
. terous intercourse could be legitimated by. 


acknowledgment, In Muhammed Allahdad 
Khan v. Muhammad Isnail Khan (11), 
desided in 1888, Mahmood, J., referring to 
Ashrufood Dowlah Ahmed Hossein Khan 
Bahadoor v. Hyder Bossein Khan (4) says: . 
“After having sarefuly considered: the 
various rulings of the Lords of the Privy 
Counsil in the cases’ to which I have re- 
ferred I am of opinion that their Lordships 
never intended to'go the length of laying 
down the rule that a child who is proved 
to bé. illegitimate, either in sonsequense 
of marriage between his parents being 
disproved, or- being unlawful, could be 
legitimated by an acknowledgment. All 
the cases which their Lordships had before 
them were cases in which the question of 
marriage itself was a matter in dispute 
and involved in obscurity with reference 
to the legitimacy of the child. In other 
words those cases were such as left either 
the fact, or the exact time of the alleged’ 
(7) 15 W. R. 403, < a 
(8) 3T. A, 291; 20. 184; 26 W. R. 36; 1 Ind. Deo, 
(N. s.) 412. 
. (9) 9I. A. 8:8 0. 422; 4 Sar: P. O. J. 510; 6 Ind, 
Jar. 201; 17 P. R. 1882; 4 Ind, Dec. (N. s. 269 (P. 0.). 
(10) 111, A. 31; 100. 663; 4 Sar. P.O. J. 519; 8 
Ind. Jur. 212; & Ind. Dec. (N. s.) 446 (P. C.), 
(11) 10 A. 289; 6 Ind; Dec, (N; 8.) 193, 
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marriage a matter of uncertainty, that is 
neither proved nor disproved ; and their 
Lordships in dealing with those cases ap- 
‘plied the principles of the Muhammadan Law 
of acknowledgment of parentage with re- 
‘ference to legitimacy for purposes of in- 

-~-heritance. Any other view of those oases 
would involve the proposition that thei 
Lordships intended to go far beyond Ke 
authority of the Muhammadan-Law itself as 

“to acknowledgment of parentage and legi- 
timacy for the purposes of inheritance.” 
And at page 337 he says that “there is 
nothing to justify the view that a child 
proved tu be the offspring of fornication, 
adultery, or insest could be made legiti- 
mate by any act of acknowledgment by the 
father. The rule is limited to cases of 
un-ertainty of legitimate descent and pro- 
ceeds on the esssumption of legitimacy by 
force of the acknowledgment.” 

‘In Abdul Razak v. Aca Mahomed Jofer 
Bindanim (32), desided in 1892, it was 
held that on ‘the fasts of the case the 
acknowledgment was not of: such a nature 
as to confer the status of legitimacy, and 
the passage already quoted from Ashrufood 
“Dowlah, Ahmed Hussein Khan Bahadoor v. 
Hyder Hussein Khan (4) is cited as sorrectly 
stating-the law, and the passage “a child 
born out of wedlock is illegitimate ; if 
acknowledged, he acquires the status of 
legitimacy” is explained, and it is said 
that the word ‘asknowledgment’ is’ there 
used, nos in the sense of every acknowledg- 
ment of sonship, but acknowledgment which 

. Is intended to confer the status of legiti- 
“macy. The judgment also lays down that 
the presumption in favour of marriage from 
lengthened cobabitation is rebutted by show- 
ing that the conduct of the parties is inconsist- 
ent with the relation of husband and wife, 

In Dhan Bibi v. Lalon Bibi (13), desided 
in 1900, acknowledgment was found as a 
fact and the .finding ascepted by the 
Appellate Court, but the Court held that 
the ohild being the fruit of fornication 
the acknowledgment was of no avail for 
the purpose of oconferring the status of 
legitimacy. The desision was based on 
this ground, bat the mother was a Hindu. 
I cannot find that the passage in Ashrufood 

(12) 21 L A. 56; 4 M, &. J. 181; 21 0, 666; 6 Sar. 
P. O. J. 889; 10 Ind. Dec. (N. s.) 1074. 

(18) 27 0, 801; 14 Ind, Deo, (N. 8.) 525, 
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Dowlah Ahmed Hussein Khan Bahadoor v. 
Hyder Hussain Khan (4) “was expressly cited, 
but Muhammad Allahdad Khan v. Muham. 
mad Ismail Khan (11) in which this case is 
cited was referred to. 4 

In Musammat Bibee FHaztlatunnessa v. 
Musammat Bibee Kamarunnessa (14), decided 
in 1905, the law is stated as followsa— 
purpose of the 
present .case to say that all the authorities 
are agreed in holding that unless there 
is an absolute bar or impediment to & 
valid marriage, acknowledgment has the 
effect of legitimation where either the 
fact of marriage, or its exact time, with 
reference to the legitimacy of the child’s 
birth is a matter of uncertainty,” and 
the Court say that they are not, in the 
circumstances of the case before them, 
called upon to discuss whether the doctrine 
of acknowledgment would have any applica- 


tion if the mother was indubitably proved 
‘to be a mere goncubine or prostitute, 


In 
Mirza Sadik Husain Khan vy. Nawab Saiyed 
Hashim Ali Khan (15), decided in 1916, 
the rule of Muhammadan Law is stated as 
follows: “No statement made by one man 
that another (proved to be illegitimate) is 
his son can make that othér legitimate, 
but where no proof of that kind has been 
given, such a statement or acknowledg- 
ment is substantive evidence that the 
person so acknowledged is the legitimate 
son of the person who makes the state- 
ment, provided his legitimacy be possible.” 

This states the law in clear and unequi- 
vocal. ternis and is binding upon me, 
although I sonfess that 1 find it difficult 
to reconcile with the statement in Ashrufood 
Doulah Ahmed Hussain Khan Bahadoor v, 
Hyder Hussein Khan (4) “a child born ont of 
wedlock is illegitimate; if acknowledged, he 
acquires the status of legitimacy,” whioh 
apparently is taken as a correct statement 
of the law in Abdul Razak vy. Aga Mahomel 
Jaffer Bindanim (12). 

It now remains to deal with <he issues. 
With regard to the Ist issue, I hold 
that upon the evidence the long connes- 


(14) 9 C. W, N. 352. - ; 

(15) 36 Ind Cas. 104 (P. C.); 21 C. W. N. 180; 43 
I. À. 212; 31 M. L. J. 607; 19 O. O. 192;°18 Bom, L. R, 
1037: (1916) 2 M. W. N. 577: 14 A. D. J. 1248; 21 M. 
L. T. 40; 38 A. 627; 1 P. L. W. 157; 4 O. L. J. 22; 25 0, 
L, J. 363; 6 L. W, 378; 10 Bur, L, T, 140, 
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tion of Sobhan and Mozslle was inconsist- 
ent with the -relation of husband and 
wife, and that Mozelle is upon the evidence 
proved to be merely his consubine, and 
that Mozelle Cohen was not married to 
the deceased Nawab. As to the 2nd issue, 
1 hold that the plaintiff Habib was not 
the legitimate son of the Newab and 
Mozelle Cohen. I have no evidence upon 
which to arrive at any finding upon the 
3rd and 4th issues. As to the 5th issue, 
I have no evidence to show that the sezond 
plaintiff is benamidar for her hasband. With 
regard to the 6th issue, I find upon the evi- 
dence that there was no general ackrowledg- 
ment by Sobhan of Habib as his son, but that 
he acknowledged him as his son for the 
purposes of his entry. into the Calontta 
Madrasa and to Aligarh, 
acknowledged him as his son to Miss 
Sorabji and to the Collector of Chittagong 
“for the purpose of indnocing a marriage 
between Habib and the daughter of Sala- 
mat Ali Khan, but baving regard to the 
other evidence in the case, 1 do not find 
that these acknowledgments were made by 
Sobban with the intention of conferring upon 
Habib the status of legitimacy. 

This concludes the oa8e, bat I desire to 
add that I think that it is possible, from 
Sobhan’s acknowledgments of Habib as 
his son taken by themselves, to infer an 
intention to confer by them the status of 
legitimacy, but even so, I do not think I 
am thereby bound, sven providéd as here 
marriage was possible, to infer marriage, 
bat I think I am entitled to consider the 
evidence of marriage, and if I come to 
the conclusion ‘that marriage has not in 
fact taken place, I think I am entitled 
to sonsider the acknowledgments in light 
of this evidence, and assuming I am 
satisfied as here that there was in faot 
no marriage, I do not think these ac- 
knowledgments confer the status of legiti- 
macy, and I think Iam acting in accord- 
ance with the decisions. of the Judicial 
Committee, and certainly in accordance 
with their last reported desision, in so 
deciding. The suit accordingly fails and must 
be dismissed with costs. 

Mr. Hyam, Dr. Suhrawardy, Messrs. M, N. 
Kanjilal and 9. B. Suhrawardy, for the 
Appellants. 

Sir B, C. Mitter, Messrs. Langford James, 
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S. O. Roy, 3. R.. Das and B. O. Ghosh, for the 
Respondents. 
JUDGMENT. 
SANDERSON, C. J.—This is an appeal from 
the judgment of Greaves, J. The plaintiff 
Habibur Rahaman Chaudhry has been 


.adjndicated insolvent since the institution ` 


of:the appeal, and the Official Assignee 
having refused to be joined as an appellant, 
has been added as a pro forma respondent. 

It was alleged in the amended plaint 
that the above-mentioned plaintiff had for 
valuable consideration sold and assigned 
to the other plaintiff Rebesoa J. Hyam 
one-half of his right, title and interest 
in the estate of Nawab Syed Abdus Sobhan 
Chaudhry of Bogra, of whom the first 
plaintiff claimed to be the legitimate son. 

The appeal, therefore, was prosecuted by 
Mrs. Hyam alone. ' 

The suit was brought by the first 
plaintiff, who may be called for tha sake 
of convenience “Habib”, to obtain a de- 
claration that he is the sole heir of the 
said Nawab Sobhan and as such, is and 
has since his death and up to the lith 
of Ostober 1915 been entitled fo and to 
posséssion and enjoyment of the estate snd 
properties left by him and of the rents, 
issues and profits thereof and that sinse 
the llth of Ostober 1915 the plaintiffs 
Habib and Mrs. Hyam are each entitled’ 
to a moiety or half share .in the estate 
of the said deceased Nawab, The plaint 
included a prayer for other consequential 
reliefs. The plaintiff alleged in his plaint 
that Nawab Sobhan died on the 2nd 
July 1915 possessed of and leaving a 
large estate, consisting of moveable and 
immoveable properties, partly within and 
partly outside Calcutta: and that the 
Nawab was a Muhammadan governed by 
the Sunni school of Muhammadan Law. 

It was further alleged that the Nawab 
had two wives, who predeceased him: ` 
the first being Tahurannessa, by whom 
he had one daughter Altafunnissa, who 
died in the lifetime of her father, leaving 
ove son only, viz, the defendant Altaf 
Ali Chowdhury; and the second wife being 
Mozelle Cohen, a Jewess converted to the 
Muhammadan faith. : 

It was alleged that by Mozslle Oohen 
the late Nawab Sobhan had two children 
viz., a daughter, named Sakina alias Hanna 
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and one son, viz., the plaintif, 

The plaintiffs alleged that the defendants 
wrongfully. took possession of the late 
Nawab’s estate and wrongfully excluded 
the plaintiff Habib from possession there- 
of, and denied the right and title of the 
plaintiff Habib thereto. 


` The defendants to the suit are Altaf 


Ali, who is a son of Altafunnissa, Ahmed 
Hossain, Mahomed Hossein, and. Noorul 
Hossain, sons of Abdul Jabbar, a brother 
of the late Nawab Sobhan, The main 
defences of the defendants were that; the 
late Nawab . Sobhan was the Mutwali of 
a Wagt estate created by his wife Taburan- 
nissa but that he left no property at his 
death to which he was entitled in his 
own right; that the plaintiff Habib was 
known as Hlias Habib Cohen until he 
changed his name and that he was no 
relation of the late Nawab and that the 
late Nawab never married Mozslle Cohen. 
It is now admitted that Habib is the son 


of the late Nawab and Mozalle Cohen, - 


- but it is denied that he is legitimate. 


The plaint was filed on the -23th 
August 1915~and on the 28th February 
1916 it was amended by order of the 


Court by insertidg paragraph 7 (a), where- 


. by the plaintiffs alleged that the late 


| was admitted as to acts 


Nawab acknowledged Habib as his legiti- 
mate son, and Habib . stated in case 
he :failed to prove the marriage between 
his. father and mother he would rely on 
the said legitimation by acknowledgment 
as entitling him to the estate. Evidence 
of acknowledg- 
ment, not stated in the above-mentioned 
paragraph, for the reasons .mentioned by 
Greaves, J., in his judgment. 

Interrogatories were administered to the 
plaintif Habib and in answer to interroga- 
tory No. 4 he stated that his mother was 
married twice, first 
late Nawab Sobhan: 


thafe he did not 


know the date and place of the marriage:: 


that” be was informed that she was 
married again to Aga Mohiuddin Khan and 
that this latter marriage-took place in or 


- about the year 1899 and that he did not 
“know where it took place. 


In answer to interrogatory No. 7 he 
said that Mozellee Cohen was converted 
tothe Muhammadan faith atthe time of her 
marriage with his father but that he did 
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not know the date on which she so 
changed her religion or the plao». 

The issues raizel at tho trial wora as 
follows: ' 

(1) Was Mozalle Cohen married to Sobhan? 

(2) If so, was Habib the ləgitimate son 
of Sobhan and Mozelle Cohen ? 


(3)-What properties did Sobhan die 
possessed of P 
(4) Ara tho plaintiffs entislad to any 


properties in the possession of the de- 
fendants, or any of them P 

(5) Is the plaintiff Reabaaca 
Hyam a benamidar for her husband P 

(6) Was thera any acknowledgment as 
pleaded .in paragraph 7 (a) of the plaint, and 
if so, what is its legal effect P 

The learned Counsel sppearing for Mrs, 
Hyam on the appaal argued that the 
issues are not the right ones: but as far 
as I hava been able to discover, no objec- 
tion was raised at the trial when the 
issues wa-e ssttled, and in my judgment, 
in view of the pleadinga ‘on which the 
partias went to trial, tha issues covered 
the matters in dispute batween them, 
The material issues on this appaal are Nos, 
1, 2 and 6. 

The learnsd Judga on the first issue 
came to the conslusion that upon the 
evidence “the long connection of Sobhan 
and Mozalle was inconsistent with the 
relation of husband and wife and 
that Mozelle is upon the evidence proved 


Joseph 


to be merely his concubine and that 
Mozalle Cohen was not married to the 
deceased Nawab”, and as to the 2nd 
he held “that the plaintiff Habib was 


not the legitimate son of the Nawab and 
Mozeslle Cohen.’ ” 

Ləarned Oounsel for the appellant has 
argued that these findings are wrong and 
should not be supported. 


With regard to the first issue, viz., 


-Whether Mozelle Cohen was married to 


Sobhan : it. is noticeable that the plaintiffs 
were not able to indicate any date when or 
place where the alleged marriage is supposed 


. to have taken place: and the case put forward 


by them has varied as the hearing of the suit 
proceeded. 

By his answer to the 10th interrogatory 
Habib ‘put forward the case that the marriaga 
took palca according to Muhammadan rites in 
1884 in Caleutta: in his evidence-ia-chief 
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(at page 33) he adhered to that ease, This 
case apparently was abandoned during the 
hearing as the date of the alleged marriage 
was suggested as 1891 and on the hearing 
ofthe appeal, Mr. Hyam for the appellant 
urged that the marriage took place in 1888 


and that the entry in the late Nawab’s diary . 


under date 8th Falgoon 1294 (which we are 
informed is equivalent to 19th February 
` 1888) ‘Mosley engaged’ meant that the late 
Nawab Sobhan married her on that date. 

Jn all the evidence there is no trace of any 
ceremony having been performed, bnt in this 
connection it ‘is nesessdry to remember the 
learned Counse] Mr. Byam’ 8 contention that 
a Muhammadan marriage may be contracted 
in a simple and informal manner by agreement 
of the parties. ` 


There are certain facts which are proved by 


the evidence, 

It appears that the Nawab Sobhan first 
made the acquaintance of Mczelle Cohen in 
1884, She was then living with her parents 
at 161, Lower Chitpore Road; her father 
Benjamin G. Cohen being alleged to bes poor 

“man and a seller of cheese: the Nawab Sobhan 
occupied the upper portion of the house: it 
does not appear whether the Nawab’s wife 
Taburunnessa lived with him at this address. 
An intimacy developed between Nawab Sobhan 
and Mozelle Cohen who was then a girl 
about 12 or 13 years old; whether it was the 
late Nawab who first.seduced her is not clear, 
but it ig in evidence that in 1884 he used to 
love her, and that ehe used frequently to 
go upstairs to him. In 1885 Mozelle Cohen 


and her sister Habiba Cohen went to live - 


at 13, Radha Bazar Lane, the premises being 
occupied under an agreement for one year 
from October 1885 to 80th September 1£86 
in the name of Benjamin Cohen the father 
and Habiba, This was cancelled on Ist 
August 1886 and a further agreement for 
an occupancy for 4 years was entered into, 

It appears from the diary of the late 
Nawab that in 1586 he was making a monthly 
allowance of Rs. 100 to Mozelle Cohen 
who is entered in the diary under date 6th 
Jauuary as “Miss Mosley,” and it was 
not seriously disputed on the hearing of 
the appeal that at that time Mczélle was 
the kept mistress of the late Nawab Sobhan, 

This relationship contiraed until about 
February 1&87, when it appears to have 
come to an end for the time being. 
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On 14th September 1887 Mosello- was 
married to one Joseph Abraham Ger, who 
is alleged to hava been a convert to the 
Jewish faith: the marriage ceremony, 
according to the certificate, being performed 


“by Minister S. W. Uanayodo. 


A witness namad E. A. Abraham gave. 
évidence to the effact that after 4 or 5 months 
J, A. Ger divorced his wife Mozalle by the 
“Talak.” 

In February 1888 the soletis between 
Mozalle and the late Nawab Sobhan were 
resumed. 

It appaars that after Mozelle and her 
sister went to 13, Radha Bazar Lane, the 
parents also went ts liya there. 

Nawab Sobhan! did not visit Mozalle at 
Radha Bazar Lane, bub the evidence is 
that whenever he wanted her, he would 
send for her and have her brought over 
to his own house in Weston Street privately. 

The entry already referred to, underdate 19th 
February 1888, refers to “Mosley engaged.” 
Mr. Hyam would have us believa that this 
means that tha late Nawab Sobhan married 
her at this date: this, I cannot accept: I 
find no justification for it in the word ‘engaged’ 
or in the surrounding circumstances as 


‘disclosed by the evidence. 


On the 3lst Desember 1890 Nawab . 
Sobhan “dismissed” Mozelle : the entry ` 
in the diary being “ paid salary in fall 
to Mosley Bibi, dismissed from date.” “> 

Mr. Hyam for the appellant urgad that 
this meant that the late Nawab Sobhan 
“divorced” Mozslle on this date. 5 

This again I cannot accept. On the evidence 
I have no doubt that up to this date at all 
events Mozelle. was no more than a kept 
mistress. 

In June 1891, there ig an entry in the 
late Nawab’s diary: "“Re- engaged from the 
month of January of the ‘year 1891” and . 
there are entries of two sums of Rs. 100 
each, and the fotal of Rs. 200 is mentioned 
as having been paid into the Savings Bank at 
Bogra, 

Mr. Hyam argued from this tbat either the 
divorce was withdrawn in January 1891 
by the late Nawab or he married Mozelle 
again, 

[Í see no justification for this conclusion. 
The entry is ‘re. engaged’ and the same 
monthly payment is made and the nataoral 
conclusion to draw is that the “irregular 
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relations, whioh existed before the dismissal 
in 1890, were resumed, and ` that Mozalle 
gontinued to be a kept mistress. 

The entries inthe Savings Bank book are 
material, These entries are made obviously 
by the Bank official, bat of course upon a 
declaration by the person who opened the 
account. 

Mozalle Cohen is there dessribad as a 
Jew,-and a widow and her name as Bibi 
Mozelle Cohen. The account was opened 
on the 13th March 1891, and in March 
two sums of Rs. 100 each were paid in; 
these two sums are obviously the sums 
referred to in the late Nawab’s diary, to 
_which I have already referred. 

These. entries are insonsistent with the 
appellant’s case that at that time Mozelle 
was a Muhammadan and the wife of the late 

ı Nawab. ` 

It is olear to my mind that up to June, 
"71891, Mozelle was not married to the_late 
Nawab. i 

On 15th Ostober 1891, the daughter 
Sakina (or Hanna) was born and I think 
there is no doubt she was the illegitimate 
child of the late Nawab. 

The relations between Mozelle aud the 
late Nawab continued and on 16th May. 
1892 the plaintiff Habib was born: the 

“monthly allowance, . or salary as it is 
called in soms- places, was continued: 
. Mozelle sontinaed to live at Radha Bazar 
` Lane and on the 23rd January 1893,she ~ 
entered into an agreement for renting 13, 
Radha Bazar Lane, for four years, in the 
name, of Muzlie Benjamin Cohen, and in 
the registration note at the end of the 
‘agreement she is described as-the wife of 
‘Ezekiel Benjamin Cohen. At this time 
she must have been obviously pregnant 
(Habib was born in May 1893) and that 
may be the reason for her. being described ~ 
as the “wife” of E. B, Cohen. 

In 1£99, according to the plaintiff's 
answer to the 4th interrogatory, Mozelle 
is alleged to have married one Aga Mohiud- 
din Khan: there is no evidence of this 
marriage: but in 1899 there was a further 
agreement between Mozelle and the land- 
lord of 13, Radha Bazar Lane, which she 
«executed as Muzlie B. Cohen and she was 
identifed by Aga Golam Mohinddin. `. 

From the Solisitor’s bill rendered to the 
lato Nawab Sobhan -by Mosers. Sanderson 


” 
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and Co. (Exhibit 19) it anton that 
in June 18993, tha late Nawab in- 


formed the solicitors thatthe house No. 21, 
Khyro’s Lane, had been purchased. for 
Mrs, Cohen and on 20th June 189) the 
agreement for the purchase was executed 
by Mozelle as Muzlie B. Cohen. 

After 1699 the children Sakina and 
Habib continued to live with Mozelle and 


-if it be the faot as alleged by the plaint- 


iff “that Mozelle was married to Aga 
Mohiuddin in 1899, it is almost inconceiv- 
able that the late Nawab wonld have 
allowed Habib, if he was really his 
legitimate son, and, therefore, his heir, to 
remain living with Mozelle after she hal 
married or was living with another man. 

In August 1903, Sakina was married to 
Nawab Ali, the son-in-law of the late 
Nawab Sobhan. Nawab: Ali in his evidence 
said he knew that Sakina was not legiti- 
mate, and .that Mozelle was the kept 
mistress of the late Nawab. There is the 
evidence of G. G. Roy that he was 
present at the marriage bub that the late 
Nawab Sobhan was not there and that he 


did not attend because the girl was tha 
daughter of his mistress. i 
The sama witness said that Mozalls 


was at first averse to the marriage but 
‘eventually she agreed, and one reason that 
weighed. with her was a consideration of 
Habib’s position for she thought _ that if 
Sakina became Nawab Ali’s wife, there 
would be some provision necessarily made 
for Habib by Nawab Ali in view of tke 
relationship which would be then established. 


If this bə trae, it is strong evidense 
that Mozelle was not married to the late 
Nawab. 

Much reliancs was placed by learned 
- Counsel for the appellant upon the marriage 
of Sakina. It was urged that Nawab Ali 
would not have married her unless he 
knew she was the legitimate daughter of 
the late Nawab. 

I do not think there is much forse in 

The learned. Judge in dealing with ths 
evidence of Nawab Ali said “it is only 
fair to the witness, whatever may be one’s 


. view of the morality of his intentions of 


setting up heirs of Sobhan in order to 
assist Altaf, to state that he answered 
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fairly, and I think frankly, all the questions 
put to him,” 

1 gather from this that the learned 
Judge took the view that in the witness- 
box Nawab Ali was speaking the truth, 
Nawab Ali, by his own evidence, is shown 
to have been prepared to make use of an 
unscrupulous plan: it appears that although 
he knew Habib to be illegitimate he was 
prepared, if necessary, to put him forward 
as‘an heir and to use bim-as a tool for 
the purpose of bringing about a settlement 
which would promote the interests of his 
own son, -Altaf Ali. 

As regards Sakina, he said that if she 
had been alive she would have been of 
great assistance in the matter of keeping 
her brother Habib in control. 

-Having regard to the unscrupulous 
nature of Nawab Alis plans, it is not 
surprising that he was prepared to marry 
Sakina even though he knew she was 
illegitimate, if he thought it would help 
him in his control: over ‘Habib, whom he 
“frankly admitted it was in his mind to 
‘put forward as the heir, although he knew 
that he was not the Bein but that he 
was illegitimate. 

In March of the same year, 1903, Habib 

was sent to the Madrasa, his address being 
given as 13, Radha Bazar Lane, the house 
where his mother ‘was living and his 
father’s name that of the late Nawab 
.Sobhan. In December 1903 Mozelle 
in the Dufferin Hospital and we were 
informed that she was buried in a public 
burial’ ground. Habib then went to live 
in the house of tte late Nawab “Sobhan. 

The evidence shows that he lived with 
other boys on the ground floor, students 
of different schools who’ were being helped 
‘by the Nawab. It appears that he was 
not given a separate room until he suffered 
from a disease and it was necessary to 
segregate him, and in short I think on 
the evidence it is clear that he was not 
treated in: the way that one would expest 
the legitimate son and sole heir of the late 
Nawab to be treated. 

It appears from Nawab Alis letter to 
Habih of the 27th July 1970 that 
Nawab Ali had suggested that Habib 
should be sent to Aligarh and on the Zrd 
‘December 1910 the ‘late Nawab Sobhan 
wrote to the Madrasa expressing his 
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intention of sending Syed Habibur Raha- ` 


man Chaudhury to Aligarh and asking 
for a transfer certificate, and apparently, 
Habib -went to Aligarh College in Decem- 
ber 1910. 
About 1911, 


the late Nawab Sobhan 


-was trying to arrange a marriagé between 


` 


Habib and the daughter of one Salamat 
Ali and he sent a messenger to Falamat Ali 
to negotiate the matter. 

` Salemat Ali died shortly afterwards, 
and a man oalled Hakim Ashgar Ali and 
another called Joseph 


interviewed one 
Bazlal Rabman Chaudhuri who was the 
Naib of Salamat Ali and., eventually 


Joseph took Bazlul to see" the late Nawab 
Sobhan. 

According to Bazlal’s evidence the late 
Nawab and Joseph proposed the marriage 
to Bazlul: who pointed out that the estate 


was’ then in the Court of Wards and it~ 


was the Collector and Manager who would 
have to be approached. 

“ The late Nawab- sand Joseph, however) 
pressed Bazlul to use his irfluence and to 
further the negotiation. 

Bazlul begged to be excused and accard- 
ing to his evidence he told tte~ late 
Nawab that he had some to know that 
tbis boy’s mother had not been married, 
that she was not a married wife- and he 
was not the heir to the property: the 
late Nawab said that” this would nct 
matter and if he would only refrain from 
menticring all these to the Collestor-there 
weuld be no difficulty ‘in putting -the 
marriage tLrovgh: Baziul refused and said 
he would rot te able, to kep tack 
these things for’ when eventually there 
thipgs came out he would be blamed by 
the public. 

‘It appears that. in June 1911 the late 
Nawab Sobhan called on Miss Cornelia 
Sorabji, the Lady Assistant ‘to the Court 
of Wards for Bengal, Behar, Orrisa and 


Assam, with reference to the marriage of — 


his son to a ward of the Court. Miss 
Sorabji’s answer to the Nawab was to 
the effect. that tha ward was too young 
and that application shonld be made to 
the Collector of Chittagong when. the 
proposal would” be considered. Great. 
strees was laid by the appellant upon the 
answer given by Miss Sorabji that the 
late Nawab’s son was ong of the suitorg 
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who were finally covsidered ; it was 


alleged that this showed that there was 
no objection on the ground of illegitimacy; 
but it appears from a latter, part of this 
witness’ evidence that she was not one 
of those who.decided the matter: she 
.merely reported any offers which came to 
her knowledge, and_ ahe said that the 
Commissioner did not disouss the matter 
with her. So that she was not ina 
position to say what were the reasons 
whioh were the cause of the rejection of 
the late Nawab’s son. 


WA 


It appears that the late Nawab Sobhan 
had already been in communication with 
the Qollector of Chittagong for there is 
a létter, dated the 24th May 1911, from 
him’to the Collector, to which the Collec- 
tor replied that the Court was not in 
favour of a very early marriage but that the 
letter would be submitted to the . Court for 
consideration. 


/ 


The late Nawab ~was obviously anxious - 


to hurry the matter and said he sould 
“not wait 9 or 10 years.” On the 25th June 
1911 he wrote to Habib informing him 
that negotiations for his marriage were 
. going on and telling him that enquiries 
might be made and thus he must be 
sareful of his condush and that the estate 
-of the girl was a very bigone. Ona vird 
Ostober 1911 Habib wrote to Joseph, who 
was then. the. personal assistant of the 
late Nawab, saying that his disease "is 
increased very much, do~not know what 
to do.” There is no doubt Habib suffered 
from a venereal disease; the time during 
which he was suffering is not clearly” 
defined in the evidence, but I think there: 
. Gm be little doubt that he was suffering 
from it about this time. In February 1912 
the late Nawab wrote to the Head Master 
of the Madrasa asking him to take his 
son again into his school and apparently 
in 1912 he was again admitted into that 
school. In August 1912 the late Nawab 
re-opened the sorrespondence about his 
son’s marriage with the Collector of Chitta- 
gong by a letter, dated 14th August 1912: at 
- this time Mr. Clayton was the Collestor and 
-his reply is dated 26th August 1912, 
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“Ohittagong, 

r 26th August 1912, 
“Dear Sir, 
“With reference to your letter of lith 

August I haye the honour to say that the 

daughter of the late Salamat Ali Khan will 

not reach the age of 15 years for 2 years more. 

The Commissioner has suggested that con- 

sideration should be given to the follow- 

ing matters before recommending any 
bridegroom.” :—~ 

“1, Whether he is of good health,” 

“2, Whatarehis educational qualifications.” 

“3, Whether he will be willing to reside 
in Chittagong.” 

“4, Whether he belongs to a Syed family 
of good repute.” 

“5, What amount of dowry will bsallowed.” 

“I doubt whether your son will be able to 
' satisfy the Court on all points.” 
vet “Yours truly 

A. H. Clayton, 
i i Collector, Ohittagong.” 

On the 7th Ostober 1912 the late Nawab 

replied as follows:— 


4 


“27, Weston Street, 
z Calcutta, 
: — October, 1912. 

. “Sir, 

I am in raseipt of your favour, dated 
the 26th August last, informing me that 
there are still about 2 years for the mar- 
riage of late Salamat Ali Khan Saheb’s 
daughter. Owing to several urgent works 
jo my hands and a3 there is still 2 years 
for the said marriage I did not send you 
a reply on this for whioh I hope to 
be excused. Respecting family, I oan 
assure you that in Eastern Bengal there 
is not any Muhammadan family equal to 
mine except.the families of Sastabad Nawabs 
of Barisal as that Mir families of Sastabad 
and our families are one; so our families 
stand first. However, it is open to enquiry, 

Respecting health, I would say that the 
boy’s health is good. 

Respesting dowry I would inform you 
that assording to the Muhammadan practise 
it is-settled bythe guardians of both parties 
in accordanaa to their respective position and 
rank of families. 

Respecting dwelling at Chittagong I may 
inform you that at present there will be 
obatrusiion to the boy's education if he 
remains there but after his sghogl life I 
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promise you that he will at least remain 6 
months there in a year. After that, when 
they obtain their majority I cannot bind 
myself whether they’ shall prefer to remain 
there always or shall prefer to live a few 
months at their Calcutta residence. 

- Respecting eduoation I may add thal the 
oys (specially of Mubammadans) who have 
sufficient “means for their food and clothing, 
eto., they do not care much for education 
which no doubt you are well awars of but 
they take interest in riding, hunting, shoot- 
ing, billiards, etc. However, my boy is now 
in second class and can write and speak Eng- 
lish with Huropeans-even. 

Although the boy could have passed 
Entrance examination by this time, yet 
he could not do so as he had to go through 
the Muhammadan religious instructions and 
the study of Koran which took away his 
several years, however, I expect that he 
will pass it during the next, 18 or 20 
months. 

“Yours obediently, 
Syed Abdoos Sobhan.” 
“A, Clayton Esq., . ` 
Collestor.” 

The late Nawab’s son was not accepted 
as a snitor for the girl’s hand and she 
married another Muhammadan in 1916, the 
“hetrothal having been in 1914, Neither Mr, 
‘Clyton nor Mr. Geake the Commissioner 
were called as witnesses but U. O. Dott 
gave eviderce: he was a Manager of the Court 
of Wards and took sharge of the estate of the’ 
late Salamat Ali*in 1910, 

He said in his evidence that the Com- 
missioner consulted him before Habib was 
rejected and Mr, Dutt in his turn consulted 
Bazlul Rahmar, a Mubammadan officer of tke 
estate to whose evidence I have already 
referred—his evidence on this point is at 
‘page 613 of the paper-book, in effect it 
amounts to this that Bezlal stated to Mr, 
Dutt what be said in his evidence about 
his conversation with the late Nawab. 

Mr. Dutt told the Commissioner what he 
had heard from Balzul, vizą, that Habib 
was nct the legitimate son of the late 
Nawab and acting according to the instruo- 
tion of the Commissioner Mr. Datt struck 
the name of Habib ont of tbe list of persons 
with whom the marriage negotiations were 
going on, and he stayed further negotiations 
with reference to this boy. 
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Much reliance was placed by learned Coun- 
sel for the appellant upon tkis correspondensa 
between the late Nawab and the Collestors, 
as showing that the late Nawab acknowledged 
Habib as his legitimate son and with the 
intention of conferring upon him the status of 
legitimacy. 

There is no doubt that the late Nawab 
in this correspondence by putting forward 
his son Habib as a suitor for Salamat Ali’s 
danghter must have intended that the Col- 
lectors should believe that Habib, was his 
legitimate son. It was not necessary to 
state in so many words that Habib was 
legitimate, for the late Nawab would know 

< that the Collectors would assume that 

Habib was legitimate from the’ fact that 
the late Nawab was putting him forward 
. as a suitable husband for the ward of 
Court. 

On the other hand Sir B. C. Mitter for 
the respondents asked us to hold that it 
was not ah honest letter and relied upon 
the following among other grounds: he 
urged that the allegations in the letter as 
to respectability were false, inasmuch as 

“the late Nawab had not married Mozelle 
and the boy was in fact illegitimate, and 
that up to 1911 he had not acknowledged 
Habib as his legitimate son, that he had 
parted with practically all his property in 
1902 and that he obvionsly never intended 
to leave any property to Habib. It was 
further alleged that*Habib was then.svffer- 
ing from a venereal disease and that the 
late Nawab must have known of it. As 
to the last allegation, I think itis possible 
(though not likely) that the late Nawab- 
may not have knownof the venereal disease 
and I think that this point should not, 
therefore, be allowed to weigh against the 
plaintiff's case. It was further urged that 
the allegation that the boy was a sports: 
man, though not muzh of a scholar, was 
not true\and that as regards dowry, the 
statement in the letter is vague and 
that in fast the Nawab made no provision 
for the boy and never intended to do so. 

The same stress was laid by the appel- 
lant’s learned Counsel upon the correspond- 
ence relating to Habib's entry into the 
Madrasa and Aligarh.” On the other hand 
the respondents urged that when sending 
Habib to there places the late Nawab 
Sobhan was bound to give the nama of 
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. Habib’s father and consequently to desoribe 
Habib as his son, -which undoubtedly he 
was; but that such description was obvious. 
ly not intended, having regard to all the 
other facts in the. case, to be an acknow- 
ledgment with the, intention to confer upon 
him the slatus of legitimacy. J agres with 
the conclusion of the learned. Jodge, viza ` 
that the ‘late. Nawub. acknowledged Habib 
as his son for the purpose. of _his entry into 
_ the Madrasa and Aligarh and for’ the pur- 
pose of indusing-a marriage between Habib 
and the daughter of Salamat Ali; but I am 
not satisfied having regard to the other 
fasts in the case, as disclosed by the evi- 
dence, that these acknowledgments were 
made with the inteation cf conferring upon 
Habib the status of legitimacy. 

Onthe 2nd Jaly 1915, the Nawab Sobhan 
diad, 

The appellant relied on the negotiations 
which took place about that time and the 
facts relating thereto as showing that Altaf 
. Ali tried to- bind Habib, by agreement in 
writing so as not to claim the estate: on 
the other hand it was urged that Habib 
never asserted that he was a legitimate 
son and that the -evidence of M, M. 
Ohatterjee as to what passed on the 30th 
June and Ist July- ‘had been accepted by the 
learned Judge as correct, 

To go back for a ‘moment in the history 
of this case, it. appears that on- the 8th 
March 1850, Tahurunnesea Bibi Chaudhu- 
rani, the wife of, the late Nawab Sobhan, 
executed a Waqfnama: she died the same 
day: the late Nawab Sobhan was bythe . 
deed appointed -Mutwali, the deed contained . 
a clause No. 10 whereby it was provided 
that “should any : Mutwali renounse his 
religion, change his faith. or become 
apostatg or marry in a different nation- 
ality he shall never ke-sompetent to be: 
appointed im the offise of Mutwali or to 
remain as such,” X 

Very great reliance wasg lesed upon'this 
(by the learned Counsel for the appellant: 
he argued that this provided a reason for 


‘the late Nawab Sobhan keeping his marriage - 


with Mozelle, which he urged had taken - 
plase as referred to above, secret: for he. 
urged that the late Nawab would bean- 
xious, not to lose the Mutwaliship, which 
would be a sourse of considerable profit to 
him, and that it was not. unti] after the 
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settlement (arrived at by means of the 4 
deads in 19.2) that the late Nawab’s fears 
of discovery. would bə removed and that 
after that it appears from the evidence 
that’ the late Nawab began to acknow- 
ledge his son Habib neniy aa his legiti- 
mate son, 

On ihe: other hand Sir B. ©. Mitter 
“urged that tbis was an afterthought, for 
it was in the first instance alleged that 
the acknowledgment by treatment extended 
over 20 years from the birth of Habib, 
that the prohibition against marrying in a 
different nationality wasas valid after the 
settlement in 1902 as before and farther 
that the existence of slanse 10 in the 
Waaqfnama would ba the’ strongest reason 
for the late Nawab not marrying Mozelle, 
and would operate as an inducement to 
him to continue the irregular relations 
which existed between the late Nawab 
Sobhan- and Mozelle by means of which 
he was able to obtain fail satisfaction. of 
“his desires. 

Further reliance was placed, upon the 
recital in the indenture of 19th February 1902, 
to which the late Nawab was a party, 
whereby it was recited that the late Nawab 
Sobhan had had born to him ‘an only 
child being a daughter named Altafunnessa 
- and that Altaf Ali was the only: male des- 
cendant of the late Nawab Sobhan. . 

In my judgment these arguments pro- 
duced on behalf of the respondents were 
forcible, and so far. as the clause in the 
Waaqfnama is gdnoerned, I think it supports 
the contention of the respondents rather than 
“that of the appellant. 

The letters of the late Nawab to Mozalle 
have been referred to at much length; the 
main point that strikes me about them is 
that they extend from May 1893 down 
to May 1903, and that even after tha lite, 
Nawab had severed his intimate connestion 
with Mozells in 1899, when she is allegsd 
by Habib to have married Aga, Mohind- 
din, the lettera. from the late Nawab to 
Mozelle are written in much the same 
strain as before. Mozelle is addressed in 
the same way as before and money is sent 
by the late Nawab in the same manner 
and to the same amount as before for the 
expenses of Mozelle, and the ohildren who 
were allowed to remain*with Mézalle, al- 
though she iş said to -have been living 
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with another man. This to my mind is- 
strong evidence to show that the late 
Nawab recognised that he was under a 
responsibility to Mozelle for the expenses 
of the children~which ‘were undoubtedly 
his own; but ib is inconsistent with the 
case that he regarded them as his legiti- 
mate children, 

Ag ‘regards the verbal evidence of ao- 
knowledgment given on behalf of the plaint- 
iffs, the learned Judge has not accepted 
it, Aa regards the witnesses upon whom 
the appellant placed chief reliance: Ist, 
Abdul Majid is obviously unreliable, his 
evidence is vague, and he said that’he saw 
Mozelle on two occasions only: one ‘would 
be 28 or 30 years ago, and the 2nd, 26 
‘or 27 years ago. He also said she was a 
Pardanashin lady which is quite inconsistent 
with the evidence in the case: which shows 
that Mozelle used to attend parties where 
dancing girls.and women of doubtful cha- 


~ racter were present, 


‘2nd, Prince Delwar said that the late 
Nawab told’ him Mozelle was his” Jewish 
wife, that the boy was his son by his 
Jewish wife and that the Jewess used to 
visit his Zenana: this was 19 or 20 years 
ago, and the Jewess came on two or four 
occasions, When cross-examined he said the 
late Nawab called Mczelle ‘Bibi’, and he 
admitted that this word did not necessarily 
imply marriage: It may be noted that in 
the case of Muhatula Bibee v. Erince Ahmed 
Haleemoozooman (16), Garth, O, J ,drewatten- 
tion to the fast that the word Bib? ‘might 
have been used with reference to a favourite 
concubine, as 

3rd, Ghulam Hussain Ariff’s evidence was 
in my "judgment unreliable—he made several 
serious misstatements, eg. that he-.sar 
Habib in Weston Street before 1897, and 
then altered it to 1907. He altered it 
again to 1898 or 1899. It is common 
ground that Habib did not go to live there 
until 1803. He said he saw Joseph at 
Weston Street from 1889 to 1910, where- 
as in faot Joseph did not go there until 
1910. He was asked to give evidence as 
- late as the Sunday before he gave his 
evidence. 

4th—As to Joseph if was alleged 
that he was a partisan of Habib’s, and I 


(16) 10 ©. L. B. 293, 
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well as to a Nikah wife. : 
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think there is some ground for this; his evi- 
dence.is not convinsing. Wi 

On the other hand there was the evidence, 
of a large body of. witnesses, which goes 
to show that Mozelle was the late Nawab’s 
kept mistress and that he did not ao- 
knowledge Habib as his - legitimate son: 
evidence as to’: the latter 
point is of a negative nature but the evi- 
dence was given by people such as the 
Collectors, District Magistrates, Pleaders 
and others who were intimate with the’ 
late Nawab and whose evidence covered 
a period from 1899 to 19129, and who must, 
I. think, have known. if the late Nawab 
had a legitimate son, and they say they | 
never heard of the Nawab having a legitimate 
son. 

There is the further evidence disclosed 
by the direstories in which no: trace of 
Habib as a legitimate son oan be found. ' 
Learned Counsel for the. appellant urged 
no less than 27 reasons upon whioh he 
relied in support of his oase: It is not 
necessary to refer to all: they were fully 
considered during the hearing of the appeal, 
which lasted 11 days. The main points’ 
were :—(1) the long and sontinued cohabita- 
tion between the parties and the fact that 
children were born. JA 

This is no doubt a very important point 
bot the inference to be drawn from it is, to 
my mind, mush weakened when it is re- 
membered that the relations between_ the 
late Nawab and Mrczalle were in the first 
instance irregular, and Mczelle was un- 
doubtedly the kept mistress of the late 
Nawab. Farther, I think, it is proved that 
Mczelle never went to live in the late 
Nawab’s horse, and even when she went 
to Bogra, she was put in a house in the 
Bazar which was allocated to her. 

The termination of their relations is also 
material. I have already: raferred to the 
faot that after 1899, ag alleged by the 
plaintiff Habib, Mozelle was married to 
Mohinddin, and yet the children of the 
late Nawab were allowed to remain with 
her; as far as I oan ascertain there is no 
trace of any divorce by the late Nawab 
SobHan in or about the year 1899. Thereis 
also the fact that clause 10 of the Wakfnama 
afforded a strong reason” why the . late 
Nawab should not marry Mozoelle. These 
facts, in my judgment, together withthegther . 
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facts which I have previously mentioned, rebut 
the presamption which might arige from the 
long cohabitation and birth of shildren. 

2. The late Nawab’s‘love for Mozalle, 
Sakina and Habib :1 do not think there is 
anything in this “that is inconsistent with 
. the defendants’ oase, 


3. The late Nawab’s instructions to 
Mozelle not to perform ciroumsisipn of 
Habib according to Jewish - form, as 


shown by the letter sat out at pige 535 of 
the paper book, 

This, to my mind, ia “strongly ‘against 
the appellants’ case, for it seems to me 
that if Mozelle had become a Muhammadan 
as alleged by the’ plaintiff Habib,. there 
- would be no necessity for the late Nawab 
to give the above-mentioned instructions. The 
letter seems to me to pointto the fact that 
Mozelle was still a Jewess. 


“4, Sakina’s marriage : this I have already. 


a to. 

_5. Habib being brought np.in the late 
Nawab’s house: After’ Mozalle’s death, I 
think there is nothing inconsistent with 
the defendants’ case, in the late Nawab 
taking the boy into his own house: the 
evidence, as” already mentioned, showa that 
he was not ‘treated in the house as if: he 
was the sole heir of fhe late Nawab, 

6, The admissionasto Habib being his 
son made by the late Nawab when negotiat- 
ing his marriage and sending him to school 
and college. TheseI have already dealt 
with and I shall have to refer to them later 
on in another part of the case. 

7. Nawab Alis letters, dated 5th 
November 1914 and @Blst July 1915, to 
Altaf Ali, wherein ifis alleged that Nawab 
Ali was referring to Habib as the legiti- 
mate son of the late Nawab ; Reading them 
as a whole I think these letters are not 
Inconsistent with Nawab Ali’s evidence, 
vizą, that his plan was if it became neces- 
sary to set up Habibas heir and fo use 
him as a tool: there would then be a 
chance of Hahib and the nephews of the 
‘late Nawab falling out, and under such 
circumstances the interests of his own son 
Altaf Ali might ba benefited in 
settlement which might be arrived at. 

Upcn this first issue, as Ihave already 
mentioned, the learned Judge arrived af 

. the conclusion that Mczalle Cohen-was not 
married to the late Nawab, and the queg- 


~ 
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tion is has the ‘appellant satisfied us that 
the learned Judge was wrong in his conolu- 
sion on this question of fact. 

- In my judgment the appellant has not 
discharged that onus ; on the contrary after 
considering the evidence in the case and 
all the arguments adduced by Mr. Hyam 
‘on behalf of the appellant and giving all 
due weight to the presumptions which he 
alleged ought to bedrawn in favour of 
legitimacy, I think the learned Judge was 
right in holding that Mczalle was never 
married to the late Nawab Sobhan: to 
put it in other words, in my judgment it has 
been proved that Mozslle was never married 
to the late Nawab. Mr. Hyam then argued 
that though the defendants had proved thera 
was no marriage, that was fot enough, 
and that the defendants must disprove the 


. semblance of marriage. I am not sure 
that this point was raised ir the Court 
of first instance, but if it is necessary 


to decide it, the facts of this case, in 
my judgment, make the position clear and 
prove that allthe time the late Nawab 
she was no 
more than his kept mistress, and that 
Habib was in fact the illagitimate son of 
the late Nawab. A further question then 
arises; it was argued for- the appellant 
that even if it be proved that Habib was 
illegitimate, the Iate Nawab acknowledged 
him as bis son with the intention of oon. 
ferring the status of legitimacy upon him, 
and that as acknowledgment is a substantive 
tha Court 
must hold that Habib was legitimate. 

As regards the fast of acknowledgment, 
as already stated, I think that the late 


. Nawab acknowledged Habib as his son for 


the purpose of getting him into the Madrasa 
and Aligarh, and he acknowledged him to 
Miss Sorabji, and the Collectors, as his son 
for the purpose of bringing about a 
marriage between his son and the daughter 
of Salamat Ali; but having regard to all 
the fasts of this case, 1 am not satisfied 
that the late Nawab intended thereby to 
acknowleigs Habib as his son, so as to 
confer upon him the status of legitimacy 
for all purposes and in all respects. 
Assuming, however, for this part of the 


` oase, though not deciding, that the acknow- 


ledgments by the late Nawab to the school 
Miss Sorabji 


directed i is at page 113.* 


“evidence would exclude. 


rest on sufficient grounds, 


"~ 
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and to the Collestors are to be taken as 
acknowledgments in the legal sense accord: 
ing to Muhammadan Law, and that the 
late Nawab did intend thereby to confer 


“the stdtns of legitimacy upon Habib, the 


question still remains whether that is suff- 
cient under the cirsumatanoes of this case to 
enable the appellant to succeed in this appeal. 

There is no doubt that by the Muhammadan 
Law the intercourse of a” man with 
a woman who is neither his wife nor his 
slave is unlawfol and prohibited absolutely; 
and that a child born out of wedlock is 
illegitimate. But reliance was placed upon 
the desision of the Judicial Committee of 
the - Privy Council in Ashrufood Dowlar 
Ahmed Hossein Khan Bahadoor. v. Hyder 
Hossein Khan (4) and the passage in the 
judgment to which our attention was chiefly 


‘The presumption of legitimacy from 
marriage follows the bed, and whilst the 
marriage lasts, the child of the woman is 
taken to be the husband’s child; but this 
presumption follows’ the bed, and iş not 
antedated by relation, An antenuptial child 
is illegitimate. A child born out of wedlock 
ia illegitimate; if acknowledged, he acquires 
the status of legitimacy. When, therefore, 
a child really illegitimate by birth becomes 
legitimated, it is by force of an acknow- 
ledgment, express or implied, directly proved 
or presumed. These presumptions “are in- 
ferences of fact, They are built on the 
foundations of the law, and do not widen 
the grounds of lefitiniasy by confounding 
concubinage and marriage. The child of 
marriage is legitimate as soon as born, The 
child of aconcubine-may become legitimate 
by treatment as legitimate. 
ment would furnish evidence of acknow- 
ledgment. A- Court would not be justified, 


-though dealing with this subject of legiti- 


macy, in making any presumptions of fact 
which a rational view of the principles of 
The presumption 
in ‘favour of marriage and legitimacy must 
‘and cannot be 
permitted to override. overbalancing proofs, 
whether direct or presumptive. The case of 
Mahomed Bauker Hossain Khan v. Shurfoon 


Nissa Begum (17) affirms this principle.” 
(17) 8 M. L A. 136 at p. 159;,8 W. R. P. 0.37; 1 
Suth. P. O. J. 400; War. P. O. J. 728; 19 E, R. 481. 
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It was 
Mootah marriage between the respondent’s 
father and the respondent's 
been contracted, but the plaintiff alleged 
in effect that the conception and birth of 
the respondent had preceded the marriage. 
The Judicial Committee held that there 
was a -total failure of proof whether 
marriage preceded or followed pregnancy, 
and the main question in the oase was 
whether the defect in the evidence sould 
be supplied by a presumption placing that 
marriage itself at a time anterior to preg- 
nancy. It was a case of uncertainty, whether 
the marriage preceded or followed pregnancy. 
The passage quoted dealt ‘with this question 
of presumption and in my judgment must be 
read having regard to the fasts of the case. 


admitted in that case that`a 


mother had | 


| 


It was pointed out in the course of the | 


judgment that the acknowledgment in its 
-Iégal sense under the Muhammadan Law 
means acknowledgment of antecedent right 
established by the acknowledgment on 
the acknowledger; that is, in the sense 
of a recognition not simply of sonship but 
of legitimasy as a son. The question 
whether a' child who is ‘proved to be 
illegitimate, by reason of the marriage of 
“his” parents being disproved, could be legi- 
timated by an acknowledgment’ was not 
before the Judicial Oommittee and I do 
not think it was intended to decide this ques- 
tion i in tbat oase. 

‘That this is 50, is shown, in my opinion, 
by subsequent desisions to which I shall 
refer presently and which have been given 
not only in this Court, but also in the 
Allahabad High Court, and finally by the 
Judicial Committee of the Privy Counoil. 

In Mahammad Azmat Alt Khan v. Lalli 
Begum (9) the above-mentioned, passage 
was~referred io; and with reference thereto 
their Lordships said at page 433*; “These 
observations must be taken with reference 


to the facts of that case,” and the rule of - 


law was laid down as follows at page 432*, 
“the acknowledgment and recognition of 
children by a Muhammadan as his sons 
gives them the status of sons, capable of 
-inheriting as legitimate sons unless certain 
conditions exist, which do notoceur in this 
ease.’ š 

In that case though theré was positive 


evidence of a marriage having taken place, 


*Pagea of o C.—Ed. 
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their Lordships did not find it necessary 
to pronounse a distinot opinion upon the 
question whether the marriage in fast took 
place, and they thought that the plaintiffs 
were entitled to sueseed “on the ground 
of the acknowledgments, the evidence of 
which was strong.” 

This again was a case where the question of 
marriage was uncertain and the point now to 
be desided was not before the’ Privy Counoil. 

In Muhammad Allahdad Khan v. Muhammad 
Ismail Khan (11) this question was discussed 
folly, and though some of the conclusions of 


Mahmood, J., were obiter (as we were reminded 


by learned Counsel for the appellant) they 
are well worthy of ‘consideration, and the 
decisicnof the Judicial Committee in Ashrufood 
Douwlah Ahmed Hussein Khan Bahadoor v, 
Hyder Hossein Khan (4) was disoussed. ; 
- Straight, J., in his judgment at page ‘306* 
dealing- with ‘that ‘case said as follows:— 
“The original case from whish the appeal 


was preferred is to be ‘found reported in. 


the Punjab Record for 1875 at page 21t 
of the Civil Rulings, and from this it 
appears that Mr. Boulnois, a Judge of the 
Chief Court, held in effect that ‘the ao- 


knowledgment_of &son renders that person- 


the legitimate son of the asknowledger under 
Muhammadan Law, although the person 
acknowledged was born out of wedlock.’ 
This view may possibly seem to be in 
accordance with the often-quoted passage 
to be found in their Lordships’ judgment. in 
the case of Ashrufood Dowlah Ahmed Hussein 
Khan Bahadoor vy. Hyder Hussein Khan 
(4) commencing: ‘But the presumption 
of legitimacy from marriage follows the 
bed, etc.’ Nevertheless, with the greatest 
deference it seems to me that Mr, Boalnois’ 
proposition goes too far, and that it is not 
in harmony with the texts.” 

This was concurred in by the Obief 
- Justice and Mahmood, J. at page 333* said as 
follows:— After paving carefully considered 
the various rulings of the Lords of the 
Privy Council in ‘the cases to which I 
have referred, I am of opinion that their 
Lordships never intended to go the length 
of laying down the rule that a child who 
is proved to be illegitimate, either in 
consequence of marriage between his parents 


*Pages of 10 A.—Ed, 
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being disproved, or being unlawful, could 
be legitimated by an acknowledgment. All 
the oases which their Lordships had before 
them were cases in which the question of 
marriage itself was a matter in dispute 
and involved in obscurity with reference 
to the legitimacy of the child. In other 
words, those cases were such as left either 
the fact or the exact time of the alleged 
marriage a matter of uncertainty, that is, 
neither proved nor disproved and their 
Lordships in dealing with those cases 
applied’ the principles of the Muhammadan 
Law of acknowledgment of parentage with 
reference to legitimacy for purposes of 
inheritance. Any other view of those cases 
would involve the proposition that their 
Lordships intended to go far beyond the 
authority of the Mubammadan Law itself as 
to acknowledgment of parentage and legiti- 
macy for purposes of inheritance.” 

In Dhan Bibi v, Lalon Bibi (13) it was 
held that under the Muhammadan Law where 
a childis begotten by a Muhammadan father 
by a Hindu prostitute living with him, 
no acknowledgment by the father can 
confer on the child the status of legiti- 
macy. This ‘decision is not exactly in 
point in this case, but itis useful because 
the learned Judges quoted and approved 
the passage in Mr. Justice Ameer Ali’s 
Personal Law of the Muhammadans at page 
218, which rnos as follows :— 

“A ghild whose illegitimasy is found 
beyond doubt by reason of the marriage 
of its parents being disproved or found to 
be unlawfal cannot be legitimatised by an 
acknowledgment. Acknowledgment has only 
the effect of legitimation where either the 
fact of marriage or its exact time with 
reference to the legitimacy of the child's 
birth is a matter of uncertainty.” 

In Musammat Bibee Fasilatunnessa v, 
Musammat Bibee Kamarunnessa (14) the 
point now under discussion was not desided, 
but the oase is valuable’for the sammary given 
in the Court's judgment of the cases there 
cited, including the Privy Council desision in 
Ashrufood Dowlah Ahmed Hussein Khan 
Bahadoor v, Hyder Hussain Khan (4). It is as 
follows:— It .is enough for the purpose of 
the present sase to say that all the authorities 
are agreed in holding that unless there is an 
absolute bar or impediment to a valid 
marriage, acknowledgment has the effeot of 
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legitimation where either the fact of the 
marriage or its exact time with reference to 
the legitimacy of the cbild’s birth s a matter 
of nncertainty,” and finally in\ Mirza Sadik 
Husain Khan v. Nawab Saiyed Hashim Ali 
Khan (15), which is a decision of the Judicial 
Committee of the Privy Council, Lord 
Atkinson in delivering the judgment said: 
“In their Lordships’ view the reasonable 
inference from all the evidence on this point 
is that Sultan -Mirza was at all events 
the son of Ziigham-ud-Daulah and “this 
negress. The crucial question then is, was 
he the Nawab’s legitimate son? There 
is no question that the Sultan Mirzi was 
the son of this woman. That is admitted 
by all parties.” Lord Atkinson then dealt 
with the evidence of the witnesses who 
proved that the Nawab acknowledged him 
to be his son, and coònoluded: “Their 
Lordships do not think that the evidence 
of the four witnesses above mentioned is 
‘rebutted or discredited by these documents.” 
The following passage then ossurs in the 
judgment: "If this be so, the rule of the 
Muhammadan Law applicable to the oase is 
well-established. No statement made by one 
man that another (proved to be illegiti- 
mate) is his. son can make that other 
legitimate, but where no proof of that kind 
has beén given such a statement or ac- 
knowledgment’ is substantive evidence that 
the person so acknowledged is the legiti- 
mate son of the person who makes the 
statement, provided his legitimacy be pos- 
sible.’ And it is to be noticed that Lord 
Atkinson cited for this proposition Muham. 
mad Allahdad Khan v, Muhammad Ismail 
Khan (11) 
Khan v. Lalli Begum (9), the cases to which 
I have already referred. ` 

In the cise before us the learned Judge 
who tried the case has found as a fact 
that Mozelle Cohen was not married to 
the late. Nawab, and that Habib was not 
the legitimate son of the late Nawab. As 
already mentioned I agree with such 
findings and in my judgment the alleged 
marriage between the late Nawab and 
Mozelle has been disproved and it has been 
proved that Habib was illegitimate, and 
consequently having regard to those findings 
and in view of the above-mentioned daci- 
sions, the alleged acknowledgments made 
by the late Nawab (assuming though not 
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desiding that they were acknowledgments: 
within the real meaning of the Muhammadan 
Law) to the authorities of the Madrasa 
and Aligarh. and by reason of his interview 
with Miss Sorabji, and by the sorrespond- 
ence with the Collector as to Habib's 
marriage, could not and did not make Habib 
legitimate. 

For theses reasons, the appsal should, in 
my judgment, be dismissed with costs. 
_ Wooprorra, J.~I will not recapitulate 
facts set oat in the judgment of the Chief 
Justice, It is neasssary to distinguish 
between an acknowledgment in its technical 
sense and mere statements which are alleged 
to be asknowledgments but which, though 
having the apparent form of it, are not in 
law acknowledgments because they are not 
made under those circumstances under which 
alone an acknowledgment is valid; as where 
it is shown that fhe person so described. 
was the son of another. -Where an acknow- 
ledgment is alleged it may be shown that 
there was no acknowledgment either in fact 
or law, that is, that there was never an as- 
knowledement at all. But an acknovledgment ` 
once made and proved cannot be rebutted. Tt 
cannot even be repudiated by the man “who 
made it. So in a work sited to us by Counsel 
for the appellants it is said: — If he says: 
‘This child is not of me,’ and then afterwards 
says: ‘He is of me,’ it is valid. Bat if 
he says: (‘It is) of me,’ and then afterwards 
says: (‘It is) not of me,’ the denial is not 


.valid. (From the chapter on olaim of the 


Fatawa Khuolasah).” (Fatawa Ali Effendi, 
Volume I, page 131, Constantinople Edition). 
It is necessary to bear in mind the dis- 
tinction between showing that a legal acknow- 
Iedgment has not been established and 
language which speaks of an acknowledgment 
being rebutted. Though a man purports 
to make an acknowledgment, it is not such 
if it be pbysisally impossible by reason of 
the respective ages of the parties, if descent 
his already been established frori another 
and if the person acknowledged being of 
age disclaims the relationship, It is to 
be observed that in this case none of these 
particular objections are present. The ages 
of the. deceased Nawab and the Jewesa 
Mozelle were such that the plaintiff might 
have been borr of them. It is not alleged 
that the plaintiff was the son of another, 
On the other hand, it is admitted that the 
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plaintif was born of the bodies of the desaased 
Nawab and Mczəlle. Therais no disclaimer 
for the object of the. suit is to afficm the 
sonship of the plaintiff to the deceased Nawab. 

These ara the circumstances under which 
{to ‘use the: Janguage- of Baillie’s Digest: 
(page 401)] “the acknowledgment by a man 
of a child is valid.” In Sir Roland Wilson’s 
Anglo- Muhammadan Law it is said that it 
“seems” that there is a fourth cireumstance 
under wbich an alleged acknowledgment is nob- 
in law such and which ia stated as follows: — 
“Proof that the’ mother of the acknow- 
ledgee could not possibly have been. the 
lawfal wife of the acknowledger at any 
time when the acknowledges conid have 
been hegotten.” It is contended for the 
. appellant that the case law is not in all res- 
peots in conformity with the Muhammadan 
Law books. . However this may be, we must 
consider and may .be bound by previous 
legal decisions, , There is judicial authority 
for the proposition that there is no valid 
`. aoknowledgment where it has been proved 
that there was a, legal bar to the marriage 
of the acknowledger and the woman whose 
son the claimant to legitimacy is said to be. 
Thus it Has been held that there could be 
no acknowledgment where it has been 
proved that the father ‘and mother sould 
not have validly married one another, the 
alleged wife being a Hindu, though in this 
case it was also found that there was no 
marriage: Dhan Bibi v, Lalon Bibi (13) where 
there was an incestuous and, therefore, void 
union:'Azzunnissa Khatoon vy. Karimunnissa 
Khatoon (18) and where; the claimant was 
shown to be the child of adultery and 
where, therefore, the acknowledger could 
not bave been married to the mother at 
the time when the claimant was begotten: 
Liaqat Ali v. Karim-un-nissa (19); though 
it is to be observed-as to the last point 
that the Privy Council in Sadakat 
Hussein v. Mahomed Yusuf (10) left open 
the question whether the offspring of an 
adulterous intercourse can be legitimated by- 
any acknowledgment.. Possibly this may 
have been meant to exclude cases of “decep- 
tion.” The point-before us for decision 
- (apart from the question whether the alleged 
acknowledgment was made with the inten- 

(18) 23 O. 180; 12 Ind. Dec. (x. 8.) 87. 


(19) 15 A, 396; A. W.N. (1893) 167; 7 Ind, Dec. 
(m s.) 978. 
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tion of conferring legitimaoy) is this- 
Where there isan acknowledgment in other 
respects valid, is it invalid if the facts proved 
are held to show that there was no marriage 
or semblance of marriage at the date the 
child was born so that the latter was issue of 
fornication (zina). 

The intercourse of 2 man witha woman who 
is neither bis wife nor his slave is unlawful and 
prohibited absolutely. When there is neither 
the reality [not “validity” as reported in 
Muhammad Allahdad Khan v. Muhammad 
Ismail Khan (11)] nor the semblance of 
either of these relations between the 
parties their intercourse is térmed zina 
and ‘subjects both parties to punishment 
[Baillie’s Digest, Muhammad Allahdad Khan 
v. Muhammad Ismail Khan (11)]* The off- 
spring of such unlawfal union is wulud-uz zina 
and illegitimate and cannot inherit, for 
legitimasy is a condition precedent of 
inheritance. It is to be thus noted that 
there must bs neither reality nor sem- 
blance and that there may be fornication 
according to English notions which would 
not be zna under Muhammadan Law. I 
did not myself understand Mr. Hyam to 
argue that concubinage was a semblance 
or equivalent of marriage; but that zing 
only exists where neither marriage nor 
the semblance of Marriage is shown, If 
mere conoubinage is established, there is 
(ex hypothesi) neither marriage nor sem- 
blaucse of marriage ‘which a proved: 
soncubinage excludes, - ' 

If, then, it be proved that a claimant 
is. illegitimate in the sense that it ig 
proved that the father and mother sould 
not have been legally married or that 
the claimant is issue of gina according 
to Muhammadan Law, i in such circumstances, 
according to the case-law, a statement 
which would otherwise be an acknowledg- 
ment has not that effect. It is uot, as 
if in such case, a legal presumption 
arising from acknowledgment is ih conflict 
with inferences arising from the other 
facts of the case. The acknowledgment 
in its technical sense under Muhammadan 
Law is ineffectual because not made under 
sonditions under which alone it is valid. 
It would in such case be at most an 
admission in the ordinary sense of the 
Evidence Act to be considered with the 
other facts of the case. If, however, 
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zina is-not shown but marriage is left 
in doubt, then acknowledgment with such 
intention confers the status of legitimacy. The 
question then in this oase is, whether the 
‘evidence proves a state of facts under 
which there can be no valid acknowledg- 
ment. In other words, has if been proved 
that the plaintiff is issue of gina. As 
regards proof the case for the respondent 
is this. If a marriage is established obher. 
wise than by an ‘acknowledgment it is 
` not necessary to rely on the latter; if 
marriage is disproved the alleged acknow- 
ledgmonts are of na effect; and it is only 
if it be uncertain whether there was a 
marriage or not or legitimacy or not that 
the acknowledgments are effectual to estab- 
lish legitimacy. If the statement relied 
on as an acknowledgment is otherwise valid 
then the question is not whether the plaintiff 
has proved a marriage but whether the de- 
fendants have beyond all reasonable doubt 
disproved it; in the words of Article 85 
of Sir Roland Wilson’s Anglo-Muhammadan 
Law: “Proof that the mother of the ao- 
knowledgee sould not possibly have been 
the lawful wife of the acknowledger at 
any time when the acknowledgee could 
have been begotten.” Jt is in such case 
for the defendant to disprove the legiti- 
macy which the plaintiff asserts and in 
support of which he has given evidence. 
The defendant must not leave the matter 
in any reasonable doubt-but must positively 
establish that the plaintiff was notin fact 
a lagitimate son but the issue of zina.” The 
decision in Ashrufood Dewlah Ahmed Hussein 
Khan Bahadoor v. Hyder Hossein Khan (4) 
-~is not necessarily in conflict with more recent 
decisions of the Privy Counsil, which say that 
where illegitimacy is proved there canbe no 
acknowledgment in opposition to the known 
fact. For the first case may refer to cases 


where, though there has been no legitimate. 


relation, there has been the semblance of 
it. - 
Marriage in Muhammadan Law has been 
said to be a contract for the legalising 
‘ of generation, which may be valid with- 
ont writing or religions ceremony but 
which, like any other contract, requires 
words of proposal and acceptance in the 
presence of witnesses, though lack of them 
makes the marriage irregular only. There 
is no direct evidence here which establishes 
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the making of a marriage contract. But 
this does not conclude the matter, for it 
is open to the plaintiff to establish a 
marriage inferentially from’ the ciroum- 
stances. Further, in the present. case there 
is an alleged acknowledgment and this, if 
established to be sush, would dispense 
So in a quotation 
eitéd to ug fromthe Ashbah Wal Nazair, 
p.179, Caloutta Edition, it is said: 

It is stated in the Chapter on Claims 
of the Yatimah that Ali, son of Ahmad, 
was questioned as toa man’ who dies leav- 
ing property which is divided by his heirs 
and then a man comes and claims that 
the deceased was his father and establishes ~ 
his descent before the Kazi by witnesses and 
that his father acknowledged that he was his 
son and the Kazi decides in his favour the 
establishment of descent and the’ heirs say 
to him: "Adduce proof that the deceased 
married thy mother.” Will it be a defence ? 
He (Ali B. Ahmad) answered :—If the 
Kazi decrees the establishment of his 
descent, his descent: and his sonship are 
established and there is no need of anything- 
more. (Ashbah Wal Nazair, p. 179, 
Caloutta Edition). The position then is 
thia:—J£ the marriage is proved, there is no 
need to have recourse to the asknowledgment: 
if a marriage or semblaned of marriage is dis- 
proved so as to establish that the plaintiff is. 
issue of zing then the alleged acknowledg- - 
ment is not valid. If on the evidence the 
marriage and legitimacy is left in doubt 
then a valid acknowledgment is conclusive, 
If, again, there is no valid acknowledg- 
ment inthe sevse of an intention to confer 
legitimacy then in my opinion the plaintiff,- ` 
on whom the onus jin this respect lies, hag 
not sufficiently proved the marriage alleged. 
On the other hand, if the alleged acknow- 
ledgment is otherwise valid, I cannot say 
that the defendants have* disproved 
marriage or semblance of marriage. 

It is, therefore, of primary importance in 
this case to ascertain whether any 
acknowledgment has been proved which 
was made with the intention of conferring 
on the plaintiff the status of legitimacy 
with all its privileges by way of inheritance 
or otherwise, If such ao statement is 
proved then the question arises whether 
the alleged marriage has been disproved, 
in which case an acknowledgment sanndt 
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not to be the fact, If such a statement 
is not proved, then the question arises 
whether the plaintiff on all the fasts of 
the case has established a marriage. : 

1 need not recapitulate facts set cut in 
the judgment - of Greaves, J., and of my 
learned brothers. Whatever may be_ said 
as to partisalar itema of proof (a matter 
upon which; I reserve. my opinion), there’ 
. is no doubt. that-if the plaintiff does not 
establish an acknowledgment-.then an 
argument may be raised against his having 
otherwise proved a marriage, In my opinion, 
if there bs no acknowledgment, the plaintiff 
has failed to otherwise prove the - ‘marriage 
alleged and his legitimacy. 

‘The next question then is, whether a 
statement of the deceased Nawab has been 
proved which was made with the intention 
of gonferring legitimasy ou the plaintiff. 
If it bas been. proved, then there might, 
in my. opinion, be -a diffisulty ia holding 
that both the reality’ and semblance 
of legal relationship had been disproved. 
For not merely marriaga must ba dis- 
proved but both the reality and semb- 
lange of legal relatgonship such as (to cite an 
example given by Counsel for plaintiff) an 


agreement for cohabitation and the genera-— 


tinn of shildren without appropriate words 
and -under the conditions- required by 
_Mubammadan Law. And the onus is on 
“the defendanta to exclude the sxistense ‘of 
any conditions under which a statement 
made with the intention of conferring 
' legitimacy is valid. Can ib be said that 
there is neither the reality nor the semblance 
of a legal relationship, where (amongst 
. other things) it has bsen proved that the 
plaintifi’s father and mother lived together 
for several years, had children, daughter and 
son, born to them: where the daughter was 
‘married into a good family, that of the Hon’ble 
Nawab Ali Choudhuri who had previously 
married Altafunnessa, the admittedly legi- 
timate daughter of the deceased Nawab, 
and where an attempt was made to marry 
\ theson into another Muhammadan- family 
of wealth, such son’s legitimacy having 
(assording to-the hypothesis} been acknow- 
‘edged? There is some dispute as to 
whether at a later period the term 
Mahiana should be translated as “salary,” 
Some facts, which, as evidence cf treat- 
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ment, appear to go against the conclusion 
that plaintiff's mother was” a legitimate 
wife may perhaps be explained by reason 
of her being a, Jewess cf a low sosial 
condition. If, on the-other hand, it is not 
made out-that the statements asserted to 
be acknowledgments were uttered with a 
view to confer the status of legitimacy, 
it is not necessary to consider whether the 
evidence is sufficient to negative both the 
reality and semblance of legal relation- 
ship. It is for the plaintiff to prove such 
a relationship. 

I will procaed then to consider the nature 
of the statements relied upon. 

There are three witnesses who speak to 
-this matter. Thus Abdul Majid, father’s 
cousin of the deceased Nawab, deposes 
thet the Nawab told him that the plainte 
ifs mother was. the Nawab’s wife but 
his evidence goes too far to be reliable, 
for he speaka of the Jewess Mozəlle as 
baing a Pardanashin lady in 1887 and 
.his eyidense is’ inconsistent with tbe argu- 
ment that the Nawab’s marriage was kept 
secret until 1902. The evidence of Prince 
Delwar Jan did nət prove more on this 
poiat than that the Jewess Mczslle was 
the Nawab’s Bibi and that the plaintiff 
was their son, which is admitted. But 
Bibi does not, asthe witness admits, ne. 
cassarily connote marriage. The Hon’ble 
Golam Ariff also says that the Nawab ad. 
mitted that the plaintiff wag-— the issue 
of bis wife who was originally a Jewess,” 
This open assertion of marriage and son- 
ship is said to have been in’1897 al- 
though, as I have said, the case is that 
the Nawab’s relations with Mozəlle wera 
Kept quite until after 1902. He says: 
“Well, I cannot say whether he was legi- 
timate or illegitimate but I can say that 
he was his son,” This much every one said 
that—-he was his son,” It may ‘be that 
it was known to some that the plaintiff 
was a son. The question is, was ‘he legi- 
‘timate. The witness says it was common 
knowledge amongst the friends of the 
‘Nawab. It is replied that it is alleged 
that there was no public acknowledgment 
before 1902. This’ witness’ evidence is in 
conflict with the rest on the subject of 
residence in Weston Street and the em- 
„ployment of Joseph. Greaves, J., has not 
~agsepted these witnesses as proving ac 
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knowledgment, nor amI prepared todoso. There 
is, however, no denial as to the fastum of 
statements made to the Madrasa, to Miss 


Sorabji,an cfficer of the Court of Wards, and’ 


to the Collector of Chittagong. The first 
was made in the college books” gu entry 
of the plaintiff into the college and after- 
wards and proves ‘nothing more then this, 
that the plaintiff was the Nawab’s son as 
in fact he was. In order to get the boy 
into the 
his parent or goardian., 
third form a stronger 

Nawab spoke of the plaintiff as his son in 
such quarters. This he did in connection 
with the marriage which he sought to bring 
about between his 
~ the daughter of his friend Salamat Ali, 
who had married a Jewess and had a 
daughter by her who was wealtby. and was 
a ward of the Court of Wards. To Miss 
Sorabji and the Collector the Nawab spoke 
of his “son” or “boy” whoin he wished to 
marry to the daughter of his cld ‘friend 
Salamat Ali, Now, the direst purpose of 
these statements was not to declare the 
„legitimacy of the plaintiff but to’ get the 


The second and 


plaintiff married, the plaintiff being inoi- 


_ dentally described as his son which*he in 
fact was. It must, however, be conceded 
that if there was any question as to the 
illegitimacy of his son that the Nawab 
would’ not have wished either Miss Sorabji 
or the Colledtor to know it; and that his 
letters and statements would naturally have 
the effect upon the minds of the persons 
to whom they were addressed of making 
them ‘think that the plaintiff was the son 
(which, without more, they wonld assume 
to be the legitimate son) of the deceased. 
If his son was illegitimate, the Nawab 
must have known. that the language he 
used would not inform™either Miss Sorabji 
or the Collector of it. In other respeats 
the Nawab’s letters to the Oollector were 
not candid or” apparently truthful. Facts 
were kept back. Thus the 
“in his letter to the Collector of the 7th 
Ovtober 1912 that the boy's health is 
good whereas the evidence seems to show 
that in 1912 (at a date | anterior to the 
letter cited) and 1914 tke plaintiff was 
suffering from a disease, It is-true that 
the plaintiff says he kept the fact from 
his father. But the evidence and the 
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inferences therefrom do not support the 
alleged ignorance of the deceased Nawab. 
The letter also suggests, that the” plaintiff 
was’ brought up asa rich man’s son riding, 
hunting, sporting, playing billiards, which 
the evidence does not establish though the 
school bill shows fees for riding lessons. 
This. is brought out by comparison of the 
treatment of the legitimate grandson Altaf 
Ali. It is not possible, of course, to say with 


learned Counsel for the respondents that this - 


was a disingenuous attempt to pass off on the 
Collestor or the Court of Wards an illegi- 
timate boy; without. coming-to @ concluaion 
upon the issue whether there was the reality 
or semblance of marriage. Bazlur Rahman, 
the witness who was asked by the Nawab 
to negotiate the marriage, in answer 
to the question whether the Nawab was 
perpetrating a fraud on the Collector by 
concealing important ; matters replied that 
his impression was that inasmuch as the 
Nawab “did not ‘allow any property to 
devolve on the. plaintiff by legal means, 
he wanted to shove the boy into a family 
so that he might get something from the 
other side’; In, other words, as the 
prospective bride “was wealthy, the object 
of the Nawab was tó get some_other pro- 
vision for his illegitimate son. But whilst 
it is not possible to find positively that 
this is so without entering upon the issue 
of marriage I may refer to this. matter 
as a possible explanation of the alleged 
acknowledgment and as showing that it 
does not necessarily mean what the appel- 
lant contends, As supporting it, we have 
the fact .that the Nawab did not apparently 
concern himself further with the matter of 
marriage after this attempt had failed.- 
He méde no provision for the plaintiff and 
in his lifetime so dealt with his pro- 
perty as to leave only a ‘small _ portion 
available for his heirs, whoever they “were. 
It is said that we cannot consider the 
truth of the sfatement and that iF there 
was an intention to confer legitimacy, it is 
immaterial whether’ the acknowledger be- 
lieved that his child wag legitimate or not 
or what the purpose was with which he 
made the statement. That may be ‘so, if 
there is an express acknowledgment of 
legitimacy with intention to confer it. But 
where we have, as here, to-spell ont’ such 
an intention from a document, we -must 
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consider whether there was an intention to 
sonfer legitimacy, and on fhis question the 
purpose for which the alleged asknowledger 
spoke of “his boy” and so forth (and ‘it 
is to ba noted that he was the child of 
his body) -may, I think, be considered. 
It is trae that the | Judicial Committee, say 
that prima facie “my son” means “my 
legitimate son,” But when we use the 


` word prima facie, we assume that«there may 


be circumstances which may be, considered 
to ascertain whether the primary meaning 
is not negatived. In 
aforegoing reasons my conclusions on the 
important question of law mooted are 
these, The appellayt has snot established 


an acknowledgment in the sense ofa clear | 


‘infention to confer legitimacy on the plaint- 
if. lf he had, I éhould ave been 
dispesed to hold that the respondents had 
not disproved both a marriage or a semblance 
of marriage, which disproof is necessary 
to invalidatean acknowledgment valid in other 
respects, I am not, however, satisfied 
that what is relied on as an acknowledgment 
was intended to confer legitimacy on the 
natural son of the Nawab, If the plaint- 
iff was in fact illegitimate, the Nawab, 
by using the words “my boy”, “my son” 
may have thought that the Collector and 
Sorabji would understand these 
words ‘in the sense of legitimate child 
and did not intend-to enlighten them on 
this matter.” What in short the Nawab 
seems to have done was to have made a 
statement consistent with the illegitimacy 


of his son, possibly believing that both | 


Miss Sorabji and the 
naturally interpret it 

the plaintiff who’ 
sdn was the legitimate son. I am not 
satisfied tkat his intention was to confer 


Collector would 
in the sense that 


‘ the status of legitimacy on the plaintiff. 


“made to Miss Sorabji- 


It follows that the onus ison tbe plaint- 
iff to show that he was legitimate and 
I cannot say that on the evidence, includ- 
ing, as alleged admissions, the ‘statements 
and the Collector, 
‘he has enoseeded in showing that the 
conclusion of Greaves,/J, is wrong. I 
agree, therefore, that the appeal must be 
dismissed with costs. 

Cuitiy, J.—This suit was instituted by 
Syed Habibur Rahaman (whom I will 
for- brevity call Habib) on 26th 
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‘August 1915 to establish his right as 
the legitimate son and heir of the late 
Nawab Syed Abdus Sobhan Chandhuri 
of Bogra, and to recover from the defend- 
ants possession of the properties belonging 
to the Nawab. He further claimed dis- 
covery, ascounta and the appointment of 
a. Receiver. The defendants were and are 
Syed Altaf Ali Chandhuri, the son of 
Altafunniesa Bibi, the daughter of the 
Nawab, and Syed Ahmed Hossain Chaudhuri, 
Syed Mohamed Hossain Ohaudhury and 
Syed. Noorul Hossain Chaudhuri, the sons 
of the latë Syed Abdul Jabbar Chaudhuri, 
a brother of the Nawab, and failing the 
establishment of the plaintiff's slaim, the 
heirs of, the Nawab. In Ostober 1915 
the plaintiff Habib sold one-half of his 
right, title and interest in the properties 
claimed to Mrs. Hyam, who was joined 
as party plaintiff in February 1916, The 
plaintiffs’ „suit was dismissed with costs 
by Greaves, J., and against that decree 
the present appeal was filed. Hxesution 
for costs was taken out against the 
plaintiff Habib, who thereupon was ad- 
judicated an insolvent upon his own 
petition. The Official Assiguee declined 
to ~prosacute the appeal and has. been 
made a respondent pro forma. The appeal 
is thus being présecuted by Mrs. Hyam 
alone. Nothing turns upon this, except 
that one cannot help noticing that the 
litigation in its present stage is purely specu- 


‘ lative. - 


The late Nawab Abdas Sobhan Chaudhuri’ 
(whom I will call Abdus Sobhan) died 
at Caloutta on 2nd July 1915 intestate, 
In the plaint, as originally framed, Habib 
alleged that Abdus Sobhan had two wives, 
both of whom predeceased him, Tahurun- 
nissa Bibi, whose only child was Altaf- 
unnis3a Bibi, mother of defendant No. 1, 
and “one Mozalle Cohen, a Jewess, con- 
verted to the Mahammadan faith.” It was 
alleged that by Mozselle, Abdus Sobhan 
had two shildren, «a daughter Sakina 
Kbatun elas Hanna and a son, the 
plaintif Habib, After the hearing had 
commenced -the plaint was amended by 
adding (inter alia) paragraph. 7 (a) in 
which it was stated that Abdus Sobhan 
-had acknowledged Habib as his legitimate 
son and that in case Habib failed tə 
provo the marriage between his father-and 


580 
HABIBUR BAHAMAN V. ALTAF ALI. 


mother, he relied on legitimation by as- 
knowledgment. -In that paragraph certain 
particulars and instances of such’ asknow- 
ledgment were set out. The defendants 
in their written statements denied that 
Habib was relatcd to Abdus Sobhan and 
‘ they farther denied the marriage of. 
Abdus Sobhan and Mozelle Cohen. It is 
now admitted before us that Sakina’ and 
Habib were born to Abdus Sobhan -of 
Mozelie Cohen. The main question is 
whether Habib was the legitimate son of 
Abdus Sobhan either by proof of marriage 
between his parents or by virtue of his 
father’s recognition of his legitimacy from 
which such a marriage would be presum- 
ed in law. Six issues: were framed at 
the trial, ¿cf which three only ara perti- 
nent to the present enquiry: (1) Was 
Mczalle Cohen married to Abdus Sobhan? 
(2) If sc, was Habib the ‘Jegitimate son 
of Abdus Sobhan and Mozelle Cohen? and 
(8) was there any acknowledgment as 
pleaded in paragraph 7 (a) of the plaint, and 
if so, what was its legal efect? The 
form of these issues was objected to by 
the learned Counsel for the appellant, but, 
in my opinion, they are correctly framed 
having regard to the pleadings of the 
parties. Nor does it appear that any 
- objection:-was taken to them at the time 
of framing or during the trial. In my 
opinion we should begin with the first 
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If the marriage be proved to have 


issue, 
taken places, at a date, of course, ante- 
cedent to the sonuseption of Habib, then 


his legitimacy is established beyond all 
doubt. If, again, the marriage is dis- 
proved, then equally without doubt he is 
illegitimate, and, -as I Nunderstand the 
law, no acknowledgment by his father 
could make him legitimate. Thirdly, if 
the marriage or the date of it be found to 
be “not proved”, that is, left in un- 
certainty, then and then only does the. 
question of acknowlédgment become of 
importance, or! indeed require considera- 
tion at all, There is no direst evidence 
upon the record of atiy marriage between 
Abdus Sobhan and Mozelle Cohen having 
taken place, nor is there any evidence 
of her conversion to Islam, but.that would not 
be necessary for a valid contrast of marriage 
between them. In bis answers to interro- 
gatories filed Ist May 1916, Habib stated 
(of course on information) that his mother 
Mozelle Cohen was converted to the Mu- 
hammadan faith atthe time of her marriage 
with’ Abdus Sobhan, which marriage took ‘ 
place ascording to Muhammadan rites some- 
time in 1884, That case was considerably 
modified during the course. of the trial and 
now the earliest dates suggested are Febru- 
ary 1828 or possibly January 1691. The 
following genealogical table will show the 
family of Abdus Sobhan :— s 


SYED aaa a CHAUDHURI. 





re 
Abdul Jabbar sc kak died 1910. 





Ahmed Hossain, Mahomed Hossain, Noorul Hossain, 


defdt, No. 2, defdt, No. 3. _defdt, No, 4. 


Zohora. Altaf Ali, Defdt, No.1. 


It may be convenient to give a short 
sketch of the life of Mozelle, or Muzli 
Cohen, as it appears from the evidenca. 
We first hear of her in the year 1884 
at 161, Lower Chitpore Road, where 
she lived with her parents Benjamin Elias 
and Furha Cohen on the ground: 
floor. A The father was a petty trader. 


4 


Tahurunnissa,==Abdus Subhan Chaudhuri, 
died: 1890. | died 1916. = 


Altafunnissa,=Nawab Nawab Ali Chowdlrari== * 
died 1897. Sakina Khatun (alias. 
; Hanna). 
Y 
s f 
ENG | Ya 


Hamera. Hossain, 


. 
hal 


The upper part of the house was occupied 
by Abdus Sobhan. It does not appear 
whether or not ‘his wife Tahurunniesa 
ever resided with him there. Mozelle was 
at this time about 12 or 13 years of age 
and was in that year seduced by Abdus . 
Sobhan. The intimacy thus commenced 
continued for over two years. In Ostober 
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1285, Mozelle and ber sister Hababa, who are told, buried ass Muhammadan in the 
was also in the keeping of a Muhammadan, | public burial ground. 
removed to 13, Radha Bazar Lane, of which There is a considerable body of evidence - 
a lease for a year was taken in the name on either side bearing on the fact of marriage 
of Benjamin Cohen and Hababa at Rs. 25 and rendering it probable or improbable, 
a month. This was subsequently extended as the case may be. „Admittedly the plaint- 
from Ist August 1886 for 4 years (Ex- iffs were unable to adduce any direst eyi- 
hibit 15). It was stated that the parents dence of marriage, and it is undoubtedly 
` yemoved their daughter Mozelle to 13, a- weak point ic their case that they have 
Radha Bazar Lane, to get her away from been unable to allosate it to any given or 
the. Nawab, but this appears to be in- even approximate date. Tho date 1834 
correct, The two sisters went to live there, suggested by Habib in his answers to in. 
the parents remaining for sometime at least at terrogatories ‘was abandoned in the Court 
Lower Chitpore Road house. About Fobru- below, where we find Mr, Norton, Counsel 
ary 1887, relations between Abdus Sobhan for the plaintiffs, suggesting to a witness 
and Mozelle -were -broken off, and in Sep- in  osross-examination the year 1891. In 
- tember of that ‘year she married Joseph this Court. Mr Hyam for the appellant 
~Abraham Ger according to Jewish rites, appeared to favour the year 1888, but de- 
This union is said’ to have lasted for only lined to commit his client to that or any 
four or fiye months, when it was dissolved other_date. If Mozelle were married to 
. by divorce. The proof of this divorces rests Abdus Sobhan before 1887, she must have 
solely upon the evidence of Elias Akram been divorced by him before ‘she could 
Abraham who professes to bea brother-in- marry Joseph Abraham Gar. Of sysh di- 
law of Mozalle, husband of her sister vorse-again there is no evidence. It oer- 
Rufke, The learned Judge in the Court tainly appears extraordinary that a man in 
below appears to have accepted this evi- Abdus-Sobban’s position should have con. 
dence, though IS must confess it appears to tracted a marriage “with, this woman, and 
me unconvincing, In February 1888, Mo- not a trace of any ceremony be left. It 
zslle’s relations with Abdus Sobhan were was argued ‘by Mr. Hyam- that under Mu- 
resumed and continued until the end of hammadan Law no religious seremony is 
1860, when according to his diary (Bx- necessary, and that is true. Bat the law- 
hibit O7) he dismissed her. In January requires that the contrast should be entered 
1891, she was re engaged and in October into in the presence cf witnesses and although 
1891 the daughter Sakina Khatun or Hanna. there may be an “invalid” marriage with- 
-was born, In May 1893 Habib was born, out witnesses, it is in the highest degree 
Mozelle continued to reside at 13, Radha ‘improbable that, if Abdus Sobhan desired 
Bazar Lane, with her children, In 189%, to make the woman his wife, he should 
it is said that she formed a connection not have done so in the. ordinary and 
with, indeed, it was suggested that she regular way, even though he was anxious 
married, one Aga Ghulam Mohiuddiu Khan to keep it as secret-as possible. The prin- 
(or Bulbul). This was the answer of sipal facts relied upon by the appellant as 
Habib to the 4th interrogatory. This Aga giving rise to a presumption of marriage 
appears to have identified Mczelle as exe- -are the long cohabitation between Abdus 
-gutant of the agreement "(Exhibit 17), dated Sobhan and Mczalle Cohen: the fact that 
18th Desember 1899, relating to, repairs of children were born to them; Abdus Sobhan’s 
13, Radha Bazar Lane. Bat there ii no love and affection for Mozelle, and his 
proof of the marriage on the record. If admissions that she was his wife, his affec- 
she was until then the wife of Abdus tion and solicitude for the children, es- 
Sobhan, she must have been divorsed hə- pecially in the matter of Habib’s edovation 
fore she could marry the Aga. There is and proposed marriage; his admissions that 
no evidence of any such divorse. In August Habib was his legitimate son; treatment 
1903, Sakina Khatun was married to Nawab of Habib as such; the marriage of Nawab 
Ali, whose wife Altafumnissa had died “in Ali to Sakina as an heir of Abdus Sobhar; 
13897. In Dasamber. “1903, Mozelle Cohen and statements by Nawab Ali and. Altaf 
“ died ‘in the Dafferin Hospital, and was, we Ali said to indicate that they believed 
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fhe “shildren to be legitimate. Mr. Hyam 
Zivided-the circumstances under 27 heads 
but they may fairly be condensed as above 


r 


. stated. 


With- regard to the presumption of marri- 
age arising from long cohabitation ib ik 
mush weakened, if not entirely negatived, 


‘by the fastthat the cohabitation certainly 


sontinued for several years without marri- 
aga. In the case of Musamm2t Jariut-ool- 
Musammat Hoseinee Begum (20) 


weaker, than the present) the Privy Counsil 
held that the ordinary legal presumption 
was that there was ro marriage. 
that children were born of the union is 
no doubt a fact in favour of the appallant,. 
but in my opinion it stands almost alone, 
and is sertainly not by itself conclusive. 
The other matters I will deal with later in 
their order, 

There is a very strong body of evidence, 
oral and documentary, addused on behalf 
of the’defendants to disprove the marriage, 
Most important are the entries in the so- 


‘ galled diariés of Abdus Sobhan (Exhibits 


07,08). These show that from 1886 to 
1895 he paid het a salary or ‘monthly 
allowance of Rs. 100. There are different 
Bengali words which have been alike trans- 
lated “salary,” but we have no reason to 
suppose that the translation is at all in- 


accurate, “The entries contain , the os 
prassions “engaged,” ‘dismissed; ” and ‘ 
engaged.” She is therein referred iG. as 


Mozelle or Muzli Cohen.” f am unable to 
accept Mr. Hyam’s ‘suggestion that under 


Muhammadan Law, a wife is so much in ' 


the -position of a seryant that terms of 
service, would be applied to her. The 
letters of Abdus Sobhan to Mozelle show 
that this salary cr monthly ‘allowance bon: 
. tinned to be paid to her upto 1992. No 
change was made on the birth of the cbild- 
ren except that he sometimes directed that 
a small portion of the Rs. 160 should be 
given to them, or spent for their benefit. 
The allowance was never increased. In 


“March 1890, Tahurunnissa was dying. On 


Sth March, the very, day of her death, she 


exesuted a Waqfnama dedicating to. God ~ 


all her properties, which were very con- 
siderable. Under that deed, Tahurunnissa 


(20) 11 M. L A. 194; 10 W. R. P. O. 10; 2°Suth. P, 
@. J. 58; 2 Sar. P, C. J, 243; 20 B, R. 76. 
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was to be Mutwalli for her life, and after 
her, her husband Abdus Sobhan, and.then 
Altafunnessa and her descendants. We are_ 
not conserned. at the moment with the 
validity of the Waaf. The provision, whieh 
ia of importance, in the present case, is to 
be found in clanse 10, It runs ab follows ~ 
“Should any Mutwalli renounce his religion, 
shange his faith, or become apostate, or 
marry in a different nationality (jat) he 
shall never ba competent to’ be appointed < 
in the office of Mutwalli or to remain as 
such.” ~ f | 

This clause seemed to be the sheet anchor 
of the appellant’s case and his Counsel re- 
verted to it again.and again, He argued 
that Abdus Sobhan was deeply: in love 
with Mozelle, that Ée was desirous of making 
her his wife, but that with this provision 
in view he hed to do it secretly, so sesretly ` 
as to reveal no trace whatever of that new . 
connection. ` If,-as Mr..Hyam_ suggested, 
Abdus Sobhan had married Mozalle in 1858 
before the éxesution of the Waqfnama, it 
ig ‘highly improbable that he would have 
allowed the condition’ to’ find a place in the 
deed, ta which ‘he is a signatory, and thus 
hang a sword of forfeiture over his own 
head. If, on the other hand, he was not then - 
married to Mozalle, this condition with re. 
gari to his office affords the strongest 
possible reason why he should not marry 
her. -It is not as though he was unable 
-to gratify his love or passion without so 
“doing. The lady had been in his keeping. 
(except. for short intervals) for close-uoon 
6 years, and their relations in that respect 
would not be materially affected by a change 
‘to matrimony. If, however, he went throught” 
a form of marriage with her, there was the 
constant danger that it might be discovered, - 
and such discovery might mean the loss of the 
Mutwalliship, in other wordy, the control, and 
-to some extent the enjoyment, of the large 
fortune left by. his wife, Tahurunnissa. I 
was unable to ascertain from the appellant’s 
Counsel what this would mean in money. 
Gouri Gopal Roy ‘states that Tahurunnissa’s 


# annual income was Ra; 35,000 or Rs. 86,000 


while Abdus Sobhan’s insome from hia 
paternal estates was only Rs. 4,000 or 
Rs. 5,000. . Is is conceded that the property 
which he got from his wife was largely in 
excess -of that wh'c'rhe got from his father 
or acquired himself, : 


i ~ 


- forfeited his position. 


- 


~ Abdus 
‘though she no doubt occasionally visited 


. the information as if it 


~ 
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Then, again; as painted out by Sir B. c. 
Mitter, Nawab- Ali Chandhuri, though he 


took various steps to impugn the Wakfnama, 
~never attempted to deprive Abdas Sobhan 


” of the Mutwalliship on the ground that he 


had married ont of his natidnality and so 
A further fact- which 
tells against the marriage is that Mozelle 
never lived in Abdus Sobhan’s house with him 
as his wife. Iu almost all the reported cases 
to which we have been referred, and where 
' there was an allegation cr proof of acknow- 
ledgment, -the -woman was_ sooner or later 
taken into the man’s. honbe, lived behind 
the Purdah,and was treated as a member 
of his family, Here we ‘find. that Mozelle 
resided at the Cohens’ hired house, 13, 
Radha Bazar Lane, from 1885 down to -her 
death in.1903. She never went to live at 
Sobhan’s Weston Street house, 


him there when sent for or of her own 
accord. When on one osoasion he took her 
. with him to Bogra, even then we find 
that -she was not accommodated in his house 
‘but lodgéd in a house in Fateb Bazar 
|, belonging to Abdus Sobhan. It ‘raay be 
“that, the witness Khidmatdaula Sardar did 
not give his evidence satisfactorily and 


- that we ought not to accept his testimony 


that the house in question was used for the 
lodging of prostitutes and dansing girls. 
The fact remains that it was a house in the 
Bazar which Abdus Sobhan ‘used for the 


accommodation of people whom he would” 


not ordinarily putu in his own - house. 


_ It is-ineredible, if Mcdelle was his lawful 


wife, that she should not have resided with 
him during that visit to Bogra. We 
find that from first to last there 
- was no difference’ in the treatwent accord- 


- ed to’ her, which might mark the transition | 


from concubinage to matrimony. Even the 
births of the children seem. to Have made 
; no ‘difference, She continued to live in the 
Radha Bazar Lane \house and her children 
resided there with her up-to the date of 
her death. .The letters addressed to her by 
Abdus Sobhan about the time of Habib’s 
birth are significant. It appears that her 
mother had written to Abdus Sobhan announs- 
ing the birth of .a child but without 
stating the sex. Abdus Sobhan wrote for 


which did not mush congern him, 
[4 
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inconceivable that if this were the birth of 
a legitmaté son and heir, he would not 
have taken more~interest inthe event. A 
few days later he wrote warning Mozelle 
not to have the boy circumcised according to 
This, in my opinion, shews 
that he did not at that time regard Habib 
as the son of a wife. It also shows clearly 
that at that date Mozelle had not been 
converted to the “Islamia faith, - or the 
admonition woald have been quite unnecessary, 
Then we have the evidence that Mozalle 


-from 1891 to 1896 was taken by Abdus Sobhan 


to various nautch parties and sach lika 
entertainments. Ib is inoredible that, if she 
was then his wife, she would be allowed 
to ‘go about in public in that way and 
attend meetings of that class. Then we 


- have the evidence of Thackar’s Direstories 


from 1897 down to 1915. There oan be 
no dcubt that the information on whioh 
those Direstories were compiled was furnished 
by or -under the orders of Abdus Sobhan 
himself. In 1897 we find Altafunnissa’s 
name entered as his heir-apparent. After 
her death in that year, from 1898, the 
heir-apparent is given as Altaf Ali, It 
‘was argued for the appellant that the 
Directories referred only tothe Wakf estate 
of ‘Tahurnnnissa and Abdus Sobhan as the 
Mutwalli, but had no reference to Abdus 
Sobhan himself as a Zeminder- of Bogra. 
This, however, is clearly contradisted by 
particulars in the entries themselves, which 
show that the whole of his establishment 
was given both st Bogra and at Caloutta 
and elsewhere. It is true that Altaf Ali 
would not be.his heir though he would be 
his successor in the Muatwalliship,--but the 
importance of these entries is that the 


name of Habib does not appear as the heir- 


apparent of Abdus Sobhan though, if the 
appellant’s case be true, he was at that time 
the only legitimate son and heir. 
‘Throughout the case in the various doou- 
Ments, deeds, letters, diaries, ete., we find 
Mozelle described as Mozelle Cohen with 
some, slight variations. It is clear that 
she never took a Muhammadan name as would 
be expested if she had married Abdus Sobhan, 
certainly if she had embraced Muhammadan- 
ism. She is also‘described as Miss or Bibi 
but never, as one would have expected, as 
Chandhurani. The first deed is an agreement 
relating to 13, Radha Bazar Lane, dated 23rd 
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~- January 1893. Thereshe is described as “Mozli 


Benjamin Cohen, wife of Ezekiel Benjamin 
Cohen of 2, Bentinck Street,” The letters of 


Abdus Sobhan to Mozli which cover a number . 


of years are almost invariably addressed to 
ber as Bibi ‘Mczelle. or Mczli Cohen. The 
next formal ‘document is the agreement for 
urchase of 21, Khyro’s Lane, dated 20th 
une 1899, There she~is described as Bibi 
Mozli Oohen—daughter of Benjamin Cohen, 
though she is” identified to the Registrar 
by Banga, the Khansamah of -Abdus 
Sobhan. In Messrs. Sanderson and Co.'s 
bill in -respest of this purchase sub- 
mitted to Abdus Sobhan, who bought 
the’ honga for her, one entry speaks. of 
the house “purchased I, you for Mrs. 
Cohen”, In the deed. * conveyance in 
respect of the same ae she is again 
described as Bibi Mozli B. Cohen, daughter 
of Bini Amen (it should be Benjamin) 
Cohen. In an agreement, dated 1th 
December 1899, in respect of repairs to 
18, Radha Bazar Lane, we find that she 

- admitted execution as Mozli B. Coben ard 
was identified. by Aga Goolam Mohiuddin. 
This is the -first time. that Aga Goolam 
Mohiuddin appears on the scene. She is 
_there (also for the first time) stated to be 
“of “caste Musulman.” ‘In 1901 we find 
Nawab Ali Chaudhury and Abdus Sobhan 
taking the advice of the late Mr. Wood- 
roffe with regard to the Waafnama and 
_the properties comprised in~ it. Fn’ the 
case for opinion was seb out a. proposed 
deed.’ In that is a recital to be made 
by Abdus Sobhan: “I have had no male 
jssue but kad only one daughter” Altaf- 

> unnissa, who died leaving you, Altaf Ali, 
her only male issue.” It is clear from 
the opinion that Abdus Sobhan was présent. 
at the conference with Mr. Woodroffe at 
which this proposed deed” and cognate 
matters were discussed. 

Then we some to the four deeds of 19th 
February 1.02 executed by Abdus Sobhan 
in consequence of the advice of Counsel 
and the arrangements following thereon. 
. In the Indenture, Exhibit No. 4, we find 
this recital that Abdus Sobhan has had 


born to him an only child, being - a 
daughter named Syedain Altafunnissa 
_ Bibi. Apart from this statement these 


deeds are of importance, inasmuch as by 
. them Abdus Sobhan with small exceptions 
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gave up in favour of Altaf Ali all but a 
bare life-interest -in all the properties, 
both those which came to him from his 
father and also those which came to him- 
from his wife, It is. difficult to believe 
that had Habib been his legitimate son 
and heir he would have thus deprived him 
of his entire inheritance. 

It has been argued that the marriage 
of Sakina in’ 1903 .to Nawab Ali was 
some evidense of her legitimacy, and, . 
consequently, of that of Habib, This: may 
bə ‘conveniently -considered in ~ connection 
with the two letters of Nawab Ali to his son 
Altaf Ali — Exhibits Rand S, As Greavea, J. 
has said: “These letters dre a ouvious study 
in the morality of the witness Nawab 
Ali.” One might go further and say 
that’ they are sad disclosures~ of this 
witness’s true character. He was prepared. - 


‘to go to any lengths in “the commission of 
-what can only be characterised as a gross 


fraud, short of supporting it on oath in 
a Court of law, where no doubt a search- 
ing cross-examination might baye unpleasant 
results. At the sime time it appears _ 
to me sertain that at the time of writing, 
1.6, in 1915 he regarded Habib as 
illegitimate and was making proposals to 
his son “to put forward Habib as a- 


. possible heir of Abdus Sobhan,-not because 


he was the heir, but in order ‘fo defeat _ 
the claims of the rightful heirs—defendants 
Nos. 2, 3 and 4. It seems that. he had 
martied Sakina with something of this 
kind in his mind, Her death -in 1912 
prevented bis putting forward her claims 
as an ‘heir of Abdus Sobhan; but in B9i5 
he was still thinking of using- Habib for 


a similar purpose. The learned Judge 
in the Court below ~ bas come to the 
conclusion tbat Nawab Ali “gave hia 


evidenc® on the whole fairly: It is clear 
that Nawab Ali must have known, if any 
one did, whether there had_been a marriage, 
between Abdus “Sobhan and Mozelle or 
egually oléar from those 
letters that he believed. and knew that 
there had nat. 

The evidence of Nawab Ali is -corroba- 
rated by that of Harinath Kabiraj, who 
was called in by Nawab Ali to attend. 
Sakina in Febrndry and March 1903, t. es 
her marriage. She is 
in his books as “daughter of asquaintanog 


described - 4 


i 


. on the question of marriage, ` 


- Mozelle- was 


‘presented to him bearing the name 
prostitute, 
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of Srijukta Chaudhuri Sahab.” This was 
done. at the -request of Nawab Ali, who 
said that he did not wish to have a bill 
of g 
In August 1903 Sakina was 

married to Nawab Ali. The ceremony 
took place at_ Abdus Sobhan’s house at 
Matiabrnz, but it. is noteworthy that 
Abdus Sobhan himself was not present. 
This would -be extraordinary, if Sakine 
was his legitimate daughter. - > 

Then we come to the death of- Mozolle 
at the end of 1203, Itis inaredible that a 
man in Abdus Sobhan’s position would 
allow „hia wife to die in a hospital or to 
be buried in a public burial ground without, 
-so far ascan be seen, taking. the slightest 
notice of her illness, or death. 

There is other ` evidence, which ` bears 
but : which 
JI need not discuss in detail,- e have 
the evidence- of what bas been called the 


-Bogra witnesses, whieh shows that Abdus 
. Sobhan repeatedly stated that he bad no- 


son'to guceeed him. We have also the 
evidence ‘of the. Bogra officials, who con- 
stantly met ‘Abdus Sobhan. but never 
beard of his having a legitimate son, 
though -it might be expected that they would 
hear cf it if it were the faot. a 

The plaintiffs called- three witnesses who 
‘spoke to admissions by Abdus-Sobhan that 
his wife and Habib his 
legitimate son. These are Prinss Delwar 
Jan Mirza Mobamed Naki Ali Bahadur, 
a son of the late King of Oudh, Mr. 
Golam Hossain Cassim Ariff and Robert 
Clement Joseph. Greaves, J, has rejected 
this evidence as unreliable and I agree with 
him, Prince Delwar states that sometimes 
a Jewess ised to come to his place, who, the 
Nawab said, was his Jewish wife. As 
he used the word ‘Bibi’ which does not 
necessarily mean lawful wife, the evidence 
is of little value. Mr. Golam Hossain 
Ariff’s: evidence cannot, I think, be accept- 
ed for various reasons. He stards practi- 
sally alone in making statements about 
the acknowledgment of this boy He is 
clearly in errof' asto, his dates. He puts 
Habib as Hving in. Weston Street’ from 
1697 to 1907, whereas .we know that Habib 
did not go there till after his mother’s 
death in 1£03, He isagain mistaken in 
his dates‘ when he says that he saw Joseph 
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from 1908 to 1910 in Abdus Sobhan's 
service. Joseph first entered that service 
in 1910, He speaks of Mozelle living in the 
Weston Street house, which she certainly 
never did. Itis suggested that he has 
come to give evidence for the plaintiff in 
consequence of a dispute with the defend- 
ant No.’ 1 overa recent election. This 
but if appears that 
they are not on good terms. Joseph is 
clearly a partisan of Habib and I do not 
regard his evidence as of any value. 

The last piece of evidence bearing on 
the faot of marriage are the letters of 
Abdus Sobhan with reference to Habib's 
education at the Madrasa and Aligarh 
College and to hig marriage with Salamat 
Ali’s daughter. I deal with them here 
as admissions of Habib’s sonship and not 
ag acknowledgment in the sense applied to 
that term in Muhammadan Law. The letters 
written with regard: to Habib’s sohooling 
appear to me to ba mere admissions of 
_ paternity and nothing more. There was 
` no particular reason why Abdus Sobhan 
should not send Habib to school even 
-though he were illegitimate. After his 
mother’s death the boy certainly came to 
live at Abdus Sobhan’s house at Weston 
Street, though he appears to have been 
-treated \there not as a son and heir so 
much as a dependent. He was undoubtedly 
sent to school and Abdus Sobhan paid 
the fees, If he was so sent, his father’s 
name would have to be furnished as a 
matter of sourse. So hia paternity was 
stated. I-do not think that the letters in 
this connection show more than that. 

In his interview with Miss Scrabji and 
in his letters to the Collector of Chittagong 
with reference tothe proposed marriage, 
Abdus Sobhan certainly referred to Habib 
as his son. This, again, may indicate an 
illegitimate, as well as a legitimate, son. 
Tt is said that we muat not presume a 
fraud upon the Oollector;.but Abdus 
Sobhan’s case, as appears from the letters, 
was that he bad arranged with his old friend 
Salamat Ali in Chittagong for a marriage 


_ between their respective childréan. Salamat 


Ali had ‘married a Jewess, so that except 
for the bar sinister Habib was of similar 
descent to the daughter of Salamat Ali. 
There is no reason ¿to supporre that 
Salamat Ali, as an old friend of Abdus 


+ 
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Sobhan, was’ not fully ‘aware of’ the 
sircumstances: The fraud, therefore, that 


is suggested is not so serious as it would 
be if Abdus Sobhan had, for the first time 
in his letters to the Collector, endeavoursd 
to palm off his illegitimate son on the 
wealthy, family of Chittagong. 


It is argued for the -appellant that, in 


deciding the issue of marriage, we must 
not take into considération probabilities; 
but section 3 of the Evidence Act which 
defines ‘proved’ andi" disproved’ expressly 
deals with probabilities. . Using the language 
of that section, I do not believe that any 
marriage‘ between Abdos Sobhan and 
Mozelle Cohen ever took place, in other 
words, I find the marriage “disproved, ” 


In this view of the facts the law appears 


to me to be well-settled. I consider that 
we are bound by the various decisions of 
this Court and the Judicial Committee of 
the Privy Council which meet the case. 
It was, however, argued by Mr. Hyam 
that even without actual marriage there 
might be a semblance of marriage, which 
would: amount to the same thing, and which 


would ‘imply the legitimacy of the ‘issue: 


He quoted the opening words of Baillie’s 
Digest of Muhammadan Law on the sub- 
ject of marriage. The intercourse of a 
man with a woman who is neither his 
wife nor his slave, is unlawful, and pro- 
hibited absolutely. “When there is neither 
the reality nor the semblance of either. of 
these relations -between the parties, their 
intercourse is termed ziha and, subjects 
them’ both to hudd, or a specific punish- 
ment for vindicating the rights of Almighty 
God.” He argued that concubinage “was a 
` semblance of marriage. In that I do not 
agree with him; nor do I think that that 
is the result of the authorities. A walad. 
- al zina is the offspring of adultery, incest or 
fornication and fornication is the inter- 
coursé of 4 man with an unmarried woman. 
The three: relationships are put 
same footing and included in the word 
gina, I' donot find that concubinage _ is 
ever regarded in Muhammadan Law as 
equivalent: to marriage for purposes of 
legitimation. This argument appears ‘to be 
an afterthought of the appellant, whose 
ease has adntinually been changing. from 
the time when the plaint was filed. Holding, 
‘as I do, that the marriage is disproved, 
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it follows that Habib has been proved to 
be illegitimate, and could not be rendered 
legitimate by,any acknowledgment or- re- 
cognition of legitimasy on the part of his 
father, Abdus Sobhan. Greaves, J., appears 
to have thought that there was some conflict 
between the law- as laid down in the case 
of Ashrufood Dowlah Ahmed Hossein Khan 
Rahadoor v. Hyder Hossein Khan’ (4) and 
the more recent cases. I think that if 
that decision be read in the light of the 
facts of that partionlar oase, it and .the 
cases whish immediately follow jt. will 
not be found to conflict with the more 
recent decisions. The question was, very 
fully discussed by a Fall Bonsh -of the 
Allahabad High Courtin Muhammad Allahdad 
Khan v. Muhammad Ismail Khan (11) and 
it. was explained that their Lordships of 
the Privy Counsil in Ashrufood Dowlah Ahmed 
Hossein Khan Bahadoor v. Hyder Hossein Khan 
(4) and one or two subsequent decisions were 
referring to cases where .the marriage, or at 


- any rate, the date of the marriage, was left in 


unéertainty, that is to say, not proved.’ No 
doubt, if the words at page 113 of rt Moore’s 
Indian Appeals, [Askrafood Doulah Ahmed 
Hussein Rhan v. Hyder Hussein Khan 
(4)] “a child born out of wedlock is 
illegitimate; if acknowledged He acquires 
the status of legitimacy”, be read apart 
from the context, they might’ appear to 
support the contention that any illegitimate 
child; if acknowledged, becomes legitimat- 
ed; but if the paragraph in which -these 
words occur ‘be read as a whole ib will 
be clear that this is not so, Their Lord- 


‘ships were not there’ dealing with a. casa 


where the shild was proved tó be illegi- 
timate. The distinction pointed out by the 
Full Bench of the Allahabad “Court in 
the oase just sited has been accepted in 
this Court in the case of Dhan Bibi v, 
Lalon Bibi (13) and in the case of Musam- 
mat Bibee Fazttatunnessa v. Musammat Bibee 
Kamarunnessu : (14). The idea is not a new 
ons. It appears ‘in @ judgment of this Court 
delivered in 1863 in the case of Mysom- 
mat Nawabunnissa v, Musammat Fuzsoloo- 
nissa (2). At page 431*-the Judges say: 
—"It is not enough to show thatit is impos- 
sible that any marriage should, have taken 
place, but the person on whom, by the estab. 
lishment of the presamprtion, the obligation ` 

*Page of 1 Marshal's Rep.— Hd. 
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devolves of showing that the cohabitation 
was without marriage, must show either 
that marriage was impossible between the 
parties, or, which comes very. mush to 
the same thing, that no marriage.» took 
place. In short, the party imputing illegi- 
timacy and conseyoent fornication. of the 
t father, must bring such -proof of the ab- 
sence of marriage as is practicable, except 
in cases of such circumstances as would, 
render the marriage illegal.” The matter, 
in my-opinion, has been set at rest, by 
the decision of the Privy Council-in the 
‘caso of “Mirza Sadik Husain Khan v. Nawab 
Saiyed Hashim Ald Khan (15). There Lord 
Atkinson said:—“The rule of Muhammadan 
Law. is well-established: No statement made 
by one man that another.(proved. to be 
illegitimate) is his son can make that 
‘other legitimate, but where no proof of that 
kind has been given, such a statement or 
acknowledgment is substantive évidense that 
the person so acknowledged is the legi- 
timate son of the person who makes the 
statement, provided his legitimacy be possi- 
ble.’ He then cited, clearly with appro- 
val, Allahadad ‘Khan’s case (11), above refor- 
red to, and also. Mahammad Asmat Alc 
Khan v, Dalli, Begum (9). - 

-. This. is sufficient to dispose of the case 


and it is unnecessary to consider whether - 


the - plaintiffs: have succeeded in making 
out a case of acknowledgment under Muham- 


madan Law, that is, a recognition of Aa-- 


“bib’s legitimasy- by Abdus Sobhan. I may, 
however, reaord- the opinion which I have 
forméd upon that point, and say that they 
have failed to prove such an, acknowledg- 
ment. ‘Anacknowledgment may be express 
.or implied. It is no doubt a rule of Maham- 
madan Law ‘that an acknowledgment or 
recognition of legitimasy once made by 
the father cannot be disprovad,; -nər can 
the father himself be allowed to repudiate 
‘it. ‘In the case of an express asknowledg- 
ment’ this¢rule would not ordinarily give 
rise ‘to any diffisalty. 
knowledgment. is to be inferred from the 
ra 25, the treatment of tha son by 
the father, it is not always esy to see 
at what point of tima the asknowledg- 
ment besomes final and somplete. Here, 
putting. aside the statements of Prinsa Del- 
war, Mr. Golam Hosein Cassim Ariff and 
Joseph for reasons given above, we are 


‘S 


But where the. ace 


left with such acknowledgment as may be 
found in „Abdus Sobhan’s statement to Miss 
Sorabji\ and in his letters to the Collestor 
of Chittagong. In my opinion these state- 
‘ments-do not amount to express acknowledg- 
ments. In neither of these cases did Ab- 
dus Sobhan say or write: “This'is my son” 
or words to.that éffeat. All that he did 
was to refer to Habib as his son. af it 
be said that that implies a recognition of his 
legitimacy, then, in my opinion, the ‘sur- 
rounding “sircumstaaces must be looked at 
to see. whether that is the necessary, pro- 
per and only inferense to be drawn from 
these statements, Looking at the surround- 
ing gircumstanses in this case I unhesitat- 
ingly say that it is not. In this view 
of the case I would dismiss this appeal 
with Goats. ~ 

- Appeal dismissed, - 
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MADRAS HIGH COURT. 
Aepaau Sorr No. 183 or 1917. 
. Ootober 2, 1918, 
Present:—Sir John Wallis, Kr., Chief Justice, 
ánd Mr. Justice Seshagiri Aiyar, 5 
PATHMA RE KRISHNA CHETTIAR-~ 
PLAINTIFE——- APPELLANT 
j “versus 


. A f 
MU. PA. VENKATACHALA 
CHETTIAR AND OTHERS— DEFENDANTS — 


Š RESPONDENTS. 

| Guardians and Wards Act (VIIL of 1890), ss. 34, 35 
—Surety bond, assignment of, ‘validity of, when 
principal bond missing—Suit on surety bond— Suit by 
assignee when no order to exhtoit accounts or apply 
balance due, maintainability of—Breach of condi- 
tions of bond—Remedy, proper—Limitation Act (IX of 
1908), Sch. I, Art 63. 

The Court, as the obligee of a bond execntec byl 
sureties under section 34 (a) of the Guardians 
and Wards Act, is alone entitled to sue on it in 
the absence of an assignment in due form of law: 
[p. 588, col. 2.] | 

The fact that the principal bond executed by the 
guardian, is missing would not prevent the surety 
bond being duly assigned. [p. 588, col. 2.) 

Where a surety bond is assigned on the ground 

„that thére was a prima facie case of maladministra. 
tidn against the guardian and there is no proof of 
a failure on the guardian’s part to obey a specific 
order of Court, either to exhibit accounts or to pay 
or apply the balance found due as directed, there 
is no breach of~the conditions in the bond and 
an action on it js not maintainable, [p. 589, col. 2] 
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Obiter.—In the case of bonds under the Guardians 
and Wards Act, the proper course is to get an 
order to pay against the guardian under’section 84 
(d) or a decres against him, and, if he fails to 
satisfy the order or decree, then to sue the sureties 
in respect of this breach as to which there will be 
no defence, and the Article of limitation governing 
the suit would be Article 68 of Schedule I of the 
‘Limitation Act, unless the bond charges immoveable 


property, when that Article may be inapplicable. [p? 


~ 589, col. 1.] 
i Appeal against the decree of the Court 
of the Subordinate, Judge, Kumbakonam, 
in Original Suit No. 63 of 1915,” 

Messrs. d. Koishnaswamt Atyar 
Gopala Krishna Atyangar, for the Appellant. 

The Hon’ble Advesate General, Messrs. 
8. T. Srinivasagopalachart, K. Bhashyam and 
K, Narasimha Aiyangar, for the Respondents. 

= JUDGMENT. 
Wats, C.J.—This is an appeal from the 


decree of-the Subordinate Judge of Kum-_ 


bakonam in so far as it dismissed the suit 
brought by the plaintiff as assignee of a 
surety’ bond, Exhibit ` A, dated 21st April 
1896, charging the immoveables therein men- 
tioned for the due performance by the.tst 
defendant of his obligations under the 
bond given by him to the District Court 
under section 34 (a) of the Guardians and 
Wards Act as guardian of the plaintiff wko 
was then a minor, The immoveable pro- 
perties of the other sureties’ being insufficient, 
the lst defendant added certain properties 
of his own and became a party to the 
surety bond, Exhibit A, as well as to the 
. principal bond. which is how missing. The 
Subordinate Judge passed a personal desree 
against the guardian, the lst defendant, 
who did not contest the suit, and otherwise 
dismissed it on the ground that the plaint- 
iff had-no right to sue on the bond, Ex. 
hibit A, at thadate of the suit, as the 
principal” bond had not been assigned to 
him and there had been no regular assign- 
ment to him of the surety bond, Exhibit A, 
“hut only an order of the District Court 
that it shonld be assigned. He also dis- 
missed the suit on the ground that the 
plaintiff had failed to prove what were the 
terms of the principal bond which was miss- 
ing, and sheld that the dafendants, who are 
nlienees from the sureties under Exhibit A, 
took without notise and are exempt from 
liability. 
As regards the first point, I am of opinion 
that the plaintiff had no title to sue on 


t 


and G. 


Exhibit A without an assignment to him 
by the Court both of the principal bond 
and of the surety bond Exhibit A, bot I 
do not think the ease can be satisfactorily 
disposed of on this ground. The District 
Judge hag since assigned Exhibit A by. a 


registered instrument, and though the prin- | 


cigal bond has .not yeb been assigned, we , 
might, I think, assept the assignment even 
at this late stage if this was the only 
diffisuliy in tha plaintiffs way. The faot 
that the principal -bond is lost would not 
prevent its being duly assigned. The 
Esclesiastical Courts were required by a 
Statute of Henry VIII to take bonds with 
sureties from persons to whom they granted 
administration of the estates of “deceas-d 
porsons, and a Statute of Charles [settled 
the terms of the bond to be so taken., 
There was a right of astion on these bonds 
in the Common Law Courts, but the Esclesi- 
astical Jndgs to whom the bond had been 
given did not sue himself, but, as stated 
in Bolton vy. Powell (1), the Heclesiastical 
Court made an: order in favour generally 
of one of the next of kin that the bond 
ə “attended with” and the ‘party in whose 
favour the order was made was allowed 
to sue in the namə of the Haclesiastioal . 


Jadge to whom the bond had baen given. - 


Whether under any circamstancas the 

sureties. could bs procesded against in 

eqaity without sush an order of the Es- 

clesiastical Court was disoussed in the 

oe jast mentioned. ‘The Probate Act of 
1857 first made these bands assignable, and 

its pravisions in this respach have. been 

reprodusad in the Indian Sassession Avt, 

the Probate and Administration Act, 1831, 

and lastly in sections 34 and 35 of the. 
Guardians and- Wards Act; 1390. The 

Court now being the. obligee under the 

bond is alone entitled to sue-on it in. 
the absence of an assigamenf in due form 

of law. 

In the present sase I feal coristrained to 
hold. in the present state of the evidence 
that the suit fails on the broad ground that 
no breach of the conditions of the Mbond 
Exhibit A has been proved. Sastion 34 (a) 
of the Gaardians and Wards Aot obliges 
the guardian, if so raquired, to give a bond 
to tha Judge of the Court ‘engaging duly 


(1) (1852) 2 De G. M. & G.1latp, 2l; 14 Beay. 
275; 16 Jur. 24; 42 E. R. 771; 95 R. R. L 
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to account for what he may receive in 
respect of the property of the ward.” By? 
section 34 (b) he is to deliver an inventory 
within six months, and by section 34 (c) 
he is to “exhibit his accounts in the Court 
at such timea and in such form .as the 
Court from time to time direots”; and by 
section 34 (d) he is “to pay into the Court 
the balance due from him on those accounts 
for so much thereof as the Court dirests.” 
The form of bond. prescribed in Form 93 
of the Civil Rules of Practise, 1902, olearly 
follows the provisions of section 34(c) and 
(d)-just set ont, the condition of the bond 
heing thatthe guardian shall duly acconnt 
“at such periods as the Judge shall | appoint 
and shall duly pay or dispose of “the ba- 
lances which shall from time to time be 
found to be due from him as the said 
Court. or Jadge has directed, or shall bere- 
after direst. No doabt, this form was not 
in forse in 1896 when the lst defendant, 
as guardian exeonted the principal bond 
which is now missing, but there is no 
reason to assume that the bond then executed 
by the lst defendant was ofa more onerous 
character than the form now prescribed. 
Now to constitute a breach of this - bond 
there must be a failure: either duly to 
account at a period directed by the Court, 
or a failure to pay as ordered by the 
Court a balance found due from him; and 


“where there is no evidence of any order 


to account within a fixed time, or to pay 
any balanse within a fixed period, there 
_is no breach of the obligation of the bond. 
“This follows from the language of the 
bond -and -has been expressly ruled. in 
the case of a similar provision in the old 
statutory form of administration bond. 
Archbishop of Oanterbury v. Tappen (2) and 
Archbishop ef Oanterbury v, Robertson (3). 
The latter case also deals with the question 
of what amounts to a breach of the condi- 
tion welland truly to administer the estate 
in the old form of administration bond, To 
establish a bréach of that condition it was 
not necessary to show a failure to” obey.a 
specific order of the Court. 
section. 81 of the Probate Act, 1857, the bond 
is to be conditioned for duly collecting, 


getting in and administering the estate of 
(2) (1828) 8 B. & C. 151; 2 Man. & By. 136;6 L. 
J. K, B. (o. s.) 250; 108 B. R. 1000; 32 R. Ta. 362. 
(8) (1833) 1 ©. & M. 690; 3 Yr. 360; 3L, J, Ex. 
108; 2 Dowl. P. O, 78; 1% E. R. 676. 
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the deceased, language followed in section 
256 of the Indian Succession Aot and section 
78 of the Probate and Administration Act, 
and, therefore, in the case of these bonds 
it is enough to show a failure to administer 
or collect and ib is not necessary to show a 
failure to obey a specifics order of the Court. 
Where, however, as we must assume in the 
present case, the only conditions inthe bond 
were to exhibibacéounts when ordered by the 
Court and to pay or apply the balauce 
found: due as directed by the Court, 
if there is no order, there is no breach and 
the snit on the bond necessarily fails. There 
is no evidence of any order to account or 
of any order to pay in the present case, 
All the District Judge did was to direct 
the assignment of the bond an the ground 
that there was a prima facie case of mal- 
administration against the Ist defendant, In 
the case of bonds under the Guardians and 
Wards Ast the proper course appears to 
be to get an order to pay against the 
guardian under section 34 (d) or a decree 
against him, and if he fails to satisfy the 
order or decree, then to sue the sureties in 
respsot of this breach as to which there 
will be no defence and the Article of limi- 
tation will be Artisle 68 unless,as in the 
present base, the bond charges immoveable 
property, when that Article may be inapplic- 
able. It is unnecessary to consider this 
point, or the other question raised in ar- 
gument before us as-to when time begins to 
run when the condition in the bond is duly 
to administer. In my opinion tke appeal 
fails and must be dismissed wjth costs 
against defendants Nos. 3 to9 the alienees, 
As those grounds apply also to the decree 
against the Ist defendant, we set aside that 
desree also but without costs in the exercise 
of our powers under Order XLI, rule 33. 


SESHAGIRI Aryar, J.— I agree, 


M.G.P, 


Appeal dismissed, 
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IRSHAD HUSAIN V. GOPI NATH. : 
~ ALLAHABAD HiGH COURT. The appellants’ in this Court produced 
First OIL Appnat No. 62 or 1917. ‘their evidence, with the ‘resulé that the 
January 29, 1919. Insolvency Court refused to reverse or 


Presént:—Sir Henry Richards: Km Chief modify the act of the Receiver in at- 
Justice, and Justice Sir P. O. Baverji, Kr. taching the property, in other words, 


IRSHAD HUSAIN AND OTHERS— dismissed the application. An appeal waa 
PLAINTIFF3—ÅPPELLANTS filed from the decision of the Insolvenoy 
versus a Court which resulted in the dismissal of 

Baboo GOPI NATH—Derenpant the appeal on the merits, Thereupon the 
— RESPONDENT, plaintiffs instituted the present suit, which 


© Civil Procedure gs eg 1908); 6 a seeks a declaration of their title to the 

{ judicata, principle of, scope of—Provincial Insolvency 5 
ae (IIE of 1907) S33 Attachment by Receiver— SAMBO property, as was _ atlached in the 
Objection, dismissal of—Declaration, suit for, main- insolvency matter. The Court below has 
tainability of. , dismissed the plaintiffs’ suit on the ground 
A share ina-certain house was attached ‘by. a that the desision of the Insolvency Court 


” Receiver in insolvency as belonging to the in- Bie Py 
Roomer ‘The plaintiff objected tothe attachment ®04 the Appellate Court in “fhe appeal 


under section 22 of the Provincial Insolvency Act from. the insolvency desision operates as 
.on the ground that the share attached belonged res judicata. If we had to consider the 
to him, The objection was -dismissed -and the mattar in the? absence, of authority, we 
order was upheld in appeal. Plaintiff then brought doubt very much whether the orter of 


laration that th ttached shi 
ee i hin Me ay pe ee ae Insolvency Oourt and the Court of 
Heli, that the suit was barred by the principle of Appeal .from that order can operate-as `- 
1 res judicata, .[p. 591, col. 1.] res’ judicata. The provisions as to res 


First appeal from the decision of the judicata are contained in sestion 11 of 
Subordinate Judge, Agra, dated the 29th the Code of Civil Prosedure, which pras * 
"November 1916. vides that | No Court. shall try: any suit 

N or issue in which the matter direotly - 
Mr. Abdul Raoof and Dr. 8. M. Sulaiman, and substantially in issue has been direot- 
for the se i ly and substantially in issue in a former 
, Dr, Surendra Nath Sen, Mr, Mohan Lal Suit between the same parties, or between 
Sandal and the Hon’ble Mr. Naraina Prasad, parties under whom they or any of 
SD GEN This Tg E them claim litigating under the same 


sha. Esllowinle eiveuinetanccss A mian of title in a Oourt competent to try such 
tne ‘ollowin an b t it h it Pa hish h 
` the name of Wilayat Ali was adjudicated En opequeni, sui or a9 anii 19 wa ang 


isane has been subsequently raised, and 
an insolvent, A share’ in certain house pro- 


has been heard and finally decided by ~ 
perty: was attached by the Receiver as such’ Court.” “We may aan out ihes 


being the property of the insolvent. This >there was no previous sutt between the 
property was claimed by the appellants Parties to this suit. There was only the 


who were Bk son and alge as petition of objection to the attachment 
insolvent. ese persons nled an. applica- ond the order passed on that petition, 


tion’ in the insolvency matter under see- No doubt the question whioh vis involved 
tion 22 of B ate Tasi Ast, which in the present suit,” namely ,the title to 
provides that. if the ‘insolvent, or any the property, was investigatéd in the ~ 
creditor or any other person, is aggrieved insolvency matter but there is strong 
- by the act or decision of the Receiver, . ground fer the argument that the rule of 
he may apply to tbe Ooart and the Court may res judicata is limited to the provisions 
confirm, reverse-or modify the act or decision „f seotion 1l of the Code of Civil’. Pros 
‘somplaived of. The act apparently com- cedure. In the case of Gokul Mandar v. 


plained of in the insolvency matter was pigmanund Singh (1) their Lordships of 


the attachment of the property, No the Pri ` E 
vy Council say as follows:- The 
doubt the investigation as to whether or wij farther kain that the essence of 


not the Receiver was justified in attach- a (Code ia to bs arhanstiva on > tke 
ing the property involved the investiga- 


. : ‘ ` (1) 290. 707; 29 T. A. 198; 6 O. W. N. 825; 4 Bom. 
. tion of the title to the share attached. L. R. 793; 8 Sar. P. O. J. 323 (P.O). A 


+ 
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| is entitled to bring a suit, 


~ for -reeSnsideration of” the 


Vol. XLIX] `- 


/ F 
SURAJ KUAR Y, CHET RAM, 


mattérs in respeot 
the “law, and it is nob the province of 
a Judge to disregard or go outside the 
letter of the enactment according to its 
true: construction.” Where -a decree-holder 
attaches property as being the property 
of his judgment- debtor and a third party 
objects to the property being attached, the 
third, party can object to the attachment. 
If the objection is ruled against him he 
provided that 
he brings it within the time. expressly 
allowed by law, - but the right to briog 


‘the suit is expressly given by the Oode 


itself, It would éertainly seem that in 
many cases it would'be highly objection- 
able that an Insolvency Court ‘shculd in 
a summary manner dispcse of. property 
..or issues inyolving the title tothe pro- 
perty. Ifan Insolvency Court has jurisdic- 
tion to finally try .the right to property, 
it should as a general rule requirg the 
- parties to file statements in the nature 
of pleadings, issues should be duly framed 


end the oase tried in. the manner in — 
. which an ordinary sivil- suit is tried.— ° 
On the other hand it. certainly seems 


open fo grave objection ihat- a claimant 
to property alleged tc belong to -an in- 
solvent, (not claiming as a creditor), stould 
be entitled to have an investigation of -his 
alleged title in the Insolvency Court with 
a “right of appeal, and that he should 
then’. be again.entitled to te-open the 
entire question in an independent suit. 
The vonsideration . of this .case indicates 
the ` necessity for - amendment of the 
Insolvency. Act. We have thought ib 
right to say so much because an im- 
- portant question of law seems to be involved 
in -the sdnsideration of this case. We 
find, however, that in the case of Pita- 
ram v. Jhujhar Singh (2) a Bench. of Shis 
Court desided, under ‘circumstances which 
in principle cannot be distinguished from 
the. présent sase,-that a decision of the 
Insolyensy Court operates as res judicata, 
We are bound to follow this desision or 
refer the present appeal to a larger Bench 
question in- 
volved, If we thought that any injustice 
had been done in the present case we 
should not hesitate to adopt this course, 


(2) 38 Ind, Cas, 798; 15 A, D. J. 661. 
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We find, however, that there really was 
a complete trial cf the plaintiffs’ title in 
the insolvency case. The” plaintiff’s title 
property was based upon an 
alleged oral Will which the wife of ile 
insolvent is alleged te have made a few 
days before her death and not very long 
befcre ‘the “application for the order of 
insolvency.’ ‘The Court absolutely disbeliev- 
ed that the alleged oral Will was over 
made and came to the conclusion upon 
the materials it bad before it that an 


“arbitration award based upon this alleged 


oral Will wasa clumsy attempt to defeat 
the creditors of the insolvent. ‘The title 
set up by the-claimant was highly im- 
probable and ` suspicious, Under these 
ciroumstances we do nof - think that this 
case is a fii ‘one to refer to a larger 
Bench. We accordingly dismiss the appeal 
with costs, including in “this Court fees 
on the higher soale. 
Appeal dismissed. 
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ALLAHABAD HIGH. COURT, 
First Civic Appeat No. 278 of 1916, 
January 15, 1919. 
Present:—>Sir Henry Richards; Kr., Chief 
“dustice, and Justice Sir P, C. Banerji, Kr, 
’ Musammat SURAJ KUAR— PLAINTIFF 
—APPELLANT - 

versus : 
CHET RAM AND OTHERS —Derenpants 


— RESPONDENTI. 

Agra Tenancy Act (II of 1901), ss. 142, 199— 
Jurisdiction of Civil and. Revenue Courts—Suit by 
tenint (mortgagor) to challenge validity of distraint 
—Mortgage held satisfied—Suit by mortgdgee* for 
declaration that mortgage subsists, whether maintain. 
ablé—Res judicata. 

Section-199 of the Agra Tenancy Act applies to 
the case of a suit brought against & person whom 
the plaintiff alleges to be his tenant. It does not 
apply to a case where the suitis bronght by the 
ies) tenant against the alleged landlord. fp. 592, 
col, 2, 

Ina suit brought by a tenant mortgagor under 
section 42o0f the Agra Tenancy Act: to challenge 
the validity of a distraint against the landlord 
mortgagee it was held that the mortgage had been 
satisfied. Thereupon the mortgagee brought a suit 
in the Civil Court for a declaration that the mort. 
gage still subsisted: 

Held, that the ` subsequent suit was- nol re 
judicata. In. 592, col. 2.] 
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SURAT RYAR v, CBET RAM, 


First appeal from the decision of the 
First Additional Subordinate Judge, Aligarh, 
dated the 8th May 1916. 

Mr. Panna Ll, for the Appellant. 

` Messrs, Hamilton and N. O. Vaish, for 
the Respondents, - 
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JUDGMENT.—The Facts connected with. 


the suit out of which this appeal arises ara as 
fellows:— The defendants made a uenfructuary, 
mortgage in favour of the plaintiff of their 
Zemindari. For the sonvenience of the parties 
the mortgagee made a letting of the mortgag- 
ed property- to the defendants. Thus the 
defendants beéame tenants at a rent to 
their own mortgagee. . Later on the plaint- 
iff' distrained for the rent alleged to bə 
due under the letting. The defendants 
alleged . that the distraint was illegal 
because’ (as they alleged) the mortgage 
had been discharged and that, - therefore, 
- the tenancy had come to an end. They 
instituted a suit under section 142 of the 
Agra Tenancy Act, challenging the validity 
-of the distraint on these grounds, That 
suit resulted in a. finding by the Revenue 
Court ‘that the mortgage had bean dis- 
charged. Thereupon the plaintiff instituted 
the present suit alleging-that her Mukbtar- 
am, in collision with the defendants, had 
fraudulently endorsed payment on the 
bond. and: returned it to .the mortgagors 
and also alleging that the mortgage was 
in faot unsatisied and wundischarged and 
that the full amount was due thereon. 
The plaintiff claims possession of the 
mortgaged property. The Court below 
without taking éviderca held that the 
decision of the Revenue Oourt in the suit 
instituted by the defendants under section 
142 of the Agra Tenancy Act operates as 
res judicata, Prima facie the decision of 


the Revenue Court wonld not operate as. 


resguateata in the Civil Court, besause the 
Revenue Court was not competent to try 
the present suit. The defendants, however, 
seek to call to their aid the provisions of 
section 199 of the Agra Tenancy Aat. 
That ‘section provides that if in any suit 
or application filed ‘in a Revenue Court 


“against a person alleged to be the plaint- 


"i's tenant, the defendant pleads that he 
is not a tenant but has a proprietary 
right in the land, the Revenue Conrt may 
either require the defendant to institute a 
guit in the Civil Court for the determination 
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of the question of title, or it may determine 
such question of title itself. The section goes 
on ‘to provide that if tha Revenue Court 
determines to deside the question of title 
itself, it shall follow the procedure laid 
down in the Code of Civil Procedure for 
trial of suits and notwithstanding anything 
contained in seétion 193 of the Aot all 
tbe provisions of the Ocde` should apply 
to the trial of such question. It is 
contended that a question of proprietary . 
title did arise and that the decision- of 
the Revenue Court must be deemed ‘to 
be a decision of a Civil Court. We niay 
assume for the ‘purpose of argumo5nt that. - 
when a question of uder title ia 
tried- by the Revenue Court’ exercise: 
of ita powers under the Sea a a case 
brought .by 8 person .against, another 
alleging the letter ‘to be a- tenant and 
the defenddnt pleads that he has proprietary 
title and is not a tenant,’ the’ decision of 
the Revenue Court may operate in the 
same way as if the decision had been the 
desision ef Civil Court. But it seems to 


7 us that the section does net apply in the 


present case. The séction applies to the 
case of a suit brought against a person’ 
whom the plaintiff alleges to be his tenant. 
In -the present case the swit was one 
under section 142 of the Tenancy ‘Act 
and was brought by the alleged tenant 
against the alleged landlord. Further- 
more it seems to us that there was no 
question of proprietary title involved in 
the previous suit. It was common ose 


_ that the defendants were fhe proprietors. 


Musammat Suraj Kunwar never olaimed 
to be the proprietor, She only claimed 
to be mortgagee under a usufructnary 
mortgage and the question between the 
parties was, “mot who had “proprietary 
title’, but whether or not the mortgage 
bad been discharged and satisfied. We - 
must’ allow the appeal, set aside the decree 
of the Court below and remand the case 
to that Court with directions to re-admit 
the suit in its original number and to 
proceed to hear and determine the same 
according to law. The appellants inust 
have their costs of this ‘appeal, including 
fees on the higher scale, Other costs will 
abide the result. R f 

=e ~ Appeal allowed, 
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PATNA HIGH COURT, 
SPECIAL BENCH. 


Miscenuangous JUDIOLAL Oase No. 133 
_ oF 1918, E 
January 27, 1919. 
Present: —Sir Dawson Miller, Kr., 
Chief Justice, Mr. Justice Coutts 
and Mr. Justice Manuk, © 
PURUSOTTAM NARAYAN NANDE — 
PETITIONER 
varsus 
CHIEF SECRETARY to 


GOVERN MENT—Opposire Parry. 

Press Act (I of 1910), ss. 4, 17, 19, 22—Forfeiture 
of security—High Court, power of interference of— 
Jurisdiction—Scope of 8, 4—Interpretation of Statutes 
—CGeneral and particular provisions. . 

Section 22 read with seotions 17 and 19 of the 
Press Act debars the High Oourt from interfering 
with an order of forfeiture under section 4 of the 
Act except on one ground, namely, that the writing 
in question isnot of the natare described in sub- 
section (1) of section 4. [p. 595, col, 1.] 

The language used in section 4 of the Press 
Act is very comprehensive. It is not necessary 
that the words complained of should be in them. 
selves seditious in order to bring them within the 


. purview of this section; it is not necessary that they 


should*bring into hatred or contempt His Majesty 
or the Government established by law in British 
India. It is quite sufficient if they have this 
effect with regard to any class or section of 
His Majesty’s subjects in British India. 16 
is not even necessary that they should directly 
bring. about this result. If they are likely or may 


‘have a tendency either directly or indirectly and 
-whether by inference, suggestion, allusion, metaphor, 


implication* or otherwise to do so, then they are 
included within the mischief aimed at by this sec- 
tion. [p. 595, col. 1-& 2.] i‘ 

It is quite legitimate to advocate in writing a 
change in the system of Government or in the 
existing social conditions and to urge the community 
or any section thereof to combine for this purpose. 
It is also legitimate to compare unfavourably existing 


‘conditions with those of a bygone age, but this 


can only be done provided the method employed 
does not infringe section 4 of the Press Act. [p. 66, 
col, 1.] i ; 

Per Manuk, J.—Wherever there is a particular 
enactment and a general enactment in the same 
Statute, and the latter, taken in its most com- 
prehensive sense, would overrule the former, the 
particular enactment must be operative. [p 599, 
col, 2.] . 

Application under section 17 of the Press 
Ast for revision of an order of forfeiture of 
security dated the 18th Ostober 1918. 


Mr. Gour Ohandra Pal, for the Petitioner, 
_The Government Advosate, for the Crown, 
a JUDGMENT, 
MiLLEr, O. J.—This 


38 


is an 


appli- 


cation under section 17 of the Indian 
Press Act, 1910, on behalf of Purusottam 
Narayan Nande, proprietor of the Ratnakar 
Press at Muzaffarpur, praying the Court to 
set aside an order of the Local Government 
declaring the deposit of Rs. 500 made by 
the petitioner under section 3 of the Act 
to be forfeited to His Majesty. The fasts 
of the case lie within a very small compass: 
Towards the end of the last year the peti- 
tioner’s premises in which he carries on 
business were searched and a leaflet known 
as “Ma ki pukar” (Call of the Mother) was 
found amongst the files kept at the said 
Press. It is not disputed thatthe leaflet in 
question was printed at the Ratnakar Press 
about a year previously. In the opinion of the 
Local Government this pamphlet was one the 
contents of which complied with the des- 
cription contained in section 4 of the Press 
Act and they accordingly served a notica 
in writing upon the petitioner declaring 
the security deposited by him in respsot 
òf the Ratnakar Press and all copies of 
the leaflet to ba forfeited to His Majesty. 
The petitioner thereupon presented the 
prasent petition under section 17 of the 
Press Act applying to the Court to set 
aside the order of forfeiture. 

Two points were argued before us on 
behalf of the petitiner: (1) that the order 
forfeiting the security was bad in law 
and ought to be set aside, inasmuch as the 
provisions of section 4 of the Aci relating 
to the form which the notice should take 
had not been complied with; and (2) that 
the leaflet in question did not contain any 
words, signs or visible representations cf 
the nature described in section 4, sub- 
section (1), of the Act, The notice served by 
the Local Government was in these words:— 

“Whereas it appears to the Lieutenant- 
Governor in Council that the printing 
press known as the “Ratnakar Press,” 
Maziffarpur, in respect of which security 
to the amount of Rs. 500 has been de- 
posited in acgordance with the provisions 
of section 3 (1) of the Indian Press Ast, 
1910, has been used for printing a leaflet 
in Hindi entitled “Ma ki pukar” (Call 
of the Mother) containing words whioh 
are likely or may have a tendenoy, dirastly 
or indirectly, whether by inferenos, sug- 
gestion, allusion, metaphor, implication or 
‘otherwise, to bring into hatred and contempt 
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the Government established by law in 
“British India or excite disaffection towards 
the ssid Government. . ~ , 

Now, .therefore, take notice that the 
Lieutenant. Governor in Conneil in” pursuance 
of section 4 (1) of the Indian Presa Act, 
1910, declares the seourity of Rs. 500 depo- 
sited in respect of the “Ratnakar Press”, 
Muzaffarpur, and all copies of the lesflet 
called ' ‘Ma ki. pukar” (Call of the Mother) 
wherever found to bs forfeited to His 


Majesty.” 
Section + of the Act provides that 
“Whenever it appears to the Local Gov- 


ernment that any prioting press in respect 
of which any seaurity has been deposited 
as required by section 3 is used for ihe 
purpose of printing or publishing any 
newspaper, book or other document contain- 
ing any worda, signs or visible representa- 
tions which are likely cr 
tendensy, directly or indirectly, whether by 


inference, euggestion, allusion, metaphor, 
implication or otherwise...............to bring 
into hatred or contempt His Majesty- or 


the Government established by law in 
“ British India or the edministration. of 
justice in British India or any Native Prince 
or Chief under the suzerainty of His 
Majesty, or any class or section of His 
Majesty’s subjects in British India, or to 
exite disaffection towards His Majesty or 
the said Government or any such Prince 
or Chief..,...............¢he Local Government 
may, by notice in writing to the keeper 
of such printing press, stating or désoribing 
the words, signs or visible representations 
which in its opinion are of the nature 
described above, declare the security : de- 
posited in respeat of such press and all 
copies of such newspaper, book or other 
document wherever found to be forfeited to 
His Majesty.” 

Ib. will be observed on referring to the 
notice served on the petitioner that it does 
not seb out in detail the words complained 
of inthe leaflet in question and the petitioner 
contends that by reason of this omission 

_ the notice itself is” defective and. not in 
accordance with the requirements pressribed 
by the sestion. Assuming, however, that the 
poetitioner’s contention in this respect should 
succeed, he -is met by the further difficulty 
that his only ground of redress is that 
referred to in.sections 17 and 19 of the 


msy .bave a. 


‘except the High Court 


Press Act. These sections provide that any 
person having an interest in the property 
forfeited may apply to the High Court to 
set aside the order of forfeiture on the 
ground. that the’ document somplained of 
did not contain any words, signs or visible 
representations of the nature described in | 
section +4, sub section (1), and if it shall 
appear to the Court that the dooument was 
not of the nature there described it shall 
set aside the order of forfeiture. There 
ig no other provision in the Aot giving 
the Court power to set .aside the order . 
on any other ground, and by section 22 it 
is enacted that: “Every declaration of” for- 
feiture purporting to be made under this Act 
shall, as against all persons, be conclusive 
evidence that the forfeiture therein referred 
to has taken place, and no _ proseeding 
purporting to be taken‘under this Act shall 
be called in question by any Court, except 
the High Court, on such application as 
aforesaid, and no civil or criminal proceed- 
ing, except as provided by this Act, 
shall bə instituted against any person for 
anything done or in good faith intended 
to be done under this Act.” It has already 
been held iu Mahomed Ali v. Emperor (1) 
by a Fall Bench of the Calcutta High Court 
that where the Local Government has by 
notification declared documents of_ the 
nature in question to ba forfeited to His 
-Majesty under, tbe powers granted by 
section 12 of “he Ast, the High Court is 


-debarred by section 22 from questioning 


the legality of the forfeiture on the ground 
that the notification does not comply -with 
the requirements prescribed by segtion 
12, The ratio decedend: of that case applies 
with equal forse to, and cannot be . dis- 


-tinguished from, the case of a forfeiture 


by notice in writing under section 4, but 


“we have been asked by the learned Vakil 


for the petitioner to dissent from that 
decision and some fo a different conclusion 
upon the interpretation of section 22, I 
can see no reason to dissent from the 
judgment in that oase. The section ex- 
pressly provides that no proceeding pur- 
porting to bs taken under the Act, which 
the present proseading undoubtedly was; 
shall bs called in question by any Court 
“on sush appli- 


(1) 20 Ind. Cas, 977; 18 GO. W. N. l; 14 Or, L. J. 497; 
41 0. 466. 
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sation as aforesaid.” The application there 
referred .to is an application of the nature 
mentioned in sestion 17, 
to an application to.the High ~ Court 
the person aggrieved to set aside the order 
on one ground aud one. ground only, 
namely, that the document is not of the 
nature described, in section 4 and the 
powers of the Odurt set outfin seation 19 
dra confined tə setting asides the order 
upon that ground and no other, and the 
result is as Sir Lawrence Jaukins, O. J,, 
, desided in Mahomed Alis case (L) that 
although the notification does wot oomply 
-with the provisions of the Asct,. the Court 
is barred from questioning the ləgality of 
tho forfeiture it purports to declare. In 
the present case, however, the natica sarved 
upon the petitioner by Losal Govera. 
ment’ did’ in faot, “in . my. opinion, 
comply with the requirements of sestion 
4, The section does not require that the 
words complained of shall bə- stated 
verbatim in the notice but only that they 
shall bs stated or deseribad. In the 
present case I hava no hasitation in holliag 
- that there was aguffisient dassription within 
the tarms of the section by referring to 
the words as those contained in the 
‘Teaflat “Ma ki gukar.’ Nobody coald 
` possibly take the description of the words 
complained of. in the notico as applying to 
anything else than the ledflab in which they 
-appear and, least of all, the proprietor of the 
prass by whieh the leaflat was printed, 
“and if a suffisient description is. given to 
identify the words considered gbjectionable 
by the Lasal n in my opinion 
this would be. complianse with the 
terms of tha Statuto, The petitioner has, 
therefore, failed to substantiate his” first 
point, 

He next oontended “that the subjact- 
matter of tha pamphlet did not fall 
within’ the description containsd in sastion 4 
of the Act. lt is diffisalb tő read this 
section without -remarking .the very. 
. Gomprehensive nature of the language 


. 


used. - Jt is not necessary that the 
. words complained of should bə in 
themselves © seditious in order to bring 


them within the purview of the section; 
it is not nesessary that they should bring 
into. hatred or contempt His Majesty . or 
the Govarnmant established by law in 


Sestion 17 refərs` 
by. 


` Hindastan now that is 


“and” 


British India. Ib is quite suffisient if 
they have this effect with regard to any 
slass or section of His Majesty’s subjec's 
in British India. It is not even necessary 
that they should. direstly bring about thia 
result. If they are likely or may havea 
tendency either directly or indirectly, and 
whether by inference, suggestion, allusion, 
metaphor, implication or otherwice, to do 
so then they are included within the 
mischief aimed at by this section. In the 
case now under consideration È have no 
doubt whatever that the leaflet was 
within the description mentioned in section 
A of the Press Aot. is written in 
Hindi. and consists of 19 verses, Tt 
represents the mother (India) calling to 
her children. The first five verses 
are devoted to a desoription of India as 
she was in the opinion of the writer in 
times gone by. He describes het as a 
paradise on oarth where no harsh words 
or angry faces were to be seen, where 
money, food and clothing. were plentifal, 
where everybody could get whathe wished 


for to his heart’s content and slept 
without fear. He then contrasts the lot 
of India at the present . day baginning 
Alas! Alas! it is the very same 


reckoned a hell 
on earth.” Then follows a lament that 
she has fallen into the hands of foreigners 
ani knows no rest even for a moment, 
that she has to put up with the words 
of foreigners and bsar their kioks having 
bacome as a puppet at a show and a 
laughing stock. to other countries and that 
while she produsas all things dogs eat 
them, while she yearns for them and even 


. the meanest laugh at her and she is dried 


up like a milkman’s pail. She then 
exhorts her 81 crores of children who 
hava baen nourished by her from infanoy 
to unite and -be resolute and relieve her 
distress and holds up her “son Gandhi” 
as an example to ba followed, 

It is contended that the statements as to 
the condition of India at the present day are 
no more than a legitimate reference to 
the evils which have fallen upon the 
country in recent times such as plague, 
dissass and the high prices of food and 
material which prevail and that the 
saggastion is merely that foreign gooda 
foreign habits and costom: arg 


-and that there is nothing 
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accountable for present conditions; It is 
argued that the metaphor employed of 
dogs eating her produce while India 
yearns for it. only refers to 
competition destroying the home markets 
in the leaflet 
which can be aalculated to bring .the 
Government or any section of the community 
into hatred or contempt. If this indeed 
was the intention of the writer, he has 
to say the least been most unfortunate 
in his choise of language: It is undoubt- 
edly quite legitimate to advocate in writing 
a change in the system of Government cr 


: in the existing social conditions and to 


: thereof to combine for this 


“the method 


the any ` fection 
purpose. 
-is-also legitimate to compare unfavourably 
existing conditions with those of a by- 
gone ‘age, tut under the law as it stands 
at present this can only be done provided 
employed does not infringe 
section 4 of the Press Act and whatever 
the intention of the writer may be, be 


must. take care so to guard his Janguage 


urge community or- 


- that it should avoid a tendency to bring 
. into hatred or contempt the Government 


-or Any. class 


“of His 
in British India. 


Majesty’s sttbjeots 
Having read and con- 


: sidered the document complained of I feel 


bound to come to the conclusion that it comes 
direotly within the description contained 
in section 4 of the Aot. The picture 
-conveyed is that of a prosperous, happy 


-and contented people having fallen into 
the hands of ‘foreigners who abuse and 
beat them allowing them no rest, who 


. consume their substance and let them go 


< this leaflet, 


. 


` 


hungry and who Gonvert an earthly para- 
dise -into a hell on earth. In my opinion 
representing as it dces an_ 
absolutely ‘untrue picture, although it might 


_not impose upon the educated portion of 


the population, cannot help’ but bring into 
dhatred and contempt not only the .Govern- 
ment of India but the whole of the British 
‘community in the minds of an emotional 


: and ill-edugated people, a description which 


applies to the msjority of the peasants of 


- this country who are always apt to give 
. undue weight to matters put before them 


“in print. 


: that the intention of the 
: leaflet was a legitimate and innocuous one. 


Moreover, I feel quite unable 
to accept the suggestion of the petitioner 
writer of this 


~ 


foreign - 


It- 


~ leaflat ‘called “Matki pukar” 


In my opinion the whole thing teems with 
hatred and contempt against- the system 
of Government and the British community 
in India and does not hesitate to put 
forward: an entirely distorted view of the 
existing conditions with the object of 
fostering’ sentiments of -hatred against 
those who are alleged to be the authors 
of the evil conditions depicted, and I 
think that the petitioner in this case has 
reason to congratulate -himself that he has 
suffered no worse a penalty than.that ofthe 
forfeiture of bis deposit. `I would dismiss 
this application with costs. a 

Hearing fee three gold mohurs, 

Covrrs, J—The petitioner- in this case 
is the keeper of the “Ratnakar Press” at 
Muzaffarpur, whose security amounting to 
“Rs. 500 has been forfeited to His Majesty 
by a Notification of Government No. 1815-G,, 
dated the 8th’ October - 1918, which is as 
follows :— 

“Whereas it appears to the Lieutenant- 
Governor in Counsil that the printing 
press known as the “Ratnakar Press,” 
Muzaffarpur, in respect of which security 
to the amount of Rs. 500 has been 
deposited in- accordance with the provisions 
of section 3 (1) ‘of the Indian’ Press Act, 
1910, bas been used for printing a leaflet 
in Hindi entitled “Maki pukar” (Call of 
the Mother) containing words which are, 
likely or may Bave a tendency, directly or 
indirectly, whether by inference, suggestion, 
allusion, metaphor, implication or otherwise, 
to bring into hatred and contempt the 
Government established by law in British- 
India or to excite disaffection _towards the 
said Government. 

Now, therefore, take notice that the 
Lieutenant-Governor in Counsil in pursn- 
ance of section 4 (1) of the Indian Préss 
Ast, 1910, declares the security of Rs, 500 
deposited in>respect of the "Ratnakar 
Press,” Muzaffarpur, and all copies of: the 
(Call of the 
Mother), whereyer found, to be forfeited to 
His Majesty.” ’ 

Two points have been urged before us 
on behalf of the petitioner. The firat is 
that the notification is not in accordance 
with Jaw inasmuch as the worda in the 
leaflet “Ma ki pukar”, which would bring 
the case within the scope of séction 4 of 
the Press Act, have not been suffisiontly 
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stated and desoribed as required by that 
section. It is, however, clear from the Notifi- 
cation that it refers to the leafist asa whole 
and not toany particular words init. This 
being so, if was unnecessary in the Notifica. 
tion to sef out the whole leaflet which has I 
consider been sufficiently described. 

*BHvyen if this were not,so, however, we 
would not, in my opinion, be entitled to 
consider the sufficiensy or “otherwise of the 
Notification. Section 22 of the Act is as 


” follows: — 


“Every declaration of forfeiture purport- 
ing to be made under this Act shall, as 
against all persons, be conclusive evidence 


that the forfeiture therein referred to has 


taken place, and no proceeding purporting 
to be taken under this Act shall be called 
in question by any Conrt, exsept the 
High Court, on such application as afore- 
said, and no civil or criminal proceedings, 
except as provided by this Act, shall be 
instituted dgainst any person for anything 


‘done or in good faith intended to be done 


under this Act ” 

This is a limiting section which takes 
jurisdiction from all Courts, leaving the 
High Court only with the very limited 
jurisdiction given by the words “except 
the High Court on such application as 
aforesaid.” These words plainly refer to an 
application made under sestion 17 of the Act, 
which runs as followe:— 3 

“Any person having an interest’ in any 
property in respect of which an order of 
forfeiture has been made under sections 4, 
6, 9, 11 or 12 may, within two months 
from the date of such order, apply to the 
High Oonrt to seb aside such order on 
the ground that the newspaper, book or 
other dooument im respect of which the order 
was made, did not contain any words, 
signs or- visible representations of the 
eh described in sestion 4, sub-section 
1 ki 

The jurisdiotion then whioh is left to the 


- High Court is a jurisdiction ta entertain ap- 


plications to set aside an order on the grounds 
indicated in section-17 of the Act and this 
jurisdiction is, in my opinion, strictly confined 
toa consideration of these particular grounds. 
It has been urged that when an application 
has been made under sestion 17 of the Act, 
the whole matter is opened up and the 
High Qourt haye then jurisdigtion to oon- 


z 


sider the correctness or otherwise of the 
Notification. This is not, in my opinion, 
a correct reading of section 22 itself and 
“that it was not the intention of the Ast, 
is golear from the fact that if it were 
open to the High Court, on an applica- 
tion under section 17 of the Act, to con- 
sider, the whole matter including the 
gorrestness or otherwise of the Notifica- 
tion, there would’ have been no object in 
restricting the scope of an application 
under section 17 of the Act. The section 
would have allowed an application to be 
made questioning not only the correctness 
of the interpretation, but also the legality 
or otherwise of the Notification. This 
was also the view taken in the case of 
Mahomed Ali v. Emperor (1). It is true that 
Stephen, J., expressed a doubt on the point, 
but his doubt was not sufficiently strong to 
make him dissent from the other two learned 
Judges. . : 

The second point urged before us is that 
in fact the leaflet does not come within 
the scope of section 4 of the Press Act, 
There is nothing objectionable in the first 
five stanzas, which merely depict the state 
of India as it used to be, but the next 
eight stanzas describe the present condition 
of India in the following terma: — 

“A hellon earth.” “Having fallen into 
the hands of foreigners I know no rest 
even for a moment.” “T put up with the 
words of foreigners and also bear their shoes 
(tramps and kioks).” “Dogs eat and I 
yearn for them.” Iam being dried up like 
a milkman’s pail.” 

- Mr. Gour Chandra Pal contends that by 
the expression “A hell on earth,” plague, 
famine, malaria and the resent epidemic of 
influenza are referred to; that Having fallen 
into the hands of foreigners I know no 
rest even for a moment” refers merely to 
the trade of the country having been taken 
by Germans and other foreigners; that I 
put up with the words of the foreigners 
and- also bear their shoes” merely means 
that Indians by their own fault have be- 
oome hewers of wood and drawers of water; 
that the expression “dogs eat and I yearn 
for them” refers to the trade of the 
country having been taken out of the 
hands of Indians. He has given no ex- 
planation of “ı am being driei up like 
the milkman’s pail”, bat presumably he 


- still clearly comes within the 


“foreigners” 
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would also interpret this in the same way. 
He further urges strongly that the fact 
that in the last stanza the Indians are 
called on to take courage and ba resolute 
like “Brother Gandhi” shows clearly that 
the writer had no seditious intention and 
that on a reasonable interpretation of the 
whole leaflet it is not seditious and cannot 
come within the terms of section 4. We are 
not concerned with what the intention of 
the writer may have beenand it is doubtful 
whether we are even concerned with -what 


the reasonable interpretation of the leaflet: 


might be. In the case in Mahomed Ali v. 
Emperor (1) Sir Lawrence Jenkins, C. J., has 
said: “Jt is not enough for the applicant 
to show that the words of the pamphlet 
are not likely to bring into hatred or 
contempt any class -or section of His Majes- 
ty’s subjects in British India, or 
they have not a tendency in fast to briog 
about that result, Bat he must go furtber, 
and show that it is impossible for them 
to have that tendency either directly or 
indirectly, and whether by way of infer- 
ence, suggestion, allusion, metaphor or 
implication. Nor is that all, for we find 
that the Legislature has added to this the 
all embracing phrase ‘or otherwise’.” The 
correctness of this view-has been doubted 
in a later case of Mre, -Annie Besant v. Qovern- 
ment of Madras (2), but the scope of the sec- 
tion id so wide that the interpretation of Sir 
Lawrence Jenkins would appear to be justifiec, 

In the present case, however, it is un- 
necessary to consider this matter because 
even if we accept’the contention of Mr. 
Gour Chandra Pal that a reasonable in- 
terpretation must be put on „the leaflot it 
scope of 
the section. “It” is impossible to accept Mr. 
Pala ingenious interpretations. . The Maflet 
describes India in former days as “A paradise 
on earth”,in which there was no want 
and in which every: one “easily got what- 
ever he wished.” It then goes on to 
describe India now as a ‘hell on earth” 
due to having fallen into the hands of 
foreigners, and finally it invites - Indians 
to sombine to remove the distress of the 
country, To the ordinary reasonable reader 
can mean notbing but the 
British Government; the leaflet has a 


(2) 37 Ind. Cas. 526; 39 M. 1085 at p. 1110; (1916) 
2 W.N, 886; 21 M L, T.124;5 L.W. 1; 18 Cr, L. J, 167, 


that > 


other document 


direst tendency to bring Government into 
hatred and contempt and is clearly within 
the scope of sestion 4. 


Masur, J.—The petitioner, who is the 
keeper of the Ratnakar Press at Muzaffar- 
pur, applies to this Conrt under section 
17 of the Indian Press Act (I of 1910) 
to set aside an order of forfeitdre passed 
by the Local Government under section 
4 (1) of the Act, declaring the security 
of Rs. 500 deposited in respect of the 
Ratnakar Press forfeited to His Majesty. 
The reason given for this forfeiture, as 
set out in the notice required by section 
4, is that the press “bas been used for 
printing a leaflot in Hindi entitled Ma,- 
ki pukar’ (Call of the Mother) containing 
words which are likely or may bave a 
tendency directly or indirectly, whether by 
inference, suggestion, allusion, metaphor, 
implication or otherwise, to bring into hat- 
red and contempt the Government estab- 
lished by law in British India or to ex- 
site disaffection towards the said Govern- 
ment,” It may be mentioned in passing 
that the 
of this leefict forfeited, but no applica- 


‘tion has been made to us with respect to 


this part of the order. 


The first objection’ taken on behalf of 
the petitioner is that the notice is ‘ile 
legal inasmuch as it does not set out the 
words which in the cpinion of the Local 
Government fall within section 4, clause 
(1) (c), and it is contended that this Court 
has jurisdiotion under seation 22 to revise 
cn this ground any proceeding purporting 
to be taken under this Act. Certain pes- 
sages in the judgment of Stephen, J., in 
the case of Mahomed Alt v. Emperor (1) 


are relied on in support of this son- 
tention. In that case the Court was 
considering a Notification under eec- 


tion 12 (1)-of the Act, which enjoins 
that the Local Government should state 


the grounds of its opinion in the Notif- 


cation declaring the newspaper, “book or 
forfeited. Sir Lawrence 
Jenkins, C. J., beld that the Notifi- 
sation was defective in this material parti- 
cular, but alro held that section 22 of the 
Act barred the High Court from question- 
ing the legality of the forfeiture except 
on the sole ground allowed by section 17, 


notice also declared the copies. 


“Vol, XLIX] INDIAN 


CASES, 599 


PURUSOTTOM NARAYAN YV, CHIEF SEORETARY TO GOVERNMENT. 


a 


Woodroffe, J., concurred with the learned 
Chief Justice; but Stephen, J., seems to have 
entertained a doubt regarding the limit 
placed on the High Court’s jurisdiction. 
That doubt, however, was not sufficiently. 
strong to impel him to differ from the 
other two learned Judges and hold that 
the defect in “the Notification laid the for- 
feiture open to revision on this ground by the 
High Court. In the case of Mrs, Annie Besant 
v. Government of Madras (2) Abdur Rahim, 
` Officiating, CO. J., held that section 22 read 
with sections 17 and 19 debarred the 
High Court from interfering with the order 
of forfeiture except on one ground, namely, 
that the extracts in questicn are not of the 
nature described in sub-section (1) to sec- 
tion 4, while Ayling, J., at pags 1129,* 
observed that the High Court was a Spe- 
cial Tribunal oonstitited under a special 
enactment for a single spesific purpose, 
namely, to determine whether certain words 
were or were’ not of the nature described 
in section 4, clause (1), and Seshagiri Aiyar, 
J.,at page 1145,“ ruled to the same effeot. 


Quite apart from authority, however, I 
am of opinion that the learned Vakil’s oon- ` 
tention overlooks the significance, in sec- 
tion 22, of the words “on such application 
as aforesaid.” These words clearly refer 
the jurisdistion, to call in question any 
proceeding purporting to be taken under 
the. Act, back to the application permis- 
sible nnder section 17 and when we ex- 
amine section 17, we find that on one 
ground and one ground alone may an ag- 
` grieved person ‘apply to the High Court 
to set” aside an order of forfeiture made 
under sections -4, 6, 9, Ll or 12. The- 
| learned Vakil, however, contends that though 
‘the applisation is limited to one ground, 
if an, application is made under section 17, 
the High Court is immediately given juris- 
diction under sestion 22 to revise the 
whole of the proceedings. To yield to 
- this. contention would be to hold that the 
positive and partisular provisions of section 


17 limiting the right of the aggrieved 
person were controlled by the negative 
provisions of a later section, č. e, the 


second portion of section 22, barring in 
general the jurisdiction of all Courts axcept 


~ 
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the High Court “on such application as 
aforesaid.” Such a result would be 
against all the well-recognized cannons of 
construction. As was observed by the 
Master of the Rolls in Pretty v. Solly (8): 
“The -rule is, that wherever there is a 
particular enactment and a general enact- 
ment in the same Statute, and the latter, 
taken in its most comprehensive sense, 
would overrule the former, the particular 
enactment must be operative.” 

It was next urged that it was unneces- 
sary for the Legislature to, enact certain 
safeguards in the matter of the required 
notice under section 4, or the Notification 
under section 12, if indeed the High Court 
may not revise the proseedings on the 
ground of neglect to comply with all the 
requirer.ents of the Act. The answer to 
this, in my opinipn, is that the Legisla- 
ture may well have had present to its 
mind the neseasity of compelling the exe- 
cutive authorities to apply their minds to 
the fasts of each sase before taking ao- 
tion, and, therefare, enacted certain safe- 
guards. In any case it is our duty to 
interpret the Act and not begin by as- 
suming, as Lord Coleridge, ©. J, said in 
Reg v. Mansel Jones (4), what the Legislature 
ought to have done; and in construing 
the Act we must give effect to every part 
of the Statute even if the consequence be 
a hardship on individuals, 

Moreover, apart from the bar to our 
jarisdiotion to interfere on such a ground, 
I hold that the notisa in this case does 
comply with the provisiqgns of section 4 
(1) and is not defective. The sestion en- 
joins that the notice should “state or des-ribe” 
the objectionable words, etc. It is apparent 
from the notices that the Local Govern- 
ment took exeeption to the leaflet as a 
whole and in these cironmstances it was 
suffisient that the notice so described the 
lesfleb as to identify it beyond all doubt. 
In so identifying it, the notice did in fast 
by implisation state the words objected to 
inasmuch as it objected to all the words 
taken as a whole. The first contention of 
the - petitioner, therefore, fails. 

The next contention has reference tothe 
pamphlet itself. On this topic I need 

(3) (1859) 26 Beav. 606; 53 E. R. 1082; 83 L.T. 
N. S.) 72; 122 R. R. 263. 


(4) (1889) 23Q. B. D. 23; 60 L.T, 860; 37 W, R, 
598; 53 J. P, 739, 
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only say that I- agree entirely with the 
judgment .passed by the learned Chief Jus- 
tise and in doing so, speaking for myself; 
I adopt the principle that the Court has 
to look to the reasonably possible effects 
which the words may produce. I soncur 
in the proposed order, 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 

URIMINAL Revision Ruse No. 22 or 1918. 

August 9, 1918. 
Present :—Mr, Justice Walmsley and 
Justice Sir Syed Shamsul Anda, Kr. 
SARAT CHANDRA SHN—Peririover 
versus 
EM PEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1698), s. -478 
Sanction to prosecule—Court, power of, to grant 
sanction long after close of judicial proceeding in which 
offence was committed. 

A Court is competent to exercise powers con- 
ferred upon it by section 476, Criminal Procedure 
Code, in respect of an offence committed before it 
in the course of a judicial proceeding although the 
fact that the offence had been committed did not 
come to the knowledge of the Court until Jong 
after the close of the proceeding. [p, 601, col. 1.] 

Tilak Pandey v. Emperor, 29 Ind, Cas. 97; 13 A. L. 
J. 466; 87 A 344. 16 Cr. L, J. 465, relied upon. 

Begu Singh v, Emperor, 84 O. 861; 1 0 W. N. 568; 
5 0. ll. J. 508; 5 Or, L. 398; 2M. L. T. 298, dis- 
tinguished, 

Per Huda, J.—The powers conferred by section 
476, Criminal Procedure Code, should ordinarily be 
exercised only at or immediately after the con. 
clusion of the trial in which. the offence is alleged 
to have been committed and by the Judge before 
whom it was committed or to whose notice it was 
brought in the course of a judicial proceeding. But 
no universal rule can be laid down that in no case 
should the order for prosecution be made by an 
’ officer other than the one before whom the offence 
was committed. [p. 601, col. 2.] 

FAOTS appear from the judgment. 

Babu Manmatha Nath Mukherit, for the 
Petitioner, submitted that the learned Munsif 
had no jurisdiction to pass orders under 
section 476, The offence, if any, had not been 
committed. before him or in the course ofa 
judicial proceeding - pending before him. 
Section 476, Criminal Procedure“Code, did 
not contemplate that powers under the sestion 
could be exersised by‘an officer before whom 

the offence had not been committed or long 
after the termination of the jidioial proceed- 
ing in the course of which the offence was com- 


- mitted. Referred to Begu Singh v, Emperor 


(1), Taliai Lalii, In re (2). The principle ` 


laid down in Tilak Pandey v. Emperor (3) 
was not applicable to the facts of the case. 
In framing section 476 the object which 
-the Legislature had in view was that the 
Courts should exercise powers under the 
section immediately after the close of the 
trial in which the offence was committed. The 
learned Munsif acted beyond the scope of 
his jurisdiction in exercising powers under 
section 476. 

Mr. Orr (Deputy Legal Rainembrancse)) 
for ‘the Crown, urged that the order under 
section 476, Criminal Procedure Oode, was 
rightly passed. Referred to Tilak Pandcy 
v. Emperor (3) and Bahadur v. Fradatullah 
Mallick (4). . 


WA JUDGMENT. 


WaALMSLEY, J.—The circumstances of this 
case are as follows :—The petitiouer, Sarat 
Chandra Sen, is a Naib of the Bijui Rej. 

The Raj brought a rent tuit sagainet 
one Ramnath Sonar and on June 2nd, 1914, 
obtained a decree for costs amounting to 
Rs, 6-2-9, with an order that if the tum 
were mot paid within one month he should 
be ejected from his holding. On Decem- 
ber 23rd, 1915, the Raj filed an application 
for execution of the decree, and this appli- 
cation was verified by the petitioner. There 


were several inaccuracies in the petition 


but it is not necessary to deal with them, 
for the substantial point is the allegation 
that the sum had been paid within cre 
month from the decree. The result cf the 
execution proceedings was that Ram Nath 


“was ejected from the holding on May 19th, 


1916. Then a fresh tenant was inducted 
on the land, and there followed a struggle 
between him and Ram Nath, which caused 
the local Magistrate to institute proceedings 
~nnder section 145, Criminal Procedure Code. 
In the corse of the proceedings Ram 
Nath set ont what he alleged to be the 
true fasts about the decree and the exe- 


cution proceedings. On ‘the conclusion of 


the oase under section 145 the Magistrate 
submitted a report to the Munsif, and the 


(1) 34 0, 551; 11 C. W. N. 668; 5 C. L. J. 508; 6 Cr, 
L, J. 398; 2 M. L. T. 298. 


(2) 32 B. 184; 10 Bom.'L. R.28;7 Cr, L. J, 35; 3 - 


M. L. T. 116, 

(3) 29 Ind. Cas. 97; 13 A.L, J, 466; 37 A, 844; 16 
Or. L, J, 465. 

(4) 6 Ind. Cas. 01; 140. W, N. 799; 120, L, J, 46; 
11 Cr, L. J, 407; 37 0, 649, 
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latter after making an enquiry has passed 
an order under section 473, Criminal Pro- 


cedure Code, diresting the prosecution of- 


the petitioner. 

The petitioner obtained this Rule on two 
grounds, viz„ that the Munsif had no juris. 
distion, and that the fasts "do not warrant 
“the order. 

Regarding the second ground I wish to 
say no more than this, that on the fasts we 
are not prepared to interfere. 

With respect to the first ground, the 
execution proceedings may be said‘to have 
come to an end when the order-for eject- 
ment was carried out on May 19th, 1916. 
The present order under section 476, 
Criminal Procedure Code, was passed on 
May 30tb, 1918, The argument on bebalf 
of the es ns is that the offence “was 
not committed _before the Court or brought 
under its notice in the conrse of a judicial 
_proseeding.” I cannot myself see any sub- 
stance in this argument;'the offence, if any, 
. was committed before the Court in the 
course of ‘a judicial proceeding, although 
knowledge that the offence had been com- 
mitted did rot come to the Court until 
long after the close of the proceeding, and 
I can see nothing in the plain meaning of 
the words whith I have quoted to suggest 
that the Court is powerless to deal with 
an offence committed before it merely be- 
cause it was not aware of the-offence until 
after the jadicial proseeding had termi- 
nated. 

It is urged, however, that ON for the 
argument is to be found in the case of 
Begu Singh v. Emperor (1), desided by’ a 
Full Bench of this’ Court. Tt is trne that 
Maclean, ©. J., spoke of the power under 
section 476, Criminal Procedure Code, as “a 
‘power exersiseable only at, or immediately 
after, the conclusion of the’ trial in which 
-the offence is alleged to have been som- 
mitted” and Harington, J., described the 
sectiénas “intended to enable a Court to deal 
promptly with an offender.” Butthese remarks 
must be read in reference to the fasts of 
the sase then before the Court. The facts 
are stated very clearly at the beginning of 
the report, and they differ from those of 
the present case in the very important 
point that all the materials for forming an 
opinion were before the Court before the 
preceeding came to an end. The‘learned 
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Judges did not have to consider the quese — 
tion now before us, and I think it would 
be wrong to treat the remarks which I 
have quoted-as intended to ‘cover circum. 
stances like tkose of the present case. My 
only difficulty arises from the remarks of 
Chandavarkar, J., in the case of Lakshmidas 
Lalji, In re (2), but they can be explained 
by the fact that that judgment was delivered 
before the later Fall Bench case of Bahadur 
v. Hradotullah Mallick (4), and the learn. 
ed Judge’s argument depends maidly upon 
that part of the decision in Begu Singh's 
case (I) which was overruled. I think, there- 
fore, that Begu Singh’s case (1) does not 
support the argument put forward on behalf 
of the petitioner. 7” 

- On the other hand the case of Tilak Pandey 
(3) supports the view that 
I have expressed. 

In my opinion the Rule must be dis- 
charged. 

Ssausut Hopa, J.—In my opinion ordi» 
narily the powers under section 476 
of the Criminal Procedure Code should ba 
exercised: only at or immediately after the 
sonslusion of the trial in which the offence 
is alleged to have been committed and by 
the Judge before whom it was committed 
or to whose notice if was brought in the 
course of a judicial proceeding. But ag 
pointed ont by Geidt, J., in the Full Bench 
case of Begu Singh v, Emperor (1), ‘no uni- 
versal rule can be laid down that in no 
case can the order for a prosecution be 
made by an offcer other than that before 
whom the offence was cscmmitted.” This 
view is not inconsistent with the decision 
of the Full Bench in the sase of Bahadur 
v. Hradatullah Mallick (4). In that oase, it 
may be observed that the proceedings under 
section 476 of the Crimingl-Prosedure Code 
were initiated by the Munsif before’ whom 
the offence was committed, but this officer 
was transferred while the enquiry was 
still pending and his successor finished the 
enquiry and passed the order under sec. 
tion 476 of the Criminal Procedure Code. 

In this view of the case I agree with 
my learned brother in discharging the Rule. 
In coming to this decision I am largely 
influenced by the consideration that the 
party aggrieved is not likely to apply 
for sanction under sestion 195 of the 
Criminal Proçedure Code against the Naib 
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“ of his own landlord: There is undoubtedly 
- case for enquiry and having regard to 
the fasts I donot think I would be justi- 
fied in shutting it out, 
Rule discharged. 
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MADRAS HIGH COURT. 

“OURIMINAL Revision Oase No. 596 or 1918. 

(Ortuinat Revision Penton No. 482 or 1918.) 

-Ostober 15, 1918. _ 
Present:—Mr, Justice Phillips and 
Mr. Justice Napier. 
. Inre P, VARADARAJULU NAIDU 
mm Å CCOSED—PETITIONER, 

Criminal Procedure Code (Act V of 1898, s. 198, 
scope of —Sanction by Government-—Sanction for actual 
words of complaint, whether necessary. 

Under section 196 of the Oriminal Procedure 
Code, itis not necessary that the actual words of the 
complaint should be sanctioned. [p. 608, ool. 1.] 

Subramania Siva, In re; Chidambaram Pillat, In re, 
1 Ind. Cas, 22 & 86; 82M. 3; bM.L, T. 1 & 16; 9 Cr. 
L. J, 108 & 180, followed. 

The Government authorized the District Magis- 
trate by telegram to prosecute the accused 
under section 124, Indian Penal Code, after con- 
sultation with the Public Prosecutor and directed 
the District Magistrate to submit the complaint 
prepared ‘for issue of supplemental sanction:’ 

Held, (1) that the last clause of the telegram 
should be read apart from the rest of the order and. 
that ib was not intended to refer back to the first 
portion of the telegram or to limit the authority 
given; [p, 602, col. 1.] 

(2) that the "telegram contained sufficient sanvtion 
i 196, Criminal Procedure Code. [p. 603, 
col. 1, 

Barindra Kumar Ghose v. Emperor, 7 Ind. Cas. 259; 
87 O., 467; 14 C. W. N. 1114; IL Cr. L. J. 468, dis- 
sented from. ` 

Queen-Empress v, Samavier, 16 M. 468; 3 M. L. J. 
227; 2 Weir 2420; 5 Ind. Deo. (x. 3.) 1088, distin- 
guished. 

Per Napier, J—Section 196 of the Criminal Pro- 
cedure Code is not an enabling section. It is a 
disenabling section and must be read simply as re- 
quiring the specific authority of Government -for 
institution of the proceeding and nothing more. [p. 
604, col. 1.] 

Petition under sections 435 and 439 of 
the Code of Criminal Prosedure, 188, and 
sestion 107 of the Government of India 
Act, 1915, praying the High Court to revise 
the order, ‘dated 26th September 1918, of the 
Court of the Sub-Divisiona]l First Olass Magis- 
trate, Madura Division, on the objection 
petition in Calendar Case No. 53 of 1918. 

FAOTS appear from the judgment. 

Mr. K. Srini.asa Aiyangar (with him 
Mr. A. Srishnaswam? Atyar), for the Petition. 
er,—The so-called anthority of the Govern- 
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ment for initiating tke prosecution consisted 
of a telegram in answer to the letter of 


the District Magistrate of „Madura. The 
telegram was as follows: “The District 
Magistrate may act on this authority 


gamel 7 if after consultation with the 
blio Prosecutor you are satisfied that. 
it is desirable.” The telegram left it to 
the District Magistrate to judge whether 
a complaint was to be filed immediately 
or not. The consultation with the Public 
Prosecutor was to judge of the expediensy 
of a prosecution.! There is, therefore, no 
finalsanction by Government. The use 
of the words ‘supplemental sanction’ in 
the latter part of the telegram showed 
that the sanction in the earlier part was 
only tentative or provisional. The so-called 
authority of Government was only a 
determination pro tanto leaving it to the 
District Magistrate to decide. whether a 
complaint was to be filedor not. Supposing 
the District Magistrate preferred to wait 


for a year before filing a complaint, would | 


the present order of Government amount to 
a final sanction P? The telegram sould cnly 
mean thatthe District Magistrate was to 
take the advice of the Public Prosecutor 
as to the desirability of filing a complaint. The 
telegram of the Government must be read in 


fairness to the saang and to the accused. 


(Painces, J—Why are you so anxious 
to be fair to Government ? | 

Mr. K. Srinivasa Ayyangar.—I am not 
appearing for the Government whioh is in safe 
bands What I mean is that the language of 


to the Governmant a3 well as to ma, 
Mr. E. R. Osborne (Pablia Proseoutor) 


for the Crown.—There is really no 
delsgation of authority in the telegram 
to the District Magistrate. No such 
delegation could well be implied, 


There was a specific authority; to prefer 
a complaint under a spesific section against 
a specific person in respect of a specific 
act done on thé ,specifia date. Every 


“thing needed to validate the authority was 


there complete. Oa the obvious reading 
of the telegram it contained a clear 
authority to file a compleint and nothing 
done subsequently could make the order 
indefinite in any way. 

Mr. K. Srinivasa Atyangar, for the Peti- 
tioner, in reply.—The whole telegram must 


N 
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‘the telegram ought to be construed in fairness | 
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be read together, So read, there was no 
somplete sanction by Government to file a 
complaint. Where prosecution is launched 
against a subject and the sañetion there- 
for is expressed in ambiguous terms, it 
ought to bevonstfued strictly in. favour of 
the accused. p 
. ORDER. 

Panus, J.—The only point argued before 
us, among the ‘many objections taken in the 
revision petition, is that the complaint was 
filed without the authority of Government. 
A telegram was sent by. Government to 
the District Magistrate (Hxhibit A) and 
it- expressly authorized the Public Frosecn- 
tor to file a complaint against Varadarajulu 
Naida under section 124A, Indian Penal Code. 
It further authorises him, to act immediately 
if the District Magistrate thinks it advis- 
able after consulting him, and this consulta- 
tion does not refer, as suggested by Mr. 
Srinivasa Ayyangar, to the actual filing of 
the complaint, The last sentence of the 
telegram enjoins the District Magistrate to 
submit the complaint prepared “ for issue 
of supplemental sanction.” 
-that ‘these words modify ‘the previous 
portion of the order and rénder the authority 
invalid. I, however, agree with the Sub. 
Divisional Magiatrate that this last sentence 
must beread apart from the rest of the 
order, and does not intend to refer back 
to the first portion of the telegram or 
. to limit the authority given. The words 
" issueof ” strengthen mein this view for 
if Government intended that no action 
should be taken until the complaint bad 
been sanctioned, those unnecessary words 
would not have been inserted in the tele- 
gram. Subramania Siva, In re; Chidambaram 
‘Pillai, In re (1) is authority for the proposition 
that actual words of the complaint need not 
be authorized by Government. I have, there- 
fore, ro doubt but that the authority given 
by Government in Exhibit A was a 
perféotly valid authority, In view of the 
above, it is unnecessary to deal. with the 
two cases sited, 1, e, Barindra Kumar Ghose 
v. Emperor (2) - and Queen Empress v. 
Samavier (3), tha formar of whish desided 


(1) 1 Ind, Cas. 22 & 36, 32 M. 3; 5 M., L. T. 1 & 16; 
9 Or, L. J. 108 & 120. 

(2)-7 Ind. Cas, 859; 37 C. 467; 14 C. W. N, 1114; 
11 Cr. LJ. 453. 

(8) 16 M. 468; 8 M. L. J, 227; 2 Weir 220; 5 Ind, 
Deo. (N. 3.) 1088, 
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It is contended . 


- the ‘interest of the aceused or to 
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“a point whish does not arise here and the 


latter a question under section 197, 
Criminal Procedure Code, the language of 
which is entirely different from section 196. 
I would, therefore, dismiss this petition. 


Napier, J.—I agrese. I only wish to add 
a few more words on what I conaeive to 
be the scope of section 196 of the Criminal 
Procedure Code. Mr, K. Srinivasa Ayyangar 
invited our attention to the language 
used by the learned Judges in a case 
reported as Parindra Kumar Ghose v. Emperor 
(2). It appears.to me that they treated 
section 196 as an enabling sestion. With the 
Section 
196 is not an enabling section. It is a dis- 
enabling section. The enabling seotion is ses- 
tion 190. Sestion 190 provides that a Magis- 
trate may take cognizance of any offence (ay 
upon. receiving a complaint of facts which 
constitute such offence; (b) upon a Police 
report of such facts; and (c) upon 


‘information received otherwise or from his 


own knowledge. Then there are 


sections 


"195, 196 and 197 which limit the power 


of a Magistrate to take cognisance in this 
general manner. What the Code does is 
to provide that any person who has 
knowledge of an offence being committed 
can set the Criminal Court in motior; but 
that with regard to matters dealt with in 
section 196, the_ Criminal Court shall not 
be set in motion without a complaint. This 
provision eliminates clauses 2 and 3 of 
section }£0 and further provides that the 
complaint shall be either by order of or 
under authority from the Governor- 
General in Council or the Local Government. 
Therefors, in my opinion, the questions 
whether this section should be read in 
what 
extent discretion is allowed or to what 
extent Government is to beguided by ques- 
tions of polisy, have, with deference to the 
learned Judges, no bearing on the question 
at all. All that it requires is that 
whereas ordinarily anybody san give 
information of an offence and the proceed. 
ings then go on in the name of the 
Crown against the accused person, in thia 
particular case only the ‘Government can 
set the Court in motion. And it is, I think, 
in view of the generality cf the language 
in this section that this Court and the High 
of Bombay have given a wide 
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interpretation to the section. This Court 
in the case reported as Subramania Seva, 
In re; Ohidambaram Pillai, In re (1) expressly 
approved of the language used in Queen- 
Empress v. Bal Gangadhar Tilak (4), and 
that language seems to me to indicate the 
true manner in which the construction of 
this section should be approached. It is 
as follows:— ‘Now, as to the question of 
jurisdiction, we are all of opinion without 
doubt that this prosecution was instituted 
under the authority of Government, and 
that, to use the words of the present 
Coda (Act X of 1882), this complaint was 
made ‘by order of or under the authority 
of Government.’ Thereis uo special mode 
laid down in the Code whereby the order 
- of sanction of Government is to be conveyed 
to the officer who puts the law in motion. 
In this case the prosecution was conducted 
by the Government solicitor, it was instituted 
by the Oriental Translator to Government 
and he produced the: written order of 
Government to institute the somplaint, 
Now, though the complaint must undoubtedly 
contain the article complained of to give 
information to the accused of the charge 
against him, there is nothing in the Code 
to show ‘that the. written order to make 
the complaint, if written order is required, 
must specify the exact article in respect 
of which the complaint is to be made.” 
That -appears to have been the view taken 
in Subramania Siva, In re; Chidambaram Pillat, 
In re (1) bacause in that case we find the 
language of the order is: “The Madras 
Government authorises the institution of 
griming] ‘proceedings against Chidambaram 
Pillai, Subramania Siva and Padmanabha 
Iyengar under sections 124A, 153A and “945, 
Indian Penal Code, in respect of speeches de- 
livered by them at Tuticorin and Tinnevelly 
in the months of February and March 1908.” 
So, the only thing definite in the order is the 
persons, the sections, and the dates within 
which thespeeches were made. There two cases 
seem to me clearly to indicate that this seation 
must not be construed with the strictness of 
an enabling section, but as being a disenabling 
section must be read simply as requiring 
the specific anthority of Government for in- 
stitution of the proceedings and nothing more, 
M.O.P, 
Petition dismissed. 

_14y 22 P, 112 at p. 150; 11 Ind, Deo. (N, s.) 656, 


INDIAN OASES, 


[1919 


PUNJAB CHIEF COURT, n 
CRIMINAL Appeat No. 630 or 1918. 
OrmiNaL Arrear No. 6+6 ov 1918, 
January 17, 1919. 
Present:—Sir Henry Rattigan, Kr., Chief 
Judge, and Mr. Justice Martineau. 
In Cr. A. No, 630 or 19185 
PALLIA—Convior—Appgennaat 
versus  ” 
EMPEROR — RESPONDENT., 
In Ca A. No. 696 or 1918 
“EMPEROR-— APPELLANT 
h : versus 
Musammait AZIM AN—Responpent, 
Criminal Procedure Code (Act V of 1893), B. 417—~ 
Acquittal, appeal against—High Court, interference by 
—Approver, statement of—Confession, retracted, 
whether amounts to corroboration—Evidence Act (I of 
1872), s. 114, ill, (b). ; 

The indications of the, guilt of the accused must 
be obvious or the evidence too strong to be rejected 
before the High Court will interfere in an appeal 
against an order of acquittal. [p, 607, col. 1.] 

King-Emperor v, Chattar Singh, 7 P. R. 1904 Ory 
97 P. L R. 1604; 1 Cr. L, J. 781 and Emperor v, 
Muhammad Shafi, 46 Ind. Cas. 403; 25 P. R. 1918 Or; 
19 Cr. L. J. 723; 29.P..\W. R. 1918 Cr , followed. 

The retracted confession of an accused person 
may be sufficient corroboration of the approver’s 
story as against himself but not against a co. 
accused. [p. 606, col. 1.] ~ 


IN Or. A. No. 680 or 1918 
Appeal from the order of the Sessions 
Judge, Multan, dated the 30th August 1918, 
convicting the appellant. 
Messrs. Abdul Rashid and Muhammad Rafi, 
for the Appellant. 
The Government- Advocate, for the Re- 
spondent, : 
In Orn, A. No, 696 or 1918 
Appeal from the order of the Sessions 
Judge, Multan, dated the 30th August 1914, 
acquitting the respondent. 
The Government Advocate, for the Appel- 
lant. i 
Sheikh Niaz Muhammad, fdr the Respond- 
ent. 


p 


JUDGMENT, 

In Cr, A. No, 620 or 1918 : 

Karima, a Gabol Bildsh of Bet Mullanwala 
in the Mozaffargarh District, was murdered 
on the night of the 8th May last, his throat 
being cut while he was sleeping ata short dig- 
tance from a wheat threshing floor, near the 
Sonewala well. The persons who have been 
tried forthe murder are Karima’s wife Aziman,~ 
who was sleeping on the came bed with hep 
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husband on the night of the murder, his 
“cousin Ahmad, who cultivated land at an- 
other well, but was on the night of the 
murder sleeping at the gram threshing 
floor 15 karams from the well with Karima’s 
brother Shera, and Pallia, a Biloch of the 
Bhathiara class, The learned Sessions 
Judge has convicted Ahmad and Pallia, 
but has. acquitted Aziman, Pallia has 
appealed, and there is also an appeal by 
the Government against the acquittal of 
Aziman. Ahmad has not appealed and his 
- case is before us only under ‘section 374, 
Criminal Procedure Code, for orders as to 
the confirmation of the death sentence, 

It is alleged by the prosecution that 
Ahmad planned the murder with a view 
to marrying Aziman, -with whom he is 
said to have had an intrigue, and ‘got 
Aziman’s consent, and also obtained the 
“assistance of Pallia, whom he is said to 
have helped in a love affair, and of Bacha 
“(who has turned approver), whom he is 
said to have helped in an abduction. 
. Bacha says that he and Pallia went to the 
Sonewala well at about midnight, and were 
joined by Ahmad, who took a sword ont 
of the bushes and led them to where 
Karima was sleeping; that Aziman was 
awake and got up .and stood near the bad; 
‘and that he (Basha) caught Karima by the 
“head, and Pallia caught him by the feet, and 
Ahmad cut his throat with the sword, after 
which Ahmad-went towards the well with 
the sword, and Bacha and Pallia rani away, 

Karima’s father Muhammadu, who was 


sleeping at ‘his house 11 karams from wher | 


his son was, was awakened by Aziman 
calling out that something had happened. to 
her husband. He ran to the place and found 
Karima with his throat ont, and Aziman 
standing near the bed. He questioned 
Aziman, and she said she did. not- know 
how her husband had been killed. 
Muhammadn’s brother Rahim Bakhsh 
_was at his house at the Samundriwala 
well. He was informed by Ahmad of the 
murder and went to the spot, 
told him that she had been sleeping beside 
Karima and had woke up at the gurgling 
noise made by her husband. Rahim Bakhsh 
went to the Thana in the morning and.re- 
ported the murder.: 

Shera, who was sleeping in one bed with 

; Ahmad on thé night ofthe murder, is an 
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‘Ahmid was 


Game up before the 


Aziman: 
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important witness. ` He says that he woke 
hearing his father Mubammadn cry ont, 
and saw Ahmad running from the dires- 
tion of. Karima’s bed round the well to- 
wards him, that he asked him what was 
the matter, and that Ahmad said Karima 
was beating his wife. 

Ghulam Rasul, who was sleeping near 
the gram threshing floor, says that he 
woke and heard what Shera and Ahmad 
said to each other, but did not know where 
at the time. Before the 
Magistrate, however, he said that he saw 
Ahmad coming quickly from the direction 
of the well. - 

The sword with which the murder was 
committed was recovered from the Sonewala 
wellon the 9th-May, and the evidence of 
the Sub Inspector, the Zaildar’ and the 
Lambardar shows that it was Ahmad who 
gave the information about the sword being 
in the well. Umra, who went down the 
well and found the sword, stated at the 
trial that if was Bacha who gave the in- 


. formation, bat that statement is inconsist- 


ent with his evidence before the Magistrate, 
in which he had stated that it was Ahmad 
who said the sword was in the well. 

Oa- the 16th May, when the ease first 
Magistrate, Aziman 
and Ahmad both confessed their guilt. 
Ahmad, however, exculpated Aziman, who 
he said was asleep at the time of the mur- 
der. He also contradicted Bacha’s state- 
ment as to the blow having been strack 
by him (Ahmad), saying that it was Bacha 
wholhad the sword and killed Karimajwith it, 

On the 8th July Aziman and Ahmad 
filed written statements through a Pleader, 
to the effect that they were innocent and 
had made the previous statements ander 
the influence of the Police. At the trial 
also they denied their guilt. Aziman re- 
yerted to her original story, and said that 
she was asleep at the time of the murder, 


‘that she heard a gurgling noise as though 


her husband had a nightmare, and leant 
over and patted his chest, that he did not 
speak, and that she cried out to her father- 
in-law. She said that she kad made her 
statement of the 16th May to the Magistrate 
under the instructions of the Police, Muham- 


. madu and others. 


As against Ahmad the approver’s state- 
ment is corroborated by (1) Ahmad’s re. 
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tracted confession, (2) the evidence that 
the sword was found on the information 
‘given by Ahmad, and (3) Shera’s evidence, 
referred, to, above. We are satisfied on this 
evidence that Ahmad is guilty, and we con- 
firm the sentence passed on him. 
Against Pallia there is nothing to corro- 
borate the approver’s statement but the 
_ retracted confessions of Ahmad and Aziman 
in which Pallia, was mentioned as having 
taken partin the murder. Although these 
confessions can be taken into consideration 
against Pallia, their value is even less than 


that of the evidence of the approver sinea” 


the persons makicg them could not be 
cross-examined or be punished for making 
false statements. Moreover, we find on re- 
ference to the zimmis that the Sub. Inspestor 
has made a mistake in saying in his evi- 
dence that Ahmad named Pallia on the 
evening of the 9th May as having taken 
part in the murder, Ahmad gave an 
account of the murder on that day and 
named Bacha as kaving jcined in it, but 


made no mention of Pallia then, and it- 


was not till the l0tli that he named him. 
This fact makes it the more unsafe to rely 
on Abmad’s confession of the 16th May as 
against Pallia. In our opinion his and 
Aziman’s “confessions are. not sufficient 
corroboration of the approver’s statement 
as against Pallia, and the conviction of 
Pallia cannot, therefore, be sustained, the 
ease not being one in which the approver’s 
statement can safely be accepted without 
corroboration. We accept Pallia’s appeal 
and acquit him. 

Against Aziman the 
corroborate the approver is her retracted 
confession, and the learned. Sessions Judge 
holds that it would be unsafe to rely on 
“this in view of the fact that Aziman gives 
herself in the confession a minor and ‘in- 
active part in the crime, 

It is argued by the learned Government 
Advocate that Aziman could not have 
assigned to berself a more active part in 
the commission of the murder than she did, 
‘and that her confession was made volun- 
tarily.° It appears to us,-however, to be 
` possible that pressure may have been brought 
to bear on Aziman, who is only 20 years 


old, to induce her to make a statement. 


about the murder implicating herself. The 
learned Pleader who has argued the case on 
r 2 : 


INDIAN OASES, 


only evidence to 


[1919 


her behalf has drawn attention to two facts 
in her favour. One is the presence of a 
good deal of blood on her clothes‘and per- 
son. At the time of the murder she was 
wearing a shirt, a ghagrd, and a dopatia. 
Blood was found on all by the Chemical 
Examiner, and Nur Muhammad Khan, 
Lambardar, says there was blood on all parta 
of Aziman’s clothes. Tbere was blood also 
on her face, and Nur Muhammad Khan 
further says (according to the vernacular 
record of his statement) that there was 
blood over the whole of her body. It is 
very doubtful whether such a quantity of 
blood would have spurted onto her body ` 
and clothes if she had been stdnding by 
the bed when her husband was murdered, 
whereas if she was lying’ on’the bed at 
the time it would be natural to find all her 

clothes and her person sovered with blood. ` 


The second important fact is that al- ` 


though after committing the murder Ahmad" ` 
had only 29 karams to go to reach the | 
well, and another 15 karams to reach his 
bed (these distances are ‘taken ‘from ‘the 
plan prepared by P. W. No. 16), he had not 
been able to get there when Muhammadu . 
cried ont, as is clear from Shera’s stata- . 
ment that when he was awakened by his 
father orying. out he saw Ahmad running 
towards him round the well, Muhammadu 
himself did not raise an outcry until he 
had run to Karima’s bed (11 karams from 


where be himself was sleeping) on hearing 


Aziman call out. Consequently the mur- 
derers could have gone only a very few 
paces after committing the murder when 
Aziman gave the alarm, and this view 
reseives support from Ahmad’s confession, in 
which he said he had gone 4 or 5 karams 
from Kurima’s bed when Aziman oried 
out. This appears to make it very impro- 
bable that Aziman can have been in the 
plot to murder her husband, for she would 
surely have taken sare to give Ahmad 
sufficient time to return to his bed at the 
gram threshing floor before giving the 
alarm. We cannot agree with the sugges- 
tion of the learned Government Advocate 
that . Ahmad may have lingered near, tha 
well, Ahmad had merely to throw the 
sword into the well, and would have hurried 
onto get back to his bed asquickly as possible, 

The principles to be followed in dealing 
with sppeals egainst orders of acquittal ara 
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laid down in King-Hmperor y. Chattar Singh persons were concerned in the murder, 
(1) and Emperor v, Muhammud ‘Shafi (2), The Suleman, Jaura Jat, who is said to be 
indications of guilt mast be obvious, or. theevi- absconding, and’ Gebna who has turned 
.dence too strong to ba rejected, before the approver and appeared as a witness in the 
Court will interfere in such cases. Inthe case. The assessors were of opinion that 
present case’the evidence against Aziman is all three appellants bad murdered Sohara. 
by ‘no means ftrong, and there appears to It appears that Suleman, Shabra and 
us: to be a considerable doubt about hen Gebna are related to each other and that 
guilt, and we see no reason, therefore, for Suleman had for some years past had an 
interfering with the order asquitting her. illicit intrigue with Musammat Hawa 
The appeal by the Local Government is (P. W. No. 2), the wife of the deceased 
acsordingly dismissed. Sohara ; that the appellant Shabra was on 
IniCr. A. No. 696 oF 1918 intimate terms with Musammat Hotani, the 
- The appeal is dismissed for reasons given daughter of Sohara and Musammat Hawa, 
in our judgment-in Appeal No. 640 of 1918, and that Musammat Hotani and Shabra 
| Appeal No. 630 accepted, were anxious to marry each other and were 
~ Appeal No. 696 dismissed. supported by Musammat Hawa but that 
aoe ger PERR noh 1- ae Ah Rae Sohara objected and had actually decided 
Cone aia r3 r to betroth his daughter to one Budha, the 
Je La 29 PAW: B 1918 Oke e, v Bon of Musammat Ghawar (P W. No. 19). 
i - Musammat Ghawar deposes that the cere- 
- PUNJAB CHIEF COURT. > mony of betrothal was to have taken place 


CrimiNaL Arrear No, 697 op 1918. two days after the date of the murder, 

_ January 19, 1919. The prosecution~ allege that Suleman, 
Present:— Sir Henry Rattigav, Kr., Shahra and Gehna conspired to murder 
Chief Judge, and Mr. Justice Martineau. Sohara in order that Saleman might marry 
SHAH.RAH anp cnmegs— Accosr>— Musammat Hawa and Shahra might marry 

í APPELLANTS Musammat Hotani, As regards Sohrab and 

versus - Ramzan, it is said that some time previous 

oe EMPEROR —RESPONDENT. to the murder, Suleman and Shahra had 


` Griminal Procedure Code (Act V of 1898), a 44— rescued Sohraband Ramzan from a recruit- 
Person aware of intention to commit crime failingto ing party who were carrying them off and 
give information—Accomplice—Evidence of accom. -that it was in gratitude for this that 


plices, whether corroborative of each other. Iah; A 
A person who is aware of the intention of certain Sohrab and Ramzan lent their aid to Sule- 


people to commit-œ murder and does not disolose - Man and his party, 
it to anybody is ‘a consenting party to the ‘crime It is clear from her evidence that 
and an accomplice and his evidence cannot be Musammat Hawa knew all about the pro- 


accepted without corroboration. [p. 607, col. 2.] 
The evidence of accomplices cannot, be accept. ` posal to murder .ber husband and that 


ed as corroborative of each other. [p. 607, col. 2.] she was a consenting party to the com- 

Appeal from ‘the order of the Additional , mission of the crime. In the circumstances 
Sessions Judge, Multan, at Muzaffargarh, we think that Mr, Abdul Rashid, appel- 
dated the 7th October 1918, convicting the lant’s Counsel, is fully justified in describ- 


appellants. ing ber as an “accomplice,” regard being 
Messrs. Abdul Rashid and Muhammad Rafi, had to the provisions of section 44, Crimi- 
for the Appellants. - . \nal Procedure Code, and the definition of 
Mr. Herbert, Assistant Legal Remem- abetment in'section 107, Indian Penal Code. 
brancer, for the Respondent. . Gehna ' (P. W., No. 1) is admittedly an 


JUDGMENT.— Sohrab, Bilosh, aged 25, accomplice and in addition to his somplicity 
Ramzan, Biloch, aged 32, and Shahra, in ‘this cold-blooded murder, he. had for 
Jaura Jat, aged 32, have been. convicted some time past been a student in the art 
by the Additional Sessions Judge, Multan,’ of thieving under the guidance of Sale- 
of having participated in the. murder of man. Both Gehna and Musammat Hawa 
one Sohara on the night of the 22nd are thus persons utterly devoid of any 
July 1918 and have all three been sentenced sense of morality and it would be impos- 

- to death. It is alleged that two other sible to accept ‘their evidence either ag 


c. = 3 


“t 
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-gorroborative of each other or as sufficient In our opinion there is mno sufficient 


‘apart from independent corroboration to 
` justify the conviction of any of the accused. 
The case against the three appellants has 
been summarised by the learned Additional 
Sessions Judge and it -will-appear from 
hia judgment that as against Sohrab there 
is, apart from the evidence of Gehna and 
‘Musammat Hawa, a statement by Musammat 
- Hotani to the effect that on the morning 
after the murder Shabra came to her 
“mother’s house and stated that Sobara had 
been murdered: by bimself, Sohrab, Ramzan, 
Suleman and-Gehna. It is also said that 
Sohrab confessed his crime to the Lambar- 
dar Allah Dad, who gave evidence before 
“the Committing Magistrate but was too ill 
to appear in the Sessions Court, and that 
“if was Sohrab who pointed out to the 
’Polisa the pleca where the body of the 
deceased bad- been thrown into the canal 
and that near to that spot a shoe and a 
` -chadar belonging to the deseased were 
“found. In our opinion the statement by 
Shahra to Musammat Hotani is worthless 
as a pièce of, evidence against Sohrab and 
we find that- the learned Judge ‘himself 
does not ‘attach much importance to it. 
~. Ay regarde the alleged confession to 
Allah Dad,- we find from a reference to 
the ‘simnis that when Sohrab and Ramzan 
were produced before the Police by Allah 
Dad, the latter informed the Police that 
neither of the two .would make any 
. statement. In face of this it is impossible 
to accept Allah Dad’s subsequent evidence 
that though Ramzan denied any knowledge 
of the affair, Sohrab confessed his guilt to 
him. Nor oan we accept the evidence that 
"it was Sohrab who pointed out the place 
near to which the deceased’s shoe and 
“ chadar were found. Kabul (P. W. No, 12), 
who went into~the water and found the 
‘shoe, distinctly says that it .was Gehna 
who gave information with regard to the spot. 
The Committing Magistrate has recorded 
a note to the effect that Sohrab was 
willing to confess if he were granted a 
free pardon, but it is impossible to say 
what Sohrab would have disclosed had a 
pardon been tendered to him and we can- 
mot assume that he was prepared to admit 
` participation in the murder. As a matter 
- of fact he made no confession and asserted 
“his innocence. z 
: < i 


. ceremony of Musammat Hotani 


` morning 


aside and they are acquitted. 


evidence to justify the conviction of Sohrab 
and the case against Ramzan is even more 
slender, as the only evidence against him 
is the statement of Gehna supported by 
the statements of Musammat Hawa. © ` 
As regards thesé two, Ramzan and Sule- 
man, we might also point out that they 
are in no way related to Suleman, Shahra 
and Gehna and that they had no direct 
motive for participating in this murder. 
As regards Sbahra, the case is different, 


So far as he is concerned the motive was 


strong and urgent, inasmuch as the betrothal 
was fast 
approaching and Sohara had shown his 
determination not to allow his daughter 
to marry Shahra. The evidence’ of the 
approver and of Musammat Hawa is 
corroborated by the evidence of Musammat 
Hotani, who had obviously no reason for 
deposing falsely against her lover, She 
deposes that on the mornisg after her 
father had disappedred, Shahra admitted 
that he and others\had murdered him. It 
is argued that Musammat Hotani was also 
fully cognizant cf the plan to murder her 
father and that her. evidence is no 
better than that of her mother. Ib is 
true that Gehna has “stated that Musam- 
mat Hotani knew about the plan-and was 
at one with ber mother upon the subject, 


but he admittedly received this informa- 
tion from Suleman and had no personal 
-knowledge on the subject. Apart ‘from 


Gehna’s hearsay evidence on this point, 
there is nothing in the evidence on the 
record to support the -allegation that the 
daughter had any knowledge that her 
father was to be murdered and a reference 
to the Police papers .makes it -perfectly . 
clear that until Shabra arrived on the 
after the wurder, Musammat 
Hotani was ignorant of the facts and 
anxiously enquiring from her- mother as 
to the whereabouts of her father and when 
he was to return. z 

We hold, therefore, that the case against 
Shahra has been established and we reject 
his appeal and confirm the sentence of 
death in his case. Sohrab.and Ramzan’s 
appeals are accepted, their convictions set 


+ 


Order accordingly. 
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KUMUD BANDHU SAHA U, ROMESH CHANDRA SAHA, a Pa 


CALCUTTA HIGH COURT, 
APPBAL FROM ORIGINAL Decres No. 288 
or 1916, - 

January 6, 1919 

Present : :—Mr. Justice Teunon and ~ 
Mr. Justise Greaves. 

KUMUD BANDHU SAHA— DEFENDANT 
4 No, 1—-APPELLANT 


VErTSUS 
ROMESH CHANDRA SAHA— PLAINTIFF — 


. RESPONDENT. 

Hindu Law—Adoption, object of —Authority given 
to widow to adopt either in lifetime or on death of 
natural son, validity of —Power to adopt, whether 
can be exercised by testator’s~ widow after death of 
natural son leaving widow but no issue. 

Where a Hindu dies leaving a son and a 
widow and gives authority to the widow to adopt a 
son inthe event of the death of the natural son, 
the authority so given will not be invalid merely 
because the widow is also given power to adopt 
even during the lifetime of the natural son. [p. 614, 
col 2; p.'616, col. 1.] 

The object of adoption among, Hindus is not 
merely the due perpetuation of lineage but also 
to secure for the adoptive father and his ancestors 
the spiritual blessings which only an heir male can 
confer. [p 614, col. 2] 

A Hindu died leaving a son, K, and a widow, 
M., and by his Will gave the widow power to adopt 
either during the lifetime or on the death of K. 
After the death of K., who died without issue and 
leaving only a widow R, M. adopted the plaintiff, 
R.- also adopted the defendant a month before her 
death, although she had no authority from K. to 
adopt. After the death of R. the plaintiff brought 
this suit against the defendant for recovery of posses- 
sion of property left by K: 

Held, (1) that the adoption of the plaintiff by 
M. was valid inasmuch as the . said adoption, 
which was made after the death of K without 
issue, did not have the effect of divesting K’s 
widow of the estate then vested in her; [p. 614, col, 
2; p. 617, col. 1.] 

(2) that Ms power to Adopt could be exercised 
and was not extinguished by the death of K, leaving 
R. as his widow. ‘Lp. 616, col. 2) 


Appeal against the decreg of the Offisiating 
Subordinate Jadge, First Court, Tipperab, 
dated the 10.h April 1916, 


FACTS appear from the judgment. 

Babu Bepin Behari Ghose (with him Babua 
Gopal Ohandra Das and Hemendra Kumar Das), 
for the Appellant.—This- appeal is on be- 
half of the defendant No. i and it arises 
oat of a suit for declaration of title and 
recovery of possession, etc. The facts 
shortly are these:—Onoe Raj Chandra Saha 
died on the 2nd.April 1902, leaving his 
widow Mahamaya Dassi and a son Kailash. 
By his Will, dated the 9th Paus 1307 B.S, 
Rajehandra Saha bequeathed his properties 


ag - 


(moveable and immoveable) in twelve annas 
to Kailash in absolute and four annas to 
Mahamaya in life-estate to vest absolutely 
on the son whom she was empowered to 
adopt by the Will after her death. Kailash 
died on the 5th Paus 1310 B. S., leaviug 
his widow Radharani. On the 9th Falgun 
1310 8. 5. the plaintiff Ramesh was adopted 
by Mahamaya. On -!2th Desember 1916 
Radharani, who obtained Letters of Adminis- 
tration of Kailash’s estate, brought a suit 
against Mahamaya for moveables and cash. 
The suit -was, however, compromised be- 
tween Radharani and Mahamaya by which 
it was agreed that the former would settle 
the differences provided the ‘latter did not 
object to the adoption to be made by 
Radharani. Mahamaya died on 2lst Bysack 
1316 B. S. On 7th Agrahayan 1318 B. S. the 
deferdant Kumud Bindhn was adopted by 
Radharan'. She died in Aswin 1319 B. S, 
The present suit was instituted on 17th 
May 1913 by the plaintiff Romesh to have 
his title to the estate of Rejohandra 
declared and the-adoption of the defendant 
deslared invalid. ? 


The points for decision are :—(1) Whether 
Rajchandra having left a son could give 
a valid authority to bis widow to adopt, 
particularly after Kailash’s death leaving a 
widow. (2) Whether the alleged leprosy 
of Kailash was of such a nature as would 
operate as an exclusion from inheritance. 
(3) The effect of the family settlement of 
disputed rights as arrived at by the com- 
promise between Radharani Dassi and Maha- 
maya Dassi. 

As regards the leprosy of Kailash, the 
performance of sradh slearly shows that 
Kailash was not afiiieted with Galita Kustha 
Refers to Mayne on Hindu Law and 
Usage, 85h Edition, sections 495 and 108, 
The view taken by the learned Judges in the 
cases of Bhagaban Ramanuj Das v. Ram Pra» 
parna Ramany Das (1), and Bhoobunessuree 
Debia v. Bouree Doss Turiopunchanun (2) 
also supports this contention. Kauash did 
parfurm the sradh and no bribe was offered 
to the priests by him, as has baen sought 
to ba proved by the plaintif. Is it oa- 
ceivable that he would have performad ths 
sradh ceremony spending Ri. 20,000 whaa 

(1) 22 0.343 at p 853; 221. A. 94; 6 Sar. P. C. J, 


536; IL Ind, Dec (x. s) 553 (P. GJ 
(2) JLLYW.; jR. 535 at p. 636, 
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be knew that it would confer no spiritual 
benefit on ths deceased father’s soul? 

Then the question arises as to what sort 
of leprosy operates as a bar to inherit- 
ance. It must be very serious or ulcerous 
tə operate as exclusion and not every type of 
leprosy. Refers to Kayarohana Pathan v, 
Subbaraya Thevan (3), The plaintiff has not 
established his case on this point. The 
evidence of Dr. Sen on which the learned 
Judge has relied does not also prove that 


Kailash’s leprosy was of such a nature as 


to amount to exclusion. 


The next question is whether Mahamaya 
could validly exersise her power to adopt 
when there was'the son’s “widow living. 
The limit of the power to adopt was 
exhausted when the son died attainirg full 
legal capacity. The very fact of Kailash’s 
succeeding ard leaving a widow is suffici- 
ent to wipe away Mahamaya’s ‘authority. 
Refers to the case of Madana Mohana Amarga 
Bheema Deo y. Purushothama Anangı Bheema 
Deo (4). That case is the latest Privy Counsil 
ruling on the point, The same point was 
disoussed in the cares of Musammat Bhoobun 
Moyee Debia v..Ram Kishore Achary Ohcwdhry 
(5), Padmakumari Debi v. Court of Wards 
(6), Thayammal vy. Venkatarama (7) and 
Amulya Oharan Seal vy. Kali Das Sen 
(s). In this connection reference may also 
be made to Manikyamala Bose v. Nanda 
Kumar Bose (9). Even if Radharani bad 
died and Mahamaya had succeeded, she could 
not exercise her power of adoption which 
was at an.end. In the present case pro- 
perty had vested in Kailash under the 
Will. By any adoption to the father of 
Kailash the adopted son could not inherit 
the property. Refers to Ramirishna v. 


(8) 19 Ind. Cas. 690; 38 M. 250 at p. 255; 18 
M. L. T, 460; (1913) M. W. N. 642; 26 M. L.J. 
251 

(4) 46 Ind. Cas. 481; 41 M. 855; 35 M, L. J. 138; 
BP, L. W. 179; 8 L. W. 167; 16 A. L, J. 725; (1918) 
M. W N, 621; 24 M. L. T. 281; 28 ©. L. J. 403; 20 
Bom. L. R. 1041; 45 I. A. 166; 23 0O. W.N. 177 
(P. 0.) 

(5) 10 M. I. A. 279; 3 W. R. P, C. 15; 1 Suth. P. 
0, J. 574; 2 Sar. P. C. J. 111; 19 E R, 978. 

(B) 80. 302; 8 I. A. 229; 4 Sar. P. O, J, 285; 6 Ind. 
Jur, 148; 4 Ind. Dec. iN. s ) 198. 

(7) 10 M. 205;14 I. A. 67; 11 Ind. Jur. 271; 5 
Sar. P. C. J. 10: 8 Jnd Dec. (N. 8.) €95. 

(8) 32 C. 861 ab p 868; 1 0. L. J. 270. 

(9) 33 C, 1306; 40. L, J. 857; 110. W. N. 12. 


N 


Shamrao (10). We do not dispute the 
-4 annas of the property given to the adopt- 
ed son by the Will of -Rajchandra Shaha 

I next came to the third point, viz., the 
effect of the Solenamah as a family settle- 
ment of disputed rights. It is really a 
family arrangement by whish both the 
widows settled the dispute and Radharani 
agreed not to dispute the adoption of the 
plaintiff, and Mahamaya also agreed not 
to dispute the authority of Radbarani to 
adopt. There is no dispute as to the fac- 
tum. It is binding on both the plaintiff 
and the defendant, because it is really a 
bona fide settlement of the dispute regarding 
each other’s adoption. Itis nota fraudulent 
bandobast (arrangement). A woman- with 
qualified rights may enter into a bona fide 
family settlement. Refers to Shyam Lal 
Ghosh v, Rameswari Basu (11), whioh is the 
latest case on -the point. In the case of 
Surendro Keshub Roy v. Doorgasoondery Dossee 
(12), the widows entered into a family 
arrangement regarding the sons adopted 
by each of the co-widcws. There though 
the infants were not parties still they could 
each enforce the arrangement against the 
other. 

As regards the fact of defendant’s adop.. 


tion the finding is in our favour bat the © 


Court below has held that our authority has 
not been proved. f 

Baba Dwarkanath Ohukrabarty (with him 
Babus Upendro Kumar Roy and Manmohan 
Baner;ee), for the Respondent.—The defend- 
ant has not put in the evidence as to the 
permission given to Radharani by Kailash, 
If there was no permission, plaintiff is 
the only legal heir. It is not under the 
Will but as the legal heir by virtue of 
adoption that I claim. The only question 
is whether my adoption is valid. Ifa man 
having a married son is incapable of leav. 
ing power of adoption is the question to be 
considered. Hindu Law is in my favour 
on the point. Kailash was incapable of 
inberiting, See the Will, which states that 
Kailash being afflicted with several diseases 
I leave power to adopt to my widow. Raj- 
chandra leaves a four anna share of his 
estate to his widow and the son to be 


(10) 26 B. 526; 4 Bom L, R. 315. 

(11) 34 Ind. Cas, 274; 23 0. L. T. 82 at p. 89. 

(12) 19 G. 513; 19 I. A. 108; 6 Sar. P, C, J, 150; 9 
Ind. Dee, (x. 8.) 786 (P. C.). 
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adopted by her, The question of the quan- 
tum is of no importanss. 

The question then is this: Can a Hindu, 
who has a childess son, authorise his widow 
to adopt lewving a life-estate to her? 
Musammat Bhoobun Moyee Debia v. Ram 
Kishore Achary Ohowdhry (5) has got no- 
thing to do with the present case, Here 
the testator devised his: entire estate. In 
Hindn Law the existence of the widow is no 
bar to adoption. As long as some estate 
vests in the adopted son by the Will, the 
cases cited by my learned friend in support 
of the appellant’s case are distinguishable. 
Did Rajchandra leave any estate id su- 
spense for the adoption? Refers to Mayne 
on Hindu Law and Usage, section 108, page 
133; Mr. Golap Chandra Sirkar on Adoption, 
page 188. Kailash did not inherit anything 
from Rajcohandra. The doctrine that the 
estate of Rajchandra passed to Kailash in the 
course of inheritance does not arise in the 
present case. The case of Musammat Bhoobun 
Moyee Debia v, Ram Kishore Acharj Chowdhry 
(5) would apply only if the whole 
estate passed to Kailash, If Rajohandra had 
given the whole estate to Mahamaya and 
nothing to Kailash there would have bean 
no difference, There is no case which says 
that a Hindu cannot provide for susseasive 
adoptions in the absence of sons, eto. 
Refers to Padmakumart Debi v, Court of 
Wards (6). Vesting of the whole estate 
is the limit on the -exercise of the power. 
In this case as there is no such vesting 
there is no limit fo it, unless it is shown 
that the existence of a daughter-in-law 
who has not succeeded isa bar, .. Refers to 
Manikyamala Bose v. Nanda Kumar Bose 
(9), Ramkrishna v. Shamrao (10) and Amulya 
Oharun Seal v. Kali Das Sen (8). 

As regards Kailash’s leprosy Dr, Son’s 
evidence supports the plaintiff’s allegation 
that Kailash’s leprosy was of an incurable 
and ulcerous type. The evidence has not been 
disbelieved on this point. All the defence 
witnesses also admit that Kailash had 
occasional swellings. The casas relied on 
by the other. side are distinguishable. In 
the case reported as Bhagaban Ramanuj Das 
v. Ram Praparnu Ramany Das (1) there was 
no medical evidense. In Kayarohana Pathan v. 
Subbaraya Thevan (3) the dostors themselves 
daslared the leprosy to ba ofa mild typə, 
Jn the present case Kailash died of leprosy, 


Then as to Solenamah, Miuhamaya was 
satisfied that the compromise woald not ba 
binling upom Romesh. It is on this under- 
standing, as appsars from ths evidense, 
that Mihamaya agreed to sign the Solenamah, 
At the time of the Solenamah Romesh was a 
minor, and the first thing that he came 
tə learn ón attaining majority was the 
pendency of the appeal with which he did 
not .proseed. Romesh did not ratify the 
term3 of the Solenamah. The various ex- 
hibits filed by the defendant show the ex- 
treme anxiety of Radharani to give out 
the facium of the permission alleged to 
have been given to her by her husband. 
The learned Sub-Judge also finds that the 
main objest of the Solenamah was to pure 
ohasa Mahamaya’s admission of the factum 
of the permission. The dispute which was 
sasttled by the compromise did not relate 
to the four anna shara of tha property 
bequeathed to Mahamaya., It was exesuted 
directly against the express terms of the 
Will of Rajohandra, ‘Assuming for a 
moment that Romesh had dealt with the 
movaables ləft by Mahamiya, itis not nn- 
natural that be should do, so on his in- 
heriting them from his mother. The Sole. 
namah is entirely prejadicial to the entire 
estate. See Kamal Kumari Devi v. Narendra 
Nath Mukherjee (13). The case of Surendro 
Keshub Roy v. Doorgasoondery Dossee (12) ia 
clearly distinguishable, Refers to Kannepallt 
Suryanarayana v, Pucha Venkataramana (14), 

Baba Bepin Behari Ghose replied. 


JUDGMENT. 

Tsvxon, J.—This appeal arises oub of a 
suit for establishment of title, recovery of 
possession, mesne profits and accounts, 

One Rajchandra Shaha of Brahmanbariah 
died on the 19th Chait 1308—=2nd April 1902, 
leaving him surviving his son Kailash Chandra 
Shaha and a widow Mahamaya. Kailash 
married one Radharani and died on 15th 
Poush ;1310—December 1905. Radharani 
died on-the 12th Assu 1319, that is the 28th 
of September 1912. 


By his Will dated 9th Poush.1397—24th 
Doasember 1906, Rajshandra dedisated hig 
4anna share ia a certain Brahmattar 


(13) 1 Ind. Cas. 573; 90. L. J, 19 at p. 30. 
(14) 40.07 ih -0 0. W. NDI 16 M. G.J. 


“276; 1M.L T. 269; 8 Bom. L. &.703;3 A. L. J. 703, 


29 M, 882; 33 I. A. 148 (P. O.) 
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Mouza to the service of certain deities, and 
directed ihat Mahamayea should be Shebait 
and that on her death the son Kailash 
should succeed her in that office. 
other immoveable properties he divided be- 
tween Kailash and Mabamaya bequeathing 
12 annas to Kailash, and 4anras to Maha- 
mays for her life. He next authorised 
Mahamaya to adopt three sons in sugcession, 
whether in the lifetime of Kailash or after 
his death, and provided that on Mahamaya’s 
death, the adopted son if any and failing 
any adopted son, Kailash should succeed to 
her 4-anna share, His moveables,. it may 
be mentioned, he bequeathed to his son 
Kailash. 

_, After the death of Kailash, acting in 
pursuance of the authority thus given to 
her, Mahamaya adopted one Romesh Chandra 
Shaba who is the plaintiff in the suit and 
the respondent in this appeal. In the month 
of. Bhadra 1319, about a month before her 
death, Radbarani adopted a boy Kumud 
Bandhu Shaha, who was the defendant 

` No, Lin the suit and is now the appellant 
before us, Defendants Nos. 2, 3 and 4 are 
brothers of Radharani. 

In the soit plaintiff claims the estate of 
Kailash. It was part of the case for the 
plaintiff tbat at the time of his father Raj- 
chandra’s death, Kailash was suffering from 
leprosy of a virulent or sanious and in- 
curable type and so was disqualified from 
inberiting or by the necegsary sacrifices 
from conferring upon his ancestors the 
spiritual benefit required or expected cf 
the son of a Hindu father. It was further 
his oase that Kailash had died without son- 
ferring upon his wife Radharani any power 
to adopt. 

¿ In the trial Court the learnéd Subordi- 
nate Judge has found that Radharani had 
received no authority from her husband to 
make an adoption and that her formal 
adoption of the defendant-appellant Kumud 
Bandhu was invalid. At the hearing of 
this appeal the learned Pleader appearing 
for the appellant did not find himself ina 
position to place before us, the evidence 
bearing on thia question and we may say, 
therefore, that the Subordinate Judge’s find- 
ing as to the arpellant’s adoption goes un- 
challenged. 

But the plaintiff-respondent can succeed 
only on proof of his own title, 


His’ 


and the 


contentions of the. appellant have thus been 
two, namely, first, that on the evidence-it 
should be held that at the time of his father’s 
death Kailash in fact: was not disqualified 
from succeeding or from the performance of 
religions rites and secondly, that the author~ 
ity to make an adoption given by Raj- 
chandra to Mahamaya was invalid or, in 
the presence of Kailash’s widow, could 
not be exercised after the death of | 
Kailash. 

Ata later stage of the hearing the 
learned Pleader for the appellant further 
sontended that the plaintiff was precluded 
from questioning the validity of appellant’s 
adoption by reason of a compromise or 
settlement entered into by the two widows on 
the 26th Assar 1315 (July 1908). ° 

We have been taken over the whole of 
the evidence -bearing on the first eon- ` 
tention and we are of opinion that it is 
not suffisient_to show that at the time of 
his father’s death Kailash was suffering 
from leprosy of the sanious, virulent and 
incurable type.. The Subordinate Judge 
relies on the evidence of four witnesses, all 
Pleaders of Brahmanburiah, namely, plaint- 
ifs witnesses No. 7 Raj Kumar Ghose, 
No. 8 Jagat Chandra Nandi, No. 12 Dina- 
bandhu Dutta and No, 21 Hira ual Roy. 
Now the last of these,’ Hira Lal Roy, says 


-that he saw sores on Kailash’s fingers and 


on the tip of his nose but did so only 
once and that in the year 1903, that is, 
some time after the death of Rajchandra. 
Dinabandhu Dutt says that Kailash was 
afflicted with leprosy and that for the 
9 or 10 years preceding his death he had 
seen sores on his fingers. He says nothing 
of the nose and does not describe the 
sores. Jagat Chandra Nandi says that for 
the five or six years preceding the death of 
Kailash he had seen “scabs and swellings” 
on Kailash's face and that “he took. these 
to be symptoms of leprosy,” Similarly Raj 
Kumar Ghose says that (apparently from 
the year 1891) te ‘had seen something 
like ringworm on the face of Kailash 
and paris of the face swollen. He, there- 
fore, thought, but not being a medical man 
could not positively say, that ‘Kailash was 
suffering from leprosy. 

On the 25th November 1902 Letters of 
Administration to the estate of Rajchandra 
with copy of the Will annexed were 


& 


“the following observations: 


“does not -appear to carry the 
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granted to Kailash.’ After the death of 
Kailash, on the 6th of May 1904, Radha. 


„rani applied for Letters of Administration 


to the estate of her Husband, and she 
also applied for Letters of “Administration 
de bonis non to the estate of Rajchandra, 
while on the 22nd of June Mahamaya 
applied for the revocation of the letters 
granted to the deceased Kailash. Tha 
proceedings arising out of the two last 
mentioned applications were contentious, and 
in the course of his judgment (Exhibit 52) 
the District Judge, referring apparently to 
the time when Rajohaùdra’s Will was 
exevated, says: “Kailash was attacked with 
leprosy.” Similarly in the appeal 
his order in their judgment (Exhibit 42) 
a Divisional Bench of this Court made 
“Raj Chandra 
had a son who was afflicted with incurable 
leprosy”, Again “the testator made such 
provisions, ... notwithstanding that his son 
was afflicted with incurable leprosy...... It is 
surious that notwithstanding that Kailash 
was afilicted with leprosy he was (allowed 
to perform the monthly sradh ceremony 
as ‘if not so (afflicted’),” 

In the present oase the learned Subor- 
dinate Judge has admitted these two judg- 
ments in evidence and hag relied on the 
observations just set out. He has-similar- 
ly admitted, and relied upon the evidence 
given in the said proceedings by a Govern- 
ment Hospital Assistant one Trailakhya 
Nath Sen, who is now dead. Now though 
the factum of Kailash’s leprosy may have 
had some bearing-on the question whether 
fhe Will made- by Rajchandra was a 
natural and probable Will, yet the question 
whether Kailash suffered from leprosy and 
whether such leprosy was of the disqualify- 
ing type was not a question -substan- 
tially at issue in the former proceedings, 
and -in our opinion neither the judgment 
nor the deposition of Trailakhya Nath 
Sen should haye been admitted. Even if 
admissible it has not been and cannot be 
contended that thé question is res judicata, 
and -the evidence of Trailakhya Nath Sen. 
case much 
beyond the point where if is left by the 
four witnesses first referred to, No doubt in 
examination-in-chief he says: “I treated 
him (i. e, Kailash), His general disease 
was leprosy. Thére were swojlen marks 


from 


on his face, his fingers and nails were 
all worn off. There were marks, leprosy 
marks, on his face. In this oondition I 
have found him since I came hera (4th 
August 1897) till his death. This leprosy 
cannot be cured, z.¢., is incurable”. 

Bat in cross-examination he tones this 
down. He says: “There was an ulcer 
under his foot. After long treatment it 
got cured but shortly after the uloer 
extended again. When I first saw Kailash 
the nails on his hands were uneven, 
Kailash performed the (2.e,, Rajchandra’s) 
sradh, whether or not he had his nails at 


‘ the time of the sradh I sannot say. From 


what I found at the beginning, his nails 
would appear to have been uneven.” 


Other witnesses on both sides speak of 
Kailash’s leprosy or other disease, but these 
witnesses have not been believed by the 
Subordinate Judge. We have, however, been 
taken over the whole. of the evidence given 
by these witnesses and as we agree with 
tke Subordinate Judge in his estimate of 
its value we need not here discuss it 
further. : 


In support of his conclusions based cn 
the oral evidence, the Subordinate Judge 
refers to the authority given to Mahamaya 
to adopt even in the lifetima of Kailash, 
and to the fact that having regularly 
attended Municipal meetings from February 
1891 he ceased to be a Commissioner in 
May 1900. Against the provision in the 
Will for adoption in the lifetime of 
Kailash may be set his appointment as 
Shebait in succession to Mahamaya, and 
the provision may have been made in 
ignorance of the law. In any case we 
further think that the circumstances in 
which the Subordinate Judge finds eorrobo.- 
ration of his conclusions are outweighed 
by the fact that Kailash did in faot 
publicly perform his father’s sradh withent 
objestion taken and that to explain this 
the plaintiff's witnesses are driven to 
saying that Mahamaya also performed the 
sradh, - 

In our opinion it has not been shown 
that at the time of Rajchandra’s death, 
Kailash was suffering from leprosy in a 
virulent cand incurable or sanious form, 

We now some to Mahamaya’s authority to 


adopt. 
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Here in the first place it is faintly ing an opinion on the question that has 


suggested that inasmuch as she was given 
power to adopt even in the lifetime of 
her son, the whole power to ādopt was 
“vitiated. We are unable to assede to that 
contention. Authority to adopt in the event 
of the death of Kailash is expressly given, 
and remains unaffected by the power 
rightly or wrongly given to adopt in his life- 
time. ` 

A more difficult question is the question 
whether, when Kailash died leaving a 
widow Radharani, the power given by 
Rejohandra the previous holder could still 
be exercised. 


Now the facts as we have found them 
are these:—Kailash was a qualified son: 
When he died he was some 50° years of 
age: He had thus attained full legal 
capacity: He -has left no issue, and though 
he has left a widow he has given her no 
authority to adopt. ` 

Thus the spiritual benefits desired by 
Rajchandra. can no longer be obtained 
through Kailash or bis line, 


In support of the appellant’s contention 
that on the death of Kailash leaving a 
widow him surviving, the power given by 
the father of Kailash to his, the father’s 
widow came to an end, we have been re- 
ferred to the . well-known case of Musammat 
Bhoobun, Moyee Debia v. Ram Kishore Acharj 
Ohowdhry (5) and to the subsequent cases 
of Puddo Kumaree Debee v. Juggut Kishore 
. Acharjee (15), Lhayammal v. Venkatarama 
(7), Tarachurn Chatterji v. Surashchunder 
Mukerji (16) and Padmakumari Debi v. 
Court of Wards (6), the cases reported as 
Amulya Oharan Seal v. Kali Das Sen (8) 
and Manikyamala Bose v. Nanda Kumar 
Bose (9) and the latest sase in the Privy 
Council Madana Mohana Ananga Bheema Deo 
v. Purushothama Anarga Bheema Deo (4). But 
in all these cases the principle laid down 
appears to be that an adoption which weuld 
have the effect of divesting an estate 
already vested in a person other than the 
adopting mother was not permissible, and 
their Lordships of the Judicial Committee 
expressly refrain from deciding or express- 


(15) 6 C. 615; 2 Shome L. R, 229; 2 Ind, Dec. 
(x. s.) 999. 

(16) 17 O. 122; 16 I. A. 166; 13 Ind. Jur, 289; 
5 Ear. P. ©, J. 379; 8 Ind. Dec, (N. s.) 619 (P, C.), 


here arisen. . 

The object of adoption among- Hindus 
is not merely the due perpetuation of 
lineage but is`also to secure for the adop- 
tive father and his ancestors the spiritual 
blessings which only an heir male aan 
confer. Here on the facets found Raj- 
chandra’s line cannot be continued and 
spiritual blessings cannot be obtained through 
Kailash. Moreover the spiritual purposes 
of a son are not exhausted in the person 
of a son who though he attains maturity 
yet dies without issue. In Hindu Law 
the only express prohibition of adoption is 
in the case of a man who has either son, 
grandson or great-grandson living. The 
present oase is not within the prohibition 
of the texts and inasmuch as the adop- ` 
tion by Mahamaya did not have the effect 
of divesting Kailash’s widow of the estate 
then vested in her, it does not appear to 
contravene the rule laid down in the oases 
we have sited. We have not been able 
to find any direst anthority on the point 
we have to decide, but after consideration 
we are of opinion that on the general 
principles of Hindu Law the adoption now 
in question shonld be held to be valid. 

We now come to the third contertion., 

Oa tbe 23th Assar 1315, to put an end 
to litigation and to settle the disputes that 
had arisen between them the two widows, 
Mahamaya and Radharani, entered into. 
the arrangement evidenced by Exhibit O. 
In this it is provided inter alta that Radha: 
rani should not be competent to take 
objestion to the adoption made by Mahamaya 
and that similarly Mahamaya should not 
be competent to raise any objection to the 
adoption to be made by Radharani “according 
to the permission of her husband Kailash,” 
In this clause each widow apparently 
speaks for herself alone, but in the opening 
recital it is provided that their heirs and 
representatives should aleo be bound by the 
settlement. 

The compromise was 
anit valued at about Rs. 46,000, brought 
by Radharani against Mahamaya ‘in the 
year 1906, was pending. Plaintiff who had 
been adopted on’ the 9th of Falgun 1310 
was a party tothe suit but was no party 
to the compromise and as against him tha 
snit wasin faot dismissed, It is, however, 


` 


effected while a 
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urged that it is binding upon him as the 
settlement of a family dispute made in 
good faith and also because he-has asoept- 
ed benefits under it. a 

The Subordinate Judge has given suff- 
sient reasons, which we need, not here 
repeat, for holding that the “settlement 
which defeats the provisions of Raj- 
chandra’s Will was entered into by 
Mahamaya not for the benefit of the estate 
bat for har own parsonal advantage. 

It has no doubt been shown that while 
plaintiff was still a minor and represented 
by one or others of his two brothers by 
blood he obtained decrees for someof the 
debts sovered by the compromise. In two 
instances (vids W. No. 12 and W. No. 19) in 
suits brought while plaintiff was still a minor 
desrees were obtained some four months 
after he had attained his age of 18. His 
evidence shows that he was then ignorant 
of the true state of things and some 
months later we find him (vide Exhibit 28) 
withdrawing from or not proseeding with 
an appeal against a deoree dismissing a 
claim brought during his minority and 
based on the deed of compromise. He 
repudiated the settlement within a reason- 
able time after his attainment of majority 
and in fast he brought the present suit 
within the year. We hold that the plaint- 
iff is not boand by. the arrangement entered 
into by the widows on the 23th Assar 1315. 

In the result this appeal is dismissed 
with costs. ¢ 

Greaves, J.—Three points were urged on 
this appeal. 
having succeeded under the Will to 12 
annas of his father’s estate and having 
left ‘an heir (his widow Radharani), 
Mahamaya sould not exercise the power 
to adopt givan her by the Will. Sesondly, 
it is said that the Subordinate Judge was 
wrong in holding, as he has, that Kailash 
was suffeting from leprosy of an_inour- 
able nature (Galita Kushta). Thirdly, it 
is said that the plaintiff is debarred from 
asserting his present claim by reason of 
a compromise by way of family arrange- 
ment arrived at on the 10th July 1908 
botwean Mahamiya and Radharani whereby 
the validity of both adoptions was racog- 
nised, which eompromise it is said has baan 
acted on and adopted by the plaintiff who 
has taken bonefits thereunder, 
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First, itis said that Kailash ~ 
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I will deal with the third point first. Tha 
Subordinate Judge has coms to the con- 
clusion, for the reasons stated in his judg- 
ment on the fifth issue, that the settlemant 
was nota bona fide family settlement but 
was for the present advantage of Mahamaya 
against whom a claim for moneys misappro- 
priated to the extent of Rs. 33,873 had 
been made and he also finds, for reasons 
which he has stated, that the plaintiff 
never ratified oradopted the compromise. 
He has dealt with the whole matter at 
considerable length and in great detail and 
it is sufficient tosay that I agree with 
his conclusions and I am also in substantial 
agreement with the reasoning by which 
he has arrived at his conclusions, and under 
these circumstances if is not necessary to 
deal with this part of the case in any 
detail. I feel somə doubt whether for the 
purposes of this appeal it is necessary for 
us to deside whether or not Kailash was 
suffering from Galita Kushta and in- 
capable of giving a power to his widow to 
adopt. The question of the. validity of 


‘Radharani’s adoption was decided adversely 


to the appallant’ by tha learned Sab- 
ordinate Judga upon the fasts ani the 
appallant has nət vantural before u3 to 
question the corractness of that decision 
and mast, therefore, bə taken to have 
abandoned it. Bat the nature of Kailash’s 
illness may hava some bairing upon the 
validity of the power of adoption given 
by Raj Chandra to Mahamaya in his Will 
and I think, therafore, thas I should exprays 
my opinion on the point, [have had an 
opportunity of sseing the judgment of my 
learned brother and it will ba suffisient for 
me to say thatLTagraa with the conclusion 
at which he has arrived, namely, that it is 
not satisfactorily established that Kailash 
was suffering from leprosy of the kind 
called Galita Kushta with the sonsequénces 


which would rasulé therefrom. It is of 
course curious that Raj Chandra should 
empower his wife to adopt in Kailash’s 


lifetime, bot as against this you hava his 
appointment as Shebait by the Will after 
the death of Mahamaya and the fast that 
he did parform his father’s sradk, which 
is quite inconsistent with his suffering from 
Galita Kashta. 

I now come to 
point, Now whether 


deal with the 
Kailash 


first 
wag 


\ 
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suffering from Galita Kushta or not, I 
think that the power which Raj Chandra 
gave to his widow by. his Will to 
adopt upon Kajilash’s_death was a valid 
power and I do not think that the faot 
that the testator coupled with it a power 
to adopt during Kailash’s lifetime (which 
was clearly bad if Kailash was not suffer. 
ing from Galita Kushta) vitiates this 
power. It is true that the testator doss 
not make the exercise of the power 
contingent upon Kailash’s death without 
male issue but I do not think that this 
vitiates the power if at the time if was 
exercised, this state of things in fact 
existed as it unquestionably did. The 
power then I think was in its inseption 
a valid power, and the only question 
which now arises for our desision is whe- 
ther under the circumstances of this case 
Mahamaya was entitled to exercise the 
power conferred upon her by her hugband’s 
Will, an 

On behalf of the appellant it is eon- 


tended that: she could not and it is said’ 


that Kailash havin¥ died leaving an heir, 
his widow, in whom hia estate vested 
the power could no longer be exercised 
and we wera referred as authorities for 
this proposition to Musammat Bhoobun 
Moyee Debia v. Ram Kishore | Acharj 
Chowthry (5), Ramkrishna v. Shamrao (10), 
Amulya Oharan Seal v. Kali Das Sen (£), 
Mantkyamala Bose v. Nanda Kumar Bose 
(9) and Madana, Mohana Ananga Bheema 
Deo vy. Purushothamu Ananga Bheema Deo (4). 

On behalf of the respondent it- is 
urged that these cases are not anthorities 
whioh oover the question in the present 
case, that. Kailash took by devise and 
not by descent and only 12 annas of Raj 
Chandra’s estate and that as upon thg 
deaths of Raj Chandra and Kailash 4 
annas of the estate remained in Mahamaya 
the power to adopt conferred upon her by 
Raj Chandra’s Will was uneffected and was, 
as the Subordinate Judge has held, validly 
exercised. It is said that this point 
was left open in Musammat Bhoobun Moyee 
Debia v. Ram Kishore Achar) Ohowdhry 
(5) and is not covered by authority. 

I think that the contention of the re- 
spondent that the point is not covered by 
authority is correct. Lord Kingsdown 
whe delivered the judgment of the Board 


in Musammat Bhoobun Moyee Debia v. Ram 
Kishore Achari Ohowdhry (5) states at 
page 311* “Whether under his testamentary 
power of, disposition -Gour Kishore 
sould have restricted the- interest of 
Bhawani Kishore in his estate to a life- 
interest, or could have ‘limited it over (if his 
son left no issue male, or ‘such issue 
male failed) to an adopted son of his 
own, it is not necessary_to consider; it 
is sufficient to say that he has neither 
done nor attempted to do this? and again 
at page 312* he says: “We have already 
said that we express no -opinion as to 
the power of Gour Kishore to have made 
the disposition now insisted on by th 
appellant by devise of his estate.” . 
The ‘proposition in the present oase 
ig not of course exactly on all fours 
with that propounded by Lord Kings- 
down. In the present case the question is 
whether a man can by a devise ofa por: 
tion of his estate to his wife for life 
with a remainder to her adopted son, 
in the event of her adopting, prevent the 
operation of the rule in Musammat Bhoobun 
Moyee Debia v. Ram Kishors Achurj.Ohowdhry 
(5), namely, that ifa Hindu dies leaving 
a widow and a sou and that son dies 
leaving no son but his widow as his 
heir (be having inherited his father’s 
estate), the power of the former’s widow 
is extinguished and can never afterwards 
be revived. Having regard to the way 
in which this case was argued on behalf 
of the appellant, I am, I think, as already 
stated, bound to assume that the Subordi- 
nate Judge has correctly decided that 
Kailash’s widow was not given any power 
to adopt by her husband.- On behalf of 
the respondent it was urged that the 
basis of the rule was that to hold other- 
wise involved a divesting of the estate of the 


son’s heir and that where, as here, the ` 


effect of adoption does not operate to 
divest an estate there is no extinguish- 
ment of the power..I think that the 
respondent’s contention as to the basis of 
the rale is correct, that is to say, that 
it depends upon the fact that to hold 
otherwise would -involve a divesting of 
estate vested in the heir. I think that 
where, a3 here, adoption involves no divest- 
ing of ‘the heir’s estate that the power 
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“has not been extinguished . and that it is 
‘capable of being exersised. The fact that 


Kailash survived his father and performed 
the sradh does not exhaust the spiritual 
benefit which Rej Chandra could derive 
from a son and I see, therefore, no reason 
why in the events whisk have happened; 
the power was not capable of being exer- 
cised by Raj Chandra’s widow 
Kailash’s death without male issue. It is 
true that the claim in the present case 


` is to the 12 annas which passed to Radha- 


rani, his widow, upon his death, but it 
is a claim put forward not fo divest 
Radharani but a claim to the estate after 
her death, that is to say, it involves no 
divesting but ‘only an ascertainment of 
Kailash’s rightful heir after the death of 
Radharani, In so deciding’ J éxpress no 
opinion as to the validity of the respond- 
ent’s adoption if Kailash had by Will or 
otherwise empowered his widow to adopt 
and I assume for the purpose of: this 
judgment that no such power was given her. 
In the result the appeal fails and must 
be dismissed with costs, . 
Appeal dismissed. 


w 





> E PATNA HIGH COURT. 


FULL BENCH. 
Civit Revision No. 71 oF 1918, 
z January 9, 1919. h 
Present:— Mr. Justice Atkinson, Mr. 
. Justica Coutts and Mr. Justice Manuk. 
BHUBANESWAR PRASAD SINGH 
AND OTHERS—JUDGMENT-DEBTORS— - 
. PETITIONERS | 
versus 
B. TILAKDHARI LAL anD orHERS— 
Decrge-HOLpER3s —Opeosita PARTY. 

Civil Procedure Code (Act F of 1908), O. IX, r. 9, 
0. XXI, r. 90—Evecution of decree—Application to set 
aside auction Sale— Dismissal for default—Restoration 
— Jurisdiction 

Order IX, rule 9 of the Civil Pro¢edure Code, has 
no application to a proceeding in execution in- 
stituted under Order XXI, rule 90 of. the Code. 
[p. 618, col. 2] 

Civil revision from an order of the Mansif, 
Banka (Bhagalpore\; dated the 28th 
January 1918. 


after Ţ 


N 


Messra. Lalit Mohan Ghose and Hari Das, 
for the Petitioners. 

‘Mr. Naresk Chandra Sinha, for the Opposite 
“Party. 


‘JUDGMENT. 

ATKINSON, J.—Tne facts in connection with 
the reference referred to us for decision are 
as follows:— 

The plaintiffs in Original Suit No. 694 of 
1914 obtained a rent-desree on the 25th 
of August 1915 against the petitioners’ 
father, as defendant, for thesum of Rs. 500 
for arrears of rent due in respect of a tenure 
containing 186 bighas of land. 

After judgment the original defendant, 
father of the present petitioners, died. 

The rent-desree, obtained by the decree- 
holders, was executed as against the minor 
petitioners by their mother as guardian, on a 
petition for leave to issue execution, dated the 
80th January 1917, 

Leave was granted. as claimed, and the 
execution proceeded as against the minors’ 
property. 

Notices of attachment, sale and pro- 
clamation were all daly served on the 
mother of the minor petitioners as their 
guardian. 

No appearance was entered i in the execu. 
tion ‘proceedings at any time by the guardian 
on behalf of the minors, 


“No objection was af any time taken 
by the mother of the minors that she 
was nominated guardian of her minor 
children, even though she was not in faot 
duly ‘appointed a guardian in accordance 
with the rules provided’ by the Civil Proce- 
dure Code. : 

The date of the sale of the pro- 

perty in respect of which execution was 
being levied was -fixed for the 8th „May 
1917. 
_ On the Sth May 1917 the aforesaid tenure, 
in the exeontion proceedings, was sold for 
Rs. 4,000, and purchased by ‘the decree. 
holders as austion- purchasers. 

In due course the sale so effected was con- 
firmed. 4 

Subsequent to the confirmation of 
sale as aforesaid, an application by 
guardian of the minors was filed on 
6th June 1917 under Order XXI, rule 
seeking to have the sale set aside on 
following grounds; 


the 
the 
the 
the 
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(1) That no notice of the execution proceed- 
ings or sale had been served. 

(2) That the property was sold for an 
inadequate price, and ` 

(3) that no guardian was properly appoint- 
ed by tke Court to duly represent the minors 
in such execution proceedings. 

After due notice to all parties the hearing 
of this application was fixed for the 19th 
January 1918. 

On the 19th of-January the petitioners by 


their guardian applied for an adjournment 


of the said application so instituted, as afore- 
said, on their behalf. s 

The application for adjournment was rightly 
and properly refused, in our opinion, by the 
learned Munsif. 

After the application for adjournment 
which was made by a subordinate or junior 
Pleader on behalf of the petitioners was 
dismissed, the said Pleader left the Court 
to require the attendance of the senior 
Pleader who .was retained in the case, and 
who happened to be in or about the Court 
compound, and also to endeavour to secure 
the attendance ofsome witnesses who were 
in attendance and within the presincts of the 
Court. 

By the time the senior Pleader appeared 
in Court, he ascertained that the applica- 
tion under Order KAT, rule £0, on behalf 
of the minors had been called on after the 
adjournment bad been refused and was dis- 
missed for default. 


Forthwith, on the very same day, viz., 
the 19th June, an application was filed on 
' behalf of the minors by their guardian, 
seeking to have restored for hearing and 
disposal the application under Order KAT, 
rule 90, which had been dismissed as afore- 
said, under the provisions of Order IX, rule 9 
of the Civil Prosedure Code. 


The hearing of this application was fixed 
for the 25th of January 1918. 

The learned Munsif held that Order IX, 
rule 9, had no application toa proceeding 
under Order XXI, rule 90, and accordingly 
he held that he had no power or jurisdic- 
tion to grant the application for restoration, 
re-hearing and disposal of the petition filed 
on the Sth June 19:7 under Order XXI, 
rule 90. 

An application in civil revision was 
` admitted for the purpose of challenging 


and testing the validity of the order- of 
the learned Munsif dated the 28th January 
1918, which came for hearing before our 
learned brothers Roe and Coutts, JJ. Our 
learned brothers considered it advisable to 
refer the point requiring decision to a 
Full Bench of this Court, owing to the 
conflist of authority prevailing in other High 
Courts of India, but notably in the High Court 
of Oalontta, touching the matter immediately 
arising for our determination, 


- Shortly stated, the legal point presented 
to us for final decision in this Court now 
is whether the provisions of Order IX, rule 
9, apply to a proceeding instituted under 
Order XXT, rule 90? ` 


We are unanimously of opinion that Order 
IX, rule 9, has no application to a pro- 
ceeding in execution instituted ander Order 
XXT, rule 90, and consequently that the order 
of the learned Munsif, dated the 28th 
January 1918, sought to be impugned is 
right and unassailable in point of law. 

In support of the arguments addressed 
fo us on behalf of the potitioners and 
the opposite party respectively numerous 
authorities have been cited on either side. 


In our unanimous opinion the trae legal 
principles, which are applicable and ought to 
be applied in determining the matter arising 
for desision, are deducibles through the current 
of authority commencing with the decision 
of the Privy Council reported as Thakur 
Prasad v, Fakir Ullah (1) and followed 
subsequently in the following cases of Asim 
Mandal y. Raj Mohan Das (2), Hari Oharan 
Ghosh v. Manmatha Nath Sen (3), A. Bala- 
subramania Ohetti v, Swarnammal (4), Gunraj 
Koer v. Laxhan Koer (5), Bharat Ohandra 
Nath v. Yasin Sarkar (6), Krupasindhu Roy 
v. Mahanta Balbhadra Das (7), Somasundaram 
Pillai v. Ohokkalinga Pillai (8) and Ritu 
Kuer v. Alakhdeo Narain Singha (9). 


(i) 17 A. 106 (P.C.);5 M. L. J. 3; 22 IA, 44 6 -- 
Sar. P. C. J. 626; 8 Ind. Dec. (Nn. s.) 393, 

(2) 11 Ind. Cas, 385;13 C. L. J. 532. 

(3) 19 Ind. Cas €83; 41 O. 1; 18 0. W. N. 343, 

(4) 21 Ind. Cas. 32; 38 M. 199; (1913) M. W. N 
14 M. L. T. 196; 25 M. L. J. 867, 

(5) 35 Ind. Cas. 337. 

(6) 41 Ind. Cas. 586; 21 C. W. N. 769. 

(7) 47 Ind. Cas. 47; 3 P. L. J. 367. 

(8) 35 Ind. Cas. £06; 40 M. 780; 5 L. W. 267. 

(9) 47 Ind. Cas, 154; (1918) Pat, 265; 5 P. L, W. 208 


N. 685; 


Vol. XLIX] 


INDIAN OASES, 


619 


BHUBANESWAR PRASAD SINGH V, TILAKDHARI LAL, 


It will be noted that two of the herein- 
before recited authorities are decisions 
of Division Benches of this Court and to- 
which, in one oase, one of us was a party, 
and in the third case reported ay Gunraj Koer 
v. Lakhan Koer (5) a careful and reasoned 
judgment was delivered by Mr. Justice Rve 
sitting alone, to a like effest. Conse- 
quently, therefore, since the inception of this 
High Court, the principles of law laid 


down by the Privy Council ruling reported ` 


as Thakur Prasad v, Fakir Ullah (1), 
followed and enunciated with clearness and 
precision in the judgment of Sir Lawrence 
Jenkins reported as Hari Charan Ghosh v. 
Manmatha Nath Sen (3), have been applied, 
and by” this line of authority we conceive 
we are bound as exponents of the law, 
aS applicable to the matter now referred to us 
for decision, = 

On the other hand soomparatively recent 
authorities are to be found in which a different 
view has been taken and different principles 
applied, to those enunciated by the antesedent 
authorities sited, 

The following are the cases referred to:— 
Krishna Chandra Pal vw. Protap Ohandta Pal 
(10), Sofdar Ali v. Kishun Lal (11), Oharu 
Ohandra Ghosh v, Ohandi Oharan Roy (12), 
Subbiah Naicker v, Ramanathan Ohettiar (13), 
Diljan Mihha Bibi v. Hemanta Kumar Roy 
(14), Bhuben Behari Nag Mazumdar v, 
-Dhirendra Nath Banerjee (15), Kali Kanta 
Chuckerbutty v. Shyam , Lal Das Basu (16), 
Bepin Behari Saha v. Abdul Barik (17) and 
Satya Narayan Lal v. Gobind Sahay (18). 

With the authority of these decisions 
we find ourselyes unable to agree. Inour 
opinion these authorities are not based on 
any sound legal principle, nor are they 
founded upon asure and reliable foundation, 
nor do they lay down any sure or definite 
rule of practice deducible _ from the true 
+ principles of law applicable to cases such 


(10) 3 O.L. J. 276. 

(11) 7 Ind. Cas. 241; 12 O. L. J. 6. . 

(12) 27 Ind. Cas. 492;39 C. W. N. 25. 

(18) 22 Ind. Cas. 899; 87 M. 462; 26 M. L. J. 189; 
(1914) M. W. N. 203; 1 L. W. 251. ` 

(14) 29 Ind. Cas. 395; 19 0. W. N. 758. 

(16) 33 Ind. Cas. 581; 2U O. W. N. 1203, = 

(16) 38 Ind. Cas. £93; 25 O. L. J. 163. 

(17) 86 Ind, Cas. 613; 210, W.N. 30; 24 GL. J. 
446; 44 O. 950. i 

(18) 43 Ind, Cas, 951; 3 P. L. J, 250; 4 P. Lu W, 102, 


7 


as the present. Hach of the last set of 
cases cited above depend for their desision 
upon the inherent facts of each case itself, 
and from them, as a whole, no desided and 
governing rule of practice is deducible. 

Accordingly, with great respect to the 
learned Judges whose aforesaid decisions 
are now under review, we desire to express 
our disapproval with the last series of 
eases cited, and to record onr opinion that 
they do not enunsiate a correct or acaurate 
interpretation of the law applicable to the 
facts of this case or to similar cases in pari 
materia therewith. f 

We have been asked and urged to exersise 
inherent powers vested in us under section 151 
of the Civil Procedure Code in granting relief 
in the present application. 

We are of opinion that there are no mate- 
rials before us on which we could properly 
exercise our inherent powers, even if we felt 
willing to do so, which we do not. 

The case has been argued exclusively on 
the basis that the order of the learned 
Maunsif, dated the 28th Jannary 1918, was 
made without jurisdistion, and this point 


~ only was referred to us for decision by 


our learned brothers Roe and Coutts, JJ., and 
consequently we do not feel at liberty, nor are 
wè entitled, to go ontside the terms of. the 
reference made to us and decide the ques- 
tion arising for determination upon the 
assumption that this Court ought to exercise 
its inherent powers even if willing todo 
so, and set aside the order impugned and 
restore the proceedings, more especially as 
an alternative remedy is open to the peti- 
tioners by way of miscellanecus appeal 
against the original order of dismissal of 


‘the petitioners’ application, and which the 


petitioners have already availed themselves of 
and which application is still pending and 
awaiting decision. 

Accordingly- we think the order of the 
learned Munsif wasright and correct in point 
of law and that this application in revision 
must be dismissed, but under the sireum- 
stances, without costs. 

Coorts, J.—I concur. 

Mancx, J.—I conour, 


Appleeation dismissed, 
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` ALLAHABAD HIGH COURT. 
First Civiu Appear No. 178 or “1916, 
December 19, 1918, 

Present:—Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

KUNWAR BAHADUR AND OTHERS— 

DEFENDANTS —APPELLANTS 
versus 
‘MADHO PRASAD AND OTHERS— 


PLAINTIFFS—~ RESPONDENTS. 

Hindu Law—<Ancestral and self-acquired property 
—Sons living separately from father, whether entitled 
to‘inherit. 

lhe mere fact thata Hindu son ceases tó live 
with his father, does not, in the absence of a 
partition, disentitle him from sharing in the joint 
aneestral or self-acquired property left by his father 
along with the other sons of the latter who lived 
jointly with him. 

‘ First appeal from a decree of the Addi- 
tional Subordinate Judge, Cawnpore. 

_ Messrs. Nehal Ohand and Baldeo Ram 
Dabe, for the Appellants. 

‘The Hon’ble Dr. Tey Bahadur Sapru, for 
the Respondents. 

JUDGMENT,.—Thia appeal arises ont of 
a suit for possession. Jt appears that 
a man of the name of Asharfi Lal married 
no less than four times. He Had issue by 
all four wives and sons by three. When 
Asharfi Lal died, the defendants are alleg- 
ad .to have gone into possession of one- 
third of the -property left by Asharfi. The 
plaintiffs thereupon instituted the present 
suit. Their claim is aertainly somewhat 
peculiar. Tt is alleged that the plaintiffs 
lived jointly with their father and that 
the defendants were separated from their 
father. But itis clear that even if this 
were so, the plaintiffs could not succeed in 


their present suit if-we assume that the’ 
property belonged to Asharfi. - The facts as 


found by the Court below seem to be as 
follows. Asharfi having married a number 
of times, the defendants (who were the 
sons of the first wife) left the house. 
They had got a small property from 
Musammat Bakhta Kunwar, who was the 
widow of their grandfather’s brother. But 
it must clearly be borne in mind that this 
property was property which they did not 
acquire from Asharfi. The defendants not 
only ceased to reside in their. fatber’s 
house but they maintained themselves upon 
the property which they had acquired in 
the marner just mentioned. They even 
went to far as fo get this property put 
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into a separate Mahal. There is no find- 
ing that Asharfi ever separated from his 
sons. ‘the defendants, in the sense that 
there was a partition between them, or 
that the defendants got their share of 
the ancestral property and thereupon severed 
themselyes from the family. It seems to 
us thatif the property was ancestral pro- 
perty in the hands of Asharfi, then it would 
remain joint ancestral property, and the 
defendants upon the death of. Asharfi would 
be entitled on partition to their share of 
it, If, however, we acoept the finding of 
the Court below that the property was 
self-acquired property of Asharti, upon his 
death all his sons including the defend. 
ants would be entitled and the mere faot 
that some of these sons continued to live 
in his house joint in food with him would 
not deprive the sons who were living away 
from him of their share in Lis estate. We 
think that the decree of the Court below 
sannot be supported. We allow the 
appeal,- set aside the decree of the Court 


below and dismiss the plaintiffs’ suit with- 
costs in hoth Courts. 
i Appeal allowed. 


P 


PRIVY COUNCIL. 
APPRAL PROM TRE CaLcorra Hien Coser, 
December 3, 1918. 
Present : — Lord Buskmaster, Lord Danedin 
and Sir John Eige. 
Musammat JEUNA BAHU ayo oragrs 
— APPELLANTS 
Versus - j 
Rai PARMESHWAR NARAYAN 
MAHTHA RAL BAHADUR AND OTAFTBS 


— RESPONDENTS. 

Transfer of, Property Act (IV of 1882), s. 90— 
Mortgage dceree—Sale-proceeds insufficient—Personal 
decree far balance—Sale, whether must take place be- 
fore passing decree. 

It is nota condition precedent to the power of 
decreeing payment of the balance under section 90 
of the Transfer of Property Act that the mortgaged 
property must first be sold and found inanfficiest to 
satisfy the debt. The section is complied with when 
the Court passes a decree that, on the happening 
of the event when the nett proceeds of a sale are 
found to be insufficient, the balance should be paid, 
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The order, though made at the time of the decree 
for the sale of the mortgagedéstate, operates at 
a future date, and is made in such, terms that it 
can only operate when the sale has failed to satis- 
fy the debt, and this is the event specified and 
defined in the section as the event when the 
decree can be made. [p. 624, col, 1.] 

‘Appeal from a decree of the Caloutta 
High Court (Mitra and Bell, JJ.), dated 
, the 19th May 1908, affirming a deoree of the 
Subordinate Judge, Mozufferpore. 


FACTS so far as. material to this 
appeal -are sufficiently stated in their 
Lordships’ judgment. The snit was brought 
by appellants to set aside a sale held in 
1891. It was dismissed by both the 
lower Courts. Before the High Court 
the main ground of appeal was that the 
properties had already been sold iri execu- 
tion and_that such sale, though' ultimate- 
ly set aside, was stillin force when they 
were sold under the present decree. As 
to this the High Gourt observed as fol- 
lows :— 


“As regards the second ground, reliance 
has been placed on the decision of this 
Court in Prangour Mozoomdar v, Himanta 
Kumari Debya (1). The facts of that care 
are somewhat similar to the facts of the 
present case. it appears that the res- 
pondent Hemanta Kumari had ‘obtained 
two decrees for rent in execution of one 
of which she sold the property in dis- 
pute in that case. During the pendency 
of the proceedings to set aside the sale 
and before confirmation thereof she caused 
the sale of the same property under her 
second decree. The Court held that the 
second sale was void and ineffectual, and, 
therefore, should be set aside. lb is son- 
tended before us that the same principle 
should apply to the present case and 
that, as long” as the proceedings for 
setting aside the sale at the instance of 
Tripe were not concluded in favour of 
_ the judgment-debtor, these properties could 
not be sold at the instance of Thomas 
and Co. We are of opinion, as has been 
pointed out in the latter case of Prem 
Ohand Pal v. Purnima Dasi (2) by one 
of the learned Judges who had decided 
the above case, that the decision in that 


(1) 12 C. 597; 6 Ind. Dec. (N, s.) 405. 
{2) 15 O. 646; 7 Ind. Dec. (N. s.) 948 


X 


XII of 1679. Me. 


title of the purchaser 


case rested on an application of the law 
as laid down in section 316 of Act X 
of 1877 béfore it was amended by Ast 
Justice Beverley, ia 
the later case of Prem Ohand Pal y. Purnina 
Dasi (2), in which he with his learaed 
solleague practically ` differed from the 


-principle laid dowa in the case of Prungour 


Mosoomdar v. Himanta Kumari Debya (1), 
said: ‘Bat as one of the Judges who de- 
sided the case of Prangour Mozoomdar v. 
Himanta Knimari Debya (1) I wish to say 
that that case appears to have been 
argued and decided on the supposition 
that it was governed by section 316 of 
Act X of 1877 before that sestion was 
amended by Ast XII of 1879.’ The rule 
of law as laid down in Act X of 1877 
as also the decision before the amending 
Act of 1879 was passed was that the 
accrued from the 
date of the sale and not from the date 
of the confirmation of the sale as laid 
down by the amending Ast of 1879. If 
that was so—and that was undoubtedly 
the law before1879—~the law which was 
applied in the case of Prangour Mozoomdar 
v. Himanta Kumari Debya (1), the pur- 
chaser at the second sale obtained no 
title. There was nothing to sell. Bat 
under the amending Act XII of 1879 
and Act XIV of, 1882, the title of the 
purchaser dates from the date of the 
confirmation of sale. The sale in execu. 
tion, therefore, did not of itself vest in 
the purchaser a right to the property, 
The right to the property continued in 
the judgment-debtor whose property was 
sold until confirmation and there is no 
reason why, under the present Code, če, 
section 316 of Act XIV of 1882, we 
should hold that there was nothing whioh 
could be sold in the execution of the decres 
of Thomas and Co. , 

We are also of opinion that, though 
the sale of the lth Desember 1892 
might be irregular and though the Coaré 
in which the execution proceedings were 
being carried on sbould have, on the 
application of Mahbub, directed a stay of 
the sale until the result of the proceed- 
ings to set aside the previous sale was 
known, it was merely an _ irregularity, 
The sale could not be held to be a 
nullity. ln Tasadduk Rasul Khan v, Ahmad 
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Husain (3) the Judicial Committee of the 
Privy Counsil, in a case in which’ the 
rule laid down in section 290 of the 
Code had been violated, held that the 
sale in contravention of the rule of pro- 
cedure was not a nullity, but was merely 
an irregularity and that such irregularity 
would be cured by the confirmation of 
sale. At all events, the person affected 
by the irregularity of such a «description 
was bound to come within one year as 
beld by the same Judicial Committee in 
Malkarjun v. Narhari (4), The judgment- 
debtor Gould have some under section 311 
of the Code or instituted a suit within 
one year as contemplated by section 12 
(a) of the Limitation Act, if ha was not 
barred under section 244 of the Code, 
The Court in which the sale took place 
had jurisdiction to causa the sale and, 
_ though there might have been an irregularity, 
the parties affected by it could -have re- 
course to means of relief ‘prescribed by 
law. In the present case the suit was 
instituted about 12 years after the sale, 


Our attention bas been drawn to two 
cases in which a different view appears 
to have been taken, namely, Dagdu v. 
Panchamsixg Gangaram (5) and Adhur 
Chunder Banerjee v. Aghore Nath Aroo (6). 
The fasts of the case in the Bombay Court are 
distinguishable from the facts in the present 
case. The learned Judges who decided that 
case rested their judgment not on the ground 
of nullity of the sale, but on another ground 
altogether, though reference was made during 
the argument to Prangour Mozoomdar v. 
Himanta Kumari Debya (1), The oase of 
Adhur Ohunder Banerjee v. Aghore Nuth Aroo 
(6) was one for damages and the suit 
was instituted by the purchaser after the 
confirmation of sale. These cases cannot, 
therefore, be held as authority for the 
proposition contended for by the learned 
Counsel for the plaintiff, The second 
ground must, therefore, also fail,” 


(8) 21 C. 66; 201. A. 176; 10 Ind. Dec. (N. s.) 676; 
17 Ind. Jur. 534; 6 Sar. P. 0. J. 324; Rafique & 
Jaokson’s P, C. No. 181, 

(4: 27 L A. 216;50. W. N, 10; 2 Bom. L. R. 927; 25 
B. 387; 10 M. L. J. 368; 7 Sar, P, O. J, 739, 

(5) 17 B. 375; 9 Ind. Deo, (x, 5.) 244, 

(6) 2 0. W. N, 589. ' 
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- Mr. L, DeGruyther, K. O. (with him Mr. 
Dube), for the Appellants other than Ram Dei. 
—Thke sale did not comply with the provisions 
of the Transfer of Property Act. There was 
no decree made under section $0 for the 
sale of property other than the mortgaged 
property. It is trua the desree provided 
that if the sale-prosaeds ba not suffisient 
to cover the whole of the decretal amount 
the plaintiff would ba entitled to recover 
the balansa from the judgment-debtor’s 
estate, but a decree has to be passed after 
the sale has taken placa: and by law 
there can ba no joint decree under ses- 
tions 89 and 90. 


Secondly, the property had already been 
sold by the Court in execution and the 
application to set that sala aside had not 
basen determined when the sesond sale in 
question took place, The decrae-holder 
was not a party to the application to 
set aside the first sale. There were no 
legal grounds for setting it aside and the 
Court had no power to set if aside under 
section 311 of the Code of Civil Pro- 
cedure except on such grounds, The faot 
that the first sale was never confirmed is 
immaterial, as also is the fact that the 
second sale was confirmed. 


Mr. Parikh, for Ram Dai Appellant. 


Sir Erle Richards, K. O., and Mr. Ken» 
worthy Brown, for the Respondents, were not 
called on, 


JUDGMENT, 


Lorp BUGKMASTER,—I this case the appel- 
lants challenge the validity of an execution 
sale of a 16-anna share in certain Monzahs 
appertaining to Mahal Sonkarsa. The sale 
took place on the L5th December 1891 
pursuant to an order of attachment of the 


5th November 1891, issuing out of the Court > 


of the Subordinate Judge of Mozufferpur, 
and made in execution of a decree of the same 
Court passed on the 17th April 1890, 


There are two grounds upon which this 
case rests: the first, that the dearee of the 
17th April 1890 was, sofar as it formed a 
foundation for the sale of this property, 
ultra vires; and, secondly, that at the date 
of the sale there was, in fact, another order 
existing for the sale of the same property, 
For reasons that their Lordships will state, 
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they think there is no efficacy in either of 
these contentions. 

The facts that preceded the litigation out 
of which this appeal has arisen are very 
simple, though they have been the cause of 
many legal complications, On the 24th 
Marsh 1888, Bal Krishan Lal Sand entered 
into a bond in favour of the members of the 
firm of Thomas and Co., to secure re. payment 
of sums advanced to him by them up to the 
limit of Res. £5,000; and, to seoure this 
re-payment, entered into a covenant to execute 
in their behalf a .full and complete mortgage 
of the block and crop of the Buriarpur indigo 
concern. 

Bal Krishan Lal died a month after the 
execution of this deed on the 24th April 
1888 leaving a son by his first wife, his 
second wife (the appellant, Musummat Jeuna 
Bahu, his widow), and four illegitimate 
children by a Muhammadan concubine. 

Questions arose about the right to obtain 
letters of administration to the estate of 
Bal Krishan, which are irrelevant to the 
present dispute, and on the 80th May 1889 
letters of administration were granted to 
Mahbub Lal, the eldest of the illegitimate 
sons. On the 10th September 1889 proceed- 
ings were taken by the firm of Thomas and 
Co. against Mahbub Lal as administrator of 
Bal Krishan Lal, claiming as equitable 
mortgagees upon the blook and -erop of the 
said indigo concern, by virtue of the deed 
of the 24th March 1888, and asking for 
sale of the property, and application of the 
purchase-money in or towards satisfaction 
of the sum of Rs, 17,432, the amovnt then 
due upon the mortgage, together with interest 
and costs. ; 

The decree asked for was made on the 17th 
April 189J, and in addition to granting the 
necessary relief under the mortgage, it 
further provided that, if the proceeds of the 
sale were not sufficient to cover the amount 
secured by the mortgage with interest till 
the date of realisation, the defendant should 
pay the balance of the amount from the 
estate of the deceased, and if the assets were 
not admitted to be sufficient, the estate 
should be kept under the management of 
the Court. 

The sale of the mortgaged property took 
place on the 18th August 4891, when it was 
sold for Rs. 7,000, the amount realized being 
obviously insufficient to clear the debt. On 
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the 29th August 1891 Thomas and Co. 
further applied in exeoution of their decree 
for attachment and sale of the Mouzahs in 
dispute in this suit, and on the 5th November 
1891, attachment was accordingly ordered, 
and the salé took place on the 15th December 
of the.same year. 

On the th April 1904 the widow instituted 
the suit giving rise to this appeal in the 
Court of the Subordinate Judge in District 
Tirhut against the purshasers and other 
parties asking, together with other reliefs not 
now material, to set aside the sale. In this 
she failed, though on other points she 
succeeded, and the decree giving effest to 
the judgment of the Subordinate Judge was 
drawn up and dated 3lst January 1900. 

Against this decree the plaintiff appealed 
to the High Court of -Caleutts, as also did 
certain of the defendants The High Court 
on the 19th May 1908 heard both appeals 
together, and dismissed them both. The 
defendants have taken no farther steps in 
the matter ;.but the plaintiff appealed to this 
Board. She died on the 12th September 
1910, and the appeal bas been continued by 
those who represent her original interest in the 
property. The respondents are the adminis. 
trator of Bal Krishan Lal and the representa- 
tives of the purchasers and the mortgagees. 

Possibly as the result of deaths, or it may 
be for other reasons which their Lordships 
cannot ascertain, but which certainly are not 
in any way associated with the lack of despatch 
of business before this Board, the appeal now 
somes on for Kearing ten years after the date 
of the decree of the High Court. The ground 
upon which the sale is disputed is that by 
virtue of section 90 of the Transfer of Property 
Ast, 1882, the decree of the 17th April 1290 
was inoperative so far as it ordered payment 
of the balance of the moneys and formed a 
foundation for the sale of property outside 
the mortgage. This argument turns on the 
language of the sestion, which is in these 
terms : “When the nett proceeds of any 
such gale are insufficient to pay the amount 
due for the time being on the mortgage 
if the balance is legally resoverable from the 
defendant otherwise than out of the property 
sold, the Court may passa deoree for such 
sum.” 

The appellants sontend that the opening 
words establish as a condition presedent to 
the power of desresing payment of the balanse 


hee 
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that the mortgaged property must first be sold 
and found insufficient to satisfy the debt. It 
is admittedly a stricé and technical constros- 
tion of the Statute and one for whish no 
reason can be assigned, and from which no 
advantage can possibly be derived by any 
mortgagor. It would be unfortunate if the 
Statute by its terms rendered necessary the 
adoption of this contention; bnt in their 
Lordships’ opinion it is not necessary so to con- 
strue the Ast. The words of the section are, 
in their opinion, satisfied in cases where the 
Court passes a decree that, on the happening 
of the event when the nett proceeds of the 
sale are found to be insufficient, the balance 
should be paid. The order, though made at 
the time of the deoree for the sale of 
the mortgaged estate, operates at a future 
date, and is made in such terms that it can 
only operate whan the sale has failed to 
satisfy the debt, and this is the event specified 
and definéd in the section as the event when 
the decree can be made. 

Their Lordships, therefore, think that the 
first ground is untenable. The second conten- 
tion depends on this, that on the 18th August 
1891, the same property was purchased at 
an execution sale under a decree held by 
one J. Tripe. No certificate of sale was 
issued in respect of the purchase, and on 
the llth Maroh 1892 the purchasers framed 
a petition stating that they were not prepared 
to support the sale in question, and upon 
this petition on the 3lst March 1692 the 
sale was set aside. 

Thé High Court dealt effectively with the 
` contention that in these cireumstances there 
was nothing that sould be sold on the 
15th December 1891 and to their judg- 
ment their Lordships have nothing to add; 
but the appellanls further say that under 
section 311 of the Code of Civil Procedure, 
the former sale could not be set aside unless 
the applicant could prove to the Court that 
he had sustained substantial injury. by reason 
of the irregularity by which the sale was 
impeached, and of this there was no evidence 
and nothing to show that the proper 
parties were hefore the Court. But the 
order setting the sale aside was not appealed 
from, and the appellants, on whom the burden 
of challenging the order rests, have completely 
failed to satisfy their Lordships that it was 
not duly and properly made in the presence 
of all the interested parties.’ 
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Their Lordships, therefore, have no hesita- 
tion in holding that the second ground of 
this appeal fails equally with the first. 
~ Finally, their Lordships regard it as their 
duty once more to direst attention to the 
unsatisfactory conditions which this case 
discloses relating to Indian litigation, The 
sale challenged was an ordinary execution 
sale that took place twenty-seven years ago. 
The proceedings culminating in this appeal 
began on April 4th, 1904, and it bas taken 
over fourteen years before they haye been 
finally concluded, and the purchaser confirmed 
in his holding. That the delay may in part 
have been ocoasioned by deaths is both true 


„and obvious, for the allotted span of human 


life is not long enough to enablea group of 
adult people to contemplate with reasonable 
certainty a prolongation of life sufficient 
to see the end of such litigation. Security 
of title and reasonable swiftness of legal 
decisions are essential conditions of commercial 
development, and both are lacking in such 


„a case as the present, & case which, in their 
‘Lordships’ experience, nnteréanately does not 


stand alone, 
They will humbly advise His Majesty that- 
this appeal should be dismissed with costs 
Appeal dismissed. 


Solicitors for the Appellants other than 
Ram Dei:—Messrs. T, L. Wilson & Co, 

Solicitor for Ram Dai Appellant:—Mr, E, 
Dalgado, 


v 
Solicitors for the Respondenta:—Moessrs. 
Orr, Bignam & Oo. 


OALCUTTA HIGH COURT. 
Civit Rote No 393 or 1918. 
July 26, 1918, 
Present: :—Mr. Justice Newbould and Mr. 
Justice Panton, 
BULAI CHAND DUTTA—PETIMONRR 
versus 
NARAIN CHANDRA DUTIA— 


Opposite Parry, 
Garrdiansant Wards Ast (FLE of 1839), s3. 34 (a), 
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45— Recusaney” in 5. 45, meaning of —Failure to com- 
ply with requisition. À 

The word “recusancy” in section 45 of the Guard- 
jans and Words Act means something more than 
mere disobedience of an order to pay and the per- 
son who fails “to pay” in compliance with a requisi- 
tion ‘under ‘clause. (d ) of section 34 of the Act should 
not be sent to jail in the absence of proof that he 
» hag somé-means. 


` Rule- against ike order of the District 
Judge, Hooghly. 
De. Dwarkanath Mitter and Babu Manmatha 
- Nati Gunguly, for the Potitidner, 

Babus Ram Chandra Moeumdar - and Uma 
` Oharan Laha, for the Opposite Party. 
$ JUDGMENT. —We think thatthe word 
“resusanoy” in section 45 of the Guardiana 
and Wards Act means something more than 

~ mere disobedience of an order to pay and 
that the opposite party should not ibe" sent to 
jail in the absence of proof that hè has 
-some’.means, We accordingly discharge 
tis Rule. but make no order asto costs. 

We note that the Distrist- Judge has 
held that at any time the petitioner 
is able to show to tha Conft on proper 
materials that the opposite party, is in 

i possession ‘of property, which he 

-. concealed, -soersive action may be taken 
acvording to law. In tbat event furthér 
application may bə made to the Court 
ok the ‘District Judge. 

Rule discharged. 


Pa 


i? ; MADRAS HIGH COURT. 

_ Seconp Ovir Avpea No. 2225 or 1917, 
November 4, 1918, 
Present:—Mr: Justice Seshagiri Aiyar 
‘and Mr. Justice Phillips, 

RAM ASWAMI PILLAI— D: Fexpant— 

APPELLANT < . 5 
; versus 
i _GOVINDASAME NAICKER— PLAINTIFE — 


‘Responpeat. 
Limitation Act (IX of 1908), ss. 9, 15—Provincial 
Insolvency Act (IIT of 1907), s. 16 (2)~Order of, ad- 
judication, effect of -—Suit ‘on nego'iable instrument 


, 


_ after enecutant adjudged T whether ` 


saved by insolvency proceedings. 

‘An ‘order of adjudication does not," Sailer section 
“16 i2), of the Provincial Insolvency Act, -effect an 
` absolnte stay of all proceedings, against ‘the insol- 

- vent by suit or otherwise, but contains ‘only a 


direction that before a suit is brought a condition 


- 
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precedent should be complied with, namely, the 
obtaining of leave to sue from the Court [p- 626, col 1.] 

Section 15 of the Limitation Act does not operate 
to save limitation in cases where the suit could 
have been instituted on complying with a pre- 
liminary requisite in that behalf, viz, the obtains 
ing of leave to sue from the Court. [p. 626, col 1.] 

Therefore, in a suit instituted on a pro- -note the 
plaintif cannot claim to deduct the time during 
which insolvency proceedings were pending against 
the defendant [p. 626, col. 1.] 

Shunmugam v. Moideen, 8 M. 229; 3 Ind Dec. (N. B.) 
159, Thuchakovil Unni Koya v. "Arapayil Pathutti 
Umma, 9 Tnd. Cas. 786; (1911) 1 M. W. N. 187: 9 M. 
L. T 3812;.21 M. L. J. 577; 35 M, 622, and In re 
General Rolling Stock Company, Joint Stock Discount 
Company's Claim, (1872) 7 Ch. App. 646; 41 L. J. Ch. 
732; 27 L. T. 88; 20 W. R. 762, distinguished. 

Second appeal against the desree of the 
District Court, Tanjore, in Appeal Suit 
No. 19 of 1917, preferred against the decree 
of. the Court of the Additional District 
Mounsif, Kumbakonam, in Original Suit No. 
160 of 1918. i 

FACTS appear from the judgment, 3 

Mr. O. A. Seshagiri Sastri for Mr. K: 
Krishnasawmy Atyangar, for the Appellant,— 
The lower Court erred in holding that seo- 
tion 15 of the Limitation Ast saved the 
bar of limitation. The plaintiff should have 
brought his suit within three years of the 
cause Of action. He is not entitled ta 


‘deduct the time during which insolvency 


‘proceedings were pending against the de: 
fendant. Section 16 (2) of the Limita- 
tion Act does not affect the question, That 
section only, lays down a condition prece- 
dent to institution of suits against persons 
adjudged insolvent, viz., that- leave of the 
Court should ba obtained. 

Mr. K. Basham Ayyangar for Mr. S: 
Narasimha Aiyangar, for the Respondent.— 
Plaintiff was entitled to exolude the period 
of the insolvency proceedings, Under section 
.16.(2) of the Provincial Insolyency Act, the 
effect of the adjudication isto suspend all 
action against the insolvent. 

JUDGMENT.—This second appeal oan 


. be disposed of on- the short point of limita- 


tion, The bond and the pro note sued 
on were executed in February and April, 
1910.” The suit was broughtin July 1915. 
In Ostober 1910 the Ist defendant applied 
to be ad judged an insolvent and was so 
adjudged in Décember 1911. la July 1914 
that adjudication was annulled, because, 
there was a composition with the creditors, 
Apparently the present plaintiff received no.” 
dividends under the composition. He is the 


r 


kad 


- 


‘ 
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assignee of the bond and the pro-note. The 
question is whether his present claim is 
barred by limitation. Mr. Bashyam Ayyan- 
gar for respondent contended that section 
15 of the Limitation Act saved the bar. 
His argument was that the order of adju- 
„dication was tantamount to an order to 
stay all further proceedings in the matter. 
As we read section 16, slause (2) of the 
Provincial Insolvency Act, what the order 
of adjadication effects is not an absolate 
stay, but a direction that before a suit is 
“ brought a condition precedent should be 
complied with, namely, the obtaining of 
leave to sue from the Court, In our 
opinion section 15 of the Limitation Act 
does not operate to save limitation in cases 


where fhe suit could. have been instituted . 


‘on complying with the preliminary réquisite 
in that behalf. 
on Shanmugam v. Moidin (1). That, 
proseeded on the construction of the par- 
- tioular orJer before the Court. Moreover, the 
authority of that decision is much shaken 
by the decision of the Judicial Committee 
in Beti Maharani v. Oollector of Etawak 
(2). As regards In re General Rolling Stcck 
Oompany, Joint Stock Disccunt Company’s 
Olaim (3) it is clear flat what the Court 
of Appeal laid down was that so long as 
the matter is pending before the Bank- 
ruptcy Court the liquidator can: admit a 
claim to proof and the faot that leave to 
prove the debt was givensor refused does 


not affect the question., In Thuchakovil 
Unni Koya v. Arapayil Pathutti Umma 
(4) this Court, held, on a construc- 


tion of section’ 273 of the Oode of Civil 
| Procedure, that there was a total prohibi- 
tion against persons other than the decree- 


holder from executing the deores. In that 


view section 15 clearly applied. 

Having. regard .to section 9 of the ‘limit- 
ation Act and to the observation of the 
Judicial Committee in Sont Ram v. Kanhatya 
Lal (5) we, are unable to agree with the 

(1) 8 M..229; 3 Ind. Dec, (N. s.) 159. 

(2) 17 A. 198; 221. A. 31; 6 Sar, P, U. J. 551; 8 Ind. 
Dec. (N. s.) 452 (P. C.). 

(3) (1872) 7 Ch. App. G46; 41 L. J. Ch. 782; 27 L, 
T, 68; 20 W. R, 762. 

(4)°9 Ind. Cas, 736, 21 M. L.J. 577; (1911) 1 M. 
W. N. 187; 9 M. L. T: 312; 85 M. 622 

(5) 19 Ind. Oas. 291; 85 A.. 227; 25 M. L.J. 131; 
13 M. L. T. 437; 17 0. W. N. 605; 11 A. L.J. 389; 
(1913) M. W. N. 470; 17 O. L. 7, 483; 15 Bom, L, R. 

“489; 40 L A. 74 (P. 0). 
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„a KOMURT JPPALASWAMI V, FALLI NARAYANASWAYY. 


The learned Vakil relied- 


case ` 
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Distriot Judge that section 15 of the 
Limitation Act is applicable to this oase. 


Videalso Doraisami Paddyacht v. Vaithilinga ` 


Padayachi (6). For these reasons, we think 
that the suit was barred by limitation. 


We must, therefore, reverse the decree of 


the District Judge and restore that of the | 


<. District Munsif with costs here and in the 


Court_below. A 
M. C, P. = 


‘ Appeal allowed. 
(6) 41 Ind. Cas. ssis 33 M. L. J. 46. l 


5 MADRAS HIGH COURT, 
Seoonp Cryin Arrear ‘No, 1545 or 1917. 
August- 30, 1918, 

. Present:—Mr. Justice Phillips and 
~\ Mr, Justice Napier. 
KOMURU APPALASWAMI AND OTHERS 
— PLGAINTIFES Nos. 1, 3 AND 4 
| : — APPELLANTS 
versus 
PALLI NARAYANASWAMY, Minor, B BY 
Goarpian ALLA NARAYANAMMA 
AND ALLA YHRAKAMMA AND 
oTaeRS—Dereypants Nos, 2 AND 3 
AND Derenpant No. ls Lagat REPRESENTATIVES 


— RESPONDENTS. 
— Limitation, Act (IX of 1808), s 12—Rules we 
Orders for Civil Courts (Mad), Ch. XV, r. L2Q—GCopy 
of decree, application fors before summer vacation— 
Copy ready during vacation—Delivery on re-opening 
day—Period of vacation, exclusion, of. 


Where a party applied for copy of a decree 


before the. long vacation of the Court and in 
accordance with a notification that arrangements 
would ‘be made for the granting of copies during 
the vacation the copy was ready during the va- 
cation, but delivery was ei only on the re- 
opening day. 

Held, that, in computing The period of limitation 
for appeal, the party was not entitled to a deduc- , 
tion of the period between the date when the copy 
was ‘ready and the date on which it was delivered 
A 12 of the Limitation Act. [p. 627, 
col, 1 

Nachiyappa Mudali v. Ayyasami Ayyar, 5 M. 189; 


< 2 Ind, Dec. (N. 8.) 182, followed, 


Second appeal against the decree of ‘the ` 
Court of the Temporary Subordinate Judge, 
Vizagapatam, in Appeal Snit No. 182 of 
1915 (Appeal Suit No. 49 of 1915, District 


Court, Vizagapatam), preferred against tha. 


desree of the Court of the District Munsif, 

Vizagapatam, in Origiaal Sait No. 809 of 1912. 
Mr. E. Narasimham; for Mr. B. N. Sarma, 

for the ‘Appellants, Y 


\ 
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SERA SINGH V. CHANDERDIP Take 


Mr. B. Narasimha Rao, for the Respond- 
ents. 

JUDGMENT.~—This second appeal was 
filed 108 days 
"qvired for getting copies) after the date 
of the lower Appellate Court's decree, and 
the delay of 18 days in presentation is 
explained by theintervention of fhe annual 

: vilcation. The copy was ready on the 2let 
day of “May 1917 doring tha vacation, but 
delivery was not taken antil the 25th day 
of June 1917, the re-opening day. The 
question is, whether the period from 21st 
May 1917 to 25th June 1917 can be 
considered as part of the period requisite 
for obtaining a copy within the meaning 
of section 12 of the Limitation Act. 

Chapter XV, rule 12, of Rules and 
Qrders for Civil Courts jays down that 


arrangements shall be made by Courts for- 


. granting copies of judgments, decrees, ets., 
~ during the vacation provided that applica- 
tions for such copies shall have been made 
bdfore the adjournment and the attention 


of the Courts was drawn to this rule 
by a, Circular of this Court Dis. Ne. 
.1081, dated 2nd December (1902. In 


accordance with this rule a notificatiun to 
the above effect was, poblished in the 
Gazette. The appellant had, therefore, 


notice that arrangements would be made- 


for granting the copy he had applied for. 
Had he exercised due diligence he sould 
have obtained the copy on the 2lst May 
1917, and we are, therefore, of opinion that 
thetimefrom 21st May 1917 to 25th June 1917 
cannot be included in the period requisite for 
obtaining a copy. We are supported in this 
view by the Fall Bench ruling in Nachtyapp2 


| Mudali v. Ayyasami Ayyur (1), which held - 


that, when an appeal was presented on 
the re-opening day after the vacation, ib 
was, ont of time’ bacause it could have 
been presented on a previous day on 
whioh the offices of the Court were opan, 
“but. on which the Jadge was not sitting, 
notios of which had been givan in the 
' Gazette. We have been referred to soma 
decisions which deal with the exclusion of 
the Christmas holidays, but they are not 
applicable to the present oase, for, no 
notification is issued with ragard’ to the 
Ohristmas holidays. It is than oonteniad 


(1) 5 M. 189; 2 Ind, Deo, (NS) 182 (P. B) ` 
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that the delay should be excused under 
sestion 5 of the Limitation Act, but as 
appellant had his sopy on 25th June 
1917 and did not file bis appeal until 
29th August . 917, we cannot say that he had 
sufficient cause for not preferring the ap- 
peal in time. The reason given by him 
that he thought the period from 2lst 
May 1917 to 25th Jane 1917 would be 
excluded from caloulation is quite inade- 
quate to account for the subsequent period 
of nearly seven weeks during which no 
action was taken.. 

The second appeal is ont of time and is 
dismissed with costs. 

MC. P. - 

Appeal dismissed, 


¢ 


$ 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE DecrEes N3, 841 oF 
1917, 

January 10, 1919. 
Present:—Mr, Justice Jwala Prasad. 
SAKAL SINGH AND otaders—Daraxpant3a— 
i APPELLANTS ` 
` versus 

CHANDERDIP LAL—-PLAINTIPF AND 
+< CHANDRAMA SINGH anp oraera— 
. DEFENDANTS — RESPONDENTS. 

Contract Act (IX of 1872), ss. 69, 70—“Interested 
in the payment of money,” meaning of—-Judgmenis 
debtor, one of several, paying off decree—Compensa« 
tion, right to—Pleadings—Major defendant described 
as minor, effect of —Hindu Law—Decree against father, 
whether binding on sons. 

The words “interested in the payment of money” 
in- section 69 of the Contract Act are comprehensive 
enough to include the cases of persons, who are 
under apprehension of any -kind of loss or incon. 
yenience and .are ‘not restricted to cases of 
individuals who are sure to suffer actual detriment, 
capable of assessment in money. [p. 628, col. 2.] 

Where one of several judgment. debtors pays off 
the whole of the decree his right to recover come 
pensation from the other judgment-debtors, whe- 
ther he was interested in the property or mot, 
accrues also under section 70 of the Contract Act 
inasmuch as the other judgment-debtors enjoyed 
the benefit of the payment which was not obvionsl 
meant to be gratuitous. [p. 628, col. 2; p. 629, col, 1. 


A major defendant who is described as a minor 
cannot be treated as a party to thé suit and is 
not bound by the decree passed in the suit. fp. 629, 
cols, 1 & 2j 
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SAKAL SINGH ë. OHANDERDIP LAL, 


4 


A decree passed against a Hindu father as karta 
of the joint family is binding on his sons as- 


members of the family, [p. 629, col. 2.] 


- Appeal froma decision of the District 
Judge, Patna. 


Messrs. Nirsu Narain Singh and Kailas. 


pati, for the Appellants, 


JUDGMENT. —The efendants Nos. 1 to 4 
are appellants. ` The defendants Nos. 1 and 2 
and the fathers of defendants Nos, 3 and 4 sold 
their interest i in village Kurthowl to defendant 
No, 7 and the husband of defendant No. 


8 under a remiekoral kabala, dated 3lat 
March, 1903, for Rs. 2,000. The property 
sold was subject to a mortgage of 


Rs. 225, dated 8th January. 1902, payable 
to defendant No. .5, and “also to an tjara 
for Rs. ‘1,680. The .vendees undertook to 
pay off the said enoumbranses and retain 
with them the amount sufficient to pay 


them off, and paid only Rs. 95 in cash io ` 


the vendors. The mortgages, however, 
were not redeemed. Defendant No. 5, the 
mortgagee, obtained a decree, for sale of 
the mortgaged property, against defendants 
Nos. 7 and 8; in 1905. The decres was put 
- into execution. The appellants satisfied the 
-desree on 25th May 1407 and brought a suit 
against defendants Nos,7 and Sand the present 
plaintiff as a minor through his father as 
guardian ad 'litsm: for-resovery. of: Rs. 363 
which was paid in. order tọ- satisfy the 
mortgage. This “suit was decreed on 16th 


INDIAN OASES., 


“in the 


April 1909, ~The appellants.in execution of © 


their decree sold 10 karants share of Kurthowl, 
the mortgaged property, and. some other 
-ptoperty of the plaintiff. .. 

Qa 2th February 195 the plaintiff com- 


menced an. astion in the Court of the Munsif of: 


Patna praying for adeclaration that the afore- 
: said ‘decree obtained by the appellants against 
the plaintiff’s father, bis.uncle and himself, 
dated 16th April 209, was fraudulent, 


illegal and inoperative against the. plaintiff , 


and that he was (not bound by guch a 
Georeé or the „execution proceedings in an 
‘auotion sale. There wasa prayer - also. for. 


` a: declaration that the sale held- on -13th‘ 


Noyember 1912 did'not affect the Plaintiff's 


interest in the property and that possession. 


of the plaintifi’s share be awarded ‘to him 
jointly with his-father defendant No.7. The 
plaintifi’s suit was dismissed by the Mansif. 


Qn appeal the District .-Jndge reversed 
the Hegene and gave a* modified deorge ‘to. 


pes 
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the plaintiff diwaning that the bte Sil of the 
plaintiff in Kurthow] property was not affest- 
ed and that he be putin poesession of the 
same jointly with his father. The claim 


of the plaintiff against the properties purchas- . 


ed by defendants Nos. 5. aud 6 was dismissed. 

The frst ground upon which the. learned 
District Judge kas decreed the plaintifi’s 
suit is that the payment of the mortgage 
decree by the appellants .was a voluntary act 
‘on their part. They were not bound to pay 
the deoretalamount. They could not, there- 
feve, récover the amount of the decree. paid 
by. them from the defendsnts Nos. 7 and 8 
and the plaintiff.. I am unable to acoept 
this view of the learned District Judge. The 
appellants were interested in .the payment 
of the decree within the meaning of section 
69 of the Indian Contract Act, inasmuch 
ss they were the ‘judgment-debtors along 
with defendant No.-7 and the. husband 
of defendant No. 8 in the mortgage deoree, 
Under the terms of the mortgage deoree, 
the mortgaged property as well as the person 
and the other properties of the mortgagors, 
ihat is of the appellants, were liable~ On 
a-review of the. earlier authorities on the 
point it was held in the case of. Serafat Alt 
v: ‘Issar Ali (1), that the words ' ‘interested 
payment of “money” within, the 
meaning of ‘section . 69 of the Contract . 
“Act-are compret ensive enough to inoladè the 
cases of persone, who are ‘under apprehension 
of -any kind of loss or insonyenience and not 
Jestricted’ tg cases - ‘of individuals who are 
sure to suffer actual detriment, ‘sapable. of 
assessment in money, The learned District ` 
Judge. apparently: 
appellants were not bound to pay, until. the 
stage had reaghed when they were about. to 
ke put to, actual long by the execution of the ' 
decree against iheir person -and property, 
that is. after the sale of . ‘the wosan ken 
property. 

1 think that the principle enunciated i in 
the aforesaid Calcutta case 
to the present oaze and the facts. of that case 
appear to be very similar to, those. in 
the present case. In that ruling it was: also. 
pointed out that the right of the person wha 
paid the amount of the deeree as against the 


. other judgment: debtor whether he had interest 


- 


in As property or not, accraed also under 


`w. 


is of opinion that the ` 


is applicable 4 


42"Ind. Cas. 30; 22 0, W, N. 347; at 0. Le dy, 


eon 5 0, 691. 


_ property of the father gnd ‘the enoumbranee,: 


we td 
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var KLIK) `+% 


e? “MANDAVILLI RAMA ROW g, SLIVANARAYANA, 


aestion 70 of the Contrast Act, inasmuch-as- 
enjoyed- ‘the- 


the other judgment-debtors ° 
benefit of the payment which was nob 


obviously’ meant to be’ gratuitous, . 
- <The other reason upon which. the learned 


District Judge has” déoreed the- plaintiff's 
sait is that the property’ was the self-asquired- 


with - ‘the niortgage ‘decree, was not -the- 
father’s debt but that it was a debt of one 
of the appellants Ramlagan, the exeontant of 
the mortgage, and that the mortgaged property 
itself was answerable for the encumbranée., 


_ This appears to be inconsistent with the case ` 


of the plaintiff himself. „The plaintiff asserts 
that ‘he is interested in the_ property in 
dispute, as a member of the joint family of 
whioh. his father is the Karta. Unless the, 


: property was purohasèd , out of the joint. 


funds by the father and the plaintiff and asa 
part of the family property, the plaintiff 
could not’be interested in it, and, ke had; 


+ thereforé, no. share in the property | which 


he could claim to be exempted from the sale at 
which the appellants purchased the property. 


_ If the plaintiff had a share ‘in the property, 


- evidenae, 


hé is also bound to pay the ‘encumbrance 
upon the same property, which by the kabala 
itself the vendees undertook to ‘discharge 
and satisfy. The plaintiff can have possibly no 
: claim for any share in the property except on 
the basis of the kabala taken by his fathér. 


_ He is, therefore, bound'by the terms of the- 


kabala to pay the encumbrance on the same, 
in other words, the mortgage debt which the 
appellants satisfied and dissharged. 

v- The third ground -on which the learned 
District Judge bas given his desision is that 
the plai ntiff was major at the time when the 
suit was brought by the appellants and 
that be was wrongly described inthe suit 
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sain. the plaintiff “to a decree, for’ in 
paragraph 1 of the plaint he says that he 
is a member of a joint Mitakshara family 
and that his father is the Karta of the family. 
Tf that is.so, the father being a party to the 
suit in which the appellants obtained a 
dasres, the plaintiff.is bound by the suit and 
the decree. The plaintiff is bound by the 
decrés against the father, vide Bhola Jha v: 
Kali Prasad (2), Bhagat ,Mal Sahu `v. 
Abdul Karim (3) and Raghunandan Singh 
v. Parmeshwar Dayal Singh (4). - 

T, therefore, hold that the plaintiff was 
bound by the deoree and the sale. Apart 
from all this, it appears to me that the snit 
is barred by time. The suit was brought 
én £6th February 1915, that is, more than 3 
years after the decree in question whioh was 
passed on 16th April 1909. ‘I'he Munsif on 
this point held that under Article 95, 
Schedule I of the Limitation Act, the suit 
was barred. It was also found that no fraud 
was proved, nor that the plaintiff was kept 
away from knowledge of the decree or the 
execution thereof by fraud of the defendants, 
as is required by section -18 of the Limita- 


tion Act; so that even if the plaintiff had 


4 


asa minor through the guardianship of his ` 


father. It is true that the Courts below have 
concurrently held that he was a major, and 
I overrule the contention of the learned 
Vakil on bebalf of the appellants that the 
finding-of the Courts below was without any 
The plaintiff gave his own 
evidence from which the Munsif came to the 
conclusicn that he was major at the- time. 


. The defendants did not rebnt that evidence. 


The learned District Judge has accepted that 
finding of the Munsif. It must, therefore; be 
taken that the’ plaintiff was not a party to 
that ‘anity but that alone does not 


> g 


succeeded on the other pointe, the ,snit 
would have failed on account of haying 
been barred by lapse of time. The District . 
Judge has not addressed himself to this point. 

The finding of the Mansif, therefore, 
remains unchallenged. 

The result is that the appeal is decreed 
with costs of all the Courts and the plaintiffs 
suit is dismissed entirely, 

a Appeal allowed, 

(2) 84 Ind. Cas. 288; 2 P.L. W. 413; 1 P. L. J. 180. 

(3) 34 Tnd. Oas. 23; 2 P. L. W. 430: 1 P. L. J. 86. 


(4) 39 Ind. Cas, 779, (1917) Pat: 137; 2 P. L. J. 306; 
Ì P. L: W. 636. 





MADRAS HIGH COURT. 
Appear aGainst Oroeg No, 54 or 1917. 
July 26, 1918. 
Present :—Mr. Justica Spencer and 
Mr, Justice Krishnan. 
MANDAVILLI RAMA ROW, Leat > 
REPRESENTATIVE OF COUNTER- PETITIONER 
No. 4—APPELLANT 
VETSUs 
SIVANARAYANA AND OTHERS— 
PETITIONERS AND Counter*Petitioxers Nos, 
1 tro 3—RE8PONDENTS. 


`- Givil Procedure Code (Act V of 1993), ss 47, 115, 


wN 
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151— Execution of decrees—Auction-purchasers under 
different decrees, disputes between—Purchaser of . frac- 
tional share, application by, to restrain purchaser of 
whole property from taking possession, maintainability 
of—Remedy, proper -Appeal against order granting 
petition, whether lies—Revision, | 

The purchaser of a fractional share of property 


| In execution of a decreé‘ applied to restrain the pur- 


chaser of the entire property under another decree 
from taking possession of the whole property under 
sections 47 and 151, Civil Procedure Code. The Court 
granted the prayer. On appeal: 

Held, (1) that as the parties were auction-pur- 
chasers under different decrees, the petition did not 
lie under section 47, Civil Procedure Code; 

(2) that the Court had no inherent jurisdiction to 
pass the order under section 161, Civil Procedure 
Code; 

(8) that the petitioner's remedy was to bring a suit 
for partition and delivery of | the fractional share 
purchased by him; . 

Yelumalai Chetty v. Srinivasa Chetty, 29 M. 294 
and Hassan Ammal Bibi v. Ismail Moideen Rowthar, 
29 Ind. Cas. 976; (1915) M, W. N. 414; 28 M. L. J. 
642, followed, 

(4) that no appeal lay against the order as sece 
tion 47, Civil Procedure Code, did not apply. 


The High Court, however, in the interests of 
justice converted the appeal into a petition for 
revision and set aside the order.” 


Appeal against the order of the Court 
of- the Subordinate Judge, Cocanada, in 
Execution Appeal No. 805 of 1916 in Original 
Suit No. 43 of 1914. 

- Messrs. T. Ramachandra Rao and M.» 
Purushothama Naidu, for the Appellant. 

Messrs. B. ` Narasimha Rao and 0. 

Sambasiva Rao, for thé Respondents. 


JUDGMENT,—Petitioners in the lower 


Court were auction-purchasers of an un- 


defined one-third share: in items Nos. 2 to 5 
in question here, The counter-petitiorers 
purchased the whole -of these properties, 
Petitioners asked that the counter- petitioners 


. should be restrained from taking possession 


of the whole of the properties and should 
be allowed to take joint  þossession of 
only a two-third, share on the ground 
that one-third - had already been sold to 
them. The application ‘was made under 
sections 47 and 151-of the Code of Civil 
Procedure. Such an application clearly does ` 
' not lie under section 47, as the petitioners 
and counter-petitioners are not parties -to 
the same suit or representatives of such 
parties. They are austion-purchasers in 
Court auction under two different decrees, 
We do not think sections 151 applies 
either. Tt is not shown that the Court 
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LESLIE ROGERS, J, B. U. A. R. HAJEE FAKIR MUHAMMAD SAIT, 


- we think this 


x 
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had any inherent power in this matter. 
Petitioners’ remedy was to bring a suit 
for partition and delivery of their ore- 
third share. -See Yelumalat Chetty v. 
Srinivasa Ohetty (1) and Hassan Ammal 
Bibi v. Ismail Moideen’Rowthar (2). There is 
no allegation that petitioners have already 


- obtained joint possession of their share, 


If they had, they can remain in possession 
till an attempt is made to remove them. 
There is no legal provision under which 
the lower Court’s order could be justified at 
‘this stage. 


On our view that section 47 of the 
Cade of Civil Procedure does not apply, 
no appeallies to this Court, but we have 
decided to treat the appeal petition as 
one for revision under section 115, as 


ference under that section. The order of the 
lower Court must be set aside and the petition 
dismissed ‘with costs in the lower, Court, 
Each party will bear his ‘own costs here, 
M, C. P. F 
Order set asid2, 
(1) 29 M. 294, 


(2) 29 Ind. Cas.-976; 28 M L. J, 642; (1915) M. w, 
N. 414, 
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MADRAS HIGH COURT. 
Appgats Nos. 356 AND 357 or 1917. 
September 26, 1918, 


Present: —Sir John Wallis, Kr., Chief Justice,” 


and Mr. Justice Seshagiri Aiyar, ; 
J.B. LESLIE ROGERS —Derenpanr— 
APPELLANT IN BOTH 
= versus 
A. R. HAJEE FAKIR MOHAMMAD SAIT 
— PLAINTIFE —Regpon DENT’ IN APPEAL 
No. 356 or 1917. 
JAFFER MAHOMED SAIT (priv) ano’ 
OTHERS — PLNTIFE. AND BIJ L2GAL REPRESEN- 
TATIVES— RESPOADE 4T3 IN APPEAL No. 357 
oF 1917. 


Defamation—Imputation of crime to master by 
servant—Comnmunication to co-employee with view. to 
starting enquiry —Privilege, nature and extent of— 
Special damage, proof of —Repetition of slander, effect 


‘An imputation of a crime made in good faith 
by an employee against his employer as a result of 


is a §&t.case for inter-~ 


\ 


é 
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his suspicion and communicated to 8 co-employee ~ 


with a-view tothe latter starting enquiries, is privileg- 
ed, being a communication made in the interests of the 
communicator, and no action for slander would lie” 
| in respect thereof. [, 633, col. 1; p.°686, col. 2.] 
Toogood v. Spyring, (1834) 1 0. M. & R. 181 at p. 
198; 4 Tyr. 582; 3 L. J. Ex. 347;349 E, R. 1044; 40 
o B. R: 523, followed. = : f 
Force v. Warren, (1864) 15 C. B. (N. s.) E06; 143 B. 
R. 1002; 187 R. R. 778 and Whiteley v. Adams, (1863) 
315 O. B. ÈN. s.) 392 at p. 418; 83 L. J.C. P, 89; 10 Jur. 
(N. s.) 470; 9 L. T. 483; 12 W. R. 158;°143 B. R. 838; 
187 R. R. 572, explained. = $ 
The English common law rule as to special da- 
mage being necessary to support an action for slander 
except in certain cases is inapplicable to India. [p. | 
638,-col. 1.] ’ 
Per Wallis, C. J.—Taking it to be defamatory to 
-Bay thate person is suspected of having committed 
an offence, the person against whom the offence is 
alleged to have been committed must have a quali- 
fied privilege to discuss the case, mentidning his 
suspicions to people who may be in a position to 
throw light on it, and the privilege is not exceeded 
where the words actually charged are merely words 
of suspicion. [p. 633, col. 1.] : 
Per Seshagiri diyar, J—To support the plea of 
privilege it is ot necessary that the person to 
whom the communication is made should have an 


-equal interest with the communicator. [p. 636, col. 1.] 


Whether the publisher of a libel would exceed the 
privilege by repeating it is a matter that depends 
on the circumstances of each case. [p. 635, col. 2.] 

Appeals against the decrees of the Court of 
the Subordinate Judge, Nilgiris, Ootasamund, 


- in Original Suits’ Nos. 105 and 109 of 19:5. 


FACTS appear from the judgment. 
‘Mr. D. Ohamier (with him Mr, 0.7 
Srinivasa Atyangar), for the Appellant.The 
appellant-defendant was privileged in 
the communications that he made. Rightly 
or wrongly he bslieved that there was 
an attempt by his employers to poison 
him, The state of his mind should be 
taken into account. At a time when he 
was overpowered by that feeling he. com: 
municated his suspicions to his co-employess, 
so that they might put themselves on 
enquiry, The communication was made in 
the ‘conduct of the defendant’s own affairs 
in matters where his own interest was 


- goncerned’ within the meaning of the rule in 


Toogood v. Spyring (|). Actual’ malice has 
not been proved and theré is no reliable 
evidence of communication to the third party, 
Major Ward. : 


The Hon'ble Mr. T, Richmond, for the Res- 
ponjents.—The was no foundation for the 
appallant’s suspicions that hia employers 
wanted to prison him, The imputation was 

-(1) (1884) 1 C. M. & R. 181 at p. 198; 4 Tyr. 532; 3 
L. J, Bx. 347; 149 E. R. 1044; 40 R. B. 628. ; 


Pa 


malicious and is not covered by any of the 
well known heada of privilege. Inthe former 
suit by appellant for wrongful dismissal 
against his masters he made: no mention 
of the reason for communicating his sus- 
pisions, víz. that he wanted those persons 
to enquire into the truth of his suspicions, 

The persons to whom the scommunioca- 
tion is made should have an equal interest 


‘with the communicator fo sustain a plea 


of privilege. D’Sonza and Bikram Singh 
to whom thé suspicions as to poisoning 
were mentioned by defendant had no 
intérest in making an enquiry as to the 
trath of the imputation, The matter might 
be different if the communication was made 
to persons authorised by law to make 
enquiries, as Police Officers or to friends, 

In. any event defendant was hardly 
justified, after having communioated his 
suspicions tô D’Souza, and after having 
reported to the Police, to have reiterated 
them inthe présence of Bikram Singh. 
There was nó justification for repetition 


of the slander, F E 
JUDGMENT. 

Warris, C. J.—These are appeals from two 
decrees of the Subordinate Judge of Ootaca~ 
mund awarding the two plaintiffs damages 
against the same defendant for alleged 
slander by falsely and malisiously publishing 
the following words: “í have been poisoned- 
and I suspect the Saits are at the bottom 
of it,” meaning thereby that the Saits bad 
instigated the alleged poisoning. The Sub- 
ordinate Judge has found publication proved 
in three instances, that the occasibn was not 
privileged, that, if it was, the defendant was 
actuated by malice, and also apparently that he 


' was never ill at all and never believed himself 


poisoned. The defendant from April 1913 had 


- been in thè service of the plaintiffs’ firm at 


Ootacamund as general manager of their office 
and planting estates. The evidence in this 
oase shows, what is brought ont more fully in 
the case of wrongfuldismissal,that his relations 
with his employers toward the end of Novem- 
ber 1914 were very bad and that they did 
not wish to retain his services. The de- 
fondant appears to have suspested that, rather 


Fhan dismiss him and face an action for - 


damages as they subsequently did, they 
might endeavour to get rid of him hy foul 
play whilst in one of his planting tours . 
He has spoken of ‘yarions sirsamstanse 


- N 
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which excited -suapision in his mind, and” 


while I donot think the cirenmstanses wire 
such as to give rise to a well founded suspi- 
gion, it is, I think, clear that the defendant 
laboured under: it. Before starting on his 
Desember tour he borroweda gun ,to take 
with him, oonmunioated with the Polica, and 
had -the names of his party faken down 
by the Police, and a constable in . plain 
slothes sent round with him. Mr. Rich. 
mond for. the plaintiffa argues that all these 
precautions as well as the subsequent story 


of poisoning were malicious | inventions plan- . 


ned by the defendant to injure his employers, 
This, in my opinion, has not been proved, 
The defendant was clearly anxious to remain 


“in the employment of-the Saits, and could 


only have imperiled his prospects of doing 
so by getting up a oase of poisoning against 
them. “As I observed in the other case, 
it may be that some one in the interests 
of the Saits had been trying to frighten 
him into resigning, but his conduct before 
starting on tour as well asthe entries in ha 
diary show that, however unreasonably, he was 
under apprehensions as to his personal safety. 

This beizg so, if he suffered from poisoning. 
symptoms op the 13th and 14tb, he would na- 
turally, in the circumstances of the case, 
suspect that the Saits were, as was said, at the 
bottom of it, The Subordinate Judgoi in the 


` present oase goes so far-as to refuse to 


believe that he suffered from the symptoms 
to which he speaks, but D’Sonza, the estate 
agent, speaks to his looking ill on the 15th, 
the day after the alleged poisoning, and 
on his way back to Ooty on. the 16th he 
obtained a medical certificate, Exbibit J [9C. 
(a) in the other appeal], which showed that 
he had symptoms of irritant poisoning. The 


"facts that the defendant did not send for 


the Devarshcla doctor at onse, that he 
brought back some of the food be had eaten 
for examination by the Chemical Examiner 
instead of excreta, and that he did not call in 
a dostor after his return to 
are not, in my opinion, a sufficient founda- 


‘tion for the Subordinate Judge’s conclusion, 


that the whole thing wasa malicious inven- 
tion for the purpose of injuring the Saits, 


- That ‘is not conduct to be expected from a 


gentldman “in ‘the position of Mr. Rogers, 


‘however much he might dislike and what- 


ever grievances he might consider himself 
to have nena his _ employers and, as | 


. a 
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‘have already said, each’ a senseless ~and 


wieked plot would bave endangered his 
position- which he was unduly anxious to, 
retain iri spite of, his differences with the 
Saits. The Subordinate Judge appears to 
me to have made fartoo much of the entrieg 
in his private diary in which he had 
relieved his feelings by jotting down what 


he thought pf his employers ' from day to 
‘day: 


It must, I think, be taken that he 
really did suffer on the 12th and 14th from 
symploms of poisoning, which may well in 
this country arise from purely accidental 
siroumstances.. This being so, I think it 
very natural, having regard to the evidence 
as to what preceded, that he should have 
suspected, however unjustly, the Saits, who 
were the only persons interested in getting 


‘rid of him, of being at the ‘bottom of it! 


The Subordinate Judge found publication 
to three persons proved. There is no evidence 
of publication to Major Ward to justify the 
finding and we may confife ourselves to 
publications to’ D’Sdez1, an estate 
suparintendent, on the lth and to the 
publication on the’ 15th on the. defendant’s 
way back to Ootacamund to Bikram Singh, 
another estate superintendent. ‘Tn the evi- 
dence, which was given in July 1917, two . 
and ahalf years after the event, there was 
a conflict between the plaintiffs’ witnesses 
and the defendant as to the details of their 
conversations with the defendant, and as 
to whether it was the witness cr the de- 
fendant who first spoke of the suspicion 
against the Saits arising. out of the de. 
fendant’s illness. As to this I am not pre- 
pared to differ. from the Subordinate Judge’s 
finding that it was. the defendant who 
first ‘mentioned his suspicions, as this 
appears the more likely story, 

At common law it is not actionable to say 
of a man that you suspect him of a crime, at 
any rate, in the absence of special damage or | 
unless the observation be made with reference 
to his business, See Buller’s Nisi Prius, 
1200, Harrison v, Bing (2), Tozer v; Mash- 
ford (3) and Simmons y. Mitchell (4),a deci- 
sion of the Privy Counsil on appeal from the 


(2) (1817) 4 Price 43; 148 B. R. 889; 7 
18 R. R. 54. 

(3) (1851) 6 Ex. 539; 20 L. J. Ex. 225; 166 E. Ri; 
657; 17. L. T.65; 85 R. B. 375. 

(4) (1881) 6 A. C. 156; 60 B. J. P, O. 1; 43 D, T. 
710; 29 W. R. 40:; 43 J.P. 227, ~. Pa 


7 Taunt. 431; 


4 
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Windward ‘Islands, In Parvathi v. Mannar (5), 
Sir Charles Turner, Chief Justice, and Wuthu- 
sami Aiyar, J., held that the common law 
` pulé as to special damage, being necessary to 
support . an action for slander except, in 
certain sases was. inapplicable in India 


, and the case has been argued before. us 
Justification bas. 


as one . of privilege. 
not been pleaded. Taking ito then tə 
be defamatory to say that a person 
is „suspected of. having . committed an of- 
fence, I think the ‘person against whom 
the, offence ig alleged . to have been 
coramitted must- - have a -qualifed 
privilege to ‘discuss the case mentioning 
' his- suspicions with people “who may. be 
In a position to throw light on it, and 
that the privilege has not been akad in 
the case of the. two” publications of the 
words ‘actually charged, which are merely 
words of .suspicion. The oase appears to 
me to come within.the well known rule laid 
down by Parké, B., in Toogood v. Spyring u), 
< which -has been. appraved in so many 
cases and recently by the highest tribunal, 
and ` may .be looked to for guidance in the 
absence oF „any decision more closely in 
point. ‘In ‘general, an action lies for the 
malicious publication of statements which. 
are false in fadt, and injurious -to the 
character of another (within thè well- known 
limits as to verbal slander), and the law 
õonsidera such publication as malicious, 
uriless- it is fairly made by a person in 
~ the discharge of a public or in the conduct 
of his own. .offatrs in matters where “kas 
interest is concerned. In-.suoh cases, the 
occasion prevents the inference of malice, 
which the law draws from unauthorised 
~ communisstions, 
defence. depending on the absence of actual 
malice, Tf fairly warranted by any rea- 


. sonable écsasion or exigency and honestly 


made, such cémmunications arè ~ protested 
for ‘the common convenience and welfare 
of society; and the law has not restricted 
the right to make them within any .narrow 
limits.” Here the communication wasin my 
opinion made by the plaintiff “in the oondaat 
of his own affairs in matters where 
“bis interest is was concerned” within 
the meaning of the rule, and was, therefore, 
privileged .in' the absence of actual malise 


which,, in my opinion, has not been proved, R 


' (5) 8 M. 175; 3 Ind, Dee. (x. 8.) 121, 


wah ot 


` Major Ward. 


and. affords a gualified ` 


It -bas been argued that the communication 
to the two "superintendents gould not be 
privileged because there was no common 
interest that is to say, that it’ “did not 
thatter to them whether the defendant 
‘was poisoned or not, Happily, this contention 
appears to be erroneous in law. State- 
ments made to protect the interest of the 
speaker and statements made to protect a 
common interest form distinct heads of 
privilege and are so dealt with in Articles” 
36 and 37 of the most recent edition of Sir 
Hugh Fraser's Law of: Libel and Slander, 
5th Edition, pages 226, 228. In my opinion 
the ease comes within the former head of 
privilege and malice has not been proved. 
' The appeals must be allowed and the. 
suits “dismissed with costs throughout. 
Sasdacinr Aiyar, J.—I agree. In this casd 
the plaintiff, the head ofthe, firm in whioh 
the defendant was 7 employed as general 
manager, and who is known as the senior 
Sait, claims damages against the defendant 
for defamation. The allegation in’ the 
plaint is that the defendant malicious. 
ly spoke and published the following words:— 
“I have been poisoned | and I suspest that 
the Saits are at the bottom of it.’ These 
defamatory statements were said to have 
been made to three individuals, namely, 
A, W. D'Souza, P. J. Bikram Singh and 


were the 15th and 17th of December 1914 

The defense is that the suggestion about 
poisoning came from the subordinates of 
the plaintif, and that the defendant “hay- 
~ing regard to the surrounding incidents 
of the particular tour on ‘which he Was 
engaged, thought . it likely to betrue”, At 
the time of the issues, apparently no plea 
of justification was advanced. Iseue l(b) 
raises the question of privilege. ‘The Sub- 
ordinate Judge found that the words were 
uttered by the defendant, that there was 
no privilege, and that he was actuated 
by malice. In the appeal Mr. Chamier 
mainly rested hia contention upon the 
plea of privilege. In order to appreciate 
this sontention a few facts have to be 
stated. Defendant was employed by the 
plaintiff, and his sons as their general 
manager. The engagement was in May 
1913. The parties were not on good terms 
almost from the beginning. There were 
frequent dispatea. - Ultimately Plaintiff wag 


-E 


ony 


The dates of the publication | 


"634 


INDIAN OASES, 


[1919 


> LESLIE ROGERS, J. B. V., Aw Re HAJER FAKIR MUHAMMAD SAIT. s 


dismissed “from service on the. 17th Feb- 
ruary 1915. 
sal the--defendant started on his tour 
of inspection to the estates belonging to 
the plaintiff in Wynaad. His. case is 
that on the 13th evening he was unwell 
and that he suspected one Jamaluddin, -a 
writer at the estate, of having poisoned him. 
He says he got worse- on the morning of 
_the 14th and that when D'Souza, the 
superintendent of the estate, came to see 
him, the, latter suggested ` that he must 
~ have been poisoned at the instance of the 
Saits, and that thereupon be informed 
D'Souza that he also believed that the Saits 
“< were at the bottom of the poisoning... On 
the 15th defendant met Bikram Singh, 
the superintendent of another estate, who, 
aicording to’ him, also believed tbat the 
` Saits must have set up somebody to 
poison him» On his way bask to Ootaca- 
mund from the tour he met Major 
Ward to whom he communicated his aus- 
pisions. 

' The question for consideration is, whe- 
ther these communications to these three 
people were privileged and if privileged, 
whether .on the evidence it is proved that 
defendant was actuated .by malice. As 
regards Major Ward, Mr. Richmond, who 
appeared for the defeidant, did not se- 
riously argue that tha evidence is sufficient 
te establish publication, Major Ward him- 
self does not remember having heard from 
the defendant the words complained of, and 
the other evidence is not strong enough 


- to establish that the defamatory words were ` 


published to Major Ward: The oase of 
the otber two persons stands on a different 
footing: 

D’Souza and Bikram ‘Singh and the 
defendant were oo- -employees under the 
plaintiff. Defendant says that he gave ex- 
pression to the words complained of as 
he was anxious that enquiries should be 
started regarding the truth of the rumour 
that the Saits` 
the poisoning. On the question as to 
whether D’Sonza started the conversation or 
whether the statements were first’ made 


by the defendant, there is not much reli-- 


_able evidence. I shall proceed to deal with 
the case on the footing that the defendant 
firaticommunicated his suspicions to D’Souza, 
It was argued by the learned Counsel for 


į . 


v 


Ten days before the dismis- ` 


- But 


were at the bottom of - 


_ the plaintiff that the defendant's evidenco 


about his desire that enquiries should be 
made shonld not be accepted, He refers. 
to the fact that in his deposition in the 
suit - for damages for wrongful dismissal 
he did not mention this ciroumstance. 
it must be remembered that, in that 
case the question about poisoning arose” 
very inoffentally and consequently the omis- 
sion to refer to the starting of enquiries 
is not a ground for holding that the de- 

fendant is not speaking the truth. It 
was also contended that the evidence of 
D'Souza and Bikram “Singh is more en- 
titled to weight than that of the defend- 
ant. These two persons did mot communi- 
cate to the plaintiff their version of what 
happened immediately after the words were 
spoken and even after the dismissal of the 
plaintiff, The learned Counsel for the plaint- 
iff. admitted that it was after.the examina- 
tion of the defendant in the suit for wrongful 
dismissal that enquiries were started from 
which it was learned that defendant spoke 
to these two persons the words complain- 
ed of. I feel little hesitation in holding 
that the evidence of the defendant is en- 
titled to greater weight than the evidence 
of these two persons. If we reject the evi- 

dence of these two witnesses, the defend- 

ant’s evidence is practically uncontradioted. 

My conclusion is that defendant spoke 
these words. to D'Souza and Bikram 
Singh with a view of starting enquiries 
regarding the truth of the suspicion that 
the Saits were at the bottom of the 
poisoning incident. On this conclusion tke . 
question is whether the statement is pri- 
vileged. 

In Toegood v. Spyring (1) Baron Parke 
in defining the limits of privilege uses 
language which has since become classical, 
He stated at page 193:— In general, an-action 
lies for the malicious publication of state- 
tments which are false in fact, and injurious 
to. the character of another (within the 
well-known limits as to verbal slander), 
and the law considers such publication as 
malicious, unless it is fairly made by a 
person in the discharge of some publis or 
private duty, whether legal or moral,’ 
in the conduct of his cwn offaizs, in wanes 
where, his interest is concerned.” In such 
cases, the oasasion prevents the inference 
of melice, which the Jaw draws from 


, 
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unauthorized communioationg, and affords 
a qualified defence depending, upon the 
absence of actual malica,” In London Asso- 
etation for Protection of Trade AA Greenlands 
Lid. (6) and in Adam.y. Ward (7) this 
dictum of the learned Baron was regarded 
as laying down the law correctly. Refer- 
ence may also be made to Hamonv. Falle 
(8) and to Stuart v. Bell (9).° The point for 
determination, therefore, i is whether the words 
published to D’Souza come within rthe 
protection . referred to.in the dictum above 
quoted: There. can be no donbt that the 
/ defendant was acting in the discharge of 
a private duty, and that the communica- 
tion related to the conduct of his own 
affairs,. He was under the employ of tke 
Baits. He had rightly or wrongly come 
to the conclusion that the | Saits were 
-` anxions to get rid of him, ‘Under these 
circumstances, if he asked D'Souza, a sub- 
< ordinate of the Saits and who was also a sute 
iordnate of his, to institute enquiries regard- 
ing the truth of the suspicion, was he not 
acting in the conduct of his own affairs 
and in respect of a matter in which his 
. own interests were concerred'? —1 am of 
opinion that the communication to D’Souza 
comes within the principle of Baron Parke’s 
pronouncement, Mr, Richmond contended 
that the person to whom the communica- 
tion is made, must have an equal interest 
with the communicator if_the’ privilege is 
tö -be maintained. He relied on Force v. 
‘Warren (10), Which to a certain extent 
supports him. In Whiteley vy. Adams (11) 
Erle, ©. J, caid:—“So also is the 
rule as to giving information concern- 
ing private individuals, when given “tong 
‘fide, and to. a person’ haring an în- 
terest in making the enquiry.” I do not 
understand the learned Chief Justice to 
have laid down that _ unless 
who receives the communisation is equally 
interested: there can be no privilege. He 
(6) (1916) 2 A. O. 15; 85 L, J. K. B,.698; 114 L. T. 
434; 32 T. L. R. 281. 
(7) (1917) A. C. 809; 166 L. J. K, B. 849; 117 L. T, 
34; 33 T. L. R. 277. 
(8) (1879) 4 A. O. 247. 
(9) (1891) 2 Q. B. 841; 69 L. J, Q. B. 677; 84 L, T. 
633; 39 W. 8.612. 
110) (1864) 15 O. B. (x, s.) 806; 148°E, R. 1002; 
137 R. RA 778. -> 
= 411) (4863) 15 ©. B. (x. s£.) 892 at p. 418; 83 L. 
J. C.-P. $9; 10 Jur, (N. s.) 470; 9 L. T. 483; 12 W. R. 
168; 148 E. R. 838; 157 R. Rv572, 
= “ 


the person: 


was only referring to one clase ‘of oases, 
‘As a matter of fact if we look into the 
earlier portion of the judgment, it is clear 
that the Lord Chief Justice was stating 


the law in terms identical, with those 
employed by Baron Parke. He states : 
“Not only, therefore, was . the defendant 


‘in my judgment discharging & social and 
moral duty, but he was also acting with 
a just view to his: own.interest in writing 
that letter.’ Mr. Justice Byles in the 
same case says that the law has been well 
laid down in Tovgood v. Spyring (l). Mr, 
Rishmond stated. that if the receiver of 
the communication is a friend ora Police 
Officer the privilege would exist. I fail to 
see why the sommunication made to a 
subordinate with a view to starting an 
enquiry’ should stand on a different foot- 
ing. In Stuart v. Bell (9) communications 
made to a friend were considered to ke 
.within. the rule -enunciated by Baron 
Parke. The same prinsiple-governa com- 
-tannications made to a subordinate. In 
my opinion the communication made to 
D'Souza was privileged: 

_ As regards Bikram Singh, it was con- 
tended by tke learned Connsel for the 
respondent that, as already a communi- 
cation was made to D’Sonza and’as snb- 
sequently the defendant had conveyed his 
suspicions to a Sub-Inspector of Police, the 
further communication to Bikram Singh 
was unjustifiable. No doubt in Force vy, 
Warren - (10), Erle, ©. J., saysr—"Ib is 
no pert of a man’s duty to go into 
the confessional to every chance person 
who may choose to ask impertinent ques- 
tions, And I see no interest that the 
defendant could have to justify himself 
in the eyes of that witness.” This deci- 
sion of the Lord O. J. has not 
heen commented upon or followed in any 
of the_subsequent decisions, After all, the 
question fcr consideration is whether in the 

. Gircumstances in which the defendant fourd 
himself, he exceeded the privilege by re- 
peating his suspicions to another subordinate 
of his. He no doubt had sety D'Souza cn 

~ the track of an exquiry, and ke appa- 


rently thought that the matter should be . 


taken up in hand by -Bikram Singh algo, 
I do not think tbat even on the principle 
stated in Force v. Warren (10) the defendant 
can be said to baye excgeded his privilege, 
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I; $herefore, hold. that both the communisa- 
tions, were privileged. 

~The next question is, whether the defend- 
ant was actuated by malice. The Subordinate 
‘Judge found „that; the defendant ‘sould 
. have had no _ reasonable belief in the 
rumour. whioh he had given ourrency to. 
At first sight it seems “almost ineredible 
that, a person of the status and attain- 
ments ‘of the defendant should have believed 
that the Saits intended to poison him, But 
the state of mind of the defendant has to be 
judged from the surrounding circumstances, 
He had sconasived a great dislike to the 
plaintiff and the plaintiff made no 
of his desire to dispense with the services 
of the Cefendant. One ludicrous incident 
seems to have told on the nerves of the 
defendant, The Saits had stored in the 
. ofice godown some manure. The defend- 
was led to.think that these were 
ashes from the cremation ground brought 
in ‘order to practise incantation. The des 
fendant, who_says that he has been attract- 
ed~to the subjest of- black magic by what 
he heard during his employment in the 
north of India, seeins apparently to have 
been - impressed that these - ashes were 
bronght*-to the “office with a view to 
practising black magic on him. Some 
persons in the cffise of the Saits seem 
to have ‘played upon his credulity. In~- 
this frame of mind the defendant believed 
that the visit of Jaffar Sait in November 
1914 to the Wynaad estates was with a 
view to get the defendant into trouble. 
He seems to have asked the Superintendent 
of Poltse at Ootacamund for the ‘services 
"+ of a detective in his tour. There cay be 
no question “that the defendant was in a 
morbid ataté of mind regarding his safety. 
I have no doubé that there was no resson- 
able ground for this beliéf, At the same 
time, I am not prepared to say that he 
was not bona fide- under the impression 
that attempts were being made to get rid 
of him. He went on his inspecting tour 
in this, nervous state. I fully believe his 
evidence thaf he was unwell on the even- 
ing of the 13th and on the morning of 
„the 14th The certificate of the Sub- Assist- 
“ant Surgeon given on the löth toa certain 
extent supports him. D'Souza’s evidence 


given on tho former oseasion algo corroborates . 


his. evideace, I haveno doubt that he was 


~ ` 7 e 


secret ~ 


unwell.. 


that the Saits had engaged men to poison, 
him. What we have to consider is whether it 
was an honest belief. Tindal, OC. J, 
said in Coxhead v. -Richards (12): “Oa the 
contrary, all the evidence went to prove 
that what he did he did under the full 
belief that he was performing 4 duty, 
however’ mistaken | he might be as 
to the existence of. such a duty, or in the 
mode of performing it.” In Stuart v. Bell, 
(9) Lord Justice Lindley, after ‘ examining 
a number of  decisioris, says that the 
opinion of Tindal, ©. J, “is the most 
accorate and safe to take as a guide.” 
Lord Buokmas‘er.in London Association for 
Protection of Trade v., Greenlands Ltd.. (6) 
states the law in -similar terms. Í am of 
opinion that the defendant must be taken 
to have been under a bona fide belief that 
the Saits were at the bottom of an attempt 
to get rid of him, and hold that no 
malice has been established 
J Gonfess that I have come to the concla- 
siom on’ the question of malice with some 
hesitation. Bat having regard to the 
strained relations that existed between the 


This illness coupled with what -he- 
believed about the bringing in of human ashes 
so worked upon his nerves that he thought. 


in this case. . 


plaintiff and the defendant -just before the 6 


insident happened and having regard -to 
the st&te of mind which the defendant 
was in, and’ rejecting as I do the evidence 
of D’Souza and Bikram Singh for the 
reason that their story, if “true, - 
have been. communicated to the plaintiff 
either atonse or at least after the dismissal 


of the defendant from the service,.I cea: 


no reason for not a3septing the uncontra- 
dicted evidence ‘cf the defendant on the 


question of his bona fides, L would, therefore, 
reverse the judgment of the Subordinate 7 
Judge and dismiss the plaintiff’s suit with, 


costs throughout. 


M. Cc. P, ` 
Appsals allowed, 
(12) (1846) 20. B. 33); 5L 7, Cc. P. 273; 09 
Jur. 934; 135 ER. 1039;63 R R 992: wa ` 
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SARABAL AMIBAL V. MAHOMED CASSUAI TAJI JAN MAHOMED, 
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< BOMBAY HIGH COURT, 
ORIGINAL Civi Jonispicrion Suir No. 10 
or 19127 ` 
August 22, 1918, 

.. Present: —Mr. Justice Marten. 

| SARABAT AMIBAI—Paritioner 

3 id BETSUS 
MAHOMED CASSUM HAJI JAN 


i MAHOMED —RESPONDENT. 
Probate and Administration Act (V of 1881), %°3— 
, Muhammadan Law— Will, execution of —Attestation, 


whether necessary — Instructions to solicitor, whether _ 


can operate as Will—Cutcht Memons, law governing. 
Cutchi Memons ‘are governed by Muhammadan 
_ Law 4 regards the execution of their Wills. [p. 687, 
- col. 2° ii 

Under the Muhammadan Law no attestation of a 
Will is necessary. [p. 687, col. 2.] : 

A document drawn up by a testator in the nature 
of instructions to his legal adviser or to his relative 
as tothe instructions to be given to the legal adviser 
as tothe disposition of his property isa good Will 
and should be admitted to Probate. [p. 638, col. 1.] 


Mr. Kanga, for the Petitioner. 
-Ma 


- JUDGMENT.—This is 
The petitioner who 
Outohi Memon. applies for Probate of a 
document as being the last Will and 
testament of her deceased husband, which 
document is in the following terms according 
to the official translation:~ | 

““May it be known to Bhai Abdulabhai 
as follows:—In. the Will which you will 
get, made, to-morrow and give me, bè kind 
not to forget (to add) my ‘Mukhatyari’ 


as long as I om alive and after me my 


wife’s ‘Mukhatyari’. Whatever costs may 
be: incurred I will pay you. Written by 
your servant Mahomed Hasam Haji.” (Oa 
the other side) Bhai. Abdulabhai. 
‘Makhatyari’. I should” explain, means 
absolute ownership or authority or fuil 
power. A : 4 ? 
Now this gentleman Abdaolabhai is the 
_ testator’s deceased sister's husband, in other 
words, his brother-in-law. He has made 
an_affidavit.and 1 have also seen him in 
the wifness-box, and I may say that I 
am -sSatisfied that this document was written. 
by the testator and given to the witness. 
under the- circumstinces stated in -~ his 
affidavits . - : i p 
The testator was a Catchi Memon and- 
. f á 
in some respects Outchi Memons are 
-governed by Hindu Law. Farther, the 
docoment in question is not attested, But 


Į think it is quite clear, and at any rate . 


$ 


a curious .case. 
is .the widow of .a | 


a 
3 a 


OASES. . ` 637 


ihere is an express authority of this Court 
precisely in pomt, that Cutchi Memons 
` are governed by Muhammadan Law as regaras 
the execution of their Wills, and that under 
Muhammadan Law no attestation is necessary. 
The case 1 refer to is Aba Sutar Ilagi 
Aboobuler, In re (1) and is a desision ot Mr, 
Justice Tyabji, So far, theretore,as that 
point is concerned,- i think no difficulty 
are’ the point on which I have felt diffioalry 
3 = whether this document can fairly be 
regarded as a Will, Having regard to who 
the testator. was, all we are concerned | 
with ig the Probate and Administration 
Act. Under section 3 of that Act the defini. 
: ‘li is: . 
tion ot means the legal declaration of the 
intentions of the testator “with respect “to 
his property: which he desires to be carried 
into effect after bis death.’ 
‘Phe declaration must; , therefore, be a 
“legal declaration.” Bat I see nothing hore 
whiob; according to Mgtammadan Law, 1s 
illegal. In fact by that law an unsigned 
declaration or even an oral declaration 13 
sufficient. The document in question is, 
therefore, a legal declaration, and prima facie, 
it would seem to be a declaration of nis 
intentions with respect to. his property 
which he desires to be carried into effect atter 
his death.” It is true that this docunient 
might be construed and probably is in the 
‘nature of ‘instructions to his legal advisers 
or to his relative as 10 the instructions ta 
be given’ to ithe legal advisers as to the 
disposition of the property, but as to that 
I think ona may compare what 18 said 
in Mayne’s Hindu Law, 8th Edition, page 
588: - 
“So, a paper drawn up in accordance. 
with the instructions of the testator, and 
assented to by him, will be-a good Will, 
though not signed. And if a paper containg 
the testamentary wishes cf the deceased, 
its ‘form is immaterial. For instance, 
petitions addressed “to officials, or answerg 
to official enquiries have been held to amount 
to a Will..,Similarly a matrimonial arrange- 
ment deed and a deed of assignment have. 
been held to: operate as a Will.” h 
In a case before- the Privy. Council of. 
Mahomed Altaf Ali Khan. v. Ahmed 


(1) 7 Bom. L. R, 558. 
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Buksh (2) a dootment there, which was a 
‘power-of-attorney having an expression of 
what -was to be done with the property 
after the death af the person giving the 
power, was held to operate as a Will. 

Farther, it seems to be the case that 
if the solicitor had drawn up the document 
in accordance With the intention of the 
testator as being his Will and he had 
assented to that, that would have been a 
valid Will although not signed by him, 

Here we have tbe converse case for we 


— get the original instructions of the testator 


< to. the solicitor, I think, therefore, that 
his original instructions should be as valid 
as the more formal document that the solicitor 
would, in the ordinary course, have drawn 
up in accordance with those instrusticns. ' 
Abdulabhai, as I have said, has heen in 
the box and he says that he told ike 
testator that be would send for the Vakl 
the next day and -prepare a Will to that 
effect, that is to say, to the effect mentioned 
in the document in question. I think this 
shows that the document’ really contained 
the testamentary ‘irtentions ofthe testator, 
I should perhaps explain that the reason 
for all this was that the testator was lying 
on his death-bed suffering from cancer of 
the tongue and was unable to speak 
properly at the time'and that he died 
two days after the date of this letter. 
On the whole, although this oase is near 
the line, I think that, having regard to 
the fact that the parties are Muham.- 
madang, this document was a valid’ Will and 
may be admitted. ‘to Probate accordingly. 
I should have mentioned that there was 
at one. time a caveat. lodged by the 
testator’s brother disputing the dosument 
‘gs a Will. That caveat has been with- 
drawn and I dare say the reason for it 
is that probably at a subsequent stage it 
will be contended that all that the widow 
takes under the docament is a Hindu 
widow’s estate. If that contention is correct, 
the question is large.y academic whether 


this is á good Will or not, for the 
property will devolvə in the same 
way as on an intestacy. Bat as [ have 


intimated, in my view it is a good Will 

and sccordingly I admit it to Probate. 
Caveat dismissed. 

i Oaveai dismissed, 


(2) 25 W. B, 121 
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MADRAS HIGH COURT. 
Civin Appear No. 192 or 1917. 
September 3, 1918. , 

Present: =Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri Aiyar. 
LANKA LAKSHMANNA AND ANGTHER, 

wINORS, BY MOTHER AND NEXT FRIEND LANKA 

SURAMMA AND ANOTHER—PLAINTIFFS— 

APPELLANTS 
versus 
LANKA VARDHANAMMA AND ANOIKER— | 
Derenpants— RESPONDENTS. 

Evidence Act (I of 1872), s. 28—Registration Act 
(XVI of 1908), 3. 41 (2)— Will, genuineness of, proof 
of - Enquiry before Sub- Registrar—Depositions, whether 
admissible in sdbsequent suit. 

Depositions made before a Sub-Registrar ab an 
enquiry under section 41 (2) of the Registration Act 
on the presentation of a Will are admissible in evi- 
dence in 2 subsequent suit between the parties in 
which the genuineness of the Will is in dispute, 
provided the witnesses are dead and the other party 
aaa 5 opportunity a cross-examining them. [p. 640, 
CO. 

Appeal akak the decree of the Court 
of the Subordinate Judge, Kistna, at 
Ellore, dated the 7th April 1917, in Original 
Suit No. 82,of 1916. 

Messrs. B. Narasimha Rao, K. Srinivasa 
‘Aiyangar and K. 9, Araramudu Atyangar, for 
the Appellants. 

Mr, G. Venkataramiah, for the Respondents. 

JUDGMENT, 

Wats, C. J.—Objection hasbeen taken 
in this case that the Subordinate Judge 
wrongly admitted in evidence depositions of 
persons dead at the date of the trial which 
had been made by them at an inquiry held 
by the Snb-Registrar under section 41 (2) 
of the Indian Registration Act (XVI - 
of 1908), when the Will or authority to 
adopt which is in question in this suit 
was presented for registration. Such de- 
positions have been frequently admitted 
and acted on without objection, 
but there is no authority ou the point, 


‘and it is-necessary to consider the question 


of their admissibility under section 33 of 
the Indian Evidence Act. It may be said 
at the outset that the Legislature clearly | 
intended to give a-wide scope to-the section 
and to go beyond the English Law, because 
it renders admissible, not only evidence 
given by a witness in a judicial proceeding, 
but also’ evidence given by a witness “before 
any person authorized by law to take it”, 
and also provides that a criminal trial or 
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enquiry shall bs deemed. to -be a pro- 
eeeding. between the prosesntor and the: 
acouzed within the meaning of the section. 
In the earliest case of Godbolt 326 at page 
827; 78 Eòglish Reports 192 it was 
laid that whan a witness was dead or could 
not be found, “his deposition in an Haglish 
Court in a causa batwixt the same parties, 
plaintiff and defendant, may bə allowed 
to be read to the Jury.” Taylor on Evi- 
dence, baragragh 464, says: “Where a witness 
has given evidence under oath in a‘ judicial 
proceeding, in which the adverse’ litigant 
had the power to cross-examine, the testi- 


mony so given will, “if the witness himself . 


be incapable of being: called, be admitted 
. in any subsequent suit between the same 
parties or those claimiig under. them, if 
such suit relates‘to the same subject or sub- 
stantially involves the sama material ques- 
tions,” The Indian Evidence Act (section .1) 


`. applies to judicial proceedings in or before 


“any Court and accordingly séction 33 deals 
with the admissibility of previous deposi- 
| tions “in @ subsequent judicial proceeding,” 
that is, in a judicial proceeding arising 
subsequently .to the, making of the 
deposition. But thə previous deposition need 
‘not have beeri made itself in a judicial 
proceeding. Ascording to the language of 
section 33, itis sufficient if it was made 
in a judioial- proceeding’ or in such circum- 
stances as to make it “evidence given by 
a witness before aby person authorized by 
law to, take it.” Now the word “evidence” 
is defined | in sestion 3 as meaning and 
inoludiúg ‘ ‘all statements which the Court 
permits or requirestc be made before it by 
witnesses in relation to matters of fact under 
enquiry’ ’ and “Court” is defined as includ- 
ing “all persons except arbitrators legally 
authorized to take evidence”, and the Sub- 
Registrar is a „person authorized to take 
evidence within the meaning of these defini- 
tions ander the provisions of the Indian Re- 
gistration Ast, which are referred to below, 
as he is,a person authorized to take state- 
ments from witnesses in relation to matters 
of faot under enquiry before him. 

The only remaining question is whether 
~ fhe provisos to ‘section 383 were satisfied 
(1) that the former proceeding was between 
‘the same parties or their representatives- 
in-interest, (2) that the adverse party 
in the first proceeding had the right- 
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and opportunity to oross%examine and (3) 
that the questions in issue were substantial- 
ly the same in the first as in the second 
proceeding. 

For the purpose of answering this ques- 
tion, it is necessary to examine the statutory 
provisions regarding the proceedings of the 
_Sub-Registrar under section 41 (2) of the 
Act. That section imposes on him the duty 
of fregistering| the: Will if he is satisfied that 
it was executed by the testator, that the 
testator is`dead and that the person pre- 
senting it claims as executor or otherwise 
under the Will, Sestion 63 gives the regis- 
tering officer power to administer oaths at 
his discretion to persons examined befdre 
him and to resord their statements, and 
section 36 provides for the summoning of 
witnesses at thé instance of persons present. 
ing any document for registration or olaim- 
ing under any dosument which is capable 
of? being so presented and also provides for 

a enforcing their attendanos, etc., -in the same 
‘manner as in suits before Civil Courte. 
Under section 69 AO) which authorises the 
making of fules “generally regulating the 
proceedings of the Registrars and Sub- 
~ Regiatrars,” rules have been made as to “the 
enquiry contemplated by section 41 (2) of 
the Act.” Rale 69 requires the registering 
officer to whom the Will is presented for 
registration to fix a day for such enquiry 
and to cause notice of the enquiry (a) to 
be served on persons to whom, in his 
opinion, special notice should be givenand 
(b) to be published (1) in the Distriot 
Gazette and (2) in the villages where 
the testator lived, where interested 
parties may reside and where the property 
of the deceased is situated. Rule 70 
requires him to summon witnesses, not only 
at: the desire of the persons presenting 
the Will—as he is required to do by sec- 
tion 36 of the Aot, but also at the desire 
of persons who object to registration on 
the ground that the Will was not executed 
by the testator or that he is not dead or 
that the person presenting it is not entitled 
to present it under section 40, thatis to 
say, that he does not claim under it as 
executor or otherwise. “Rule 168 shows 
that the rules contemplate that 
the parties may be represented by 
Counsel as it prohibits any but licensed 
praotitieners from appearing at the enquiry, 
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and rule 72 a requires the registering 
offiver to prepare and plase on record a 
memorandum in English containing a sum- 
` mary of the evidence and the reasons for 
registration or refusal, as the case may be. 
There is an appeal from his order to the 
Registrar under section 72 (1) of the Act. 
In construing the provisos to section 33 it. 
is important to ‘remember that section 33 
is applicable even where the earlier proceeding 
was nota judicial proceeding and, therefore; 
that the section contemplates that the pro- 
visos may be satisfied and the evidence at 
the earlier, enquiry ‘,be admissible even 
where . .that enquiry , does not satisfy 
all the “yequisites of. a judicial proceed- 
ing. We .shonld, therefore, be on our 
guard. against construing the language, of 
the provisos s0 strictly as to exclude 
evidence at all enquiries which are not 
judicial proceedings, - and we have not to 
consider whether the enquiry is oris nota 

judicial proceeding as in Queen-Hmpress v,, 
Taba (1) and Atchayya v. Gangayya (2), or 
‘whether. or not the doctrine of absolute privi- 
lege applies to statements made at it, as to 
which see ‘Krishnammal y. Krishnatyangar 
(3) and Co-partnership Farms Lid. v, Harvey- 
Smith (4), .Approaching the question in 
this way, I think the first and third pro- 
-visos to section 33 are satisfied when, as 
in the present case, the parties to the 
` suit or those whom they represent, were 
arrayed against each other at the enquiry 
before the Sub. Registrar, the one side up- 
holding the genuineness of the Will with 
a. view to its registration and the other 
side attacking it, and that the enguiry must 
be: considered to. have been between the same 
parties ‘and Sapata hyang about the same 
question. 

There only. remains . the question ‘aha: 
ther the adverse party at the enquiry 
had the right and opportunity to cross- 
examine so as to satisfy the second proviso. 
This has all along- been regarded as the 
leading test, as stated in Buller’s Nisi 
Prius 239 (1793): “A deposition cannot 
“be given. in evidence against any person 
that ‘was not a party to the suit, and the 


reason is, because he had not liberty to cross- 
. (1) 12_B. 36; 6 Ind. Deo. (x. s.) 509, 
AB) 16 M. 138; 2°M. L, J. 64; 6 Ind, Dec. (x. s ) 445; 
~ (8) 16 ind, Cas, 652; 13 Cr. L. a 503; (91 2)M. Wi 
N. 418; 23 ML. J. 50. -* . 
, (4) (1918) 84 T. L. R, 414... > 
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examine the .witness; and it is “against 
natural justice tbat a man should ba son- 
eluded by proofs in a oause to which he 
was not a party.” Now it isto be observ- 
ed that while under the Acb and’ the 
rules made pursuant to it, ‘the-partias pro. 
pounding the Will for registration and op- 
it both have -the right to have 
the witnesses summoned (rule 69) and the 
registering officer is required to “prepare and 
place on record a memorandum in Haglish 
containing-a summary of the evidence” the 
rules do not provide expressly either for the 
examination or oross-examination of the 
witnesses sammoned on either side. But 


“these provisions for summoning the wit- 
nesses and . recording their 


‘evidence, in 
my opinion, necessarily’ imply thst they 
are to be both examined and cross-examined 
in the ordinary way,” espedially as _ the 
rules. contemplate that the. partis 1 may 
appear . by Counsel. Otherwise, their statė. 
ments ‘could scarsely be- referred to as 
evidence in the -rule, ‘or form the basis 
for the summary of the reasons for registering 
or refusing to register which the registering 
officer is required by the rule to record, 
It is’ also the -invariable practice for the 
witnesses at these efquiries to be pross- 


examined and, as has been said, the practice . 


of the-Qourt is the law of the Oourt, 


_ It would; 1 think, be very unfortunate if: 


we ‘had bean compelled. to hold otherwise, 
as owing partly -to the fact that Mofuasil 
“Wills do not require Probate, suits as tó 
Wills not infrequently come’ on. for trial 
when nearly all the parties acquainted with 
the facts are dead. 5 -; 
[His Lordship then. dealt with the 
evidense.} < fos 
‘The appel i is dismissed with costs, . 


Sron eres J.—I agree. 


M . c. P. s: 
Appeal dismissed, 


“a 
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HAJEB MOHAMED HABIULLAH BADSHA SAHIB, In the matter of. 


MADRAS HIGH COURT. 
Insotvency Penition No. 112 or 1917. 
September 18, 1918. 

- Present :-—Mr. Justice Coutts Trotter. 

In the matter of’ HAJEE MOHAMED 
HABIBULLA BADSHA SAHIB— 
AN Insorvent, 

Criminal Procedure Code (Act V of 1898), s. “195 
(1) (b), (c)~Sanction fo? prosecution—Duty of Court 
—Opinion on merits, avoidance of—Insolvency pro- 
ceedings — Claim petition— Afidavit presented to Official 

. Assignee, false statements in~ High Court, power of, 
to grant sanction. 

In sanctioning the prosecution of a person the 
Court should abstain from giving anything like an 
analysis of the materials submitted to it for the 
purpose and avoid expressing any opinion as to 
the probability or otherwise of -a conviction. All 
that a Judge in giving sanction is called upon to 
do is to feel that the matter is one which, on the 

_ face of it, requires investigation by a magisterial 
< Court. Lp. 641, col. 2.] 

Krishnamma v. Chitturi, Chinna Perraju, 27 Ind. 
Oas. 179; 17 M. L. T. 15; (1915) M. W. N. 140; 16 
Or. L. J. 115, followed. 

Palaniappa Cheltiar v. Ramaswami Chettiar, 
Ind. Cas. 321; 32 M. L.J. 64 BOM, L 
L. W. 815; 18 Ore L. J. 289, dissented Pau 

A. claimant in insolvency proceedings who files 
an affidavit in support of his claim before the 
Official Assignee, who is empowered as a subordi- 
nate officer of the Court to investigate it, is a 
party “to the proceedings before the Court within 
the meaning of section 195 (J), (c) of the Criminal Pro- 
cedure Code, [p. 641, col. 2: p. 642, col. 4.) 

The High Court can, therefore, in the exercise of 
its insolvency jurisdiction, sanction the prosecution 
of the claimant for false statements ‘contained in 
such affidavits. [p. 642, col. 1.] 


Application 


33 
>T 557; 4 


for sanstioning 
sestions' 193 and” 406 of-the Indian Penal 
Code. - 

JUDGMENT.—This is an ‘application for 
sanctioning the prosesution of two persons 
for offenses under sections 193 and 465 
of the Indian Penal Code, Agresing, as 
I do, with tha views expressed by Napier, 
J., in Krishnamma_v. Ohitturi Ohinna Perraju 
(1) and disagreeing with those of 
Seshagiri Aigar, J, in Palaniappa Ohettiar 
v. Ramaswami Chettiar (2) which observa- 
tions, in my opinion, ‘are dicta which 
were quite. unnecessary to the case decided 
by the Bench on.that occasion, 1 feel 
myself in very great difficulty .as to what 
I should do in this case. É am satisfied 


(i) 27 Ind. Cas. 179; 17 M. L. T. 15; (1916) M.. 


W.N 145 16 Or. L. J. 115. 
(2 88 Ind. Oas. 821; 32 M. L, J. 54; 20 M. L.T, 
657; 4 L. W. 616; 18 Or. L. J. 289 


41 


= 


the “pro- ` 
-secotion of two -persons for offenses under~ 


that the true interest of the acoused . 
requires that the Judge who gives sanction 
should abstain from giving anything like 
an avalyais of the materials submitted 
to him for the purpose, or expressing any 
opinion as to the probability or otherwise 
of a conviction. I think that all that a 
Judge in giving sanstion is called upon 
to do is to feəl that the matter is one 
which, on the face of it, requires investi- 
gation -by a magisterial Court and ultimate- 
ly by a competent. tribunal, To my mind, 
it would be fatal to the interest of the 
accused person that it should be thought 
that, because an order of sanction bas 
gone, the Gommitting Magistrate should feel 
that the sanctioning Court has made up 
its mind that there is made out against the 


accused a prima facie case in the sense 
that would, demand committal. That is the 
duty, in my opinion, of the Magistrate 


before whom the case is brought up, and 
not of the Judgé before whom the sans- 
tion is applied for; and I think that it 
is well put by Ayling, J., at page 559 of 
the casein 20 M. L T. [ Palantappa Ohettt{ar 
y. Ramaswami Chettiar (2)) where he says: 

“In effect by according sanction, it does 
not say tothe Court which tries the case: 
“This is a case in which I think yon will 
have to convict,’ but “This is a case which I 
think it is worth your while to enquire into.” 

That is the only view I express in sano. 
tioning this prosecution. 

Various pointes were taken: The frst 
one was that the affidavitand the promis- 
sory note filed along with it which is the 
foundation for these proceedings was not 
done in a proceeding in a Court, on the 
ground that it was filed not before me 
directly but before the Official Assignee, 
Ia my opivion, the heading of the ‘affi- 
davit alone is enough to show that this was 
filed io this Court in a proceeding in this 
Court, although, as a mere matter of maohi- 
pery, certain claims may be adjudicated 
upon by the Official Assignee as a subordi. 
nate Officer of this Court In any view. 
that point is absolutely uvarguable. Then 
itis said that the sanction under section 195 
(1). (c), Criminal Procedura Code, is not for 


-~ an -offence sommitted by a party and, tbere- 


fore, it.does not fall within the scope of 
this section. In my opinion, & claimant 
who files a claim inan insolvency petition 
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-in this Court is a party to the proceed- : 


ings. If his’ slaim is disputed, he has to 
appear to support it and then ‘a list is 
constituted between himself on the one 
“hand and the Official Assignee as represent- 
ing the estate of the debtor onthe other, 
If his claim is rejected, and he is not 
satisfied with it, he appeals to the Oourt 
just like any other party in other proceed- 
ings. But, in any event, if is of no mo- 
ment, because if be is not a party my 
sanction is not required. In oase it is re- 
quired I give it and if it is not it does, 
not matter, but I shonld-like to conclude 
by expressing once more my strong dissent 
from the view that a sanction given by 
this or any other Court is, in any way, 
tantamount to an intimation to the Magis- 
trate that it is his daty to find that there 
is a prima facie case against the accised 
and commit him for trial. In my opinion . 
his duty is the same asit would bein any 
other cage, ‘and sanction is only requisite 
to prevent a frivolous -abuse ofthe’ powers 
of the Criminal Courts. I am satisfied that 
this prosecution is not that, and that is 
all I desire to say about it. - . 
I sanotion the prosecution in terms of 
the notice of motion. 
4 Prosecution sanctioned. 


M, G. P, 

5 : ° x 
insg < 
PATNA HIGH COURT. 
, OURIMINAL Revision No, 217 ur 1918, 
= ~ July 18, 1918. 

_, Present: —Mr, Justice Jwala Prasad and Mr, . 
\ Justice Thornhill, 


GHASI RAM AND orners— PETITIONER; l 
f versus 


Ny 
EMPEROR—Obpposite Parry,’ 

Criminal Procedure Code (Act F of 1898), s, 107, 
proceedings under—Dispute between tuo parties as to 
civil rights—Individual connection with dispute, 

proof of—Order under section, desirability of. 
In order to support a proceeding under section 
| 107, of the Criminal Procedure Code, ib must be 
shown that there are definite facts from which an 
inference can be warranted that the. persons charged 
would disturb+the public tranquillity unless pre- 
ventiye measures under -section J07 are adopted 
and further the evidence must show that the per- 
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_Ligambari sect of Jains. 
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sons sought to be bound are individually and not ‘ 
merely collectively connected with those facts. [p. 
648, col. 1.] ` 

Where there are disputes between two parties 
as to. their civil rights in respect of the ma- 
nagement and control of certain temples, itis not 
desirable that one party should be bound dowù 
5o as , give an advantage to the other side. "p, 646, 
tol. 2. 5 


Appeal against an order of the Suab-Divi- 
sional Magistrate,’ Bibar (Patna). 

Messrs. Hasan Imam, H L. Nandkeolyar, 8. 
K. Banerji and Abhani Bhusan Mukherji, for - 
the Petitioners. - 

The Government Advocate, for the Crown. 


JUDGMENT 


Jwata Prasan, J.—The petitioners in this, 
case have been ordered by the Sub-Divisional 
Magistrate of Bihar to excoute bonds to 
keep the peace for one year under section 
107 ofthe Code of Criminal Procedure. The. 
order of the Magistrate was passed on the. - 
26th March 191%. The petitioners moved 
the -District Magistrate under section 125 of- 
the Code of Criminal Procedure to cancel the 
bonds. The District Magistrate by his order 
of the 10th May 1915 rejested the appli“ 
cation ofthe petitioners and confirmed the 
order of the Sub-Divisional Officer, The 
petitioners have now moved this Court to set 
aside the aforesaid order of the Magistrate’ 
directing them to execute bonds in deder to- 
keep the peace. ae 

The petitioners are theservants of the 
The petitioner 


No. 1 is the manager on. behalf of that. 


sect, the opposite party Amrit Mal is the- ~ 


manager on behalf of the Sitambari sect 

of Jains. The dispute between the two 

sects has heen going on for sometime. 

The disputa reldtes to certain temples both 

in the Busti and on the hills of Rajgir. 

These temples are of great antiquity and | 
are held in reverence by -both the sects 

of ‘Jains , |” 

About the year 1909 the;survey record 
of rights was prepared. | As regards the 
Busti temples the opposite party Amrit 
“Mal was recorded in the survey as the 
manager-of the temples and the right of 
the Digambsri gest was recgrded to be 
that of worshipping in the temples and 
entering some of tbe rooma of the temples 
for that purpose. As regards the temples 
on the hills there was some dispute 
between the landlords and the Sitambari 
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as to thè status of the Jain 
the temples and the lands appertaining 
thereto. The ‘Digambari sect was not a 
party to that litigation; it was terminated 
by- on order of the Settlement Officer, dated 
the 18th September 1911, Shortly after 
the dispute between the parties there cropped , 
up proceedings under section 144 of the 
Criminal Prosedare Code. These prosacdings, 


society in 


- however, were set aside by the Caloutta-Hagh . 
. Court by iis order of the Ist March 1912.- 


The order is in the following words: — 

“We are of opinion that this Rule must 
be made absolute on the ground on which 
it was issued. It is\_stated by the 
` Magistrate himself that there was no urgensy 


about the matter and -we must say- ‘that 
it is a very greas pity that the Magis- 
trate should have ‘interferad- between 


two sects of Jains who appear to hava always 
lived peaceably together and we can see no 
reason whatever for any order under section 
144 0f the Criminal Prosedures Code. The 


“Order of the lower Court is discharged and. 


tho Rule made absolutes.” 
Not only that the parties lived peaceably 
‘about that time but up to 1916 we do not 
hear of any serious breach of the peace 
between the parties. In the year 1916, 
however, the Magistrate thought that there 
was some indication of - strained . feslings 
between the parties tending to a breach of 
the peace. Proceedings under section 145 
- were’ then instituted. The Sub-Divisional 
: Magistrate devided the section 145 case in 
favour of the opposite party by his order of 
the 16th April 1917. The Magistrate’s order 
was set aside by this Court on the 3rd July 
1917. The Magistrate in his judgment had 
recorded the following findings : — 

“(1). That the management and oontrol of 
the hill -temples in the correct sense of the 
phraseology does not vest in either party, 

“(2). That since the last few years the 
Digambaris have goba separate Dharamsala, 
a separate Bhandar and “a separate man to 
look after their pujas, 

(8). That whatever asts of management 
in the shape of ropaira, sto., are exercised 
they are exercised by the first party. 

“(4), That in view of the abova findings. 
I forbid the second party from~interféring in - 
the acts of management of the firat party until 
they get an order froma proper Court adjadg- 

ing them to ba entitled ta dosa”. 7 
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The Megistrate had further held that 
none of the parties had recently: repaired 
the temple dnd that nothing had been 
‘done by them except the white-washing 
of the temples; that both the Digambaris 
and. Sitambaria -exercised unrestricted 
worship and that the pathway on the 
hill was made when both sides were joint 
and that the removal of obstructions to 
the pathway is now done by.both. These 
findings of the Magistrate were held by 
Mr. Jastice Ohapman as affording na 
basis for a finding of separate possession 
or for a final order under section 145. 
On the 25th October’ 1917 about two 
mouths after the order of the High Court 
some fracas oseurred bebween the Digambaris 
and Sitambaris, which led to a prosecue 
tion of the present petitioners under 
section 147 of tha Indian Penal Code. 
The Police in the maantime submitted a 
report recommending that both parties be 
bound down under sestion 107 of the 
Criminal Procedure Code. This report is 
dated the 12th of November 1917. The 
dispute’ between the parties is statel in 
column 3 of the report. The -claim of 
the first party (Sitambaris) was that the 


management and control of the Rajgir 
hill temples was sinoe a long time in 
. their hands and that the Digambaris 


have nə concern with’ the act of mauage- 
ment of the temples. Ona the other hand 
the Digambari second party claim the 
right to repair and white-wash the temples. 
The history of the dispute between the 


parties appears to have ‘bean stated by. 


the Sab-Inspestor in column ‘6’ of his 


report. The ‘report saya “that the temples 
oh the hills were for a long time in 
the management of the Sitambaris and 


that both the Digambari and the Sitambari 
Bhandara were joint ani that the repaira 


“to the pathway, the white-washing of the 


temples and the cutting of tha jungle, 
eto., were done by the Digambaris out of 


: the donation money received from the 


pilgrims of -both= the seots.- That in 
1911 (about the survey disputes) the 
Digambaris came to Rajgir and _ built 
their kothis “and Dharamsalas and began 
to ‘repair and white-wash the hill 
temples with theip own money, On 
the 20:h December 1911 Amrit Mal, the 


mynagar -SE the Sitambaris, filed a petition 


a 


> nae 


- against ths 


~ no concern with 


- Court. 
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under section 144 against the Digambaris 
in the Bihar Court and on the 18th 
January notices under section 144 was issued 
against the Digambaris. 
discharged by the High Court on the 18th 
March 1912. That on referring to the 
bahis and khatas of the Digambaris it 
transpired that they have been doing 
“repairs to the temples, ete., ‘since their 
arrival in 1912, That on the 13th June 
1916 Amrit Mal, the Sitambari manager, 
again Sled a.petition under section 144 
Digambaris on the occasion 
when the latter had taken some bricks 
upon the hill for the repair of the temples, 
mentioning that the hill temples were 
managed by and were in ‘possession of 
the Sitambaris and that the Digambaris had 
the management of the 
The Sub-Inspector then 


said temples, 


. referred to the result of the section 145 pro- 


ceedirgs. He summed up his report in the 
following words: : 

“That the Sitambaris want to disallow 
the Digambaris by foree from white-wash- 
ing of the temples, while the Sitambaris 
are determined not to leave ont the work at’ 
apy risk.” . | 

The Sub-1nspeator, therefore, recommended 
tbat both parties should be bound. down, 
The Magistrate issued notice upon bath 
parties. In the proceedings under section 
107 as well as im the order-sheet the 
dispute is mentioned to be “with regard 
‘to the right of repairs, worship, eto., of 
the Jain temples situated on the bills at 
_Rajgir.” . The parties were separately fried 
under section 107 of the ‘Code cf Criminal 
Procedure by the Magistrate, with the result 
that both parties were bound down by 
the Sub-Divisional Magistrate. Then they 
moved thé District Magistrate. The District 
Magistrate discharged the first party whereas 


confirming the order against the second ` 


party who are the petitioners in this 
. It is conceded by the learned Government 
Advocate who appears- in support of the 
order of the Magistrate that the second 
party have an unrestricted right of worship 
in the hill temples. and that the notice 


under section 107, Criminal Procedure Code, - 


as well as'the order cf the Magistrate 
restraining them froni worshipping in the 


° “temples is bad, The-whole dispute, there» 


- ERDIAN OASES. Do. 


But the order was « 


- Ending ‘of fact that the 


[1919 


` fore. ia with regard to the right of the 


repairs, eto., of those temples. ‘The order of the 
Magistrate is based entirely upon the evi- 
dense of practically two witnesses in this care. 
Their evidence has been summarised by the 
Magistrate in his judgment. But that sum- ' 
mary doés not show any evidence of any speci- 
fic act done by the present petitioners whereby 
a breach of the peace could he anticipated. 
The Magistrate’s order is based upon the 
feelings between 
the parties are strained and that there 
is a mutual bate and distrust afd counter- 
charges on each side. From this the 
Magistrate concludes that - “an outburat 
of pent up feelings may occur at any moment 
in some violent form if Ghasi Ram con- 
tinues to try and oust the Sitambaris and 
establish tbe Digambaris’ superiority.” He 
has referred to the Settlement Records of 
1908‘to 1911 to show that Amrit Mal was 
the maneger of the hill temples. He has 
also referred to his’ own finding under 
section 145 of the Code of Criminal Pro- 
cedure that the white-washing of the hill 
temples was done “under the control of 
Amrit Mal and ‘that the Digambaris bad. 
an unrestricted right of worship. As tó 
the Magistrate’s firding under section 145, 
Criminal Procedure Code, 1 dotibt very much 
whether it can be used for the purpose of 
showing that the right of white-washing 
of the temples or making any repairs 
thereto was under the control of Amrit . 
Mal. Whatever his findings ,were in that 
case were nullifed, inasmuch as his final 
order under section 145 was set aside by 
the High Court. The Digambaris, who 
represent that sect in this, case, had” no 
opportunity of testing the correctness 
of that finding, irasmuch as the order of 
the High Oourt was in their favour: and 
they „could not bring a regular suit to 
set aside the. particular finding of the 
Magistrate which affected their interest. The 
finding of the Magistrate, „therefore, lost 
the most important sharacteristis of being a 
final. decision between the parties. The 
Settlement Records of the years 1909—1911 
cannot be'the surest_ basis for a finding 
that the state of . affairs continued up to 
the present moment. In‘ fast the report 
of the Sub-Inspector quoted’ in eatenso in 
the earlier part of this judgment will show 
that he as a local officer. was of opinion 
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that the Digambaris sinse 1911 had baen 
repairing and, white washing the 
on the hills. It is also clear from the 
proceedings under section 144 inthe year 
1912 shortly after the preparation of the 
Record of Rights thatthe Digambaris had 
been interfering with the rights .of the 
~ Sitambaris as to the exslusive management 
and repairs of the temples. The Magis- 
trate ought to have come to'a finding as 
to the right of the parties claimed-in the 
case regarding the repairs and whita- 
washing of the temples- upon the evidence 
in the case. 
perhaps too meagre to tempt the Magis- 
trate to base his finding as -to the right 
of the parties upon it. The Additional 
District Magistrate who disposed of the 
application under section 125 of the Code 
of Criminal Procedure has taken the same 
view that I have taken of the finding on 
“the. evidence in the case. He says: “it is 
trne tbat in this record the evidence deals 
with the sect as a whole rather than 
with any particular individual of it. As 
fer specific evidence it is contained partly in 
references, in themselves somewhat obscure, 
to a case which is at present sub judice,” 
At another place the Magistrate says “that 
the record in this case was not very 
complete.” The District Magistrate has 
“based his judgment entirely upon the ground 
that there is a long standing dispute between 
the parties. He thinks that if is not necessary 
to await the taking of proceedings under 
section 107, Criminal Procedure Code, until 
some overt achis committed by the parties 
or until an actual breach of the pease 
„occurs. I do not feel inclined to agree 
“with the views of the Courts below. It 
was held in the oase of Pran Krishna Saha 
v. Emperor (1) that in order to support 
a prosesding under section 107 it must be 
shown. that there were definite facts from 
which an inferenes could be warranted 
that the persons charged would disturb the 
publis tranquillity unless preventive msasure 
under section 107 is adopted and further 
that the evidence mast, show that the 
persons songht to be bound are individa- 
ally and not merely sollasiivaly connestsd 
with those facts. in that sasa also tna 
disputes were bstwasn two fastions and 
the enmity between the two was of long 
(1) 8 Q. W. N. 180; 1 Or, L. J, 58, 
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The evidense in this case was ` 
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standing ; aud several members of eash 
side wera proceaded against. Ultimately 


the Magistrate had passed an order bind- 
ing down both parties. The order was set 
aside also upon another ground, namely, that 
the evidence was far too vague to justify an 
order under section 107. Similar was the 
view taken in the oassof Queen-H press v. 
Abdul Kadir (2). The most striking oase 
resembling the present one is that report- 


“ed in 9 Indian Cases 1026 [Sher Khan v. 


Emperor (3)]. la that oase two batches 
of persons residing in one villages were 
bound down to keep the peace under section 
107; one batch consisted of Hindus and the 
other batch consisted of Muhammadans, 
It was found that enmity existed between 
these two sections of the population and 
that there ware some previous cases also 
between the parties but that ‘thera was 
nothing very definite to prove against the 


“Muhammadans who had “been bound down. 


It was held that according to law it was 
nesessary that there should have bsen some- 
thing to go upon with reference to each 
accused person individually. As regards 
the other batch, namely, the Hindus,” it 


_ was said that there was no proof of violence 


by avy of them and that there was no 
case pending against the Hindus for us- 
ing violence. Both parties ware discharged. 
With regard to a particular case then 
pending in which three of the persons 
bound down were ascused, it was said 
that the matter could not be taken into 
consideration as it was sub iudics. This 
would apply to the ossurrence of the 25th 
of Ostobsr which was tried separately and 
was sub cudic2 when tha prosasling under 
section 107 was instituted, 

Referring to the evidence itself it would 
appear that thera is absolutely no evidence 
against the persons accused for the par- 
pose of binding them down. Witness 


No. l on behalf of the first party does not , 


refer to any incident in his examination- 
in-chief, showing- that the petitioners evar 
did commit any act whish would makea 
breash of tha panas on their bahalf im- 
minent. All thai he says is that tha 
disputas batween the, Sitanbaris ani Digam. 


(239 A. 452, A. WNL (1887) L211; 6 Ind. Dec, 
(x. 3.) 733 

(3) 9 Iai. Cas, 1926; 123 P, L. R, LILL 43 PL W, it, 
1911 Or; 19 Cr. L. J. 186, 
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baris have been going on for the last 


five or six years. He refers only to the «should have been bound down. 


ogeurrence of the 25th Ostober which re. 
sulted in the acquittal of the present peti- 
tioners from the Court of ‘the District 
Magistrate. That incident cannot at all 


be used for the purpose of showing that 


any wrongful act on behalf of the peti- 
tioners was committed; in the second place, 

referring to that incident the Additional 

District Magistrate himself, while setting 

aside the conviction of the petitioners, held 

that the collision between the parties was 

by chance and that it is impossible to say 

who were the actual aggressors, though. 
it cannot be denied that the Sitambaris had 

the more cogent motive to attack. He 

accepted the defence version in the following, 
words: s 4 

“But as to the circumstances under w hich 
the two pafties met the defence version is, in 
my opinion, to be preferred. The Digambaris 
had gone to the spot for the purpose of com- h 
pleting the work on hill No. 2 which they had 
already begun, and not for-the purpose of 
interfering with the work of the Sitambaris 
on hill No. 5.” 

The ‘incident, therefore, of the 25th Osto. 
ber cannot be accepted as an act of aggres- 
sion on the part of the petitioners and 
would not justify an order binding them 
down on that ground, 

As.to the interference with the right 
of the first party to repair the temples, 
the, witness No. l says: “Il know the sec- 
tion 145, Criminal Procedure - Code, matter- 
is decided. No repsirs were done by the 
Sitambaris between the decision of the 
section 145, Criminal Procedure Code, matter 
and Assin last. The work of repairs was 
going on since 3 days before the day of 
mar peet. For two days the white- washing 
was done to the temples on the Ist hill and 
the third day to the 5th hill. The Digam- 
baris offered no resistance nor did they 
threaten us. The pathways were cleared 
two days before the occurrence. The Digam- 


baris did not go to white-wash any 
of the hill temples.” The evidence of 
witness No, 2 is of the same character, 


The witness No. 3 is the Sub-Inspestor. 
His evidence also does not disclose any- 
thing against the present petitioners ; he 
refers only to the dispute between the 
Digambaris and Sitambaris, the contending 
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factions, and in his opinion both parties` 
Upon this 
evidence it is impossible to hold that there 
is sufficient material on the record for a 
proceeding under section 107 against the 
petitioners. I would, therefore, quash the 
order of the Courts below upon that ground 
alone, namely, that tke evidence is suffi. 
cient for the order passed against the peti- 
tioners. : l 

Now much bas been said in this casd 
about the rights of the parties with regard 
to the management and ‘repairs of the 
temples. The rights of tbe parties are 
based entirely upon certain documents filed in 
the case as evidence. According to the entries 
in the survey Record of Rights the exclusive 
right of management of the temples is claimed 
by -the first party on behalf of the Sitam- - 
baris but it is not denied that the Digam-  ' 
baris, “have a right of worship and a right 
of access to the temple for that purpose. 
Since the preparation of the Record of 
Rights in 1911 they bave been overtly 
asserting their right in the bille; they have 
started their own Dharamsalas (rest houses) 
and the Bharndars and probably they are 
now receiving separately the offerings to , 
tha deities from the Digambari sect. Indeed 
there is no clear evidence upon this record 
to come to a definite finding that the 
Sitambaris had been in exclusive enjoy-. 
ment of the management of temples -or 
the right to repair and white wash them 
during the last five or six years. Regard 
being had to the disputes between tLe 
parties as to the civil rights in respect 
of the management and control of tke 
temples, it is to my mind ‘undesirable that 
one party should be bound down so as” 
to give an advantage to the other side, 
In the oase of Dindayal Mozumder vy. Eme 
peror (4) their Lordships pointed out: “But 
the preventive jurisdistion of a Magistrate 
must be exercised with saution. Where 
its exercise may lead to the infringement 
cf an undouoted civil right, where an 
obligation which the law of the country 
imposes becomes incapable of being enforced 
owing to the exercise of such a jurisdia- 
tion, and where the breach of the peace 
apprehended by the Magistrate is a likely 
result of the enforcement of his legal right 


(4) 84 C. 635; 11 O. W. N. 1002; 6 Cr. In J, 220, 
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by a party in a. legal’way and. the illegal 
-denial of the corresponding obligation by the 
other party, the Magistrate should not bind 
down the party who has . the legal right i in 
him. Ina oase involving the question of posses- 
sion‘of land, a finding as to present posses- 
sion may bè sufficient.. But in most other 
cases, if there are doubts as to the respec: 
_ tive rights and obligations, 
may be bound down until the rights and 
: obligations are determined by a proper 
tribunal. To‘bind down one and not the 
other party in such a case encourages the 


infraction. of legal rights under cover of” 


legal authority, a state of things which ought 
to be avoided.” ~ 

Now the petitioners in.this case could not 
be bound down even if it were shown that 
they were interfering with the right of the 
-repairs of the temples of the other- side unless 
it was conclusively shown that sucha right 
existed in the Sitambaris fo the exclusion 
of the Digmbaris. It is clear, however, from 
a perusal of the.judgments of the Courts 
below that there is no clear finding as to 
the rights of the*parties and upon the 
materials.in this case the Courts below sould 
not possibly come to a definite finding in the 
case. Under all these circumstances the 
order of the Magistrate should be set aside 
and the petitioners discharged from their 
bail bonds. ` 

THORNHILL, J.—I agree. To my miad 
thè cases referred to by ‘my learned 
brother conclusively show that the evidence 
in this case is completely insuffisient to 
support an order under sestion 107 of the 
Code of Criminal Peosedure. These two sects 
of Jains who have for years bean disputing 
appear to have kept outside the clutches of 
the Criminal Law and to have behaved in 
` a reasonable manner. In the present ase the 
evidence is very meagre, consisting only 
of indefinite statements by two partisan 
witnesses and a referense to petitions and 
orders in former disputes., I am, therefore, 
in entire agresment with my learned brother 
that the order of the Magistrate cannot stand, 


Order set aside. 


INDIAN OASES, 


both. parties | 


847 


PATNA HIGH COURT. 
CRIMINAL Revision No, 439 or 1918. 
January 14, 1919. 

. Present:—Mr. Justice Roe, 
Messrs, ANDREW YULE & Co. 
AND OTHERS — PETITIONERS 

versus . 1 
Messrs. A, H. SKONE AND OPEERE— 
Oprostte PARTY, 


° Oriminal Procedure Code (Act V of’ 1808), s. 148 


—Land—Mining rights, whether land. 
Mining rights fall within the definition of the ` 


. term land in section 145 of the Oriminal Procedure 


Code. [p. 649, col. 1,] ` 

Criminal revision from an order of the 
District Magistrate, Chota Nagpur. 

Messrs. P. R. Das, S. N. Paht and Sushil 
M. Mullick, for the Petitioners. 

Messrs. Hasan Imam “and H, L. Nande 
keolyar, for the Opposite Party. 

JUDGMENT.—The facts of this case 
have been most clearly stated in the 
admirable judgment of the: learned Deputy 
Magistrate, Mr. Kshitis Chandra Sarkar. 
They are that there is inthe estate of the 
Maharaja of Chota Nagpur a village, named 
Keri, of which one of the Tolas ie Bhageya. 
The village excluding the Tola of Bhageya 
was given in Brahmottar to one of the 
priestly caste many years ago and was 
later the subject of a lease by the Brahmot- 
tadar to one Pickard. That. lease contem» 
plated the actual holding in direct possession 
of all fallow lands within the area covered 
by the lease and also the right to tha 
minerals lying beneath the surface of the 
land covered by the lease, It has been 
found as a fact that Mr,” Pickard made 
borings and sent coal obtained by such 
borings to Caloutta for analysis ani that 
he sank a shaft which is stillin existence, 
and, generally speaking, exercised, up to 
the time when he gave a lease to one 
Skone, the right granted to him under the 
lease given by the Brahmottadar. It has 
been found as a fact that after Pickard 
transferred his rights to .the Skones, the 
present -second party, that - second party 
continued to be in. direst possession of the 
property, which was the subjest of the 
lease given by the Brahmottadar, up to the 
year 1912. In 1914, in view no doubt of 
the desision of the Judicial Committee that 


- presumably a Brahmottadar has no power to 


dispose of anything below the surface granted 
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to him, Messrs. Andrew Yule and Co. 
obtained a grant of the mining rights 
of the whole of Mouzah Keri from the Maha.. 
raja of Chota Nagpur and the Kumar, who 
had certain rights as a Khorposhdar «in 
the village. In pursuance of the title 
conveyed by the lcase granted by the Maha- 
raja and the Kumar, Andrew Yule ~and 
Co. built a bungalow in Tola Bhageya 
and began to take coal from certain oute 
‘crops, wh'sh tke ‘learned Deputy Magistrate 
‘has distinctly found to be a part of the 
Tola Bhageya. 
for entering upon all the other Tolas -of 
village Keri with a view to enforce -the 
right to dig for coal therein. Upon this 
it was reported by the Police that a breach 
of the peace was imminent, - The Magistrate 
thereupon issued proceedings under section 
145 ofthe Code of Criminal Procedure 
and, after investigating the question whether 
a breach of the peace was imminent or 
not, came to the conclusion that but for 
bis action there would have been a breash 
of the peace. 
on the strength of the undisputed posses- 
sion up to 1912 and the absence of any 
-evidence of a disturbance of that possession 
between 1912 and the date of the proceed- 
ings, the second party was entitled toan 
order resiraining the first party from inter- 
fering with his possession in the village 
Keri, excluding the Tola of Bhageya to 
which the second party. made no claim. 
Against that order an application was 
presented by Mr. Das for the setting aside 
of the order, on the ground that it was 
made without jurisdiction. This application 
was admitted and now comes before me for 
disposal. - 

The first point taken by Mr. Das is, 
that tha Magistrate, having been required 
by section 145 to decide’ who was in actual 
posseseion of the property, was required to 
come to a finding as to who was in posses- 
sion at the time on the actual date of 
the issue, of his order or two months prior 
thereto; and thatin deciding only who 
was in possession five years prior to that 
order, he failed to éxercise the jurisdiction 
vested in him by law and has not in 
fast disposed of the case stall. The order, 
therefore, being made without a proper 
- determination of the real issue in the oase, 

shculd be set aside. 
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They also made preparations. 


He therenpon decided that - 


_ mine, 
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The second line taken by Mr, Das is, 
that in accordance with the universal 
rule of sivil law, where title and posses- 
sion go together over a part of the pro- 
perty, the possession over apart is posses- 
sion over the. whole property covered by 
the title. The learned Magistrate has 
himself recorded that probably the Civil 
Courts will now hold that. Andrew Yale, 
and Co., who “were the first party,. 
had a better title than the second party. 
On the strength of that ‘decision it is 
argued that the decision that Andrew Yule 
and Oo. being in - possession of Bhageya, 
a part of the property covered by their 
title, and having admittedly a good title 
over the whole of Keri, the possession of 
Bhageya is, in the eye of the law, posses- 
sion of the whole village Keri, and that, 
therefore, an order made upon this finding. 
should have been in favour of Andrew 
Yule and Co.’ and that the order made 
against Andrew Yule and Co. was, on the 
finding, without jurisdiction, 

Thirdly, it is argued that the Magistrate 
had no jurisdiction to enter into these pro- 
seedings at all, and that if indeed mining 
rights can be the subject of proceedings 
under Chapter XII of the Code of Criminal 
Procedure, they should be taken under 
section 147, which is” expressly designed ` 
for a consideration of the rights claimed by 
persons, not as owners of the property in 
dispute, buf asclaiming a subservient right 
to use the property in dispute in a particular 
manner, s | 

I shonld not personally be prepared to 
enter at all upon either of the questions 
raised by the first two arguments put 
forward by Mr, Das. It has always been 
my view that, when a Magistrate has juris- 
diction to take ccgnizance of a case and 
devotes his judicial mind to a consideration 
of the points’ which he is required to deter- 
any error of Jaw with regard tc the 
interpretation of the words of the section 
which he is applying is not an error in tke 
exercise of his jurisdiction but an error 

which wouldinthe ordinary course bè sub- 
jest to an appeal, Such errors are not 
subjest to superintendence, but inasmnoh 
as there are instances in which the Courts 
have interfered with matters of this des- 
cription upon a hypothesis, that if posses- 
sion is notlegally evfficient to warrant 


Vol, XLIX] 
AMIRULLA PRAMANIK V, EMPZROR, 


an order under section 145, the granting 
of the order is made - without jurisdiction. 
I would note briefly that on these two 
points ths Magistrate has not, in my view, 
committed even a legalerror. The Court 
has ‘found as a fact that Mr. Pickard made 
e shaft and was in possession of it up to 
the year 1912. That shaft is still in 
existence and no onehas done anything 
to put Mr. Pickard or His successors oùt 
of possession. Possession was taken under 
what seemed at the timean undisputed title 
and possession acquired in'suoh circumstances 
would continue to be a legal possession until 
destroyed by some overt act: It has been 
found as a fact that this act of possession, 
the making ofa shaft, ia the only act of 
possession that has ever been committed 
on so much of the property as was oover- 
ed by Mr. Pickard’s lease? This finding, 
in my opinion, farnished good ground for 
holding that on the date of the order 
under section 145, Pickard’s successor was“ 
in possession of the property covered by this 
title. i 4 

It remains to disonss whether a mining 
right comes within the provisions of section 
145 or section 147. The matter has been 
argued in this Court upon.the basis of 

an analogy between mining’ rights and rights 
~ exercised by other classes of persons entitled 
to make use of land not belonging to them- 
selves. I am of opinion that upon a plain 
reading of the words of the-sestion, mining 
rights must reasonably be regarded as fal- 
ling within the definition of the term 
land. It will be remembered that in the 
earlier Code, section 530 ran very mush 
in the same terms as the present section 
145, that is to say, that the old” section 
gave jurisdiction to a Magistrate in a case 
of all disputes concerning land or the 
boundaries of land within the limitation of 
hig jurisdiction. In “the intermediates Code, 
that of 1878, the words house, water, 
. fisheries, crops and other produce of land 
were omitted and the section ran “ dis- 
putes cancerning any tangible immoveable 
property or’ the boundaries thereof;” and 
on the strength of this alteration in the law, 
Field, J , Beverley, J, concurring, held in the 
ease of Pramatha Bhusana Deb Roy v. Doorga 
Churn Bhattacharji (1) that the Code must 


(4) 11 Q, 418; 6 Ind, Dee. (xN. 8,) 1035, | 
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. in 1898the framers of 
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now be regarded as limited to actnal tangible 
property and not to ineorporeal rights 
exercisable ' over such property. This was 
followed by MacDonell, J., Beverley J., 
soncarring, in the case of Krishna’ Dhone 
Dutt v. Troilokia Nath Biswas (2). These 
two decisions were frequently followed in 
the Court in Calcutta with the result that 
the new Code 
found it necessary to reinstate in the Code 
of 1898 the words omitted from the Code 
of 1£78 It follows, I think, on this son. 
sideration of the law, that the present 
section, 145 is intended to cover all profita 
derivable frem land or water, and in partion- 
lar fisheries as providing profits taken from 
water. Surely if a fishery be regarded ag 
yielding a profit to be taken from water, 
a mining right must ba regarded as yielding 
a profit to be taken from land. 

I decline, therefore, to interfere with the 
orders made by the learned Deputy Magis- 
trate and reject this application. 


Application rejected. 
(2) 12 0, 589; 6 Ind. Deo. (N. s.) 866. 





CALCUTTA HIGH COURT. 
CriminaL Revision No. 159 or 1917. 
March 14, 1917, 
Present;-—Myr, Justice Teunon and 
Mr. Justice Newbould. 
AMIRULLA PRAMANIK AND OTHERS 
— ACOUSED — PETITIONERS 
” versus 


EMPEROK—Opposits Perry. 

Criminal Procedure Code (Act V of 1895), s. 110, 
proceedings under Magistrate declininy to examine 
all defence witnesses, effect of —Confession of co-accused, 
admissibility of—Evidence Act (I of 1872), a. 30 
applicability of, , if 

In a procesding under section 1'0 of the Criminal 
Procedure Vode, the Magistrate, after recording the 
evidence of as many witnesses for the defence as had 
been examined on behalf of the prosecution, declined 
to examine the rest of the witnesses for the defence: 

Held, that it was not open tothe Magistrate to 
put such an arbitrary limit on the witnesses whose evi- 
dence the defence desired to adduce [p.t 50, ool. 1.] 

A confession made by an accused on a charge of 
dacoity implicating himself and two others is not 
admissible against the others in a proceeding under 
section 110 of the Criminal Procedure Code, Section 


~ 
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80 of the Evidence Act is not applicable to such 
a case. [p. 650, cols, 1 & 2.] 
Rule against the order of the Sub- Divisional 
~-Magistrate, Bogra, dated the 18th November 
1916. 3 
Babus Dasarathi Sanyal, Jogendra Narain 
Mazumdar and Dinesh Ohandra Roy, for the 
Petitioners. 2 
JUDGMENT.—No one appears-to oppose 
this Rule, and we are of opinion that it 
must be made absolute on the grounds on 
which it was issued. It appears that onthe 
28th September last there were 42 witnesses 
present on behalf of the person against 
whom the proceedings were taken. Of the 
forty-two 20 were examined and this haying 
the result that the defence witnesses had 
` then equalled in number the witnesses 
examined on behalf.of the prosecution, the 
remaining 22 witnesses “the trying Magis- 
trate declined to examine, It is fairly 
obvious that witnesses are not to be counted 
by heads in this manner, and that it is ‘not 


open to the trying Magistrate to put such . 
an arbitrary limit on the witnesses whose ` 


evidence the defence desires to adduse. 
There was further“a petition praying that 
one hundred more witnesses sbould be 
summoned and thereafter examined on 
behalf of the defence. But it is not sug- 
gested here that the Magistrate was wrong 
in refusing to accede to an application of 
that sort made at so late a stage and no 
grievance is now founded on the order de- 
clining the issue of process for the attend- 
ance of the 100 additional witnesses. ne 
Then the second ground on which this 
Rule was issued is that in the judgments 
both the trial Court and the Appellate 
Court relied on evidence which is not ad- 
missible, That evidence is to be found in 
“the confession of one of the acoused per- 
sons, namely, Mangla Fakir. It appears 
that in connection with a certain dasoity 
he was arrested and he made a confession 
‘implicating himself and two others amongst 
the petitioners before us. Now, no doubt, 
as against Mangla Fakir that confession is 
-admissible, but af the same time it would 
seem to us that in connestion with that 
\confession'the Court should also take into 
consideration the fact that in the proceed- 
ings in connection with that offense of 
dacoity, notwithstanding the confession, 


Mangla Fakir was in fact released or disa 
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charged. However that may be, as against 
the two so-asoused it is clearly inadmis- 
sible, the provisions of section 30 of the Evi- 
denée. Act not being applicable ina case 
such as the present. + 
For these reasons we make this Rule 
absolute, set aside the orders of both tke 
lower Courts and direst-that the trial be 


. resumed at the point reached on the 28th 


September last and that the 22 witnesses 

who were then present be now examined, 

if the petitioners still desire to examine them. 

In these terms this Rule is made absolute. 
* Rule made absolute, 


` 


Pet 


PATNA HIGH COURT. 
Carminan Reviaron No, 15 or 1917. 
November 12, 1917. 
Present:— Mr.. Justice Jwala Pracad. 
RUP NARAIN SINGH AND oraers— 
` « APPLICANTS ; 
versus 


EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 476, 
scope of —Jurisdiction—Appellate Court, power of to 
grant sanction—Magistrate, jurisdiction of, to take 
cognizance of case—Territorial jurisdiction, whether 
necessary. 

All that section 476 of the Criminal Procedure 
Code requires is that an offence mentioned or re- 
ferred toin section 195:of the Code should have 
beon brought to the notice of the Court in tke 
course of a judicial proceeding. [p. €53, col’ 1.] 

Where an appealis preferred to a District Judge 
and is disposed of according to law, the Distriot 
Judge is fully competent to grant any sauction under 
section 476 in respect of any offence that may 
have been committed inthe case. fp. 658, col. 1.] 

Section 476 of the Criminal Procedure Code, vests 
jurisdiction in a Magistrate to try a case if one is 
sent to him for trial by a Court mentioned in that 
section. All that is required to give jurisdiction to 


` 


the Magistrate to try the case is that he should” 


have been the nearest Magistrate. The section has 
nothing to do with local or territorial jurisdiction 
at all, te 654, col. 1.] = 


Application against an order of the 
District Judge, Gaya, dated the 17th July 
1917, 

Messrs. S. A. A. Ashgar and Sheonandan 
Rai, for the Applicants. 

‘The Goyernment Pleader, for the Crown, 


~ 
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“merahant, having his shop” at Gaya. 


tk a a 
Vol, XLIX]: ` 
RUP NARAIN SINGH Y. EMPEROR. 
J UDGA ENT—This isan application againsé 
an order of the District Judge of Gaya, dated 
the 17th July 1917, under section 476 of the 


Code of Criminal Procedure, directing the - 


prosecution of the petitioners under section 
209 read with, sestions.109 -and 120 (B) 
of the Indian Penal Code. 

The petitioners Nos. 1 


and 2, Rup 


‘ Nargin Singh and Shanker Prasad Singh, 


are residents of a village called Ehiapore, 
Pargana Sanout, district Gaya, and are 
landlords of a village called Chainpur in 
the same district. The petitioner No. “8, 
Amar Singh, is an inhabitant of village 
Sanout and resides at present in village 
Ehiapore, where he is raid to be the 
servant of the petitioners Nos, 1 and 2, 
One Fazle Ahmad issaid to bea shawl 
He 
brought two, suits one against Mukhi 
Singh -and the other against Bisheshar 
Singh of village Chainpur in the district 
of Gaya. These suits were instituted in the 
Court of Diley (?), district Sialkot, in the 


Punjab. The suit against Mukhi Singh was. 


‘numbered 389, and the suit ‘against 
Bisheshar Singh was numbered 390 of 1914, 
The suits were. for recovery of about 


“Rs. 500 against each of the aforesaid per- 


sous Mukhi and Bisheshar Singh and the 
common ground in both suits was that 
the defendants, Mukhi Singhand Bisheshar 
Singh, were co-partners of the said Fezle 
Abmadin the Chenab Canal contrast and 
that they had misappropriated the profits, 
of the same without giving the share òf 
the profits to the plaintiff.Fazle Ahmad. 

The summonses upon these defendants 
‘were served by affixing them upon the 
houses of the defendants Mukhi and 
Bisheshar Singh on - the identification of 
Amar Singh (pétitioner No. 3), the servant 
of the petitioners Nos. 1 and 2, 

Both the suits were decreed ex parte on 
the 28rd May 1914. Onthe 27th May 
1914 the decrees were transferred to the 
Court of the Seoond Munsif of Gaya for 
execution. The execution of the decree 
was taken out and a prayer for warrant 
of arrest against the jnudgment-debtors 
Mukhi and Bisheshar was made by Fazle 
Ahmad, the decree-holder in those suita. 
Thereupon the defendants in both the suits 
bronght regular suits in the Court of the 
Firgs Munsif of Gaya, for a declaration 
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that the decrees obtained against them 
in the district of Sialkot were fraudulently’ 
obtained on the suppression of the sum- 
monses and on a false return of- service 
of summonses through.the sonspirasy of the 
petitioner No, 3, and that no money 
was due from the judgment-debtors and 
that they had never been to the Punjab 
and had never asted as co-paytners in any 
contract business with Fazle Ahmad, the 


desree-holder, 4 
- The suit of Mukhi Singh was numbered 
114 and, that of Bisheshar Singh 


115 in the Court of the First Munsif of 
Gaya. : $ 

The petitioners entered appearance and, 
after contesting, the suits were decreed 
with the result that the Jearned. Munsif 
held “that the defendant No. 1 (Fazle 
Ahmad) was dealing in shawls at Gaya 
and tkat he, at the, instigation of defendants 
Nos: 4 and 3 (petitioners Nos. land 2), 
preferred false suits in. the district of 
Sialkot, and, by causing false return of 
service of summonses filed, kept Mukhi 
Singh and Bisheshar Singh out of the 
knowledge of those suits and thereby pre- 
vented them from contesting the _ suits 
and thus obtained the decrees fraudulent- 
ly.” 


—Phis judgment of the. learned Munusif 
was passed on the 24th February 1916, 
Fazle Ahmad and the petitioners Nos, 1 
and 2 appealed to the District Judge of 
Gaya against the judgment and decree of 
‘the learned Munsif. Fazle Ahmad’s appeals 
were numbered 84 and 67, Mukhi Singh’s ap- 
peal was numbered 68, and Bisheshar Singh’s 
appeal was numbered £9. 


On the 17th: “April 1916 during ‘the 
pendency of the appeal before the Judgy, 
Ram Khelawan Singh, son of- Bisheshar 
Singh, who died during the pendensy of 
the suit before the Munsif, applied to the 
Munsif for sanction to proseoute the peti. 
_tioners and Fazle Ahmad, and others who 

“Swere witnesses in the. case in the suits 
before him That petition was forwarded 
by the Munsif to the District Judge 
before whom the appeals referred to above 
- were pending. 

' On the 27th April 1916 the District 
Judge passed the following order :—~ 
“Wait till the appeals are decided,” 
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The -appeals were fixed for the 7th August 
“for hearing. On that date the-appellants i in 
Appeals- Nos, 88 and 89, tbat is, petitioners 
Nos. l and 2, applied to the District Judge 
that their’ apgéals may be heard after the 
decision of the appeals of the , plaintiff 
Fazle Ahmad which bore Nos. 84 and 
#7. Fazle Ahmad did not appear and his 
appeals were dismissed for default. The 
learned District Judge thereupon took up 
the appeals of the petitioners Nos. 1 and 
2. The Vakil for. the petitioners orally 
-prayed for a day’s adjournment. This 
- application for adjournment was refused 
by the District Judge and: the appeals 
were dismissed for default, as the learned 
Vakil for the appellants saii that he had 
nó instructions to proceed further. 


On the 22nd‘May 1917 the Pablic Proseou- 
tor of Gaya applied: to the District Judge for 
obtaining sanction to prosecate the peti- 
tioners for offences set forth in that peti- 
tions, namely, seations 210/209 and 120 (B) 
of the Indian Penal Code, The application 
of the Public Prosecutor mentions tbrea 
other persons against whom he prayed 
for’ sanction to prosecute, but those, persons 
have not’ made any application to this 
Court., This was an application under 
section 195 of the Code of Criminal Pro- 
cedure. The learned District Judge rejected 
this petition in the follcwing words:— _ 


“If my sanction would have any legal 
effect, I would grant it, bub so far as I 
can see, none of the offences have been 
pommitted in or in relation to any proceed- 
ings in this or any subordinate Court. 
The applicant should move the Uourt in 
which the proceedings were taken, namely, 
the Civil Court at Amritsar.” 


Thereupon on the 25th May 1917 the Publis 
Prosecutor made another application praying 
that the District Judge, instead of granting 
sanction to him to prosesute the pəti- 
tioners and others, might direst their 
prosecution under saction 476 of the Cola 
of Criminal Prosedure. Notice of this 
applisation was given to the petitioners, 
and they, ` by their written application, 
dated the 13th July 1917, showed cause, 
and the District Judge by his order of tha 
17th July 1917 finally directed the prose- 
eution of the petitioners. along with others 
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under bestion 476 of the Code of Criminal 
Prosedaré, 

Aggrieved by this order the petitioners 
have moved this Court. 

Several grounds have been taken against 
the order of the District Judge, both on 
law and on merits. The first “ground 
urged before me was thatthers has been 
an inordinate delay in directing the prose- 
cution of the petitioners and that the order, 
therefore, made by him under section 476 is 
bad. 


The dates of the several proceedings in 


this case set forth above would show that | 


the appeal was disposed of in August 1916, 
and that the present order was passed by 
the District Jadge on the 17th July 1917. 
No doubt there has been a delay in this 
case, but considering the fact that one 
of the parties affected by the fraudulent 
suits, namely, Ram’ Khelawan Singh, had 
already made an application befora the 
Munsif, cn the 17th April 1916, that is soon 
after the disposal of the case before the 
Mansif, and also the fact that the present 
application was moved by the Public Pro- 
secator who apparently applied to the 
District Judge under instructions from 
the Magistrate, I do not think that the 


“delay in this case has in any way preju- 


diced the petitioners. The petitioners were 
given full opportunity to show cause and 
as a matter of fact they, by. their written 
petition, showed cause. 

It has not been contended before me 
that there was any prejudice on account 
of the delay caused in giving sanction by 
the District Judge in this case, I, therefore, 
overrule this objection of the petitioners. 

. The second ground taken by the peti- 
tioners is that the District Judge had no 
jurisdiction to grant sanction under section 
476 inasmush as there was no judicial 
in the 
course of which he came to know of the 
offences having been committed. This is 
based upon the ground that the appeals 
before the District Judge ‘were dismissed 
for default, and it is urged that the Dis- 
trict Judge himself had no notice of any 
offeaca having been committed. I do not 
think that there is any force in this con- 
fention. It is not that the District Jodga 
could have heard the appeal and disposed 
of if on contest that would give jurig- 
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diction to him. He initiated tbe proceed- 
ings under section 476, All that ia requir- 
ed in that section is that the offence men- 
tioned or referred toin seoticn’195 should 
have been brought to the . notice «of the 
Court inthe course of a judicial proceed- 
ing. There were appeals filed before the 
District Judge from the decision of the 
Monsif. Those appeals were disposed of 
according to law; and the District Judge 
was, therefore, -fully competent to grant 
apy sanction under section 476 in respect 
of offences that may have been committed 
by the petitioners. There was’ the judg- 
ment of the Munsif before him which had 
given the facts and circumstances of the 
case, and the finding of the Munsif in 
respect of the charges thatare now propos- 
ed to be preferred against the petitioners. 
Those osharges judicialiy came to the notice 
of the learned District Judge. 
- fore, of opinion that the District Judge 
had jurisdiction to direst the prosecution 
of the petitioners under section 476, | _ 

Then it has been urged before me that in 
the judgment of the learned Munsif no offence 
has been sufficiently disclosed tohave been som- 
mitted by the petitioners, and, therefore, upon 
the merits the order under section 476 should 
noé& have been made by the District 
Jadge.. The judgment df the Munsif has 
been read to me and I have carefully 
perused the same. I do not propose to 


e 


I am, theres 
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- gould himself grant the sanction. 


give any opinion}. for it might prejudice. 


the .parties upon the merits in this case 
as to whether upon the judgment of the 


learned Muneif there has been eufficient” The last ground that hus 


evidence against the petitioners, All that 
I want to say is that the judgment of 
` the Munsif is based upon certain materials 
“and evidence before him and upon tbe 
statements made by the witness of Fazle 
Ahmad and upon other evidence on the 
record, which have not been, controverted 
or shown by the learned Counsel for 
the petitioners to have been misquoted in 
_the judgment. Upon those materials and 
. upon,the evidence’ the learned Munsif 
„distinctly held in -substance that there 
“Was a conspiracy hetwetn the petitioners 
Nos. 1. and 2 who were the ijandlords of 
the village Chainpur and, the petitioner 
No. 3, their servant, to bring a false case 
in ‘collusion with the plaintiff, who was 
a resident of Sialkot but was 


be 


~ 


_ carrying. to try the oase, 


“be said that -there was 
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on-trade in Gaya, against Mukhi and 
Bisheshar Singh, two of the tenants who 
had a long standing enmity with them at 
the survey and , elsewhere.. The distinat 
finding: of the learned Munsif, 1 have 
already quoted above. and the conclusion that 
he has arrived at, is that the defendant No. 1 
“had brought the suit at the instigation 
-of the defendants Nos. 2 and 3, who are 
the petitioners Nos. 1 and 2 in this oase, 
and that the petitioner No. 3 played a 
‘very important part in the suits and also 
in’ the execution proceedings by trying to 
Gauge a surreptitious service of the sum- 
monses and notice upon MukhiSingh and 
Bisheshar Singh. Upon this finding the 
learned Munsif himself would have been 
entitled to direct the prosecution of the 
-petitioners under section 476, 

4 The criterion whether the District Judge 
_was or was not justified in granting 
sanction’is whether the Mungif, upon whose 
judgment the District Judge has proceeded, 
If the 
learned Munsif could have granted the 
sanction, there is no. reason why the 
learned Judge who heard the appeals and 
disposed of them according to law could 
not act and grant sanction. It cannot 
no prima facie 
case against the petitioners for an action 
under , section 476, I am, therefore, not 
prepared to hold that the prosecution has 
no case upon the merits and that the 
petitioners ovght not to be put upou their 
trial. - 

been urged 


before me is this:. that the Magistrate to 


_ whom the case had been made over by the 


District Judge under section 476 for trial 
is not competent under section 177 of the 
Oode of Criminal Procedure to take ecgniz- 
ances of the offences as they were 
committed in Sialkot in the Punjab ard 
not in the Gaya district. 

, It has been strenucusly urged before me 
that the Magistrate at Gaya has no terri- 
torial jurisdiction to try offences committed 
in Sialkot, the offences being the bringing 
of false suits in the Court in the Sialkot 
district against thé persons named by me 
aforesaid, 

It will appear from section 476 ‘that 
only the Magistrate at Gaya had jurisdiction 
The learned Counsel for 
a 


x 
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- the- petitioners does not suggest which i 


‘nearest Magistrate, 


Magistrate had jurisdiction to try the case: 
all that he’ says is that the Magistrate 
had. do jurisdiction. The words in section 
476 are “that the Court may \ send 
the ease for enquiry or trial to the 
nearest Magistrate of the first class.” The 
it is not disputed 
in this case, would be the Magistrate of 
Gaya. Clause 2 says that “such Magis- 
trate shall thereupon proceed.according to law, 


and as upon complaint made and recorded . 


under section 200 of the Code of Criminal 


" Procedure.” 


. Reading the expressions quoted above in 
clauses 1 and 2, all that is required to 
give jurisdiction to the Magistrate to try 
the oase is that he should have been the 
nearest Magistrate. Section 476 vests 
jurisdiction in the Magistrate toltry as. 
case if- one has been sent to him for 
trial by a Court mentioned in that section. 
It has nothing todo with the local or 
territorial jurisdiction at all, 

It may be mentioned that in the” Code 
of 1882 the words. were “the nearest Magis- 
trate who had cognizance to try the oase.” 
These words indicate that’ the Magistrate 
should otherwise have power to try the 
case territorially as in section 177 on- 
wards, The words “who had cognizance” 
have been taken’ ont fromthe present 
section and, therefore, the territorial juris- 
diction has nothing to do with the 
jurisdiction exercised by Magistrates to whom 
a case is made over for trial under section 
476, : 

“The point appears to have been decided 
in the oase of Rajkumar Singh v. Emperor 
(1) and in the authorities. quoted there- 
under from the Allahabad and -the Madras 
High Courts, 
in my view, the section is clear that the 
Magistrate at Gaya had jurisdiction to try 
the oase. I overrule this objection also 
of the petitioners and I reject the appli- 
cation. The Rule is discharged. 

Rule discharged. ~ 


(1) 37 Ind. Cas. 487; 1 P. L. J. 298; 18 Or.. L. J. 135; 
3 P. L. W. 33. f 


a 


Apart from the authorities, . 


ALLAHABAD HIGH COURT. 
Cxrinunat Reviston No. 742 op 1918, °- 
* ‘December 7, 1918. 
Prisent:— Mr. Justice Piggott. 
SARJU AND ANOTx E8—Convicis—APPLICaNTS 


versus = ` 


EMPREROR— Opposite Parry, 

Criminal Procedure- Cede (Act V of 1898), ss. 107, 
117—Evidence Act (I of 1872), s. 80 —Security for 
being of good behaviour — Joint" enquiry, when per- 
missible —Statements made by somé accused inerimi+ 
nating other: s, whether admissible, 

Persons against whom ~ proceedings are being 
jointly taken under section 117 of. the Code of 
Criminal Procedure in ono and the same enquiry 
cannot be sgaid to be on their joint trial for the 
same offence within the meaning of section 80 of: 
the Evidence Act. [p. 655, cols. 1 & 2.] 

Statements made by one of several persons against 
whom ‘a joint enquiry is.being made under sec-_ 


‘tion 117 of the Criminal Procedura Code which are 


in the nature of confessions and contain incrimi- 
nating matter against the other accused, are 
admissible against the latter, Lp. 655, col. 2.) * 

The effect of the words “or otherwise” in sub- 
section (3) of section 117 of the Criminal Procedure 
Code isto render admissible any “evidence which 
would be relevant if the accused person. or persons 
were being tried on a charge of being habitual 
offenders, [p. 655, col. 2.1 ' t 


Criminal revision from an order of the 
District Magistrate, Cawnpore. : 

Mr. A. P. Dube, for the Applicants. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT..—These are. ‘applications cf 
two persons, Sarju and Lallp, who have 
been required to furnish security fo be of 
good behaviour for a period of one yéar, 
They were brought before a Magistrate along 


‘with four .other persons, tke case for the 


prosecution being ‘that these sis men were 


individually habitual thieves and house-_-- 


breakers and also were assoziated together in 
the matter under enquiry. The judgment 
of the trying Magistrate and the appel- 
late judgment of the learned District Magis- 
trate show that the Police had béyond 
question very substantial reagons for the 
action taken by them. The six men had 


been arrested together under circumstances ` 


of grave suspicion and the circumstances. 
of their arrest constituted in themselves 
evidence of association. As against four 
out of the six men there was overwhelm- 


ing evidence of their being habitual crimi- ` 


nals as alleged by the prosecution. Such 
being the oase, the evidence of habitual 


` 


/ 


` 


Vol. KLIK) 
SARJU_ V. EMPEROR, 


© 


assoojation on the part cf Lallu avd Sarju 
with these criminals of’ ,inferior social 


status would constitute in itself very strong 
ground for an inference that such associa- 
tion could only -be based upon community 
in orime. As regards Sarju there was, 
over and above the evidence as to the 
arrest, certain documentary evidence as to 
which I agree with both the Courts below 
that it was suspicious in a high degree, 
- The ccntents of the documents and the 
cirsnmstancss under which they came into 
the hands of the Pclise were such as in 
my opinion_very definitely, to warrant the 
inference that Sarja was associated with 
habitual criminals as their accomplice and 
partner in-crime, The case against Lallu 
differs from that against Sarju mainly bs- 
cause he is not implisated in any of these 


dosuments.- In this connection a question, 


-of law has been .raised, for the considera- 
` tion of which no doubt this applisation in 
revision was admitted by the learned Judge 
of this Court before whom it was present- 
ed. it appears that after the arrest of the 
accused persons two of them, namely, 
Chheda and Narain, made statements whioh 
“amounted ‘to confessions cf the actual som- 


mission of a particular offenca and which, 


contained incriminating matter regarding 


the relations of Sarju and Lellu with’ 


the other persons associated- with them in 
this enquiry. The question is whether any- 
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to be on their joint trial for the same 
offence, within the meaning of scegtion 30 
of the Indian Evidence Act. I do not 
think, however, that this consideration 
altogether disposes of the point-now before 
enquiry was one under 
section 117 of the Code of Criminal Proce- 
dure. The prosecution bad to make gcod 
the assertion that the siz persons before 
the Court had been associated together in 
.the matter under enquiry and moreoyér 
as I have already pointed out, the fact of ` 
association with the other four persons 
was a strong point against Lallu and Sarju. 
Under these- ciroumstances I think the pro» 
sesution were entitled to put the state- 
ments in evidence which two of the pérsons~ 
then bafore the Court had made before a 
„responsible` Magistrate and whiob, if true 
established the exiatencə of such association 
as the prosecution alleged. I do not mean 


to say that the statemants by Chheda and 


Narain could “baye been taken in evidence 
against Lallu and Sarju in the absence of 
-all other evidence of association, or sould 
have been accepted a3 proof of oriminal 
association in the absence of any other eyi- 
dence, In the present case the Court had 
before it prima facie evidence of criminal 
assosiation in the circumstances under which 
the arrest of the six. men had been effect. 
ed. The principle underlying the provisions 
of seotion 30 of the Indian Hvideneg Ast 


thing contained in those statements could: :obviously is, that, when a statement can 


lawfully be taken into consideration by the 

Court in -coming to a wonclusion as regards 

_ the propriety of binding over Sarju and 
Lallu to be of good behaviour. 

I am satisfied that the provisions of 

section 30 of the Indian Evidenca Act, con- 


be proved | against one of two accused per- 
sons jointly on their trial, it ii yery diff. 
cult, if not practically impossible, to require 
the Court to exclude that statement alto- 
gether from its mind when it comes to 
cousider the case against the other accused, 


sidered by themselves, do not justify theadmis- - Such a consideration seems to me to apply 


sion in_ evidence of these statements. Tt is 
true that the word “offence” is notdefiaed in 
the Indian Evidence Aot and that the subse- 
duent definition of that word in the General 
Clauses Act cannot be treated as govern: 
ing-its use in the Indian Hvidensé Act, a 
Statutesalraady in force “when the General 
Clauses Act was passed, At the same time, 
haying regard to the way in whioh the 
word “offence” is defined elsawhere, I do 
not think that persons against whom pro- 
ceedings are being jointly taken under sec- 
tion 117 of the Uods of Criminal Prosedura 


in one and the ‘Same enquiry cau be said . 


~ 


- 


a fortiori to’ proceedings in ‘an enquiry 
under section 117 of the Code of Criminal 
Procedure, when once the prosesution has 
made out a reasonable case for dealing 
with two or more persons in the same 
enquiry under sub-clause 4 of the said seg- 


` tion. The effect of thè words “or other- 


wise” is to render admissible any evidence 
which would be relevant if the accused 
person or persons were being tried on a 
sharge of being habitual offenders, Thus 
the words of the section are wide enough 
to admit of these statements being put in 
evidenca and of their being taken into con- 
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sideration by the Court when -coming to 
its conclusion as to whether the case of 
habitual association for the purpose of com- 


mitting such offenses as theft and 
house breaking was made out against each 


of the persons before the Court. “On a con- | 


sideration of the record asa whole I see 
no reason to doubt thatthe order in ques- 
tion was justified as, against Lallu, as it 
certainly was, in my opinion, in respect of 
Sarju. I dismiss both these applications. 


Applications dismissed, 


ra 


MADRAS HIGH COURT. 
URIMINAL AppreaL No, 500 or 1918, 
CrimmaL Revision Cass No. 235 or 1918, 
Cass Rurexrep No. 35 or 1918, 
November 27, 1918. 

Present: —dustite Sir William Ayling, Kr, 
and Mr. Justice Krishnan, 

Tas PUBLIC PROSECUTOR— 
APPBLLAST 
versus 
SENNIMALAI GOUNDAN—<Accusen, 

Penal Code «(Act XLV of 1860), s..226B—Hscane 
from custody—-Consent of custodian, effect of— 
Offence. 

An escape from lawful custody is nonetheless 
an offence under section 225B, because the escape 
was effected with the consent of the custodian. 

~ For the purposes of the section, the consent and 
neglect of the custodian are placed on the ‘same 
footing. 

Queen-Empress v. Muppan, 18 M. 401; 1 Weir 203; 
6 Ind. Deo, (Nn. 8.) 628 and Public Prosecutor v. 
. Ramaswamt Konan, 31 M. 271; 8 Cr. L. J. 200; 

18 M. L.J 540, followed. F 

Public Prosecutor, In re, 7 Ind. Cas 392:8 M. L. T, 
286; 11 Cr. L. 
approved, 

Appeal, under section 417 of the Code 
of Criminal Procedure, 1898; against the 
acquittal of the aforesaid aceused by 
the Sub-Divisional First Class Magistrate, 
Coimbatore, in Criminal Appeal No. 15 


of 1918 on bis file, preferred against the ` 


` judgment of the Talug 2nd Class Magistrate, 
Avanashi, in Calendar Case No. 1s of 191; 
ou his file, and case referred for the orders 


$ 
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J. 477; (1910) M. W. N. 592, not ` 
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of the High Court pnder section 438 of the 
Code of Criminal Procedure by the Sessions 
Judge, Coimbatore, in his letter dated the 
26th March 1918: 

The Public Prosecutor, “for the Appel- 
lant, 

JUDGMENT.—We -are bound by the 
authority of Quren- Empress v. Muppan (1) 
and Public Prosecutor © v. Ramaswamt 
Konan (2), both of which place the consent 
and neglest of the custodian on the same 
footing. These rulings have been distinga- 
ished by Krishnasami Aiyar,J., in Public 
Prosecutor, In ve (8), but with all respect 
we do not think the ground of distination is 
sound. 

We may refer to the outing of section 
221 of the Indian Penal Code as illus- 
trative of the meaning to be given to the. 
word “escape” in sestion 2258, Section 
221,.speaks of a publio servant who “‘in- 
tentionally suffers such person to escape.” 
This strongly suggests that an escape is none. 
theless an escape, though effected wia the 
consent of the custodian. 


Under the terms: of the warrant inthis 


-gase, the process»Server was only authorised to 


release the judgment-debtor on actual receipt 
of the decree amount, _ - 

We must set aside -the order of the 
Sub-Divisional Magistrate and restore the 
conviction; but we reduce the sentence to 
tha term of imprison neat-alraady underg ng 
‘which is, ia our opinion, suffisient. 

M. C. P, . ‘ A 

: Conviction restored, 
nies 18 N. 401; 1 Weir 203, 6 Ind. Dec. (Nn. 3.) 
oy: “31 M. 271; 8 Cr. L. J. 200; 18 M. L. J. 540. 

(3) 7 Ind. Cas. 392; 8 M. L. T, 286; ll Cr. L. J. 
-471; (19:0) M. W. N. ‘592. 


~ 
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PUNJAB CHIEF OOURT. 
Fiast Civiu Arrea No, 877 or 1914, 
` January 21, 1919. - 
Presen!:—Mv. Justice Chevis and Mr. 
Justize Abdul Raoof. , 

CHANDU LAL AND anorapr—Derenpants 

` Nos. 3'ano 4— Appantints 

versus 
= Musammat LADLI BEGAM—PLAINTIEY, 
MUHAMMAD AHMAD AND anotage 
—Derenpants Nos, 1 anb 2— |, 
RESPONDENTS. 

Land Acquisition Act (1 of 1894), s. 31 (2)—Award 7 
by Collector —Apportionment of compensation —Adjudi- 
cation of claim, suit for, mathiainability of. 

A person claiming ap rtion of the compensation 
awarded. by the Collector in land acquisition pro- 
ceedings is entitled to maintain a civil suit to estab- 
lish his claims, where the question of the apportion- 
ment of the cémpensation money has not been deter- 
-mined by the “ ollector. Lp. 659, col. 1.] 

Srimati Punnabats Dri v. Rajah Pudmanund Singh, 
7 C. W N 538, followed. - 

_ Sher Ehan v. Shamsher Khan, 37 P. R. 1905; 85 P. 
L. R. 
i? Ind. Cas. 634; 52 P, R. 1913: 16 P, W.R: 
1913; 14 P. L. R, 1912. Supp., distinguished. 

First appeal from the “decree of the 
Divisional Judge, Delhi, dated the 4th 
Febroary 1914, decreeing R3. 2,760 with 
proportionate costs against defendants Nos. 3 
and 4 'and dismissing with oosts the suit 
against defendants Nos. 1-and 2, 


The Hon’ble Mr. Muhammad Shafi, Mr. 
-Muhemmad Rafi and Pandit Rambiaj Datta, 
for the Appellants. ` 

Lala Mot: Segar, 
No, l. 

_ Lala Moti Enis for eesaohdents Nos, 2ani 3, 


JUDGMENT:—This suit was originally. 
instituted in April 1913. An. amended 
` plaint was subsequently presented in June 
1913. The suit, as remarked by the 
lower Court, is somewhat of an ‘annusual | 
character. In order to understand the 
points in dispute i in the case it is necessary 
to give certain fasts disclosing the history 
-of the case. Moti and Hira Singh, mort- 
gaged 328 bighas, 1 biswa of land situated 
in Mauza Jur Bagh, Delhi, to one 
Muhammad Ishaq for Rs.. 8,000-on ‘he 
14th of May 1896. The latter executed 
two mortgages without possession in favour 


R. S., for Respondent - 
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1898 and for a sum fof Rs, 300. The 
property mortgaged in both these mort- 


‘gages was the same which had been mort- 
gaged to Muhammad Ishaq by Moti and 
Hira Singh, the mortgagors above mentioned, 
On the 19th of March 1900 Moti and 
Hira Singh sold their equity of redemp- 
tion to Haziq-ul-Mulk Hakim Abdul Majid 
for Rs. 4,500. On the 7th of Marsh 
1901 Hakim” Abdul Majid obtained a decree 
for redemption in a suit brought by him 
: against Muhammad Ishaq and Girdhari 
Lal and others. The decree was made on 
the condition of payment of Rs, 8,000 with 
the following details: — 

Rs. 4,140 was made payable to Girdhari 
Lal and others, and ; 

Rs. 3,800 was made payable to Muhammad 
Ishaq. 

It was provided | in the deoree that the 
plaintiff was to obtain possession at the 
end nf the then agricultural year and that 
for the period during which the redemption 
was deferred interest atl percent. per 
mensem was to ba given, which was to 
be -deducted from the amount payable to 
defendant No. 1. It appears that Muham- 
mad Ishaq sold his right and interest in 
the property to his wife Musammat Ladli 
-Begam, the plaintiff in this case, on the 
24th of March 1901, Hakim Abdul Majid 
is stated to have died on the 10th of 
July 1901 leaving the defendants Nos. 1 
and 2 in this case as his heirs and 
legal representatives,’ Under the terms 
of the mortgages in favour of Girdhari 
- Lal and others in «ase of default in 
payment of interest for a certain period 
a right was given to the mortgagees to 
claim possession of the mortgaged property, 
Under this condition they sued for posses- 
sion and obtained a decree on the 25th 
“of June 1:03. Under the desree they 
obtained aataal possession on the 9th of 
July 1903. In the original plaint above 
mentioned the plaintiff claimed Rs. 8,000, 
the. mortgage money, and Ra. 6,958-8-0 as 
_damiges from defendants Nos. 1 and 2, 
on the ground that they had failed to 
pay the sum of Rs. 3,850 to the plaintiff 
which they had been ‘ordered to pay 


of Rai Sahib Girdhari Lal and his son Bala- under the deoree and that in consequence 


Parshad. The first was dated the 12th of 
June 18 6 and was fora sum ‘of Rs. 3,200. 
The other was dated the 20th of August 


42 


-of théir failing to redeem the mortgaged 
property and paying the amounts therein 
mentioned “to the plajutif and’ to Girdhgri 


` 
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“Lal and others the plaintiff had suffered 
damages as stated in the plaint. In the 


amended plaint the plaintiff prayed for a 
‘decree: for Rs. 7,722 on account of 
principal mortgage money, interest and 
damages as against defendants Nos. 1 and 
"9, As regards defendants Nos. 3 and 4 
the paintiff stated that she had discovered 
that the mortgaged property was acquired 
by the Government under the Land 
Acquisition Act in 1913 and that the 
compensation thereof was assessed at 


Rs. 11,560 15-2 and that the amount had 
been .received by defendants Nos. 1 to 4 
according {o the details given below: — ` 
Rs. a. p> 
Hakim Muhamamd Ahmed | wee 
Khan, defendant No. 1 1,789 7 7 
Hakim Zafar Ahmad Khan,” 
defendant No. 2 1,7e0 7 7. 


Girdheri Lal, father of | 
defendants Nos. 3 and 4 4,000 0.0 
Bala Parshad, defendant . 
No.3 .. 4,000 0 .0 
_ It is stated- by the plaintiff: that she 
had no knowledge of the acquisition of 
. the land or of the apportion nent of the 
compensation thereof, nor was her consent 
taken.- The appropriation of the whole 
money by the defendants was illegal.. She 
further stated that the defendants Nos, 
l and 2 were not entitled to any compensa- 
tion at all and that ‘defendants Nos. 8 
and 4 were at the most entitled to receive 
Bs. 5,240 on the date of taking possession 
of the land. This sum was made up appa. 
rently of two items, namely:— 

Rs. 4,140, .which had bean found under 
the redemption decree above mentioned 
as due to defendants Nos. 3 and 4; and 

Rs. 1,100, which -was the amount , of 
interest alleged and admitted to be -due 
to defendants Nos. 3 and 4 for the period 
during which redemption was deferred, 

The plaintiff, therefore, claimed the 
difference between Rs. 8,000, which the 
defendants had received from, the Collector 
in- the land acquisition proceedings, and 
` the sum legally due to them, namely, 
Rs. 5,2:0. The plaintiff, therefore, in her 
"amended plaint has some into Court upon 
two distinct causes; (1) that the defendants 
Nos. 1 and 2 having failed to redeem 
the - mortgaged property under the redemp- 
tion decres had put the plaintiff to lous; 
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. tbe suit of the plaintiff upon the. 


‘pleaded that they - were,. at 
-entitled to claim according’ to the terms 
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and (2) that the defendants Nos. 3 and 
4 had .been given by the Collestor a sum 
larger than was due to them. : 

The -defendants Nos. 1 and 2 waisted 
ground 
that there- was no obligation on them to 
redeem the property and that, therefore, 
the plaintiff had no cause of action .as- 
against them. The defendants Nos. 3 and. 
4 in their written statement raised’ two 
main pleas, namely, that the plaintiff - was 
bound to. have taken steps to seek her 
remedy, in the land acquisition proceed- 
ings, in other words, she ought. to ‘have 
had the question of the apportionment of | 
the compensation money determined in 


. those’ ‘procaedings by applying to have. a 


reference made to the Court of.the District 
Judge on the’ point. The Collector having 


decided the question of the apportionment ` 


of the compensation, if was not ‘open to 
the plaintiff to come to the’ Civil Court 


- for the decision of the’ question and that 


her’ suis was barred by the special- 
provisions of the Land Acquisition Act. 
They further pleaded that they | were 
entitled to claim the full amonot which 
was due to them under the terms of their 
mortgage-deeds. In the alternative they 
any rate, 


of the. decree of redemption passed in. 
1901 and that the amount calculated with 
interest would - come to a sum much 
larger than Rs, 8,000 which had been 
paid to tbem.. 

The Court of . first RAR dismissed - 
tbe suit as against defendants Nos. 1 and . 
2, finding that the plaintiff had no cause 
of action -as -against them.- That part of. 
the judgment of. the lower Court ‘has 
become final, as no appeal has been 
preferred on behalf of the plaintiff as 
against the dismissal of her claim. Ag 


. against’ defendants Nos. 3 and 4 the Court 


of first instance has decreed the suit - 
of the plaintiff. Against that part of the 


decree the present appeal has been preferred - ` 


by defendants: Nos, 3 and 4 and they 
have impleaded the plaintiff and defendants 
Nos. 1 and 2 as respondents to this 
appeal. Two main grounds have been 
argued on their behalf, namely, that the 
suit of the plaintiff was not maintainable 
haying regard to the proseedings under 


at 


- fully decided 


‘this question any further. 


Vol ALIX] ` 


-INDIAN OASEB. 


659 


PARAMESWARA IYER U. LAND ACQUISITION COLLECTOR, PALGHAT. 


the Land Acquisition Ast. It is contended 
on the ‘authority of two rolings 
Hon’ble Court, namely, Sher Khan vy. Sham- 


` sher Khan (1) and Amolak Shah y. Oharan Das 


(2), that the question of apportionment being 
once adjudicated upon by the Collestor, it was 
not open to the plaintiff to claim a second 
adjudication in the Civil Court. We have 
looked. at the award made by the Colleator 


-minutely but we’have not been able to 


find any adjndication dgainst the 
.Glaim of the present plaintiff, On the 
contrary we find that the name of 


Musammat Ladli Begam is stated in tke 
award as one of the persons interested 
in the property acquired by the Goverr- 
ment. She is put down in the award as 
the first mortgagee, which she undonbtedly 
‘was as a- transferee from her husband: 
Nothing is stated in the award which 
may amount to an adjudication that she 
‘was not entitled to any portion of the 
-Rs. 8,000. We, therefore, bold7 that the 
rulings relied upon on behalf of the 
appellants have no bearing upon the 
present sasa. [n our opinion the learned 


Judge of the Court below has taken a 
right view-of the provisions of the Land 
Acquisition Aot regarding: the right of 


the plaintiff to maintain the present suit. 
Section 31 (2) of that Act clearly provides 
for such a case. The plaintiff is entitled 
to. have the’ question of apportionment 


‘determined by the Civil. Court under that 


section. The question has been clearly and 
in the coase of” Srimati 
Punnabatt Dai,v. Rajah Pudmanund Singh 


(3). It-is- not necessary for. us to discuss 


plea. has no force, 
[The rest of the juigment is not nasassary 
‘for the purp2se3 of the report,— Hd. ] ; 
X Appeal dismissed. 


(1) 37 P. R. 1905; 35.P. L. R. 1905. 


(2) 17 Ind. Oas.634; 52 P. R. 1913; 16 P. W.R 


1913; 14 P. L. R, 1912 Supp. : 
(3) 7.0. W. N. 588, 


We bold that this 


MADRAS HIGH COURT. 


of this’ Orvis Revision Permios No. 853 oF 1917. 


Ostober 22, 1912. 
Pressat: —Justica Sir William Ayling, KT., 
_ and Mr, Justise Krishnan. 
T. K. PARAMESWARA [YER AND OTHER 
— Petitioners Nos, 1 to 10, 12, 13, 16, 
17 AND 19—-PetiTionsRs 


versus 
LAND ACQUISITION COLLECTOR, 
.PALGHAT, AND GTHERS— LAND Acgutsi« 
tion Orricer anD Petitioners Nos, 11, 
14, 15, 18, anp 20 To 23— 
- , RESPONDENTS. 

Land Acquisition Act (I of 1894), ss. 3 (b), 18, 19 
~~‘Person interested’, in 8.18 (1), meaning of-—Refer- 
ence, requisition for, by person claiming interest in 
compensation—Collector, refusal of—Order, whether 
judicial—Revision—High Court, jurisdiction of — Civil 
Procedure Code (Act V of 1908), s. 115—Gavernment 
of India Act, 1915 (5 & 6 Geo. V, O. 61), 6 107, 

The expression ‘any person interested’ in gec- 
tion 18 (1) of the Land Acquisition Act includes a 
pee claiming an interest in the compensation, 

[-p 650, col 2.] 

The ‘Collector has no power on an applisation 
by a person setting out a claim to an interest in the 
compensation to make a reference, to decide whether 
the claim is well founded and he is not authorised 


_ to refuse to make the reference because, in his 


opinion, it is not’ [p. 660, col. 2.] 

Proceedings under Part JIL of the Land 
Acquisition Act are~judicial in character and an 
order by the Collector refusing to make a reference 
is open to revision by the High Court under sec- 
tion 115, Civil Procedure Code, or under section 107 
of the Government of India Act [p. 660, col. 2; p. 
66}, col. 1.] 

Administrator-General of Bengal v, Land Acquisic 
tion Collector, 12 C. W, N. 241, followed. 

Messrs Best & Co., Lid. v. Deputy Collector, Madras, 
36 Ind. Cas. 621; 20 M. L T. 388; (1916) 2 M. W. N. 
843; 4.L. W. 635, dissented from. 

Ezra. v. Secretary of State, 32 C. 605; 2 A. L. J, 774; 
90. W. N. 454; 10. L. J. 227; 7 Bom T. R. 422; 8 
Sar. P. O. 7. 779; 32 I. A.93 and British India, Steam 
Navigation Oo., v. Secretary of State, 8 Ind. Cas. 107; 
38 C, 239; 12 C. L. J. 505; 15 0, W. N. 87, explained. 


Petition, under section 115 of Ast V 
of 1908“ and section 107 of the Govern- 
ment of India Act, praying the High 
Court to revise the order of the Court 
of the Revenue Divisional Officer, Palghat, 
and Land Acquisition Collector, dated the 
80th March 1917, in Land Acquisition Casa 
No. 1 of 19177 


FACTS appear from the judgment. 

The Government Pleader (Mr. FY. 
Ramesam), for the Respondents, took the 
objestizn that the order of the Revenue 
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Divisional Officer could not be revised by the 
High Court. The order refusing to make the 
reference was administrative and not judicial. 
Messrs. Best & Co, Lid. y, Deputy Collector, 
Madras (1). There are other remedies open 
to the aggrieved party. Hemay move for a 
mandamus or sue for damages or for a manda- 
tory injunotion uncer section 55 of the 
Spesific Relief Act to make the: reference. 
The Revenue Divisional Officer is not a ‘Court’ 
eubordinate to the High Court. Reference was 
i made to Luchmeswar Singh v. Ohairman, Dar- 
bhanga Municipality (23, Gaekwar Sarkar of 
Barcda v, Gandhi Kachrabhait Kaslurchand 
oi and Rameswar Singh v, Secretary cf State 
4 : 


Messrs. O. V. Anantha Krishna Aiyar and 


P. 8. arayanaswami Aiyar, for the 
Appellants .—The order of the Collector 
refusing to make the reference is, judicial 
in character. He hag to decide on a 
petition before him which culminates in 
an award, The Collestor has to se} out 
the grounds of his own award in making 
the reference and he has to give his 
opinion as to the persons really interested 
in the land acquired. These are judicial 
acts and the High Court has jurisdiction 
to interfére with them in revision, 

To deny to the aggrieved party the 
right to move the High Court in revision 
will be to leaye him without any re- 
dress, The remedy by mandamus is res- 
tristed ,to the ordinary origingl jurisdiction 
f. the High (Court, An action for 
damages, if it does lio, will not be an 
adequate remedy. A mandatory injunction 
under section 55 of the Specific Relief 
Act is not available ‘to’ petitioners in the 
cironmetances of the present, ase. 
Reference was made to Administrator- 
General of Bengal v. Land Acquisition 
Collector (6) and Saraswati 2 attack y. Land 
Acquisition Deputy Collector cf Ohamparan (6), 

JUDGMENT. 

_Ayiixe, J—In this case we are asked 

to revise an order of the Revenue 


(1) 86 Ind, Cas. 621; 20 M. L. T. 888; (1916) 2 
M. W. N. 348; 4 L. W. 535. 

(2) 18 0. $9; WIL A. 90; 5 Sar. P. C. J. 664; 9 
Ind. Dec. AN. s.) 67 (P. C.) 

. (3; 27 B. 244; 70. W. N. 398; 5 Bom, L. R. 405; 
30 I. A. 60: 8 Sar. P. C. J. 426 (P. CO). 

(4) 33 0. 470; 110, W. N. 256; 560. L.J. 669, 

(5) 12 C. W. N. 241, 

(6) 89 Ind, Oas. 650; 2 P, L.-J. 204; 8 P, L. W. 419, 


< 


Divisional Officer of ‘Palghat dismissing 
petitioners’ application under section 18 
of the Land Acquisition- Aot. (I of 1894) 
for.a reference to the Jourt regarding his 
award of compensation for certain lands of & 
Devaswom acquired under the Act. 

The order is very brief and runs thus : 

“These persons do not appear to be 
the accredited representatives of the De- 
vaswom. The petition is, therefore, rejected.” 

That the order is illegal hardly 
admits of doubt. Section 18 enables “any 
person interested, who has not accepted 
the award”, to reguire” a reference: and 
section 3 (b) defines “person. interested” 
as including ,all persons claiming an 
interest in the compensation. „As long as 
the application sets ont a claim to an 
interest in the compensation, it isi no 
part of the Collector’s duty to decide 
whether the claim is well founded: and 
he is. not authorised to refuse to make ' 
the reference merely becanse he may 
think it ie not. Petitioners . in their 
application in the present case undoubtedly 
claim an interest in the compensation ash. 
trustees and ‘managers cf the Devaswom 
to which the acquired property belongs: 
and they have not accepted the award, 
, 16 is, however, contended by the Govern- 
ment Pleader that however illegal the 
Revenue Divisional Officer’s order may be, 
it is not one with which we oan inter- 
fere either under section 115 of the Oode 
of Civil Procedure, or section 107 of the 
Government of India Act, because it is 
not the order of a “Court” subordinate 
to this Court. He relies- mainly ona re- 
eent desision of this Court in Messrs. Best . 
& Oo., Lid. v. Deputy Collector, Madras (1), 
which undonbtedly supports him, although 
after careful and respectful consideration 
I am anable to agree with the view of 
the learned Judges, The latter is not 
based ón independent reasoning so far as 
the judgment discloses, but on two earlier 
cases, which da not appear to bear the 
interpretation put upon them, and it is 
certainly opposed to the weight of authority 
in other Courts, The oases referred to are 
Ezra v. Secretary of State (7) and British 
India Steam Navigation Oo. vy. Secretary 


(7) 82.0. 605; 2 A. L.J. 778; 9 0. W. N. 454,16. In 
J. 227; 7 Bom. L. R, 422; 8 Sar. P. O, waa 82 I A, 
93 (P. 0). 4 


` 
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of State (8)..An examination of them 
shows that! ‘both dealt with the 
power fo revise the award of a. Collestor 
under section 11 of tke Act, and with 
the nature of the proceedings, whioh led 
up to, and terminated in, such an award. 
Their Lordsbips of the Privy Council in 
the first case say that the proseedings 
resulting in this award are administrative 
and not judicial; and the learned Judges of 
the Calcutta High Court in the second oase 
take the matter practically no further. They 
in fact specifically reserve the question 
before us of. whether the order of a 
Collestor, refusing to make. a reference 
under section 18 is subject to revision 
by the High Court: while at the same time, 
they refer to a oase of Administrator. 
General of Bengol v. Land Acquisition 
Collector (5) in whioh it was held to 
be - revisable. Neither case 
an gathority for the proposition that it 
is not revisable. . 


’ 


On -the other hand the sase last quoted 
is olear authority for holding that there 
is a distinction between Part II ‘and Part 
III of the Act, and that in rejecting an 
mader section 18 a Collector 
aots judicially and his order is subject 
to revision by the High Court. 


India Steam Navigation Oo. v, Secretary cf 
State (8) left this point open, as not necessary 
for the decision of the oase before them, 
the decision im Administrator General of 
Bengal v. Land. Acquisition  Oollector 
(5) was followed by another Bench 
of that Court. in Krishna Das Roy v. 
Land Acquisition Oollecter, Pabna (9). as 
well as by a Bench of the Patna High 
Court in Saraswati Pattack vy. Land 
Acquisition Deputy Collector of Champaran (6), 


I am, moreover, inclined to take the 
same view. The proceedings under Part 
111 of the Land Acquisition Act are un- 
doubtedly judicial in character, and 
although the part played in them by the 
Collector is small, he is far from being 


(8) 8 Ind, Cas. 107; 38 O. 230; 120, L, J. 505; 16 
0. W. N. 87. 

19) 18 Ind, Cas 470; 16 O. L,J. 165,160. W.N, 
337. 
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@ mere post office or chanel for trans- 
mission of the representations of the 
persons interestsd. He has to determine 
whether the application satisies the coun- 
ditions of the proviso to sestion 18, and 
in making the reference he has to sef 
out the grounds of- his own award, and 
his opinion as to what persons are really 
interested in the land acquired. I think 
he may be considered to ba acting as a 
“Court.” 7 : 

I may add that unless such an order 
is open to revision if is not clear what 


remedy a person aggrieved by it possesses. 


In Messrs. Best & Oo, Ltd, v. Deputy’ 
Collector, Madras (1) the learned Judges were 
dealing with an application for a mandamus 
under ‘sestion +45 of the Spesific Relief 


Act. The effect of proviso (d) to that 
séstion is to’ exclude cases where the 
applicant has ‘any other spesific and 
adequate legal remedy: and it was in 
order ‘to determine whether - this proviso 


applied that the question of the admissibility 
ofa revision petition had to be considered. 
It was even argued before us that for this 
reason the ruling was an obiter dictum; 
but while this argument is unsound, the 
circumstances under, which the point arose 
may perhaps‘ be looked to. However that may 
be, the remedy by way of “ mandamus” is 
only available within the original civil juris- 
diction of this Court : and I feel very doubtful 
how far the alternative reliefs suggested by 
the Government Pleader (a suit for damages 
anda suit under section 55 of the Specific 
Relief Act) are available to parties in the 
plight of the present petitioners. That some 
remedy should be at the disposal of parties 
aggrieved by an arbitrary order like the one 
“beforé us is incontrovertible. 

Iam of opinion that the order is open to 
revision, and if so, it is certainly oné which 
we-should set aside. I would set aside the 
order of the Revenne Divisional Officer and 
direct him to make a reference to the District | 
Oourt, as provided by law. Costs of this 
petition will be provided for in the District 
Jud ge’s award. 


Krisunan, J.—The main argument before 
us in this case has been on the question whether 
we have power under section 115 of the Code 
of Civil Procedure or under section 107 of the 
Government of India Aet to revise the order 
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of the Revenue Divisional Officer as the Land 
Acgqiaisition Collestor, refusing to refer to the 
Court under sections 18 and 19 of Aot I of 
1894 the application filed by the petitioners 
under section 18. +- ‘ 


\ The learned Government Pleader contended 
“ that in making his order the Divisional Officer 
was acting in his administrative capacity only 
and not ag a Court subordinate to the High 
Court and, therefore, hisorder, however illegal 
it might be, was not open to be revised by 
us under our revisional powers, He has relied 
ontheruling in Messrs, Best § Oo., Lid. v. Deputy 
Collector, Madras (1) in his favour. On the other 
hand the learned Vakil for the petitioners has 
drawn our attention to the rulings in Admi. 
nistrator-General of Bengal v. Land Acquisition 
Oollector (5) and Saraswati Paitack v, Land 
Acquisition Deputy Oollector of Champaran (6), 
where under similar circumstances the High 
Courts of Caloutta and of Patna held that 
they had pewer to interfere in revision and 
did so. 


Though the question is not. free ‘from 
difficulty, Iam inclined to think that as between 
the two views above stated we should adopt 
the latter tecause it is consistent with the 
language and scheme of the Act and because 

. if we do not do so, there willbe no prover and 
adequate remedy to preventa misuse of power 
by the Land Acquisition Collector who, - by 
adopting the simple expedient of refusing to 
refer, may prevent an enquiry by Conrt into 
the correctness of his own award; at any rate 
id all cases, arising outside the Presidency 
towns. Theremedy by mandamus under rec- 
tion 45 of the Specific Relief Act, which was 
adopted in Messrs. Best § Co., I td. v. Deputy 
Oollector, Madras (1), is available only 
within the ordinary original civil jurisdic. 
tion of the High Oourts and not ontside 
it. The Jearned Government Pleader suggested 
that on the principles laid down in Luéhmeswar 
Singh v. Chairman, Darbhanga Municipality 
(2), Gaekwar 
Kachrabhai Kasturchand (3) and Rameswur 
Singh v. Secretary of State (4), the petitioners 
had a right to sue for damages; but even if this 
„is so, about which I express noopinion, itis not 
an adequate or satisfactory remedy. It was 
also suggested by him that an action might 
lie under section 55 of the Specific Relief 
Act to direct the Collector by a mandatory 
injunction to make the reference he refused to 


Sarkar cf Baroda v. Gandhi . 


make. No authorities have been cited in supe 
port of this suggestion and it seems to be of 
doubtful validity. But whether the petitioners 
have another remedy or not, I think we should 
interfere if we have the power to do so, 


It seems to me that a careful consideration _ 


of the scheme and language of Part IIE of 
the Act leads to the conclusion that the aot 
of the Collector in refusing to make a reference 
under section 19 is a judicial act. 
cannot be denied that the proceedings under 
Part III which result in an award of the 
Court are judicial proceedings and by virtue 
of section 54 the Court is subordinate to .the 
High Court. Sections 18 and 19 provide for 
the prosedure to be adopted to initiate those 
proceedings, Ordinarily a proceeding is some 
merced in a Court of Law by the presentation 
of a plaint or a petition to it; but 
the’ Land- Acquisition Act bas adopted 
a somewhat different method, wiz, the 
presentation of the application to the 
Collector. If the requirements of section 18 
are complied -with the Collector has no option 
but to make the reference, and in doing .so, 
in addition to the statement to be sent by him 
under section 19, olauce (1), he has to attach 
a schedule of the particulars of the notices 
served and of the statements. made by the 
parties. The objection petition itself 
forwarded to the Court. The limitation fixed 
under section 18 has also reference to the 
filing of the objection petition. It seems clear, 


therefore,that the proceedings which culminate . 


in the Court’s award commence with the 
filing of the application under rection 18, 
As soon as it is filed the matter of the amount 
of proper compensation assumes a litigious 
form and becomes a contentious proceeding 
between the owner and the Collestor. It 
was held by -Chandavarkar, J., in In re 
Land Acquisition Act; In re Rustomjz 
Jajibha? (10) that the application under seo- 
tion 18 is in the nature of a plaint in a suit. 
But whether it bea plaintor a petition I 
consider it to be the fret step in the judioial 
proceedings and to be anintegral part of 
it. It follows, therefore, that if the Collector 
desides to reject it or passes any orders 
regarding ~it he does so judicially and 
-not administratively; for a judicial proceed- 
ing once commenced cannot be affected by 
administrative action. The questions that 


(19) 30 B, 341; 7 Bom. L, R. 981. 
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the Collector may baye to decide under 
section 18,. viz, whether the applicant is 
a person. interested within. the meaning 
of the Act, whether the application is in 
proper form and whether it is in time 
„aro all. questions that baye to be desided 
judicially, If, therefore, the Collector takes 
upon himself to pass an order which has the 
effect of rejecting the petitioners’ application 
and of preventing his claim being tried by 
the Court, I see no difficulty in holding that 
it should be treated as a judicial order subject ` 
to our revisional jurisdiction. .- 


‘The ruling in Messrs. Best § Oo., Lid, 
v. Deputy “Collector, Madras 
doubt taken the contrary view, but with 
every respect to the learned Judges I 
regret I am mnable. to adopt it. The 
ruling in it on the-point before us seems, as 
pointed out by my learned brother, to .be 
based entirely on what appears to be a wrong 
impression: of the scope of the rulings in 
. Bara’ v. Secretary of State (7) and 
British India Steam Navigation Qo. v. Secretary 
of State (8),: which the learned Judges 
_purport to follow. Neither oase dealt 
with a question suchas the present one 
arising under Part III of the Act. The 
observation of the Privy Council is not,- as 
stated in Messrs, Best & Oo., Lid. v. Deputy 
Collector, Madras (1), tbat the proceedings 
of the Col'ector are administrative “antil 
the matter comes before the Land 
~ Acquisition Judge”, but only that.they are 
admipisirative ‘till they result in his award.” 
See Hera v. Secretary of State (7). 


In the second case above cited the question 
arose with reference to an application by the 
Seoretary of State to direst the Collestor to 
pass a fresh award under section 11. It 
was with reference to that that the learned 
Judges held, following Hera’s ' case (7), 
that they could not interfere in revision. 
When the case of Administrator- 
General of Bengal v. Land Acquisition 
Oollector (5) was cited to them, they dis- 
tinguished it on the ground that that oase 


referred to'a proceeding relating to the - 


Collector’s award. They did not dissent from 

- that ruling ; and it has since been followed 
by the same High Court in Krishna Das Roy 
v. Land Acquisition Collector, Pabna (9) 
and as already stated the Patna High Court 
hes adopted the same view, 


1 
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It ‘would also appear that the attention 
of the learned Judges in Messrs. Best & 
Oc., Ltd. vy. Deputy Collector, Madras (1) 
was not drawn to the distinction between 
the position of the Collestor under Part IL 
of the Act and his position under Part III, 
In the former he acts practically as an 
agent of the Government in fixing the price 


- to be paid and in taking possession of the 


land which is acquired. His award is not 
binding on the owner as he can ask for a 
réference under section 18; nor is the 
Government bound till possession is taken, 
as it can under section 48 withdraw 
from the acquisition till ‘then. It was 
with reference to these circumstances 
that his action was held to be an ad- 
ministrative one by the Privy Counoil, 
That ruling, however, is not desisive of tha 
Collestor’s position under Part TII where, 
as explained above, he seems to act in a 
judicial. capacity as -part of the Court and 
receives ‘the objection . petition and deals 
with it. 

I, therefore, agree with my learned brother 
that . we should follow, the view in 
Administrator General of Bengal v. Land 
Acquisition Collector (5) in preference to 
that in Messrs. Best & Oo., Lid. v. Depuly 
Collector, Madras (1) and hold that we 
have power to interfere in revision with 
the order of the Sub-Divisional Officer. 

On the merits there can be no ques- 
tion that his order is wrong. In faot if 
the Sub- Divisional Officer had looked at the 
definition of “ person interested” in section 
8, clause (b) of the Act, I think he would 
not have passed the order he passed, In 
rejecting the application on the ground 
stated by him, when he bad no power to 
do so, he must be taken to have acted 
illegally ‘in the exercise of his jurisdiction 
and we should, therefore, interfere under 
section 115 of the Code of Civil Présedure, 
I agree to the order proposed by my learned 
brother. 

“Order set aside, 


M.O.P. 


r 
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h PATNA HIGH COURT. 
Seconp Civiu Appear No. 981 oF 1917. 
January 15, 1919. 
- Present:— Mr. Justice Manuk. | 
Haji IMAMAN—PLatntipe—-APPELLANT ` 


h versus 
SHAM SAGAR RAI—Duzrenpant— 
REsron DENT, 


Limitation Act (1X of 1908), s. 12—Decree signed | 
some days after delivery of judgment—Vacation— 
Time requisite for obtaining copies—Limitation. , 

A judgment was delivered on the 21st September 
but the decree was not signed till the 25th Sep- 
tember. The Court closed for the long vacation on 
the 26th September and re-opened on the 30th Oc- 
tober. Defendant applied for copies on the 33rt 
October, which were ready for delivery on 1?th 
November. The appeal was filed on the 22nd 
November: ° ‘ 

Held, (1) that the time which elapsed between the 
delivery of judgment and the signing of the decree 
should be excluded in computing the period of 
limitation for the appeal: fp. 664, col. 1] 

(2) that the period during which the Court was 
closed for the long vacation was time requisite for 
obtaining copies within the meaning of section 12 
of the Limitation Act, and the appeal was, therefore, 
within time. [p. 665, col. 2.] 


; Appeal from a decision of the learned 
Subordinate Judge, -Arrab, dated the 18th 
July 1917. 


FACTS.—The plaintiff brought a suit 
for recovery of possession of 34 kottas cf 
land on the allegation that it was a part 
and parcel of his purchased land. The 
Munsif decreed the suit on 2Ist of Sep- 
tember 19.6. The decree was signed on 
Q5tb September 1916. The Munsif Court 
slosed for annual long vacation on the 26th 
September 1916 and re-opened on the 30th 
of October 1916. The defendant applied for 
a copy of judgment and decree on the 31st 
of Ostober and filed the requisite number 
of folios on the Ist of November 1916, 
The copies were ready for delivery on the 
18th of November and he actually tcok 
delivery on the 16th November. After 
obtaining the copies he appealed to the 
District Judge on the 22nd November 1916. 
The District Judge reversed the judgment 
of the Munsif, and remanded the oase to 
him for further trial. The plaintiff pre- 
ferred an appeal to the High Court. 


Syed Muhammad Tahir, for the Appel. 
lant, contended that the appeal before the 
District Judge having heen filed beyon:l 
30 days from the delivery of judgment or 
the signing of the decree, it was barred 
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by limitation. He relied on Styadat-un- 
nissa v, Muhammad Mahmud (1), Bechi v. 
Ahsan Ullah Khan (2) and Harish Ohandra 
Tewary v. Chandpur Company, Ltd. (3). 

Mr, Parmeshwor Dayal, for the Respond- 
ent, contended: that so for as the Patna 
High Court was soneerned it was settled 
by the Fall Bench decision reported as 
Ram Asray Singh v. Sheonandan Singh 
(4), that the period of limitation has td be 
counted from the date on which the decree 
was signed. The decree in this case was 
signed cn tLe 25th of September 1916; 
From the very next day, viz. the 26th of 
September 1916, the Cotrt closed for long ` 
vacation and it re-opened onthe 30th of 
October. The defendant could not obtain 
copies of the judgment and decree during 
the vacation. The pericd of long vacation 
should, therefore, be excluced as the time 
requisite for obtaining sopies under rection 
12 of the Limitation Act. Further ihe 
period between 3lst of Ostober to 13th 
November 1916 should also be excluded as 
time requisite for obtaining copies, as during 
that time the application for copies was 
actually pending in the Munsif Coort, 
These two periods having been excluded 
the appeal was within time, The fact 
that the ‘defendant did not apply for 
copies on ihe first re-opening day, did not 
disentitle the respondent from taking ad- 
vantage of the period of long vacation. 
He relied on Debi Charan fal v, Sheikh 
Mehdi Hussain (5) and Ram Asray Singh vy. 
Sheonandan Singh (4). 

Syed Muhammad Tahir, in ‘reply, contended 
that the defendant not having applied for 
copies just on the re-opening day was not 
entitled to deduct the period of vacation as 
the time required for obtaining copies under 
section 12 of the Limitation Act, 

He referred to Saminatha Ayyar v, Venta. 
tasubba Ayyar (6) and Tanjore Palace Estate - 
v, Andi Ramiah Ohetly (7). 


(1) 19 A. 342; A. W.N. (1897) 76; 9 Ind. Dee. 
(x. s ) 225. 

(2) 12 A. 461; A. W. N. (1890) 149; 6 Ind. Dec, 
(x. 8.) 1039 

(3) 15 Ind Cas. 59; 89 C. 766. 

(4) 85 Ind. Cas. 868; 1 P. L. J. 673; 1 P. L, W. 85; 
(1917) Pat. 21 

(5) 35 Ind Cas. 888; 1 P. L. J. 485; 20 0. W./N. 
1308; 1 P. L. W. 209. 

(6) 27 M. 21,18 M L. J. 800. | 

(7) 11 Jnd. Cas, 839; (911) 2 M. W, N. 864, 
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JUDGMENT.—The plaintiff-appellant in- 
stituted a suit for recovery of certain Jands 
from the defendant in the Court of the 
Arrah. That Court decreed 
the plaintiff's claim. 
by the defendant to the District Judge, who 
- has remanded the case for certain findings by 
the Ist Court. 

The only question raised before me here 


in second appeal by the plaintiff-appellant . 


is one of limitation. It is necessary, there- 
fore, to set ont certain dates, The judg- 
ment of the trial Court was delivered on 
the 21st September 1916'and the decrea 
was signed on the 25th September 1916, 
From tke 26th September to the 28th 
Ostober the Civil Courts were olosed for 
the annual long vacation, both days in- 
elusive. The 29th was a tunday and the 
Courts re-opened on the 30th’ of Ostober, 
On. the following day, the 3lat of Ostober, 
the defendant applied for sopies of the 
judgment and the decree of the learned 
Munsif and on the same day he was in- 
formed of the requisite number of folios 
which he must file. On the lst November 
he deposited those folios. On the 138th 
November, copies were ready and on_the 
16th they were delivered to him. He filed 
his appeal in the Court of the District Jadgé 
on the 22nd November, 

It is argued by Mr. Tahir on behalf of 
the plaintiff appellant. that inasmuch as 
the defendant did not apply for copies of 
the judgment and the decree on the 30th 
of Ostober 1916, that is on the very first 
day that the. Court-re-opeuede after the 


-long vacation, when he so applied on the ` 


3lst Ootober his appeal was already barred 
by limitation, as the 3lst. of Ostober is 
-moré than ZO days from either the date 
of the judgment orthe date of the signature 
on the decree. ‘In other words, the 
learned V-akil contends that the defendant 
is not entitled to exclude for the purpose 
of limitation either the period between the 
2lst and 25th of September; or the period 
between the 26th of September and the 
29th of Ostober, the reason being that on 
the 30th Oatober the Court was open and 
in order to save his appeal from limita. 
tion it was his bounden duty to apply for 
copies on that date. I have been referred 
on behalf of the appellant to a number of 
authorities on thesetwo questions, first, ag 
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to wheather the period between the date of 
the judgment and the date of signature 
on the deoree should be excluded in oom- 
puting limitation; and secondly, as to 
whether the period between the date of 
the signature and the date on which the 
Count re-opened should be similarly exolud- 
ed. Had the matter been res integra so 
far as this Court is soncerned, I might 
have been disposed to consider the various 
authorities and come to an independent 
decision. It appears, however, that the 
second of these two questions was oon- 
‘sidered by a Divisional Bench of this Court 
in the ease of Debt Charan Lal v. Sheikh 
Mehdi Hussain (5) : and under precisely 
similar circumstances that Divisional Bench 
held that the whole of the time whioh 
elapsed between the delivery of the judg- 
ment and the re-opening of the Court was 
part of the time reqnisite for obtaining 
the necessary copies under section -12 of 


the Limitation Aot and should, therefore, be’ 


excluded in computing the period of limita- 
tion applicable. In that case the plaintiff 
obtained a decree on the 27th September 
1918. Jt was prepared and signed on the 
same day. The Court was closed from the 
28th September to 31st October, both days 
inclusive, and the defendant applied fora 
copy in the judgment on the 3rd November 
and for a copy of the decree on the 13th 
-November. 

In the sase befsre me the defendant is 
on somewhat stronger ground, because 
whereas in Debi Oharan Lal v. Sheikh Mehdi 
Hussazn (5) the-defendant waited for several 
days after the Courts re opened before he 
applied for his copies, in the sase before 
me he waited only a single day. 1 can 
find ne point of distinction in favour of 
the appellant's contention in the case be- 
fore me and. the learned Khan Bahadur 
has very properly conceded that it is not 
possible to distinguish the case there 
decided from this case. He bas, therefore, 
urged me to refer this appeal toa Divi- 
sional Bench. I do not, however, feel at 
all inclined to do so, more  partionlarly 
having regard to the faot that when the 
appeal was argued in the lower Appellate 
-Court the point of limitation was not 
urged on behalf of the present appellant. 
Had it been so urged, I feel that it was 
more than possible that the learned Judge 
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might have been disposed, even if he held 
that the appeal was barred ‘by limitation, 
to extend the time as he .had disorefion 
to do under sestion 5 of the Limitation 
Act for good and sufficient reason shown, 
Nor do 1 feel that that decision requires 
re-consideration, at any rate not strongly 
enough to justify the reference prayed for, 
Finally I hold that that decision has 
governed the rule of practice in the Sub- 
ordinate Courts for over 2 years now, and, 
as the Judicial Committee pointed out in 
the very recent decision in Brij Indar Singh 
v. Lala Kanski Ram (8), is would cause 
great inconvenience to interfere with a 
rule which is in the nature of a rule*of 
procedure and may have been acted on since 
that decision. . 

“With regard to the period between the 
2lst September and the 25th September, 
the decision of a Full Bench .of this Court, 
in Ram Asray Singh v. Sheonandan Singh 
(4) governs the case. lt was there held 
` that the appellant was entitled under ses- 
tion 12 of the Limitation Aot (1908) to 
deduct the time between the’ delivery of 
judgment and the signing of the decree 
in computing the period of limitation pre- 
scribed for his appeal. ; 

No ‘other matter has been referred to 
and it is conceded that if the period be- 
tween the 25th September and the 30th 
October is excluded from computation the 
_ defendant was within time in filing his 

appeal. I, therefore, dismisa the appeal.with 
costs. 

Appeal dismissed. 


wi (8) 42 Ind. Oas. 48; 45 0, 94;33 M, L, J. 466; 22 M. 
L. T. 862; 6 L. W. 592; 126 P. W. R. 1917; 15 A. L. J. 
7717; 19 Bom. L. R. 866; 3 P. L. W. 313; 26 €. L, J. 672; 
104 P. R. 1917; (1917) M. W. N. 811; 22 ©, W. N. 
169; 127 P. L. R, 1917 (P. 0.). 
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MADRAS HIGH COURT. 
Crvin Appeal No, 424 or 1916. 
October 3, 1918. 
Present; —Mr, Justice Abdur Rahim 
and Mr, Justice Oldfield. 
P. K. NANJUNDASAMY CHETTY— 
Derenpant No. 14— APPELLANT 
versus ¥ 
KANAGARAJU akas SUBBARAYALU> 
CHETTY AND OTHERS — PLAINTIFFS 
AND Derenpants Nos. 2, 3 AND 5— 


RESPONDENTA. ^. SA 

Hindu Law—Mitakshara Law prevailing in Southern 
India—Joint family—Alienation and gift by cos 
parcener, validity of—Gift in consideration of promise 
of marriage, validity of—Contract Act (IX of 1872), 
s, 2 (da). ein . 

mm pa rule of Hindu Law is, that the manag. 
ing member of an undivided Hindu family, or 
any other: member cannot alienate any portion -of 
the family property except for necessity. [p. 671 
col, 2.) - ` 

Under the Mitakshara Law, however, as prevalent 
in the Madras Presidency a co-parcener may alienate 
his own share either in the -whole of the family 
property or in any particular item of it for valuable 
consideration. He 
gift of his share, [p. 672, cols. 1 & 2) 

A gift made by a oo-parcener in pursuance of a 
promise in consideration of marriage is an aliena- 
tion for consideration within the rule of Hindu Law~ 
and is valid-and is enforceable against the alienor'a 
share, [p. 672, col. 1.] 


Appeal against the decree of the Court 
the Temporary Subordinate Judge, 


= 


of 


-Ramvad at Madura, in Original Suit No. 


72 of 1914 (Original Suit No. 85 of 
1913, on the file of the Court of the Sub- 
ordinate Judge, Madura). 


ae 


He cannot, however, make a valid . 


This appeal coming on for hearing on the - 


14th December 1917, the Oourt~ delivered 


the following 4 
JUDGMENT.—The 
in the appeal is as 


only question argued 
to the 3rd_issue,- 


“That issue raised the question whether- the 


alienation in favour of- the 4th defendant 
was valid. The 4th defendant is the 
daughter of the divided brother of .the 
Ist defendant, now dead. The plaintiff is 
the adopted son of the Ist defendant, and 


he sued for partition and accounts and for ` 


similar other reliefs, The 14th defendant, 


- the appellant before us, whois the husband of 


the 4th defendant whose heir is the 14th 


“<. defendant, being ber husband, died since 


the institution. of the suit. The alienation 
in question was made by a, document, 
Exhibit III, dated 19th May 1909. By 


Vol. XLIX] | 
NANIJUNDASAMY CHETTY V. KANAGARAIO. - 


it the Ist defendant purports to settle 
some of the property in dispute on the 
4th defendant, and the validity of that 
settlement, according to the oase of the 
appellant, would depend on whether it was 
made in consideration of the 14th defend- 
ant marrying the 4th defendant. \The 
property would belong to the joint family, 
and the Ist defendant would not have been 
entitled to settle any property belonging to 
the family on the 4th defendant, if at the 
` time the plaintif had been adopted. The 
learned Pleader for the appellant tried to 
show that the promise, according to the 
witnesses examined by him in connection 
with tbis question, was made before the 
. adoption of the plaintiff by the lst defend- 
ant. But we-do not think that the evi- 
‘dence at all clearly makes this out. We 
- gannot, therefore, uphold this contention on 
the part of the appellant. 

‘But the learned Pleader next argues 
that even if the promise to settle the pro- 


perty was made after the adoption of the: 


plaintiff ‘by the lst defendant, since the 
lst defendant upheld the deed of transfer, 
Exhibit III, in -his written statement filed 
in the suit, the settlement will be effective 
at least to the extent of the lst defendant's 
half share in the properties. The evidence 
relating to the alleged promise in considera- 
tion of marriage consists mainly of the 
evidence of four defendants’ witnesses, D. Ws, 
Nos. 1 to 4 before the Commissiviier. They 
were examined on commission at Salem, the 
parties being residents of Madura District. 
Jt appears that the Commissioner, Mr. 
Anantarama Aiyar, who, we 
is a Vakilof the Salem Court, sent a 
telegram’ on 17th February 1916 to Mr. 
P. S. Ganapathi Aiyar, a Vakil of Madura 
who was appearing for the plaintiff, saying 
that he had fixed the 19th February for 
the examination of - these witnessess. Qn 
the 19th, however, nobody appeared for the 
plaintiff and there was no cross-examina- 
tion of the witnesses, ,On that date, how- 
ever, the Commissionor had received ‘a 
telegram sent by Mr, Ganapathi Aiyar 
asking for adjournment of the examination 
till the 2lst. But he refused to adjoyrn the 
examination as he had to return the warrant 
on that very day.” It ig quite clear on these 
facts that the plaintiff's Pleader was not 
_-giyen sufficient ,opportunity to be present 
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at the examination of these witnesses 
before Mr, Anantarama Aiyar and that the 
plaintiff should, therefore, be given proper 
opportunity of cross-examining the witnesses, 
D. Ws, Nos. Lto 4. We must, therefore, ask 
the Subordinate Judge to send us a revised 
finding on the question whether there 
was a promise made by the Ist defend- 
ant to settle certain properties in cone 
sideration of the 4th defendant's marriage 
with the 14th defendant, after giving pro- 
per opportunity to the plaintiff to oross- 
examine the above witnesses before the 
Commissioner at Salem. 


“We allow two months for finding and 10 
days for objections, 


~— 





In compliance with the order contained 
in the above judgment the Temporary Sub- 
ordinate Judgeof Ramnad at Madura sub- 
mitted the following . 

FINDING.—I. Ihave been directed by 
the High Court to submit a finding on the 
following points :~ 

“Whether there, wasa promise made ‘by 
the first defendant to settle certain pro- 
perties in consideration of the fourth defend. 
ant’s marriage with the 14th defendant?” 


2. Before taking up the oral evidence 
on the defendants’ side in regard to this 
point, I shall notice the documents bearing 
upon it, The earliest documents bearing 
upon the question are Exhibit IV geris 
létters written by the first defendant 
“between 25th May 1908 and 17th June 1908, 
These letters, which precede the settlement- 
deed, Exhibit III, by about a year, do 
not refer to any previous promise of settling 
any property on the 4th defendant by the 
‘first defendant, All of them refer to a 
Will, which the 14th defendant’s grand- 
father seems to have pressed on the firat 
defendant to execute. From these letters 
it would appear that the 4th defendant's 
consummation marriage had been .put off 
indefinitely after her attaining puberty and 
when the first defendant wanted the 14th 
defendant’s father and the 14th defend. 
ant to celebrate that marriage all this 
negotiation between them appears to 
have taken place, the 14th defendant's 
father trying to take advantage of the 
opportunity by bringing pressure upon the 
first defendant to gift or bequeath some 
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property to the 4th defendant, Exhibit 
IV, dated 25th May 1:08, states that, . 
as said by .the- firat defendant, he would 
prepare a draft Will in respest of the 
seceru and varisai of his daughter Sarathambal_ 
and send it. It does not refer to any 
promise to settle any propertiess in con- 
sideration of the marriage already celebrat- 
ed, Then, Exhibit IV.b, the next document 
in the order_of date, refers to a conversa- 
tion between the first defendant and the 14th 
defendant’s grandfather to the offect that 
the latter had asked -the first defendant 
to execute a Will in favour of Sarathambal 
and register it and~ states that he is ready 
to do so. It also states that the frst 
- defendant is ready to act upto what had 
been talked about at first or originally, 
Exbibit LV (a) is dated 11th June 19.8. 
This letter also refers to the 14th defend- 
ant’s grandfather’s personal request to 
the Ist defendant to exesnte a Will in 
favour of his daughter, Sarathambal, and 
it recites also that a draft will had been 


prepared and sent by him to the 14th 
defendant’s father and requests him to 
return the same- for being registered. 


There is also a request in the same letter 
td fix a date for celebrating the nuptials or 
consummation marriage of Sarathambal, 
Exhibit IV (c), the last letter, dated 17th 
June 1908, recites that as originally talked 
about the first defendant intended to 
execute a Will after the 14th defendant 
had gone to him. : This refers to the draft 
Will being sent to the 14th defendant’s 
father, wherein he says ke has set apart 
certain property for the Chatram and certain 
properties for Sarathambal (4th defendant) 
and certain other properties to the adopted 
son, the plaintiff. It refers also to the 
irksome or inconvenient position in which 
the first defendant and his daughter, 
Saratbambal, had been placed’ owing. to 
the delay in the celebration of the 
Santhimihoortham or the consummation 
marriage and it cays that on that account 
“tho” first defendant had hastily consented 
to the word of the 14th defendant's grand- 
father ‘and had prepared a draft Will and 
sent it up. As noted at the outset, these 
letters do not refer to any promise by the 
lst defendant at the time of the 4th 
defendant’e marriage to settleauy property 
on her, The draft Will which the first 


ra 


“at allin this 
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defendant had prepared and sent to the 
14th defendant’s father, the 14th defendant 
has not chosen to produce, rather suppres- 
sed it. The Will referred to in these 
letters seems to have been proposed or 
arranged for by the 14th defendant's grand- 


father, and consented to by the first 
defendant. They do not bear upon the 
point under consideration, Next, in the 
order of date, we have Exhibit III, the 


settlement-deed itself, which is dated 19th 
May 1909. This document, after reciting: 
that the 4th defendant had been brought: 
up by him as his foster-daughter ard got 
married to the 14th defendant, states that 
the properties mentioned in it are gifted to 
her out of love for her maintenance, according 
to the promise made by the lst defendant 
to the 4th defendant prior to the adoption of 
the plaintiff to gift these very properties , to 


her. This does not refer to any © promise 
at the time of the marriage of the 4th 
defendant to the 14th defendant. If any 


promise had been made by the first defend- 
ant'to gift the very properties mentioned 
in this dosument at the time of the 4th 
defendant’s marriage, then it is difficult 


“to understand why the same has not been 


recorded init but a different promise 
altogether apparently prior to the plaintiff’s 
adoption haying no sonnection with the 
4th defendant’s marriage is specifically 
mentioned. This document, coming as it 
does about a year after Exhibit IV 
series, must te exyeotcd.to make mention 
of the promise about the time of marriage 


if it had really taken place. The omis- 
„Bion in it of such a ‘promise is very 
significant. We Lave neat the written 


statements by the first defendant, the 4th 
defendant, the 13th defendant and the. 1l4th 
defendant in the caee. Ths° written state- 
ments by the first and the fourth defend- 
ants were filed on 13th November 1913. In- 
paragraph 8 of the first defendant’s written 


‘statement he simply says that in considera- 


tion ‘of his baving brought, up the 4th 
defendant with affection be bad given 
certain properties to her under the settle- 
ment deed with the object cf. making some 
arrangements for her. There is not a word 
written statement abont 
any promise made bythe first defendant 
at or about the time of ‘the fourth defend- 
ant’s marriage to settle these very pro- 
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perties on her in consideration ' of her 
marriage. If auch`a promise were troe, 
` certainly, it should have found a „place 
in the first défendant’s written statement. 
‘In the 4th defendant’s written statement, 
` in paragraph 4, sbe states that at the time 
of her marriage as the bridegroom’s people 
demanded ‘Sridhanam the first defendant 
gifted the properties, items Nos. 3_ to 8 in 
schedule A, as-Sridhanam’to the 4th 
‘defendant and that she was. enjoying the 
said items and in pursuance thereof the 
first defendant had ‘exésuted in fayour of 
the 4th defendant a registered deed. 
This allegation -iñ the written statement 
would olearly point to the fact that these 
items Nos. 3 to Bin “schedule A were actually 
gifted toher as Sridhanam at the time 
of her marriage and that she was enjoy- 
ing the same from that date till the date 
of, -Exhibit ILT, the settlement deed. It 
would negative any promise. by the first 
defendent at the time of the 4th defendant’s 


marriage to settle any property upon her, 


in consideration of the marriage, as the 
gift-itself would appear to have been 
actually made then. Olearly, then, the 
allegation in the 4th defendant’s, written 
statement is against the present contention 
of the 14th defendant. We have, next, 
in the written statement of the minor 
18th defendant filed on-his behalf by the 
14th defendant, his father and guardian, 
on 9th December 1914, that is, after the 
death. of the 4th defendant, the plea, in 
paragraph 4, that according to the demand by 
the bridegroom’s people at the time of 
the 4th defendant’s marriage the first 
defendant-agreed to give Sridhanam ‘and 


.In puranance of that agreement or promise. 


he executed the settlement deed in favour 
of.the 4th defendant giving away the 
items ‘Nos. 3 to Sin schedule A... Inthe 14th 


defendant’s written statement, filed on 27th- 


August 1915, the same plea or the same 
allegation is ‘made in. respect 
agreement or promise by the first defend- 
ant to settlé or to give some Sridhanam 
„tothe 4th defendant. We see, thus, that 
there is a patent and clear difference in 
the plea raised by. them regarding the 
point. under aonaideration. While the 
` dth defendant -would say that there was 
an actual gift of the items at the time of 


the ‘marriage, the defendants Nos, 13 and 14 
a # : 
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would have that there was simply a pro- 
mise to gift them, rot an agctcal gift, 
whish promise was performed laler on by 


„the exesation of the settlement deed, Ex- 


hibit III, The 13th defendant came in 
as the heir and legal representative cf 
the 4th defendant and the 14th defendant 
as the heir of the 13th defendant, and 
the latter has tried to change the plea 
put forward by the 4th defendant. 

8. Bearing ‘then the above facts and 
Gircumstances, we have tu approach .the 
oral evidence on the defendanta’ side. - Of the 
four witnesses on the defendants’ side, the 
Ath witness knows nothing personally of any 
arrangement at which the firet defendant 
made any promise to .settle any items 
on the 4th defendant. He simply speaks 
to anadmission of, the first defendant, made 
some months after the fourth defendant’s 
marriage at a feast given to him in the 
14th defendant's house, that the first de- 
fendant told him that he had. agreed to 
settle Rs. 2,000 worth of property on the 
4th defendant. It is the defense first 
witnessthat would say that he negotiated 
with the first defendant the marriage of the 
“Ath defendant to the 14th defendant and 
settled the terms of the marriage, and, 
one of the terms was that the first-de. 


` fondant should settle on the 4th defendant 


Rs. 2,600 worth of landed property some- 
time after her marriage. „This witness 
is a distant relation of the 14th defendant’s 
grandfather and though only an ordinary 
friend of his and had been only casually 
asked to settlé a suitable bride for his 
grandson, he took the trouble of settling 
with the first defendant the marriage of 
the 4th defendant tothe 14th defendant and 
settled the terms also himself. Defence 
.wituesses Nos, 2 and 3. say that they were 
present at the Lagna Pàtrika ceremony 
when the second witness’s brother asked 
‘the first defendant abont the arrangement 
in régard to the marriage and stated that 
one of the terms was that the first de- 
fondant was to settle Rs. “2,000 worth of 
property on the 4th defendant. after her 
marriage, The second witnass’s father is 
the matérnal nocle of the 14h defendant's 
father. Hs would ` have- that there was 
no_ dispute af the timeof tha 4th defend- 


aut’s nuptials between the parties, but 
we sea, ae per Exhibits IV series, that 
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there was higgling in bargaining between 
the 14th defendant’s father and the first 
defendant in regard to the celebration of 
the 4th defendant’s nuptiale. The -third 


“ witness is also a distant relative of the 14th 


defendant and the 14th defendant’s father 
is an intimate friend of his, and, though 
he could fot remember the particular of 
any arrangement regarding marriages at 
forty or fifty Lagna Patrika ceremonies 
which he had attended, he is able to 
remember the particulars of the arrange- 
ment at the Lagna Patrika ceremony regard- 
ing the “4th .defendant’s marriage as the 
14th defendant’s father was an intimate, 
friend of his. -I am not ‘prepared to 
attach much weight to the oral evidence 
of these witnesses for the defendants, 
namely, witnesses Nos. Lto 3, on the point 
and act upon it, especially in the face of the 
omission of any such promise to settle 
properties in Exhibits IV series, in Ex- 
hibit ILI “and the written statements of 
the Ist and 4th defendants. ‘The state- 
ment of the defence witnesses regarding 
this point is that some property, not 
specified or defined, worth Rs. 2,000 was 
promised to be settled. -The statement in 
Exhibit III is that the first defendant 
had promised to settle these very items 
Nos. 8 to 8 in schedule A prior to the plaint- 
iff's adoption. 

- 4, On a consideration, therefore, - of all 
the above fasts and circumstances, I am of 


opinion that no promise by the lst de- 
fondant to settle any properties ono the 
4th defendant in consideration of her 


marriage with the 14th defendant has 
been made out by the 14th defendant. 
I find the point, therefore, against the 
14th defendant and for ‘the plaintiff. 





This appeal came on for final hear- 
ing on the 2nd and 38rd October 1918 
after. the return of the finding of the 


lower Court on the issue referred by .thia- 
` of ‘cross-examining certain witnesses, 


Court for trial, 

Mr. T. Narasimha Atyangar, for the 
Appellant .—Exhibit III, the settlement 
made by 1st-defendant on his foster- daughter, 
the 4th defendant, cannot be treated as a 
gift pure and simple. The gift was made 


' in pursuance of a contract that the 14th 


defendant should marry the 4th defend- 
ant, The marriage is a ‘ consideration” 
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. recognised by the Courts 


` invalid save 


‘marriage 
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eo. 
within the meaning of the expression 


ia section 2 of the Contract Act, Ib is 
as much an alienation for valuable con- 


‘sideration as a sale or mortgage by a 


60 parcener, which have been judicially 
in this Presi- 


densy. The English Law is that promises 
made in- consideration of marriage are 
enforceable.’ The rule has not departed 


from in India. 

Messrs. O. S. Vencatachariar and S. Qopala 
Sarma, for the Raspandents, —Alienations 
by a member of a joint: family are generally 
when they ` are made “for 
necessary purposes. Until partition the 
share of a oo p3rsener cannot ba predicated. 
In Southern India, sales and mortgages . 
have baen made an exception to the rule. 
Gifts by oo-parceners- are absolately ‘void. 
Exhibit IIL purports to ba and-is raally 
a gift, though. the ‘motive for the gift 
was to induce the appellant to’ marry the 
4th defendant. 

JODGMENT,.—We think upon the evidenca 
submitted tots that the Sibordinate Jadge’s 
finding that the allegad promise by: the lst, 
defendant to settle property worth R3. 2,000 
on the 4th defendant at the time, of her 
is not proved, is.incorrest. The 
evidence on- the point consists of sertain 
correspondense and the deposition of certain 


_ witnesses. The 4th defendant wasa daughter 


of a separated brother of the ist -de- - 
fendant, but she was brought up by. him 
as a foster-daughter and he got her 
married to the 14th defendant, the appel- 
lant before us. The plaintiff, who. is thé 
adopted son of the Ist defendant and is 
also his nephew, instituted this suit for 
partition, After the death of the Ist 
defendant, during the poendenay of the snit, 
he amended the plaint asking tor recovery 
of properties involved in the suit. We found, 
at the time we called for a finding from. 
the lower Court on the point in question 
-after giving the plaintiff an opportunity ` 
that 
there was no promise proved to settle any 
property on the 4th defendant before “the 
adoption of the plaintiff. In Exhibit IIT . 
which purports to be a deed of gift thera 
is allusion to sash a promise, but appa- 
rently there is no other evidence whish- 
sould support -that statement- There is. 
on the other hand avidense to the effect. 


a anang Tang 
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that at the time of the negotiation of the - 


marriage—at- what is technically osalled 
Lagna Patrika ceremony—the lst defendant 
made a promise to give certain jewéls 
worth Rs, 2,500 and settle property worth 


- Rs-2,000 on his ‘foster. daughter, the 4th 


defendant. .On the former occasion there 
was no finding: on this point and we, there- 
fore, wanted that the evidence should be 
considered from this point of view, whioh 
would enable us to find whether there was 
such a promise and if so, whether the alleged 


. gift in favour of the 4th- defendant under 


Exhibit IIí was valid and to what extent. 
The marriage took place some time in 
1905 within ja. week of the adoption of 
the plaintiff, The 4th defendant attained 
majority some time in 1908, At that time 
the question apparently was raised by the 
14th -defendant and his friends as to the 
Ist defendant’s settling some property on 


4th defendant as promised by him. In 


the list Exhibit IV series, there - is allusion 
to a promise, though the date of the pro- 
mise and the exact nature ofitas to what 
is. the amount of property to be’ settled is 
not mentioned. If the case of the appel- 
lant. stood upon the correspondence,’ we 
should be inclined to hold that he has 
failed to make out his case. But we have 
the evidence of several witnesses examined 
by the defendants, especially defence witness 
No. 4, ‘to make out the case of the appel- 
Jant. Defence witnesses Nos, 1. to 3 say 
definitely that at the time of the Lagna 
Patrika ceremony they were present and 
that there were negotiations 
parties as to the amount of property’ to be 
settled.: Then it was arranged that pro- 
perty worth Rs. 2,000 should be settled 


- by the lst defendant on the 4th defendant 


besides the jewels. Defendants’ 4th witness 
is a man of considerable position in Salem. 
He is the Union Chairman and a Member of 


the District and Taluk Boards in the Diatriot. . 
: He also owns ‘considerable properties. 


He 
says that he was invited to a feast in the 


“ house of the 14th defendant in honour 


of the Ist defendant and his wife. “That 


was a month ortwo after the marriage.. 
“On that, occasion there was a talk as to 


what was given by way of a dowry and 
the Ist defendant himself said that he had 
agreed to give jewels worth Rs. 2,500 and 
gettle property worth Rs. 2,000 on the 
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girl. Nothing whatever has been suggest- 
ed against this witness. He is not related 
to either party and no sort of bias cana 
be imputed to him. There seems to ba 
no reason why his evidence should not 
bs accepted ; and this is also the evidense 
of all the other witnesses against whom 
nothing tangible has been alleged. 

There.are certain inherent probabilites 
of the case whieh also, we think, bear 
out the story of the appallant, The 4th 
defendant was not apparently a good looking 
girl and the Ist defendant had to go from 
place to place to find a proper bridegroom 
for her. He found ons at last in Salem, 
which is far off from the residence of the 
Ist and 4th defendants. The 14th defendant 
who belonged toa good family was in very 
poor circumstances and it seems to us 
extremely probable that there was negotiation ` 
as to the nature and-amount of dowry. It also 


‘seems to be extremely likely that the 14th 


defendant's’ people insisted pn soma properties 
being settled. But no settlement was made 
at the time and the Ist defendant apparently 
put it off and tha correspondence which has 
been filed in the sase tend to suggest that 
atone time he said that he would make a 
However that may be, 
‘we think that a promise just before the 
marriage and i in consideration of the marriage 
has been proved. 

What then is the effect of Exhibit III ? 
It is not oontended by Mr. Narasimha 
Aiyangar that this transaction would affect 
the share of the plaintiff in the properties 
in dispute. What he wants us to hold is 
that to the extent of the Ist defendant's 
own share the transaction is a valid and . 
binding one. The Ist defendant and ‘the 
plaintiff were undivided co-parceners, The 
law is well settled that the managing member 
of an undivided Hindu family or any other 
member cannot alienate any portion of the 
family property except for necessity, But 

co parcener may alienate his own share 
oiher i in the whole of the family property 
or in any particular item of it for valuable 
consideration, [See Aiyyagari Venkataramayya 
V. Atyyugart Ramayya (1):] It is also settled 
law that a co-parcener cannot make a valid 
gift of his share. It is contended on behalf 
of the respondents that the transaction 


(1) iM. 689, 
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evidenced by Exhibit II stands on the footing 
-of a gift, Mr. T. Narasimha Aiyangar contends 
that we must treat it as an alienation for 
valuable consideration just likea sale or a 
mortgage. There is no express authority on 
the point and we have got to decide the 
question on general principles of Hindu Law 
as obtaining in this Presidency. In this 
Presidency as already stated, alienation by 
a Hindu co parcener of his share for a 
valuable consideration is resognised, though 
it is pot recognised in some other provinces 
where the Mitakshara Law prevails, The 
question is, whether a gift made in pursuance 
of a promise in consideration of marriage is 
an alienation for valuable consideration within 
the rule of Hindu Law. We are of opinion 
that it does come within the rule. According 
to the Contract Act consideration is “defined 
thus,: “When, at the desire of the promiser, 
the promisee or any. other person has done 
or abstained from doing, or does or abstains 
from doing, or promisesto do or ‘to abstain 
from doing, something, such act or abstinenge 
or promise is called a consideration for the 
` promise.”- If person contracts a marriage 
in gonsideration of a promise, then it seems 
to us that the marriage is valuable consider. 
ation within the meaning of this definition. In 
this respect the law is the same in India as in 
England, In England, a promise made in 
consideration of marriage is a binding 
and enforceable agreement. The definition 
of consideration as given in section 2 of the 
Contrast,Act seems to “be general and wide 

enough to cover such cases. 

That being so, the next step in the 
argument of Mr, T. Narasimha Aiyangar 
is that this agreement entered into batween 
the Ist defendant and.the 14th defendant 
was a valid contract which could be enforced 
against the Ist defendant. We do not think 
-that this proposition can be doubted. The 
settlement in Hxhibié Ill was made ,in 
pursuance of this contract. Ib seems to us, 
therefore, that such a settlement is an 
alienation for valuable consideration, It might 
be suggested that the Courts of this Presidency 
in upholding alienation for consideration 
by a Hindu oo parcener are making an 
exception to the striét notion of Hindu Law 
that until partition the co-parcener has no 
definite share in the family property. Bat 
once the validity of alienation for valuable 
gonsideration is recognised, it seems to us 
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impossible not to inolude. such a transaction aë 
this within the operation of the rule. Non® 
of the cases to which we have been referred 
lay down that this power of a Hindu 
co-parcener is merely confined to sales or 
mortgages ; bat the general proposition . 
which we deduce from the decisions in 
Atyyagart Venkataramayya v. Atyyagart Ram- 
ayya (1); Baba v, Timma (2), Pounusami v. 
Thatha (3) and Kosuri Ramaraju v, Ivalury 
Ramalingam (4) is that an ordinary simple gift 
for no consideration will not be upheld as dis- 
tinguished from alienations for consideration. 
We, therefore, hold that the 14th defendant is 
_itema'Nos. 3 to 
8 in A schedule. As regards item No 5, it 
was argned by the Pleader for the re- 
spondents that as the sale to the 5th defendant 
of that item by the 4th defendant has _ been 
found to be not binding on the plaintiff and 
as the 5th defendant has not appealed 
spesifically regarding this item, the appellant 
was not entitled to any share in this property. 
But the 5th defendant's purchase was found 
to be ineffective and inoperative, aid the 
5th defendant not having appealed, the 
property remains with the 4th defendant. 


. Therefore, the 14th defendant is entitled to 


a share in that property as well to the 
extent of the Ist defendant’s share. The 
appellant and the Ist respondent -will pay 
and receive proportionate -costs from each 
other with respect to this appeal. In the 
lower Court each party will bear his own 


costs. > 3 5 
M. 0. P, \ i 
X f Appeal allowed. 


(2) 7 M. 357; 8 Ind. Jur. 183; 2 Ind/ Deo, (x. 5.) 
833. 

(3) 9 M. 273; 3 Ind. Deo. (N. 8.) 587, 

4 26 M. 74; 12M. L. d, 400. 
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PUNJAB CHI#F COURT. 
Civit Revision No. 183 or 1918. 
April 15,-1918. 
Present :— Mr. Justice Wilberforce. 
MANGAL SINGH—Dearenpant— 
$ PETITIONER 
- versus 
- HIRDA RAM—Praintirs— 


ot _  Regsporpent. 

Civil Procedure Code (Act V of 1908), O. XLI, 
T, l-——Appeal, presentation of, without copy of decree— 
Decree not framed—Procedure, 

~ Order ALI, rule 1, of the Civil Procedure Code 
has no application to acase in which the original 
Court has omitted toframea decree. In such a 
case if the appealis presented without a copy of 
«the decree, the Appellate Court “should adjourn 
the appeal untila copy of the decree is forth-- 
coming. A 


X 


Revision from the order of the Senior 
Suhordinate Judge, Amritsar, dated the 9th 
November 1917. : , 


Mr. Badr ud-din Kureshi, for, the Peti- 
tioner, a S f 
Mr. Chiman Lal, for the Respondent. 


JUDGMENT.—In this oase a Munsif 
passed a decree for Rs, 4& with the order 
that the decretal sheet should not be pre- 

. pared until the. plaintiff had produced a 
Succession Certificate which he was ordered 
to do within two months. No deoree-sheet 
was, therefore, prepared and there is no 
information on the record to show its pre- 
paration tillabout the middle of August, 
the original judgment being’ dated 24th 
April. Meanwhile on the 15th of May the 
defendant appealed. He stated in his 
grounds of appeal his inability to put ina 
“sopy of the decree-sheet, but the Senior 
Subordinate Judge on a. narrow interpre. 
tation of Order XLI, rule 1, Civil Pro- 
cedure Code,. dismissed his appeal as not 
having been properly presented. Against 
this. order the defendant subsequently 
applied for review, putting in at the same 
time a dopy of the deoree-sheeb whish 
he had obtained but this application was 
rejécted. He now applies for revision to 
this Court. : s l 


It appears to me that there ware many 
nateria) irregularities in the procedure of 
the lower Courts. Tha deares-sheot should / 
ebviously hava bsan prepared at tha time 
of the juigmant. The Senior Subordinate 
Judge, sonszidarinz the siraumstances of the 
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case, should also not have rejected the 
appeal but should have adjourned the case 
until a copy of the decree was forthcoming, 
Order XLT, rule 1, Civil Procedure Code, 
aan have no application in a case in which 
the original Court - has carelessly omitted 
to frame a decree, and the Senior Sub- 
ordinate Jadge should have taken immediate 
steps to have the omission remedied. 
The case, therefore, appears to me a fit one 
for “interference on the revisional side and 
I, tharafore, ascept the application and re- 
mand the case to the Senior. Subordinate 
Judge for disposal of the appeal on the 
merits. Costs to follow the result. Stamp- 
fee to be refunded. . 


Revision accepted; 
Oase remanded. 


MADRAS HIGH COURT. 
FULL BENCH. 


'. Seconp Civit Appeat No, 252 of 1916, 
November 7, 1915, 

Present: —Mr. Justice Abdur Rahim, Justios 
Sir William Ayling, Kr., Mr. Justice 
Oldfield, Mr. Justice Sadasiva Aiyar 

and Mr. Justice Coutts Trotter, 
CHINNAPPAN CHETTY—Putatntire 
—APPELLANT 
_ Lersus 

Tye SECRETARY or STATE ror INDIA 

1x COUNCIL TAROUGH THE COLLECTOR 

or MADUR A—DErENDaANT— RESPONDENT. 


Madras Irrigation Cess Act (VII Mad, of 1865),3 L= / 


‘River or stream belonging to ‘Government’, meaning 
of Ownership dependent on ownership of bed and 
banks — River flowing through zemindari, use of water 
of, for irrigation within zemindri limits— Water-cess, 
lévy of legality of—Madras Irrigation Cess (Amend. 
ing) Act (V Mad. of 1900}—Madras Land Encroach. 


_ment Act (IIL Mad. of 1904), s. 2, scope and effect of ~ 


Riparian rights, whether affected —~ Burden of proof. 
Where both the bed and banks of a river do not 
belong to Governments at a place whero water is 
taken by a person for purposes of irrigation, the 
river cannot be éaid to ‘belong’ to Government 
within the meaning of section 1 of the Madras 
Irrigation Cess Act. For the purposes ofthe Act 
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the ownership of the river or stream was intended 
to depend on the ownership of the bed and banks. 
[p. 653, col. 1; p. 677, col. 1.] 

. Seotjon 2 of the Madras Land Encroachment Act 
was not intended to confiscate existing private 
rights, nor does it confer on Government a right 
-of property in the water of a natural stream 
higher than, and different in its nature from, what 
the law recognizes as incidental to private pro- 
prietorship. [p. 681, col. 2.] 

(Authorities reviewed.) 


t Per Abdur Rahim, J.—Section 2 of the Madras 
Land Encroachment Act cannot properly be said to 
have made any change in the ordinary rules ře- 
garding burden of proof, There is nothing in it 
which necessarily implies that whenever the Govern- 
ment lays claim to any land or water it lies upon 
the party against whom the claim is made to show 
that the property belongs to him ‘quite apart 
from other considerations regulating the onus of 
proof as ‘dealt with in the Evidence Act. [p, €82; 
cols. 1 & 2.) - 

When the Legislature says in section 2 of tho 
Madras’ Land Encroachment Act that all flowing 
water is the property of Government save in so 
far as it is the property of a Zemindar or any 
other land-owner, it means only to-declare with 
respect to flowing water passing through the lands 


' of Government as well as of a Zemindar that the 


Government has in them rights of the same kind 
as the Zemindar himself as a riparian owner 
enjoys under the ordinary law, and not rights of a 

. higher character materially impairing if not al- 
together snperseding the land-owner’s rights. [p. 
682, col. 2; p. 633, col. 1.) 

Per Ayling, J.—The owner of the bed and banks 
of a river is also the owner (though in a special 
and qualified sense) of the flowing water, so long 
as it passes between those banks and over that 
bed; and the term ‘property’ may not be in- 
aptly applied to such ownership. [p. 683, ool. 2; p> 
684, col. 1.] 


Per Sadasiva Aiyar, J.—By section 2 of the Madras" 
Land Enéroachment Act, the Legislature in- 
tended that, when a dispate arises between Govern- 
ment and a private person, the burden should rest 
on the latter of proving that a particular ‘water’ 
belongs to him, though proof by him (or admission 
by Government) of present use and possession 
will shift the burden on to Government. [p. 684, 
col. 2; p. 635, cal. 1.] 

Per Coutts Trotter, J—-The, Madras Land Encroach- 
ment Act, when it speaks of water ‘belonging’ to 
any person, uses that term in the lax but com- 
monly understood sense of water over which rights 
were exercised by virtue of ownership of bed or 
banks; for flowing water will only go to Govern- 
ment as a bonum vacans when the bank or banks 
are bona vacantia and it will become their pro. 
perty only in the sense in which it is correlated’ 
to their property in the banke or bed. [p. 687, col. 1.] 


Second appeal against the decree of the 
Gourt ‘of the Temporary Subordinate Judge, 
Madura, in Appeal Suit No. 11 of 1915, 
preferred against the decree of the Court-of the 
District Munsif, Dindigul, in Origitial Suit 


z 


No. 97 of 1912. 
This second appeal coming on for hear- 


ing on the 8rd August 1917 and, 
the 2nd October’ 1917, upon perusing 
the grounds of appeal, the judgments. 


and decrees of the, lower Appellate Court 
and the Court of first instance and 
the record in the case, and upon hearing 


the arguments of Messrs. K, S.-Ramabhidra 


Atyar and T. R, Venkatarama Sastri for 
the Appellant and of the Government Pleader 
for the -Respondent and thé case having 
stood over for, consideration till’ the 
14th November 1917, the Court (the Hon'ble 
Sir John Wallis, Kt., Chief Justice and. 
the Hon’ble Mr. Justice Oldfield) made the 
following 


f: 


ORDER OF REFERENCE TO A FULL 


BENCH, 
s 


Wauis, ©. J—The meaning of the 
words “riveror stream bélonging to the 
Government” in Madras Aot VII of 18:5 


has given rise to much diversity of opinion | 


in recent cases in. this Court :— Kandukurt 
Mahalakshmamma Garu vy, Secretary of State 
(1), Secretary of State v, Ambalavana Pandaro- 
sannadhi (2), Secretary of State y, Kannepalli 
Janakiramayya (3), Zamindar of. Kopiles- 
warapuram v. Secretary of State (4), Kundalam 
Rajagopalacharyulu vw. Secretary of’ State (5), 
Secretary of State v. Simhadri Jaghapathixaju 
(6), Secretary of State v. Kannepalli Janakira- 
mayya (7), Secretary of State v, Maharaja of 
Bobodilt (8) and Secretary of Stale v, Amba- 
lavand Pandara Sannadhi (9). In the still 
more recent case in Kanduiuri Balasurya 


> 


(1) 8 Ind. Cas. 67; 34 M. 295: (1910) M. W. N. 
595; 8 M. L. T. 389; 20 M. LJ, 823. 

(2) 8 Ind. Cas. 357; 34 M. 366; 9 M. LAT. 47; 
(1911) 1 M. W. N. 118. ‘ 

(3) 18 Ind. Cas. 770; 87 M. 322; 13 M, L. T, 285; 


.24 M. L. J. 866; (1913) M. W. N. 225. 


(4) 26 Ind. Cas. 590: 37 M. 355 n. 


(5) 22 Ind Cas. 107; 88 M. 997; 14 M. L. T, 454;~ 


(1913) M. W: N. 937. 

(6) 26 Ind, Cas. 692; 39 M. 67; 2 L. W. 3l; 17 M. 
L. 'T, 29; 28 M. L. J, 5l. : 

(7) 30 Ind, Cas. 609; 29 M. L. J. 889; 2L. W. 763; 
18 M. L. T. 277; (1915) M. W. N. 671. 

(8) 32 Ind. Cas. 279; 30 M. L. J. 163; 19 M. L. T, 
6; 3 L. W. 119; (1915) M. W. N, 1025, - 

(9) 42 Ind. Cas. 697; (1917) M, W, N. 729: 22 
M.L, T. 151;33 M, L, J. 415, 


™~ 


1 
~ 
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Prasadha Row ‘vy, Secretary 
(10), Lord - Parker delivering the 
„judgment of the Judisial Committee oon- 
‘sidered it anuecsssary to decide the priat,, 
asia their, Lordships’ opinion the aposal- 
lants ware’ entitled ta succaéd on -either 
view. The anas was assordingly dealt with 
at page 181* on` the- assumption that 
the river in question belonged to Govern- 
ment and at page 183* on the assumption 
that it did not, There is, however, some 
discussion in an earlier passage of the . 
judgment at page 173*, “In the next place, 
it is by no means easy to say what is 
meant by a river or stream ‘belonging to 
the Government’ The sams exopassion 
in an Act of the United Kingdom wonld 
probably connote a Government ownership ~ 
.of the bed or the banks of the river; bat it 
is quite possible that the. law of the Madras 
Pregidensy recognises some proprietary right 
og the part of Government in tha water 
flowing in riyars and straam3. The 
of the Madras Presidency as to rivers and 
-stteam’ certainly differs in some respasts 
from English Law: Robert Fischer v. 
Secretary of State (11).-- Farther, the Madras 
Ast No. III of 1905 appears to enast that 
(inter alia) all standing and flowing water 
not. the propsrty of private individuals is 
the property of Government, but subject 
to the natural and easement rights of 
other landholders. If this section be 
- relied on, ib is a nioe problem whether a 
riparian owner, ‘who is exercising his natural 
or prascriptive right_ of taking water from 
a natural stream for purposes of irriga- 
tion, is taking” water from a straam ba. 
longing tothe Gsvarnment within the mean. 
“ing ‘of the Cess, Ast. Ithe is, the natural 
and prescriptive rights of riparidn ownars 
are seriously diminished by the Ast and, 
where the Government hava not ‘exponded 
money in improving the natural stream, 
apparently without any sort of guil pro 
quo.” as 
In view of the great diversity of views 


. (TOJ 41 Ind. Cas. 98; 44 I. A. 166; 33 M. L. J. 144; 
22 M: L. T. 76; 15 A. L. J. 697; 21 0, W. N. 1089; 
(1917) M. W. N. 686; 19 Bom. L. R. 751;6L, W. 
310; 2 P. L. W. 260; 26 0. L. J. 290; 49 M, 885+“ 


(P. 0). 
(a) 2 Ind. Oas. 825; 82 M. 144; DM, L. T. 149; 19 
M. L. J. 183 > 
* Pages of 44 I. A.—Had.. 
@ 





of State i 


law - 


expressed in this Court and in the light 
of the above observations, it appears 
desirable that there should bə a-binding 
decision of this -Court as to the question 
which has again arisen’ in the present cage. 
What we have to see is which of these 
meanings is ‘more in conformity with tha 
intention of the Legislature which passed 
the Act of 1865, and this intention is to be 
gathered from a sareful consideration of the 
~ provisions of the Act and of the preamble. 
As has often been’ said, the preamble is 
as it were a key to the understanding 
of the Act and “may legitimately be con- 
sulted for tha purpose of solving any 
ambiguity, or of fixing the meaning of words 
which may have more than one, or of 
keeping the effect of the Act within its 
real scope, whenever the enacting part of 
it is in any of these respects open to doubt,” 
Maxwell], 5th Edition, page 69. At the 
same time, “the preamble cannot restrict 
er extend the enacting part, when the 
language and the object and scope of the 
Ast are not open to doubt It is not 
unasaal to find that the enacting part is 
not exactly co-extensive with the preamble. 
, In many Acts of Parliament, although 
a particular mischief is recited, the legis- 
lative provisions extend beyond it.” Max- 
well at pages 73 and 74. 


In Aot VIL of 1865 the enactment 
goes beyond the preamble, as has often 
been observed, most recently in Lord Par. 
ker’s judgment. If now the reason for 
this can bə ascertained, it will help to 
define more clearly the scope and purport 
of the Act and so throw light on the 
present question. The explanation is, I 
think, to be fourd in the fact of revenue 
history which is referred to in the judg- 
ments of Sankaran Nair, J., espesially in 
Second Appeal No. 573 of 1911 (Zamindar 
of  Kapileswarapuram vw. Secretary of 
State (4)], that, at the time the Aot 
was passed and for reasons which do 
not concern us, the Secretary of State was 
pressing on the Madras Government the 
_polisy of showing the water rate on irri- 
.. gated land separately from and as addi- 
tional to the assessment fixed on the land 


as dry. | 
If now we read the Act as originally 


x 
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passed, in the light of this knowledge, 
it is apparent that it was drafted in 
deferense to this policy so as to give effect 
or enable effest-to be given to it, and 
that this is the explanation of the faat 
that the body of the enactment goes beyond 
the preamble and enables the statutory 
rate to be imposed - irrespestively of the 
. question whether or not the water is from 
a source on which public expenditure has 
been incurred and also irrespestively of 
the question whether the irrigation is old 
or new. Though this object’ is not men- 
tioned in the preamble, it is brought out 
in the title, which is “an Act to enable 
the Government to levy a separate sss 
for the use of water supplied for irriga- 
tion in certain oases.’ Section 1, which 
is applicable to Ryotiwari holdings, enabled 
Government “to levy at pleasure, on the 
land co irrigated, a separate cess for the 
use of the water which cess shall he addi- 
tional to any land assessments that may be 
leviable on the said land as unirrigated or 
Punja” in adcdrdance with the polioy then 
favoured by the Seoretary of State, and 


declared that these provisions should extend . 


to permanently settled estates to the extent 
to which they were not entitled by virtue 
of engagements with Government to irriga- 
tion free of separate charge. It is now 
settled by their Lordships’ decision after 
much divergence of opinion in this Court 
that the owners of these estates are entitled 
“to make the fullest use of the facilities for 
irrigation which existed at the date of their 
grants without incurring liability to pay water 
cess under the Aot, 

We have thus what appears to me to 
be an adequate explanation of the fact 
that the Ast goes beyond the preamble by 
providing for the imposition of the statutory 
separate cess, not only where expenditure 

‘ from Government funds has been incurred in 
the construction and improvement of.works 
of irrigation and drainage, the care oon- 
templated in the preamble, but also in 
the terms of “whenever water is supplied 
‘or used for the purposes of irrigation from 
any river, 8tr6am.........- CET ie 
ere ja = belong’ ng to “Government, » “Tt 
may be said, ard truly, that in Ryotwari 
tracts the system of chargirg separately a 
dry rate of assessment ard a water rate. 


might bayo been introduced by Government a 


‘we apply that meaning 
fidd that in Ryotwari tracts it empowers , 
Government to levy the separate water-cess _ 


without any fresh legislation, and that in 
the 
has only been introduced by the 
the 
the statutory cass is payable in such estates. 
Whether for the purpose of complying 
with the policy of the Secretary of State 
or for whatever other reason the Legis- 
lature proceeded in this manner, we are 
only concerned with if in so far as it 
throws light on the meaning with which 
the words “belonging ta, Government” 
were used in the Act; As already pointed 
out, this much seems olear that they were 
inserted to make it plain that the cess was to 
be imposed in—sases not coming within the 
preamble. 

In an Act of the United Kingdom Lord 


Parker says they would probably connote ` 
-& Government 


ownership of the bed or 
the banks of the river, that is to say, that 
is the meaning they would have prima facie’ 
in an Ast drafted by an English lawyer 
and it must. be remembered that this Act, 
as appears from the papers referred to in 
some of the earlier ‘cases, was drafted by 
the Government Pleader who was then an 
English Barrister. “Now if for a moment 
to thé Act, we 


in all cases where the banks and hed or 
at any rate one bank and half the bed 
of the river or stream are owned by 
Government. This comprises nearly the 
whole irrigated area in Ryotwari- tracts. 
There must, of course, be some cases in 
which Ryotwari tracts are irrigated under 
easement rights from rivera of which 
Government ‘has not the ownership of 
the bed and banks, but such -eases must 
be sompsratively rare, and, as already 
pointed out, the desired separation into dry 
rate and water rate could .be effected as’ 
regards them if so desired without legisla- 
tive anthority. As regards permanently 
settled estates also this meaning appears 
adequate, because water taken pursuant to 
natural or easement rights existing at the 
date of the grant from rivers and streams” 
the banks and beds of which are in 
permanently ‘settled estates is not charge- 
able under the Ast, unless the supply 
has been improved at the public expense~— 
-case expressly provided for in the 


case of permanently settled estates‘ it . 
Act in: 
very limited class of cases in which . 


a 
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Act; and cases of water. being taken in 
excess of such rights are too rare to 
require legislation of this sharaster and 
could be dealt with under the ordinary 
law by restraining the user. Not only 
then is the sense that in which the words 
would prima facie be used by-an English 
lawyer, but it is found to correspond with 
the scope of the Act, and it has also the 
great advantage over the rival meaning of 
giving some effect to the words “belonging 
to”, whish must have been intended by 
the framers of the Act to have some effect 
and not to be purely otiose or even mis- 
leading as applied to rivers and streams. 
If all streams and rivers in the Presidensy 
belong to Government, the words “belong- 
ing to” would not have been made appli- 
sable to -rivers and streams and the section 
would have read, ‘whenever water is 
supplied or used for purposes of irrigation 
from any river .or stream, or from any 
channel, tank, or work belonging to, or 
constructed by Government.” This goes to 
show that these words were applied to 
rivers and streams besanse the framers 
of the Act proceeded on the view which 
English lawyers might be presumed to 
take, that the ownership of the river at any 
point depended on the ownership of the banks 
and bed. 


On the whole, as a result of the further 
consideration which I have now given to 
the ‘subject, Lam inolinsd to think that for 
the purposes of Aot VII of 1865 the owner- 
_ ship of the river or stream was intended to 
depend on the ownership of the bed and 
banks, It is, as I have said, desirable that 
there should bea binding desision on this 
question, and also supposing this to be so, 
on the further question as to the effect, if 
-auy, of Act IIT of 1905, 


The somewhat exceptional cirsumstanses 
of the present second appeal are that there 
is a finding that water has been taken 
for irrigation in excess of natural and 
easement rights from a river at a plisa 
where the banks and bed belong to the 
Gemindar. The river is one whioh rises 
in hills belonging to Government and 
passes through Ryotiwari tracts before enter- 
ing the Zemindari. I would, therefore, 
refer to a Fall Banch the question, is 
the river in question a riyer belonging to 


+ 


Government within the meaning of Aot VII 
of 1865? 

Oxprietp, J.—I agree to the referance 
proposed. But I desire to say that in 
doing so I commit myseif to no opinion 
as to the legitimacy of resort to the matter 
referred to in the judgments in Zumindar 
uf Kapileswarapuram v, Secretary of State 
(4), as a ground of decision or as to its 
comprehensive sharacter or its effect. 





This second appeal came on for hear- 
ing in ptrsuance of the above Order of 
“Reference to a Full Bench, on the 23th, 
27th and 28th August 1918, 


Mr. T, R. Venkatarama Sastri (with him 
Mr. K. S, Ramabhadra Aiyar), for the Appel- 


. lants.—Under English Law, the beds of 


tidal and navigable rivers belong to the 
Crown, -The owners of lands on. the 
banks of non-tidal and non-navigable rivers 
are owners of the soil of the river usque 
ad medium filum aque. Ownership of 
flowing water can only be dependent on 
the ownership of the bed and banks, 
Section 1 of Act VII of 1855 only connotes 
the ownership of the Government in the 
bed and banks of a river, Neither this 
section nor section 2 of Madras Act III of 
1905 were intended to affect riparian rights, 
which are often spoken of as rights to 
property. At the best, Act Iff of 1905 
can be said to create a new right in 
Government in flowing water, Act VIL of 
1865 relates to rivers and streams and 
not tx-flowing water, Act HI of 1905 
does not create rights unknown to the 
law. The Act only declares the existing 
law. 

The Goverament Pleader (Mr. V. Rame- 
sam), for the Respondent.—The term 
‘ river? is used in Act VII of 1865 as 
meaning a body of flowing water. Sestion 2 
of Act III of 1905 deals with standing 
and flowing water and not with beds 
and banks of streams. The section -is 
borrowed from Bombay Ast V of 1879, 
which penalises the unauthorised use of 
water. The exception to the section only 
saves private ownership in property which 
can be usufructuarily enjoyed by others. 
Except where a river flows entirely within 
the limits of a person’s land, there can bg 
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no private ownership in flowing water 
except where itis conferred by Statute. 
Riparian rights do not involve the idea of 
ownership of water, They are rights arising 
from vicinage or ownership of the banks 
“and not on ownership of the bed of the 


river. A riparian owner can claim pro- 
perty in the water when he begins to use it, 
OPINION, 


Aspok Ramm, J.—The question referred 
to us is whether a river called Marnudarnathi, 
which rising in hills belonging to the 
Government flows through Ryotwari tracts, 
then through the Kannivadi Zomindari and 
again through a Government village, can be 
said to be a river ‘belonging to the Govern- 
ment within the meaning of sestion 1 of 
the Madras Irrigation Oess Act VII of 
1865 as amended by Act V of 1900. The 
question aroge in connection with the right 
claimed by a Pattadar of the Kannivadi 
Zemindari to take water from this river 
at a place within” the limits of the 
Zemindari for irrigating Zemindari lands, 
without being liable to a separate cess levied 
under the above-mentioned Act. This Act 
enables the Government to levy a separate 
cess for 
poses of irrigation from any river, stream, 
channel, tank or work belonging to or 
constructed by Government,” subject to 
certain provisos with which we are not 
concerned in this reference. It does not, 
however, -purport to indicate the olass of 
rivers or streams which were within tbe 
contemplation of the legislature, bnt 
there is another Ast of the Madras 
Legislature, the Madras Land Enercach- 
ment Act (Ast III of 1605) on which 
considerable reliance has been placed in 
support of the contentions on behalf of the 
i of State. Iti is enacted by its section 
(1) - 


“All public roads, streets, lanes and paths, 
the bridges, ditches, dikes and feners, on 
or beside the same, the bed of the sea 
and of barbours and creeks below kigh 
water mark, and of rivers, streams, Nalas, 
lakes and tanks, and all canals and water. 
courses, and all standing and flowing water, 
and all lands, wherever situated, eave in 
so far as the same are the property — 

(a) of any Zemindar, Poligar, Mittadar, 
Jagirdar, Shrotriemdar or Inamdar or any 


“water supplied or used for pur- - 


person -claiming through or holding under 
any of them, or 

(b) of any person paying Shist, Kattu- 
badi, Jodi, Porruppu or quit-renf to any of 


. the aforesaid persons, or 


(c) of any person holding under Ryot- 
wari tenure, including that of a Jenmi in 
Malabar, or of a Wargdar in South 
Kanara, or in any way subject to the 
payment of land revenue direot ‘to pordi 
ment, or 

(a) of any okher EE ER holder of 
land in proprietary right, or = 

(e) of any other person holding land 
under grant from Government otherwise 
than by way of license, 

and, as to lands, save also in so far 
as they are temple site or owned as 
house-site or backyard, y 

are and are hereby declared to be ths 
property of Government except as may be 
otherwise provided by any law for the 
time being in forse, subjeot always to all 
rights of way and other pablic rights and 
to the natural and easement rights of 
other landowners, and to all customary 
rights legally subsisting.”’. 

Within the last eight years these enact- 
ments have béen the subject of discussion 
in a number of cases, but the deoiaions 
are conflicting and do not supply a olear- 
preponderance of opinion in support of 
one view of the law rather than another, 
Tn the first Urtam case, 
lakshmamma Garu v. Secretary of Siate 
(1), Miller and Munro, JJ., ruled cn. 
the strength mainly of section 2 
Act III of 1905 that the water of a 
stream or river belongs to the Government 
even though its bed or banks may helong 
to the Zemirdar and that the Zemindar 
irrigating his land with such water is 
chargeable with a separate cess. Generally - 
speaking this interpretation has been 
upheld by Oldfield, J., in Secretary of 
State v. Kannepalli Janaké-amayya (7) and 
was accepted apparently without further 


discussion by Arnold White, C. J., and 
Ayling, J,, in Secretary of State v. 
Ambalavana Pandar.sannadhi (2). On 
the other hand Sankaran Nair, J, 
in secretary of State v. Kannepalli 
Janakiramayya (3), Sadasiva Aiyar ats 
Bakewell, JJ., in Secretary of State ` 


Kannepalli Janakiramayya (7), the learned 


- 


Kandukurt Maha-— 


of - 


4 
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‘Chief Justice 


and Seshagiri Aiyar, d.a 
in Secretary of State v. Maha- 
raja of Bobbili (8) and myself in 
Secretary of State v, Ambalavana 


Pandara Sannadhi (9) have expressed’ a 
contrary opinion. The' judgment of Miller 
and Munro, JJ., in the first Uram case (1) 
has since been reversed by the Judicial 
Committee of the Privy Counsil [See 
Kandukuri Balasurya Prasadha “Row v. 
Secretary of Stats (10)1, their Lord- 
. ships holding that the Urlam Zemindar 
concerned in that case was protested by 
an engagement within the meaning of the 
proviso to section 1 of Act VII of 1865, 


“But Lord Parker who delivered the Board’s 


judgment, while indicating in the passage 
cited .in the Order of Reference the 
problems that might arise upon the son- 
struction of the two Statutes as to the rights 
of the Government in the rivers and 
streams of this Prasidenoy, refrained from 
expressing any opinion on the subject. 


In construing the words ‘river or stream 
belonging to Government’ in Act VII of 
1865 ib would bə gaibe legitimate to take 
into ‘sonsideration the state of ‘the law 
in this connection as it existed at the 
time of the passing of the Act, and we are 
also “bound to-give effect to any later 
statutory enactment by which the Legislature 
miy have defined the river or stream 
which belongs to Governmént, ii 


“As regards the firat, the learned Govern- 
ment Pleader at one part of his argument 
contended that section 1 of Aot LIL of 
1905 was intended to clear away any 
doubt that might have been entertained as to 
` the rights of the Government in the properties 
mentioned therein, bat he did not make any 
attempt” to prove that ‘the common law of 
the Presidency was jn accordance with 
the interpretation which he sought to place 
on the enactment. In-faot the materials 
available for forming a definite conclusion 
on the point are meagre ard insufficient, 
In Robert Fischer vy. Secretary of State 
(11) it was laid down that the Govern- 
ment has power by the Customary Law. in 
India to regulale in the public interests 
the collection and distribution of water of 
rivers and streams flowing in natural 
channels provided they do not thereby 
inflict sensible injury on other riparian 


a 


owners and diminish the supply they have 
hitherto utilised. This paramount right of 
the Government is held to be independent of 
the ownership of the béd ofa, river, but 
for the purpose of exercising ita control 
the Government would not be warranted 
in committing an act of trespass, It ig 
not necessary for us to examine how far 
these propositions, beyond which, it may 
be mentioned, the learned Government 
Pleader was apparently not in a position 
to carry the rights of the Government in 
so far as they were established by the 
rulings of this Court apart from any 
legislative enactment, are well fonnded. 
For it is obyious that the ruling ‘in 
Robert Fischer -v. Secretary of State 
CLI), which’ is réferred to by” the Judicial 
Committee in Kandukuri Bulasurya Prasadha 
Row v. Secretary of State (10) asshowing that 
the law of the Madras Presidency as to rivers 
and streams is different in some. respects 
from the English Law, does not affect the 
question before us. It sannot be said 
that a river or stream belongs to Govern- 
ment because it has the -power in the 
public interests to regulate the distribu- 
tion of ifs water, since it is clearly 
recognised that this right of the Govern- 
ment is not in any way in  supersession 
of the rights of the riparian proprietors. 


As to section 1 of Act VII of 1865 a 
Fall Banch of this Court in Secretary 
of State v. Mahadeva Sastrigal (12) 
pointed out that it goes further than 
the preamble, enabling the Government to 
levy water-cess for use of waters derived 
from a natural -stream belonging to the 
Government even though the Government 
might not have incurred any expenditure in 
sonnestion therewith. This is now placed 
beyond any doubt by the judgment of the 
Privy Counsil in Kandukuri Balasurya Pra- 
sadha Row v. Secretary of State (10). There- 
fore even if Mr. Venkatarama Sastri is right 
in hig contention that the word ‘constructed’ 
might be applied to “river or stream” as 
well as to ‘channel, tank or work”, the 
power of the Government to levy cess 
clearly extends to natural streams belong- 
ing to the Government. 


(12) 89 Ind. Cas. 198; 40 M, 68; 32 M. L. J. 411; 
5 L. W.817; (1917) M. W. N, 876; 21M. L.T, 
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‘There has been much dissussion as to 
what the words “river or stream” in Aot VII 
of 1855 were intended to import, whether 
merely bodies of flowing water or whether 
also the bed and the banks as forming 

part of a river. Jessel, M. R. in Taylor 
v. Corporation of St. Helens (18) defines a 
ftream of water as ‘water which runs in 
a defined sourse so as to be capable of 


division’ and “a water-cource” has been 
defined by Lord Tenterdun, C. J., in Reg 
v, Inhabitants of Oxfordshire (14) as 


‘water flowing in a channel between banks 
more or ‘less defined.’ ord Watson in 
M’Nab v. Robertson (15) says “the word 
‘stream’ in its primary sense denotes a 
body of water having as such body a con- 
tinuous flow in one direction,” Wensleydale’ 8 
definition of a river is 
pent in on either side with walls and 
banks.’ Bat these definitions do not 
neséssarily -tinply that-the bed and the 
banks do not form part of a water-course 
(see .Angel on Water Courses 39), 
‘Whether by a rivar or stream only the 
flowing water i intended or also. tha 
banks and the bed must depend on the 
context and ‘the question, therefore, is, 


in what sense did the Legislature intend - 


that a river or stream should be understood 
as ‘belonging to the Government” in 
seation 1 of Act VII of 1865. 


In the absense of any indication to the 
contrary we must give to the expression 
a meaning and significance known to the law, 
When a river or stream rises and terminates 
entirely within the limits of any person’s 
land that person is its owner in the fullest 
sense, just as much as he is the owner of the 
soil of his domain and of the treea grow- 
ing thereon. If, therefore, any river runs 
in its entire course within Government land 
that river is undoubtedly within the scope of 
the section. 


But there is a qualified sense in which 
in law a natural stream flowing through 
the lands of a number of persons, each 


(18) (1877) 6 Ch. D. 264; 46 L. J. Ch. 887; 37 L. 
T. 258; 25 W. R. 885. 

(14) (1830) 1 B. & Ad, 289 atp, 301l; 8 L, J.K R, 
(0, 8.) 354; 109 E, R, 794; 35 R. R, 302. 

(15) (1897) A. ©. 129; 66 L. J. P, O, 27; 75 L.T 
666; 61 J. P. 468, 


- the enjoyment 


| which he is the owner. 
have it come to him in its natural state, in’ 
‘a running stream’ 


one of whom is entitled to use the wabêr 


of the stream as it passes through his land as 
a natural advantage belonging to the land and . 
as incidental to his right to the soil itself, may 
be said to be the property of such persons 
collestively or individually. Lord Wensley- 
dale in the following well-known passage: 
in Ohasemore v. Richards (16) observes: “It 
has been now settled that the ‘right to 
of a- natural stream of 
water on the surface, ex jure nature, belongs 
to the proprietor of the adjoining lands, 
as a natural incident to the right to the 
soil itself, and that he is entitled to tha 
benefit of it, as he is to all the other 
natural advantages belonging to the land of 
He has the right to 


flow, quantity and quality, and to go from 
him without’ obstruction; upon the same prin- 
ciple that he is entitled to the support 
of his neighbour’s soil for his own in its 
natural state.’ The same learned’ Judge 
as Baron Parke had laid down in Embrey 
v. Owen (17): “The right to have the stream’ 
to flow inits natural state without diminution 
or alteration is an incident to the property in 


the land through which it passes; but flowing - 


water is publici juris, not in the sense, that it 
isa bonum vacans, to which the frst occupant 
may acquire an, exclusive right, but that 
itis publio and common in this sense only, 
that all may reasonably nse it who have 
a right of ageess to it, that none can 
have any property ‘in the water itself- 
except in the particular portion which he_ 
may choose to abstract from the stream 
and take into his possession, and that 
during the time of his possession only: 
See Mason v. Hill (18). But each proprietor 
of the adjacent land has the right to the 
usufruct of the stream whioh flows through 

it.” Lord Selborne in Lyon vy. Fishmongers’ 

Company (19), after reviewing the above 
and- other authorities, points out that it is 


(16) (1839) 7 H. L. C. 349 at p. 382; 29 L. J. Ex. 
81; 5 Jur. (x s.) 873;'7 W. R. 685; 11 E. R. 140; 115 
R. R. 187, 

(17; (1851) 6 Ex. 863 at p. 869; 20 L. J. Ex. 212% 
15 Jur, 633; 17 L. T. 38; 155 E. B.:679: 86 B. R. 331, 

(b) (888) 5 B. & Ad. 1 at 24; 2L. J. K. B. 118; 
410 E. R. 692, 2 N, & M. 747; 39 R. R. B84, 

(19) (1876) 1 A. O. 662% 46 L. J. Oh. 65; 35 L, T, 
569; 25 W.R 165, 
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by reason of his ownership of the adjoin- 
ing land that a riparian proprietor acquires 
the right to the uasufruct of the water, 
for it is that which enables him to have 
access to the stréam and to exclude others 
from it. The owner of land on the bank 
of a' river is also presumed in law to be 
the owner of the bəd opposite to his 
land ad medium filum aque. We find, 
therefore, that learned: Judges, having in 
view the nature of the rights of a riparian 
proprietor in the water of a stream adjoin- 
ing his land, have 
owner of the stream, such as, James,’ D. 
L, in Bush v. Trowbridge Waterworks Oom- 
pany (20), Cockburn, O. J., in. Stone w. Oor- 


poration of Yeovil (21). Exceptin the`above- 


sense OWnership cannot be predicated of a 
river any more in India than in England. 


It is not the contention of the Govern- 


~ ment that riparian rights are not recognis- 


ed by the law of this Presidency, or are 
here from those 
éstablished in England except perhaps to the 
extent indicated in Fischer's case [Robert 
Fischer y. Secretary’ of State (11)], That 
takes . the right. of the 
riparian owners to be well recognised in 
this Presidency. 


. assumed the prevalence of such rights [see 


- the 


_ section 7, illustration (A), cf the Easements 


Act V of 1882 and section 3 of Act III of 
1905 itself on which reliance is plased by 
Government) not as taking away 
riparian rights but as conferring on the 
Government the power to levy cess for 
the use of waters of rivers and streams 
belonging to the Government irrespective 
of such rights. Riparian rights are not 
unoften asserted and’ exersised by the 
Government itgelf in connection with Ryot- 
wari lands in whieh they claim proprietary 
rights analogous to those of a landlord. 


Apart from sush ownership as the pos- 
session of the banks of a river givés to 
a riparian proprietor, I do not find that 
before the. Urlam «ease the Government 
had even claimed-any other form of pro- 
prietorship with respect to it or its waters. 


So far, therefore, it would seem that by 


(20) (1875) 10 Oh, A, 459 at p. 462; 44L J. Ch. 
645; 33 L. T. 137; 23 W. R. 641. 

(21) (1877) 2 0. P. D. 99 at p. 197; 46 L, J. C. P, 
187; 82 L. P. 279; 25 W. R. 240, ž 


spoken of him as- 


The Legislature has also - 


‘a river or stream belonging to the Govern- 


.mént’. the Legislature prima facie intend- 


ed in section 1 of Aot VIL of 165 to 
sonnote a Government ownership of the banks 
and the bed. 

Has section 2 of Act III of 1905 then 
conferred on the Madras Government a 
right of property in the water of a natural 
stream higher than, and different in its 
nature from, what the law recognises as 
incidental to riparian proprietorship P The 
history- ofthe Act is well known, -It 
was passed in consequence of .a desision 
of this Court in Madathapn Ramaya vy. 
Secretary of State (22) to legaliee 
the practice of imposing what was known as 
penal assessment on lands claimed by the 
Government and which are encroached upon 
by a private individual, . For that purpose 
section 2 declares what shall be deemed 
to be the property of the Government 
and the rest of the Act lays down tha 


mode of levying assessment or ejecting. 


trespassers from. Government lands, To 
define the incidence of water-cess is clearly 
not withinghe professed objects of the Act. 
At the same time if .by section 2 it hag 
‘designated a class of rivers or streams 
as belonging to the Government, the Govern- 
ment will be entitléd to levy cess. for 
the use of such waters under the Irriga. 
tion Cess Act. Section 2 of the Aot, the 
language of which appears to have been 
borrowed from the Bombay Act V of 
1879, cannot be said to be very happily 
worded. It is undoubtedly a wide and 
-sweeping enactment, for there can be no 
question that so far as landg are oon. 
cerned including. those covered with water, 
it deslares such of them as are not the 
property of any of the various classes of 
land-owners in the Presidency to be the 
property’ of the Government. 
time every endeavour is made to make it 
clear that the Legislature did not by this 
“enactment mean fo deprive any private 
individual of his property or of any rights 
connected with immoveable property. 

The contention on behalf of the Govern. 
ment based on this Aot may perhaps be 
best expressed in the language of Miller, 
J., inthe following passage in Kandukurt 
Mahalakshmamma Qaru v. Secretary of 


2 


(22) 27 M. 386, 


At the same. 


d 
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State (1), “So far as 
concerned the provisions of section: 2 
amount to a declaration that, subject to 
easement and natural rights of other land- 
holders, all standing and flowing waters 
which are not the property of any one else ara 
the property of the Government, Now 
clearly the waters of the Vamsadhara river 
da not belong to any one else ; the owners 
of land on the banks of the river do not 
own the water: their natural right as 
defined by the Easements Act is saved by 
Act IIL of 1905, but it is not contended 
that the water is their ‘property’. It follows 
thatit is the property . of the Govern- 
ment. 

“And if the body of the water forming 
the river is the property of the Govarn- 
ment, the river, it seems to me, belongs 
to the Government within the meaning of 
Act VIL of 1865, even though the bed 
may bs vested in the owners of land along 
the banks, so as to give them the right 
to acoretions or ‘Lankas’ forming therein. 
The Vamsadhara river is undoubtedly a 
natural stream, and the definition of a 
natural stream given in the explanation to 
section 7 of the Hasements Act indicates 
that- in the eye of the law the stream 
is the flowing body of 
stream was defined by Lord Watson in 
M’Nab v. Robertson (15) as ‘a body of water 
having as such body a continuous flow in one 
direction” ” |, 

If this interpratation- be correct, we must 
give effect to it even though the natural 
or prescriptive rights of ripsrian owners 
would, as stated by Lord Parker, be seriously 
diminished by the Act and’ where the 
Government have not expended money in 
improving the natural stream, apparently 
without any sort of guid pro quo. 

the first place it must be pointed out, 
though it hardly affects the question under 
/oonsideration, that section 2 cannot properly 
’ be said, as has sometimes been assumed, to 
| have made any change in the ordinary rules 
A regarding burden of proof, for I find 
nothing in it which necessarily implies 
that whenever the Government layas claim 
to any land or water it lies upon the 
party against whon the claim is made to 
show that the property belongs to him, 
quite apart from other considerations 
regulating the onus of proof as dealt with 
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in the Evidence Act, Then, whether a 
body of flowing water can ba said to be 
the property of the owner of the land by 
which the stream flows, depends on the 
meaning to be attached to the worl ‘pro- 
perty? as used in this section. According 
to the common law of England running 
water, strictly speaking, cannot be the 
property of any one except by statutory 
enactment. Buta riparian proprietor, as I 
have stated, is in a qualified sense the 
owner of the stream adjoining his land. 


.Section 2 itself prosseds on that assumption; 


otherwise there would have been no need. 
to enumerate the land-owners whose property 
in a water-sourse and in flowing water 
among other things is left intact. Now 
it would ba a violation of the ordinary 
rules of interpretation to hold that when 
‘flowing water’ is declared by sdction 2 
to ba the property of the Government save 
in so far as it is not the property of a 
Zemindar or other land-owner, that the 
proprietorship in contemplation in the two 
cases was intended to be of a different 
character. Thatthe rights‘of the Govern- 
ment in water deslared by this section are 
in sonnection with its position as aland- 
owner may also well be deduced from the 
use of the worda “other land-owners” in 
the aaving clause. Rights” in water. are 
insidental to the ownership of the land by 
which it flows or on which if stands, so 
that by the sonveyanse of a parcel of land 
the rights in the water covering any 
portion of it will pass. This is the law 
not only in England but so far as I am 
aware in India as well. If it was the 
intention of the Madras Legislature a 
confer on the Government new rights in 
owing water of a nature hitherto unknown 
to the general law either of India or 
England and which would materially. 
diminish, if not practically destroy, extensive 
aud valuable vested rights of riparian 
proprietors in this Presidency, one would 
have expected them to carry out such 
intention by a more direct and lucid process 
than by theintroduction of certain general 
words capable of more than one sonsitruction 
in a Statute dealing with a wholly different 
subject. In my opinion when the . Legis- 
lature says that all ‘flowing water’ inthe 
Madras Presidensy is the proparty of the 
Government save in so far as it ig the 
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property of a Zemindar or any other land- 
‘owner, it means only to declare with respect 
to flowing water passing through the lands 
of Government as well as of a Yeminder 
that the Government has in them rights 
of the same kind as the Zemindar himself 
as a riparian owner enjoys under the 
ordinary law, and not rights ofa higher 
character materially Ampairing if not alto- 
gether superseding the land-owner’s rights. 

~ The conclusion that I-come to is, that 
where, as in the cage in which the question 
under reference has arisen, both the banks 
and the bed of a river at the place at 
which water is taken by the Zemindar 
do not belong to the Government, the 
river cannot be said to belong to the 
Government for purposes of. section 1 of 
Act VII of 1865. The answer to- the 
question referred will, therefore, be given in 
the- negative. 

ArYLING, J.—I agree that the answer must 
be in the negative. 

The. main authority in support of the 
position’ contended for by the learned 
Government Pleader is the judgment of 
Miller, J., (concurred in by Munro, J.) in 
Kandukurt Mahalahshmamma Qaru ~x. 
Secretary of State (1). This ruling was quoted 
without comment or discussion by the late 
Chief Justice and myself in a case which 
came up for disposal very shortly afterwards 
[Secretary of State v. Ambalavana Pandara- 
sınnadhi (2)] and relied on as one of two 
alternative grounds for gur decision therein. 
We must, no doubt, be taken to have 
followed it: though the report of the 
case does not show, and my memory 
does not enable me to say, whether any 
attempt was made to question the correctness 
of the ruling. However that may be, 
sitting as a member of a Full Bench, on 
which the ruling is not binding,and after 
hearing a fell argument on.the point, I oan 
only some to the conolusion that the learned 
Judge’s application of section 2 of Act III 
sf 1905 ‘is one from, which I should 
respectfully dissent. 

There was considerable discussion before 
us as to the meaning to be attached to the 
word “river” in section 1 of Madras Act 
VII of 1865, whether as including the 
bed, banka and water, or only the water 
flowing down the river bed. I do not think 
it makes any practical difference in the 


present connection, and the choice of mean- 
ing must always depend mainly on the 
context. In construing sestion 1, I should 
be inclined to interpret the word “river” 
as including both the bed and banks as 
well as the water: and I think the close 
juxtaposition of the term “work” in the 
same clause tends strongly to support this 
view. But whichever meaning be given 
seems to me to make little difference. The 
bed and banks are found as a fact to ba- 
long to the Zemindar: and I agree with 
the .opinion expressed by the learned Chief 
Justice in his Order of Reference that for 
the purpose of construing Act VII of 1665, 
the ownership of the water of a river must 
follow ' the ownership of the bed and banks. 
In fact, no authority has been cited, nor, so 
far as I can see, any argument has been serious- 
ly addressed to us for the proposition that, 
apart from the-effect of Madras Act III of 
1905, the water of the river while flowing 
through Zemindari limits was the property 
of Government. Some reference was made 
ito Fischer's case [Robert Fischer v. Secretary of 
State (11) ],butthis contains nothing to support 
it. What has been contended is that it was the 
property of no cne, relying on the dostrine of 
English Law expressed in 28 Halsbury, Para- 
graph 649, that flowing water cannot be the 
subject of property. Constrning the term 
“property” in the most complete and 
absolute sense, this, of course, commands 
assent. It is not suggested inthe present 
sase for instance that the Zemindar sould 
pursue the drops of water after they had 
flowed ont of the territorial limits of his 
Zemindari’ and claim them as hia own, 
Bat as long as thoy are flowing within 
his Zemindari, they may be his and, I 
think, are his, in a very real and valuable 
sense, whether we call his property usufruc- 
tuary or use any other word. “And this 
kind of ownership of dwing: water is reaog- 
nised in the olearest manner in the 
judgments of English Courts, Vide James, L. 
J.,in Bush v, Trowbridge Waterworks Co. (20), 
to whish may bə added Stone v. Oorporation 
of Yeovil (21). This seems to me sufficient 
legal authority “for what I should bea 
inclined to hold on grounds of common 
sense and equity that the owner of the 
bed and banks of a river is also the 
owner (though in a special and qualified 
sense) of the flowing water, so long ag 
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it passes between those banks and over 
that bed; and that the term ‘property’ may 
not be inaptly applied to such ownership. 
Now Act IIL of 1905 declares that 
flowing water inter alia is the property 
of Government “ ‘save in so far as it is the 
roperty” (sofar as we are here concerned) 
‘of the Zomindar.” If at the time of passing 


-of the Ast, it was already the property of the 


Zemindar the Act makes no difference: and 
the contention put forward for Government 
and accepted in Kandukuri Mahalakshmamma 
Qaru v. Secretary of State (1) is 
simply that because the Zomindar’s pro. 
perty in the flowing water is not 
absolute, it should be treated as a nullity 
and the saving clause held inapplicable. 
I sannotaccept this, Itis not seriously sug. 
gested that this Act operated to confiscate 
existing private rights, and, in my opinion, it 
was not intended to. In so far as the river, 
whether in the broader or narrower sense, 
was the property of the Zemiudar before 
the passing of the Act it remained his 
property afterwards: and before the Ast, 
his rights to nse flowing water and 
prevent others from using it were certainly 
such as to make it impossible to sall it 
the property of Government. ` 

In my view, therfore, the enactment of 
Act III of 1905 does not affect the present 
cise, and apart from its operation, the 
decision can only be against the ownership 
of the river by the Government, 

OLDFIELD, J.— The question whether section 
2 of Ast IHI of 1905 involves any deslara- 
tion regarding the burden of proof of the 
right to water or of its ownership does not 
arisa directly in this case and I, therefore, 
think it unnecessary to express any opinion 
regarding the portion of the judgment of 
Abdur Rahim, J., in which it is sonsidered. 
With this ‘reservation I .aoncur in the 
judgments just delivered and in a negative 
answer to the question referred. 

SIDASIYA Atyar, J.—In the course of my 
judgment in the case of Secretary of State v. 
Kunnepallt Janakiramayya (7), the following 
remarks occur at page 419*: ‘ “There wera some 
arguments advanced atthe Bar on the question 
whether the words ‘river’, ‘stream’ , channel’ 
‘and ‘tank’ found in section t (a) of the Madras 
Act VLE of 1865 meant (1, the bad, banks 
and the volume of waters (all taken. n together) 4 


# Pagos of 29 M. L. J, Ed. 


channel or 
the bed- 
of the 


of and in the river, stream, 
tank, (2) or whether it- meant 
alone or bed and banks alone 
river, stream, channel or tank or (3) 
whether it meant only the oollestion of 
the waters in the river, stream, chavnel 
or tank. I think clause (b) of section 
(1) of that Act, which speaks of ‘ water 
from any such river, .stream,: ‘channel or 
tank”, clearly indicates that the words 
river, stream, ete,’ are used’ in the gense 
of the collestive body of waters which are 
called river, stream, channel or tank 
according tothe respective configurations 
of the receptacles.” After the full argu- 
ments I have heard in the . case, I feel 
confirmed in my view that the primary mean- 
ings of the words “ river” and “ stream” 
connote the collection of waters and exclude 
the bed and banks. I donot deny that 
by a justifiable use of words (called 
Jahath Latchana Vritti in Sanskrit), the 
words may be made to mean the bed alone 
or one bank alone or both banks to the 
exclusion of the body of water (as when 
we saya village on the Ganges). But the 
ordinary and primary meaning is clearly 
the collection of waters (instance—the 
usual expressions “water of or from a 
stream or river” “bed of a river, ” “ banks 
of a river,” ‘‘ bathing in the river,” “ the 
river is muddy ” and so on). Especially the 
word “stream” from its very root mean. 
ing primarily connotes the body of water 
flowing in a courrent and in Sanskrit 
also, the primary meaning of a river is the 
‘Jala Parvahan.” In Murray’s Dictionary, 
the primary meaning of the word‘ “river” is 
given as a copious stream of water, eto.” 
At, page 423* of the same judgment, I 
said with reference to the Madras Act IIT 
of 1905 : “ There can be no doubt that the 
Government starts with a strong presump- 
tion in their favour under Madras Act 111 
of 1905, that all standing and flowing 
waters belong to them, but itis a rebut- 
table presumption.” Section 2 of the Act 
says that “all standing and flowing waters” 
(save in so far ag the same are the pro- 
perty of others) “are hereby declared to 
be the property of Government.” On this 
language I am still of opinion that the 
Legislature intended that when a dispute 
arises between Government _and a private 





“the 


4 


,and flowing’ water, not the 
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“person, the burden should rest on the latter 


of proving that a particolar `“ water ’ 

belongs to him, though ‘of course proof 
by him (or admission by Government) of 
-present use and possgasion will easily shift 
the burderi on to Government, I do not 
think it nesessary to consider at length 
the argument that the languageof section 
2, grammatically considered, does not make 
all standing and flowing water itself the 
property of Government but only the bed 
of all standing and flowing water. In my 
opinion the language’ could not bear such 


- construction and -the matter seems to be 


goneluded by. the following sentences in 
the judgment of their Lordship; of the Privy 
Council in Kandukurt. Balusurya Prasıdha 
Row v. Secretary of State (10): “ Farther 
‘Madras Act ILI of 1905 appears 
enact that (inter alia) all standing 
property of 


to 


private individaals, is the 
Government, but subject to the nattiral and 
easement rights of other land-holders .” 

In Secretary of State v. Kannepalli Jana'ira- 
mayya (7) I said: "In this connection, I wish, 
to point out that not only all “ standing and 
flowing waters” wherever situate are and are 
declared to be the- property of, Government, 


but the words just coming after the words * ‘all “standing or fijwing over 


flowing and standing watera” in seotion 2 (1) 
of Aot III of 1905 are “all lands wherevér 
‘situated.’ Thus as regards all lands 
“also - wherever situate, the presump- 
tion is created by that ssotion . that , they 
belong to Government unless proved to 
belong „to Zenindara, Jnamdars, eto. As 
regards standing water in tanks, oan it ba 
‘raasonably argued that the ownership of 
the tank bed has nothing to do with the 
ownership of the water] standing on it P 
‘Can it be said that,. even though the rain 
water fills the tank, the standing water 
in it is the property of Government P’ 
“The section again -assumes that Zamindars, 
Poligars, Tnamdara, ete., Gan Lave the same 
kind of “ property ” or ownership in stand-- 
ing and flowing waters as Government is 
deslared to possess..... That flowing water 
by tts very nature can never: be the absolute 
property of the Government or, anybody 
else (though the ownership in avery real 
sense can ba predicated of it as vesting in 
& person so long as the water continues 
to bs situated vertically over land belong- 


= 
Hi 


s 


“to all customary rights) it seems to 


property of” 


ing to that person) is clear to my mind ; 
and when section 2 (1) says that all standing 
and flowing waters are hereby declared to 
ba the property of: Goyernment (except as 
may be otherwise provided for by avy law 
for the time being in forse, subject always 
to all -publio rights and natural and 
easement rights of other Jand-owners and 
me 
that the Legislature did not intend to give 
to the Government greater rights of owner- 
ship in flowing water than the pringiples 
of general jurisprudence would allow....... 
When water flows ina river oyver the bed 
portion helonging to one owner, that water 
is temporarily and usufructnuarily his pro- 
perty (subject to well-known natural rights 
of others). As soon as it leaves that portion 
of the bed “and begins to flow over another 
bed-portion belonging to another owner, 
the water becomes the property of the 
owner of that bed-portion, subject again 
to the same rights.......1 gan find nothing in 
section 2 cf the Madras Act JLI of 1905 
which war, intended to give the Govern- 
ment greater rights over standing or 
flowing water vertically . over their land 
than any other proprietor of land (like a 
Zomindar or Inamdar} has over water 
his’, At pages 
427* and 428* I said: ‘There -are two well- 
known, legal maxims which usually come 
to mind in, such cases. One is aqua currit 
et debet currere, ut currere solebat,which signifies 
that water flows and ought to flow as it used 
to flow. Grounding on this maxim, it is 
usually stated that there is no property 
in running water, but merely a right to 
use if, and this right may only be exercised 
so 8s not to interfere with the nse of the 
water by other persons similarly entitled. 
But the right to use -it oan itself be called 
“ property ” in running water, and (as “I 
‘have said already) it is not wise to confuse 
ourselyes by juggling with the word 
“ property,” or the word “owner,” 

‘fhe other maxim is cujus est solum, ete., 
meaning that whoever ia the owner of 
the soil, it is his even to the firmament 
and’to the middle of the earth; This 
maxim is the basis of the rule that waters 
in ponds, tanks and wells situated on land 
owned by a person belong to himin a very 
real sense, and that in the flowing water 

*Pages of 29 M. L. J.E. ` 
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also’ running over his land, he bas got a 
real right of property though of a qualifed 
kind... How else i is arenes or Inamdar 
to prove his: property ” in “ standing or 
flowing water ” except by proving his 
“property ” in the land situated under 
such- water, it being clear from section 2 
(1) (a) itself that such “ property,” can 
exist. in him? Narasimha fastrial v. 
Secretary of State (23). 

‘There is, no doubt, a distinction in the 
extent of the proprietary or. ownersbip 
rights of a man in water over his soil, 
‘according asthe water is standing water 
(as in’a tank) or water naturally flowing 
as ariver (though- the waters cannot be 
Said to belong to anybody else solong as 
the waters arọ still vertically over his 
soil,’ (The existence in a man of a very 
real proprietary right over even ‘flowing 
water within the limits of that porticn of 
ths river-bed which belongs to him is 
well brought out by his power to prevent 
other persons fishing in that portion of 
the current cr floating over or doing any 
acts in that portion-of the flowizg water, 
and he can, effestually ‘exergise that power 
‘by driving stakes in the river-bed from 
bank to bank or drawing nets across, without 


interfering of course with the flow of the” 


water down the river). 

I. am .confirmed in the opinions quoted 
above by the referring judgment of my 
Lord the Ohief Justice in this case, and 
by the opinion of Ayling, J., just delivered, 
In Kandukurt Balasurya Frasadha Row v. 
Secretary of State (10), their Lordships of the 
Privy Council state that if section 2 of the 

: Madras Act III of 1905 be relied on for 
the. contention thatthe water of a stream 
belongs to Government even when the 
property inthe bed. belongs to a riparian 
owner, | the natural and prescriptive rights 
of riparian owners are seriously diminished 
by the Act and where the Government have 
not expended money in improving the natural 
stream, apparently without any sort of quid 
pro guo.” I think from this sentence, a clear 
indication is given as to the inclination of 
the minds of their Lordships of the Privy 
Council. Their Lordships (it seems to me) 

` guggest that the words property of 
Government” in the Madras Act III of 
1905 should not be given as wide a meaning 


(28) 1 M. L. J. 167. 
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. for Government is that the 


` whioh the water passes, 


. 
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as is connoted by the words_“ belonging to 
Government” in the Madras Act VII of 1865, 
as sach a construction would lead to startling 
and inequitable results, 

For the above reasons, I agree in answering- 
the question referred to us in the negative. 

Courts Txotter, J.—The short contention 
Act of 1905 
created a property in Government in all 
flowing water in this Presidency, without | 
reference to any question of ownership of 
the banks or bed of the river. 

Boglish Jawyers do not ordinarily regard 
flowing water as the subject of property. 
The owners of land on the banks of the 
river are owners of the soil of the river- 
bed usque ad m:dium filum aque ; and 
by virtue of the ownership of that land, 
they acquire certain rights over the water 
fiswing past the banks which’ they own. 
-Those rights ara known both to Haglish 
and Indian Law as riparian rights ; and they 
arise as an incident of. the land through 
When Judges are 
asing scrupulously accurate language, they 
are careful to point out that neither riparian 
owners nor others have any property in the 
water [eg., Embrey v. Owen (17)]. But the 
rights ofa riparian owner are extensive, and : 
it is very natural that they should often be 
desoribed as rights of property or ownership, 5 
the necessary gualifisation that the‘ property’ 
is only usufrustuary being left unexpressed, 
“sep e.g., dames, L. J., in Bush v, Trowbridge 
Waterworks. Oo. (20), Statutes sometimes 
use similar language; e.g, section VI of the 
Water- Works Clauses Aot, 1847, It is especially 
natural when the ownership of both:banks is 
vested in the same person tó speak of him 
generally as the owner of the river. 

The material portion of Act III of 1905 in 
effect..declares that all flowing -water save 
and in so far as it is the property of any one 
else is henceforth to ba the property 
of Government, What the Judges did in the 
Urlam case, Kandukuri Mahkalakshmamma 
Garu v. Secretary of State (1), was to 
apply the English Common Law concep- 
tion to the saving clause, with the result 
that they held that no one had any property 
in flowing water, except perhaps in the 
abnormal oase of a river which from source 
to mouth runs through one man’s land. 
The result was that all flowing water would 
become automatically the property of Govern. 


~ 
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ment, 
but it involves a still more startling process. 


We are tosuppose that the draftsman and ` 


the enactors of this short local Act designed, 
not directly but by mere intendment, sto 
introduce a. wholly new juridisal conception, 
viz., that of property in lowing water without 
reference to any question of ownership of 
the banks or bed of the river in which it 
flows. That seems to me obnoxious to all the 
evils pointed out by the House of Lords 
in the 3S. Andrews’ case [Nairn y: 
University of St. Andrews (24)]. In my opinion 
the Urlam case (1) was wrongly decided, and 
I think the Act of 1905, when it spoké 
of water ‘belonging’ to any one, only used the 
term in the lax but commonly understood sense 
of water over which rights were exercised by 
virtue of ownership of bed or banks, This con- 
atruction-nécessitates. no new legal conception 


of property in water; for flowing water will | 


only go to Government as a bonum vacans, - 
“when the bank or banks are bêna vacantia, and 
it will become their property only in the sense 
with which every one is familiar’ and which is 
correlated to their property in the banks 
‘or bed. 

~ Some attempt was made during the 
argument to draw conclusicns from the 
linguistic implications of the word “ river 2 
1 do not think sush™Gonsiderations go for 
much, but they certainly do not help the 
‘ease of Government. | Biver” is not derived 
from the Latin ‘rivus’, as most people would 
suppose ‘offhand, but through the French 
riviere from 'Riparia’, 4. e. the thing with 
banks (ripa). Nor would the ease be better if 


the derivation was from rivus, for I find this _ 


in the Digest (43—21): rivus est locus per 
longitudinem depressus, quo aqua decurrat, 


M, C. P. 


Reference answered in the negative. 


(24) (1909) A. O. 147; 78 L. J. R O. 54; 100 L, T- 
86; 53 S. J. 161; 25 T. L, R. 160. ~ 
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ALLAHABAD HIGH COURT. 
First Civit AppeaL No. 154 or 1917, 
` January 30, 1919. 
Present-—Sir Henry Rishards, Kr., 
Chief Justice, and Justice Sir 
P. ©. Baverji, Kr, 
Musammat BADRUNNISSA BIBI any 
OTA@ERS—PLAINTIFFJ— APPELLANTS 
ý versus 
Lala SHANKER LAL — Decree-notpern— 


Derenpant——ReoPo v DENT. 
Bengal, N W. P. and Assam Civil Courts Act (XII of 
1887), s, 21-—Civil Procedure Code (Act V of 1908}, 
~O. XXXIV, r. 6—Mortgage suit below Rs. 5 000— 
Decree for sum enceeding Rs. 5,000— Appeal, forum of. 
In a mortgage suit the value of which was below 
Bs. 5,000 a decree was passed under Order XXXIV, 
rule 6, of the Civil Procedure Code for a gum 
exceeding Re, 6,000: 
Held, that an, appeal against the decree lay to the 
District Judge, and not to the High € Court. 


First appeal from the desision of the 
Subordinate Judge, Allahabad, dated the 
"12th December 1916. 
The Hon’ble Dr. 
the Appollanta, ` ” 
. Messrs, O’Connor, Baldev Ram and Damodar 
Das, for the. Respondent. - f 
JUDGMENT.—A preliminary objection 
is taken to the hearing of this appeal. The 
original suit was a suit on foot of a 
mortgage and the value of the snit was 
a sum below Rs. 5,000. The usual mort. 
gage decree was made absolute, and even- 
tually it appears that the mortgaged pro- 
perty was sold but proved ‘insufficient to 
discharge the amount. Thereupon dn ap- 
plication was made under Order XXXIV, rule 
6, corresponding with old section 90 of the 
Transfer of Property Act, for a personal 
decree which was granted by the Subordi- 
nate Judge. It is against the decree of the 
Subordinate Judge so made that the present 
appeal is filed. The preliminary objection ig 
that the appeal should huve been presented 
to the District Judge and not- to the High 
Court, Section 21 of Ast XII of 1887 (Civil 
Courts Act) provides that an appeal should 
lie from a decree of the Subordinate Judge 
to the District Judge where the value of 
the original suit was under Rs. 5,000. 
The appellant’ seems to havethought that 
because a fresh desree was granted under 
Order XXXIV, rule 6, and the amount of that 


Te) Bahadur Sapru, for. 


“ decree exceeded: Rs. 5,000, this Court was 


the proper Court to which to present the 


| land is let, 


€$8 
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appeal.” 
We accordingly allow the preliminary 
objection and direct that the memorandam 


of appeal be returned to the ‘appellant for 


presentation in the proper Court, The 
respondents must have their costs of this 
appeal, inoluding fees on the higher scale. 
The memorandum of appeal may be return- 
ed as soon as possible. 


Memo. of appeal returned, 


MADRAS HIGH COURT. 

Sroonp Crvin Arrear No. 2193 or 1917, 

, September 4, 1918, 

-Present :—Mr. Justice Phillips and Mr, 
Justice Kumaraswami Sastri. 
VADAMALAI THIRUVANATHA 
SEVUGA PANDIA THEVAR. 
AVERGAL—Derrenpant—APPELLANT 
versus 
SANKARA MOORTHI NAIDU 
— PLATNTIRE— RESPONDENT, 

Madras Estates Land Act (I of 1908), ss, 8, 148— 
Landlord and tenant—Patta, proper, tender of — Cess, 
„illegal, levy of—Burden of proof—Presumption from 
long payment—Ayyanar, Kulavethu, Kattalavuvasi, 
Kanganam, Melvaram Kotta Urai, Kudivaram Kotta 
Urai, Swatanthram, Kangovi, thrashing ground rent, 

levy of, legality of. 

In considering whether any particular cess claimed 
and which has “been paid for a period of years is. 
enforceable or not, the first thing to be considered 
is, whether the cess claimed has any direct or 
proximate bearing on the purposes for which the 
If -the cessis payable in respect of 
‘such purposes, it will prima facie be oné whichis bind- 

ing on the parties. and the onus will be on the 
tenant to show that owing to some special cir- 
cumstances it is not binding on him. Where the 
cesses are in their nature unconnected with the 
object for which land is let, they can only be claimed 
by the landlord under a contract between him and 
the ryots supported by consideration or under a 
usage for which a legal origin is either proved or 
presumed from the -nature of the cess and “long 
course of payments.” While on the one hand mere 
length of payment will not render a cess which 
is purely voluntary or which is on its face illegal 
acquire a binding character, payment during a long 
series of years will be presumptive evidence that 
the payment of acess had a legal origin if the 
cess is of sucha nature that a contract to pay it 
may be reasonably inferred. [p. 689, col. 2.] 
“Both the landlord and the tenant who share 
equally in the varam may agreo that certain ex- 
` penses, which they think beneficial to both of them, 


x 


We think this view was erroneous. 


_Shall be, met by them in common and the rest 


` 


of the prođùce divided. But it will be open to the 
tenant to show thatthe purpose of the levy has’ 
failed or that the landlord has not been appro- 
priating the ‘sum to the purpose for which he 
levied it, in which case he will be released from 
his agreement. [p. 689, col. 2; p. 690, col. 1.] 

Where- the cess has no direct bearing on the 
purpose for which the land is let and is payable 
out of the tenant’s share ofthe rent, the onus ought 
to be on the. landlord to, show that it was either part 
of the consideration for which the land was original- 
ly leased or that it was supported by consideration 
subsequently. [p. 690, col. 1.] 

There is no rule that a cess “which has been held 
to be not binding on one estate will also be not 
binding on other estates and vice versa. -Each 
case must depend on,its own facts. [p. 690, col. 1] 

The following cesses cannot be levied, Viz, 
Kangovi, Kattalavuvasi and Ayyanar. [p. 689, ‘col, L] 

Kanganam, te, fee for watching the harvest, 
Kulavethu, ie, expenses for repair of tanks, Kudi- 
varam Urai and Melvaram Urai, i.e , fees for, measur- 
ing paddy, Swatanthram, i.e, payment to village 
artizans, are incidental to the relation of landlord and 
tenant and are payable hy the tenant. [p. 689, col. 1.} 

Thirupani, i e., cess for repairing the temple cannot 


“be levied. ` [p. 690, col. 23 


Thrashing ground rent is leviable wliere the 
tenant, has no thrashing floor, ['p. 691, col. 1.) 


Second appeal against the decree of tbe Dis- ' 
trict Court of Ramnad at Madura, in Appeal 
Suit No. 503 of-1916, preferred against tke 
deoree of the Court of the Revenue Divisional 


Officer; Sivakasi Division, in Summary Suit 


NG. 240 of 1915, 


ae the appellant. 


Mr. 4. Swaminadha Xiyar, for the Appel- 
lant, 

Mr. K. Y. Séêsha Atyangar, for the Respond: 
ent, 

“JUDGMENT.— The defendant Zemindar 
Plaintiff, who is a ryot 


in the ZGemindari, sued under section 55 


.of the Madras Estates Land Act for a decree 


directing the defendant to tender to him 
a proper Patta. He put ina Patta which 
did not contain any provision for cesses that 
had been usually levied and objection 
was taken by the Zemindar to the form 
of - the Patta which he wanted to get. 
The Zemindar put in the Patta, Exhibit 
I, which was granted to the ‘plaintiff's 
prececessor-in-title, which contained the 
following cesses which ~were described as 
Pothu Salayu or common expenses whish. 
were to go to the Zemindar: (1) Ayyanar, 
(2) ‘Kulavetbu, (3) Kattalavnvasi, (4) 
Kapganam,- (5) Melvaram Kotta „Urai, (6) 
Swatanthram, (7) Kudivaram Kottai Urai, 
It provided for two items to go to the 
tenant as common expenass and stipulated 


~ 
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that, after deduoting the above items of 
common expenses, one half of the paddy 
was to ba taken by the landlord ani. 
the other half by the tenant. Oat of the 
Koudivaram thas taken by the rys he 
was farther to giva to the landlord - (1) 
Kangovi,,(2) Chrashing’ gimana rent, and (3) 
Thirupani. ~ 

It ‘is not disputed -that tha land to 
which the Patta claimed related is Nanja 
and Varam rents ara payable. The plaintiff 
in his evidence admits he ihas been paying 
the cases to the Zamindar for the past 30 
years and that his father waa piying the 


ceases when he was alive and that all the_ 


tenants haye been paying the cesses without 
complaint. g 

The Revanna, Divisional Ofiser held that 
. the 093303 claimed by the Zamindar were 
payable “asoordiag td usage having the 
forsa of law” and, that they mast be 
insladed in the Patta. Oa “anpaal the 
District Julga disallowed tha oasses as 


illegal under section 143 of tha Madras B3- , 


tates Land Ast and held that plaintif was 
entitled to the Patta without any, of tha 
7 gasses baing included. 

The question for desision in this sesond 
appeal ia asto the legality of all or any 
of the sessesclaimed. Asragards Kangovi 
and- Kattalavavasi and Ayyanar, it is not 
clear what they are payable for or. on 
what ground payment isbased. The Zamin 
Karnam who was examined a3 defendant’s 
_first witness states that he does not know why 
Kangovi was collestad He says: nothing 
about Ayyanar and Kattalavavasi and the _ 
appellant’s -Vakil is unibla to throw any 
light oa those 633333. 


holding or the rent payable. - 
The other cesses slaimed stand on A 
different footing. Krngiaim is the fea for 
watcning ‘the harvaat. 
“to tho. expeases for keeping tanks iu proper 
repair. Kadtvaram Urai and Malvaran Urai 
are in respect of measuring the Kulivaram 
and Moelvaram paddy. Swataateam is ia 
raspe3t of payment to village Artizans. 
Taira pani isthe cess for repairing thə village 
temple. ~ 
. Bent is defined, in section 3, olause ll 
(a), of the Estatas Land Astas inolddiag 
any local tax, casa fee or sums payaola 
by a ryot as sash in addition to the rent 


~a‘ 4d 


Tassa three cesses are ` 
not shown to have any. connection with the. 


Kulavetta relates ` 


Ahat the purpose for 


.due in re3pe3t of land agaording to law 


or usage having the forse of law. Sastion 
143 prohibits land-holders from exacting 


from their ryots anything in addition to. 


the rent lawfully payable by them rendering 
all stipulations and reservations for such 
additional rent void: 

In considering whether any particular 
cess claimed and which has been paid 
for a period of years is enforceable or not, 
the first thing tə ba considered is whether 
the cess claimed has any direct or 
proximate bearing’: on the purposes for 
which the land is let. If the cess is pay- 
able in respect of such purposes, it will 
prima facie be one whioh is binding on 
the parties and the onus will be on the 
tengnt to show that owing to some special 


circumstances it is not binding on him. 
Where the cesses are in their natura 
unsononecsted with the object for which 


land is let, they-can only be claimed by 
the landlord under a contract between him 
and tha ryots supported by, consideration 
or under a usage for which a legal origin 
is either proved or presumed from the nature 
of the cess and “long course of payments.’ 
While on the one hand mere length of 
payment will not, as pointed out in Sundaram 
Iyer v. Theetharappa Mudaliar (1), render ‘a 
cess which is purely voluntary or which is 
on its face illegal acquire a binding charas- 


. ter, payment during a long series of years 


willbe presumptive evidence that the pay- 
ment of a cess had a legal origin if the 
cass is of such a nature that a eontrast to pay 
it may reasonably be inferred, 

Another distinction is, whether the par- 
ticular cess -is paid out of the tenant’s 
share of the Varam or whether it is de- 
dusted out of the whole gross produce 
before the division of the Varam is made. 
Thera is nothing to prevent both the 
sharera- in the Varam from agreaing that 
oarbiin expenses which thay think banafisial 
to both of them shall be met by them in 
common and the rest of the produce divid- 


‘ed. So long as itis not a device by the 


landlord to give himself a purely personal 
advautage, the purpose for which the item 
is appropriated is immaterial. It will], of 
course, be open to the tenant to show 
which the cess wag 


(1) 45 Ind, Cas. 159. 
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levied had failed or that the landlord has - measnrement of the Melvaram and Kudivaram 
not been appropriating the sum ‘to the respectively. It is not denied that measure- 
purpose for which he levied it, but other- ment of the paddy is necassary to determine 


- wise there is no reason for releasing the the landlord’s and tenant’s share. 


tenant from his agreement. 

Where the sess has no direct bearing c on 
the purpose for which the land is let and 
is payable ont of the tenant’s share of the 
rent, we think that the onus ought to be 
onthe landlord to show that it was 
either part of the consideration for which 
the land was originally ‘leased or that it is 
supported by consideration subsequently. 

Ido not think that because a cess has 
been held to be not bindipg on one estate 
it follows that it is not binding on other 
estates or -vice versa. Hash case must 
depend on the facts, and reported decisions : 
are only useful in so faras they lay down  .. Turning to the cesses (Kangovi, thrash- 
general principles which guide Courts in 198 ground rent and Thirapani) which in , 
coming to couclusions as to the validity or the Patta granted to plaintiff’s vendors are 
otherwise of any particular ceas. payable after division of the produce we have 

In the present case Kanganam, Kulavethu, already disallowed. Kangovi. Thirupani is 
Melvaram Urai, Kudivaram Urai and Swa- Collected for repairing temples. This 
tintram are set apart before division of the 0893 has been: held to be. purely voluntary 
produce between the landlord and tenant, in Striparapu Ramanna v, Mallikarjuna _ 
Kanganam, as pointed .ontin Arunachallam Trasada Nayudu (5) wherein the learned 
Chettiar v. Mangalam (2), is olearly a ooss Judges (Muthuswami Aiyar and Best, JJ.) ob- 
which the landlord is entitled to‘levy as served: A duty to contribute to the expenses 
in case of Varam tenure, he is interested Ofa temple is not an ordinary incident of 
in seéing that he gets his due share of the relation of landlord and tenant, nor 
the harvest; Kulavethu which is a cess for bas it any connection with the jirayati 
keeping the tanks in‘. proper repair ig tenure on which the ryoé holds his land, 
for & purpose beneficial to the landlord Frima facie, the contribution is voluntary 
and tenant and there is no reason why and unless the fee is shown to be a charge. 
the cess should be disallowed: Reference ON the land it cannot be treated as a 
was made by the -respondent’s Vakil to Payment which the Zemindar can legally 
Bonunadevara Venkata Narasimha Naidu y, compel the ryot to make.” A similar view 
Samanedam Ramamma (3), but the oase hag W2Staken by Benson and Bashyam Aiyangar, 
no application to the facts of the present’ Jd., in Ramalingam Ohettiar v. Ramasamt 
case as in that case the finding was that Aiyar (6), 


the tank fell into-disrepair several years As regards thrashing ground rent if ig 
ago when the anicut-system was intro. difficult to see why the cess should not 
duced by the Government in thé Kistna be paid in cases where owing tothe want 
District. “The Zemindar did not repair the of thrashing floor belonging to the tenant 
tank and „the ryots derived no benefit in the parties bave to pay for using another’s, 
consideration of which the cess could - Where, however, the tenant has a thrash- 
be claimed. In the present case there is ing floor the cess ought not to be levied, 

no allegation that tank water is not used We would modify the desree of the 
by the respondent, Kudivaram Urai and District Judge py allowing Kangenam, 
Melvaram -Urai are in respect of the Kulavethu, Melvaram Urai, Kudivaram Urai, 


As regards Swatantram the cess is collected 
for payment to village artizans and servants 
and it is not shown that the tenants who have 
been paying this cess without any objection 
for several years receive no benefit. The 
cess was taken out of the gross produce 
before division gud there is nothing either 
in the plaint or in the evidence adduced 
by the plaintiff to show that this cess is 
purely for the benefit of the landlord. In 
‘Sree  Sankarachari Swamiar v. Varada 
Pillat (4) it has been held thata cess for. 
payment to village artizans is lawful. 


M.L J. 429, 


3 
L. W. 7331 M. D. J. 168, BM, D. J, 207; 6 Ind. Deo, (x; 3.) 29, 


(2) 35 Ind. Gas. 329; 40M, 640; 20 M. L. T. 70; 4 (4) i. 25; 1 
(3) 16 Ind, Cas. 208; (1913) M. W, N, 661, i 
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Swatantram and thrashing “ground rent in 
cases where the tenant bas no thrashing for, 
As regards the items which. under the 
Patta, Exhibit I, go to the ryat, the landlord 
dees not dispute that the tenant is entitled to 
them. These items will also ba included 
in the Patta so far as wet Ignds paying 
Varam are: concerned. The Patta will 
issue in terms of Exhibit I with the above 
modificatione so faras Varam paying wet 
lands are concerned. The decree of the 
District Judge disallowing cesses will stand 
ag regards Punja land. 

As -the appellant has succeeded substan- 
tially and as the respondent came to 
Court alleging that no cesses. were due, 
we direct the respondent ‘to pay the 
appellant’s costs in this and in the tower 
Appellate Court. x 
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Decree modified, 


- PRIVY COUNCIL. 
APPEAL FROM Tus Lower Buama Cuter 
Court, 
. November 8, 1918. 
“ Present:—Lord Phillimore, Sir Johu 
Edge and Sir Lawrence Jenkins. 
A. V. JOSEPH—PLaINTIFE — APPRLLAN 
versus 7 : 
R. SHEW BUX—Daerenpartr— 


_ _ RESPONDENT, 
Damages, proof of —Evidence, indefinite, effect of— 
Court, duty of. x 
The difficulty of estimating damages is no ground 
for refusing to fix them, or for giving nominal 
damages only. If the party whose duty it is to 
prove damages does not give the best evidence, 
every presumption should be made against him: if 
there is any range, the range should be taken 
against him: but this does not relieve the Court 
altogether of. the duty of assessing the damages as 
best it can on the evidence and materials actually 
before it, [p. 694, col. 1.] ° 


Appeal from a desree of the Ohief Oourt 
of Lower Burma, dated the 6th March -1916, 
reversing that of Mr. Justice Young. 
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FACTS of ‘the case are sufficiently stated 
in their Lordships’ judgment. _` 

Youog, J., held that plaintiff’s title to 
any. damages at all was dependent: on his 
proving that the sale by auction, which 
he held in consequence “of defendant’s 
refusal to pay for the goods, was genuine, `~ 
and that he had not done so. Young, J.,* 
therefore, dismissed the suit. On appeal 
Fox, C. J., and Twomey, J., held that there 
“was no reason to doubt the genuineness of 
the austion-sale, but that plaintiff had not 
given snfficient proof of damages, They, 
therefore, gave him a decree for one rupee 
only as nominal damages, withont sosts. 
The material portion of Fox, C. J.’s judg- 
ment, in which Twomey, J., concurred, is as 
follows: — = 

“ Another question, however, is whether 
the plaintif firm produced proper and 
sufficient evidence to show what the cost 
of shipping, freight insurance and other 
charges would have been to him if the 
goods had been shipped; soas to find out 
what his loss had actually been, There 
was no evidence of what the cost of getting 
“507 tons of sleepers from his yard on to 
a steamer would have been. - The plaintiff's 
manager said thatthe rate of Rs. 16-8.0 


* per ton was the prevailing rate of freight 


from Rangoon to Bombay in October and 
November 1914, In view of the statement 
in the plaintiff’s letter of the 22nd Sepe 
tember (Exhibit Z) to the effect that the 
rate was then about Rs. 28 per ton, the 
statement verges on the absurd, The 
prevailing rate could have been and should 
have beén proved by the evidence of either 
freight brokers or persons in the employ 
of shipping agencies, 


“The costof insurance was uot allowed 


` for at all in the plaintiff's claim, and 


iio evidence was given as to what it would 
have been in Ostober or November 1914, 
It was not for the Court to speculate as 
to what it probably was. The plaintiff 
was bound to call evidence as to it on whioh 
the Court could rely. 


“ Instead of speculating as to the auction 
charges, these should have been according 
to the auctioneer’s account sale, Exhibit 
XX. There was no justification for the 
insertion of the claim for interest, On 
the whole the plaintiff, in my opinion, failed 
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to furnish suffisient reliable data for 
estimating the amount of damages which 
. should be awarded to him. Judging by 
what was done in Olemens Horst 
Company v. Fiddell Brothers (1) in regard 
to the defendant’s counter-cslaim as to 
which he did not produce evidence on 
‘whish the Court could act, it appears to 
me that the suit should not have been 
dismissed, but the plaintiff should have 
been given a decree for nominal damages 
without costs, 

“I would accordingly set aside the decree 
of the original Court and give the plaintiff 
“a deoree for Re. l as damages without 
goats. 1 would order each party to bear 
his own costs of this appeal.” 

Hence this appeal. 


Mr. Newbolt, K. O. (with him Mr. Gerard 
Sanders), for the Appellant.—-The Appellate 
-Bench of the Chief Court have taken a wrong 
view of Clemens Horst Oompany v, Biddell 
Brothers (1). 

The judgment in that case proceeded on 
facts, not on law. Fox, O. J., has overlooked 
section 50 of the Sale of Goods Act, the 
sestion which provides that the seller may 
maintsin an action for damages for non- 
acceptance when the buyer wrongfully 
refuses to accept and pay for the goods, 
` and especially snb-sestion 3. In.Olemens Horst 
Oompany v. Biddell Brothers (1) there was no 
available market, so the sub-section applica- 
ble was (2); and naturally some one had 
to be galled to prove there was a loss: 


failing this, nominal damages of one 
shilling were given. Here there is ‘an 
available market” and the measare of 


damages is regulated by sub-section 3, 

Toe Courts have always beld that the 
diffeulty of estimating damages is no 
reason for refusing .to fix them: Reigate 
v. Union Manufacturing Oo. (2), a case of 
an extraordinarily complicated and difficult 
claim. 4 ` 

LLoxo PatLumors.—Damages could be 
proved here to the nth degree. I think pldint- 
iff has got to do it: you may think he naa 
done it. | 

(1) (IVIL) 1 K. B. 214; 80 TL. J. K B 584 on 
Appeal (.9:1) 1 K. B 934; tO L. J.K B 584; 16 
Com, Cas. 197 on ‘Appeal .1912) A. O. 18; 81 L. J, K. 


B. 42; 105 L. T. 6oe; 55 S. J, 50; 28 T. L. R. 42 17 
-- Com. Cas. 55; 12 Asp, M. U. 80, G 


(2) (.918) 1 K, B. 092 at pp. 596, 607; 87 L, J, K, 
p. fua P ; K 
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Roper v, Johnson (3) has never been 
doubted, 

Mr. Gregory, K. O. (with him Mr, india): 
for the Respondent.—The Appellate Bench 
are right. Plaintiff bad given no reliable 


_evidence as to the cost of freight. and insu- 


rance and it was notfor-them to speculate. 
My submission is that it was for plaintiff. to 
prove his case. On the evidence the freight 
might have been anything. 

‘[Lorp Puxictiuors.—But the maximum 
would be Rs. 28.] 

Not so: he must prove it. The letter 
in which it is said it might go to Re. 28 
was in September: in November it might 
have been even more. 1 

[Losev PaInLIMORE. —Bub anyone. can sée 
there are outside limits: we must not reject 
the whole of his claim because he has not 
given all the evidence possible. ] 

The material date was -November: 1914: 
plaintiff has given no evidence at. all from 
which can beinferred the freight in that 
month. So with insurance: the only evi- 
dence is what the insuraice wason some” 
shipment in February 1915, All he had 
to do was to call some shipbroker to say 
what the prevailing rate was, 

He aks now for an enquiry as to damages, 
but he never asked for it before, 


[Loro PuHiLLIMORE.— You never seem to 
have suggested to him that his damages 
were wiped out by freight and insurance. | 
If the Court has not the materials before 

is it entitled to speculate P 
[Lorp Puititmore.—Juries 
day.] 

[Siz Jons Ecou.—They. would. do it, proe 
bably, anybow : but they wouldn’t be told 
to do it. 5 

[Logn Partumors.—I do not know. They 
would be told the facts and asked to form 
the best opinion they could ] 

Plaintiff has to prõve his special damage 
definitely.. ` 

Luro PaILLIMORE.—I am not so sure 
about definitely: he can say his ‘damages 
are round about ‘so and go.) 

Plaintiff was very nearly contumacious 
he was challenged to prove his damages, and 
did not do it. 


~ 


it, 


do every 


(81873) 8 2. P. 167; 42 Ly IL 0, P. 65; 28 DT, 
296; 21 W.R. 384, 


` forward ; 
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. Mr, Gurdon, followed.—Plaintiff had the 
auctioneer’s bills whenhe overcharged for 
auctioneer’s fees. His main witness con- 
tradicts himself as to freights, etg, Young, dey 
may have disbelieved him altogether. 

No reply was called for. 


JUDGMENT. 


` Lord PHILUNORE, —This is an aiia from 

a decree of the Chief Court of Lower 
"Burma, reversing the “desision of the 

learned Judge sitting on the Original Side of 

that Court. 

- The action was brougiit for damages 
for -not . taking delivery of a quantity of 
sleepers, The defendant disputed the breach; 
disputed the regularity of the contractual 
process - necessary for the assessment of 
damages, and disputed that ‘there. were 
any damages. Both Courts. have found 
that there was a breach, and their Lord- 
ships do not think it necessary to go farther 
into that matter. - 

With regard to the contractual assess: 
ment of damages, that was to be fized in a 
particular myanver :—- 

“It is also agreed that, in case the said 
Shew Bux Baboo fails to take 
_ of the timber in time, the said A: V. Joseph 
& Oo. will dispose of looally, and 
the said Shew Bax Baboo will pay the 
difference in price what the said Company 
may have suffered.” 

_ In faot, Joseph & Co. put this pro- 
` perty up for auction in an apparently regular 
` manner ; 

it was advertised ; ; and, at the request of the 

defendants, the auction was postponed, and 
then held. Very few purchasers came 
they were not people of -much 
importance, and it is possible, as was 
shrewdly suspected, that in-the end, Joseph 
> & Co. may bave bought back a 
good’ deal-of what was sold. It was no 
fault of theirs that the auction was -not 
better attended, and it may vary well be 
that if they took such” a step, which is 


only a matter of suspicion, and not of proof,. 


l they assisted the defendants, because the 
` goods might have been “slaughtered” if 


‘they had not intervened, or procured people: 


to intervene. 

The learned Judge,in the Court of frst 
instance took an unduly suspicious view of 
the conduct of Joseph & Oe, and 


Li 


l ~ ` ~ 


. taken the 


- what he had got to do was this: 


delivery — 


there was an auctioneer employed;- 


' was due at the time. 
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said it was their duty to disprove a 
shadowy charge of fraud, and that they had 
not disproved it, a very unusual method 
of procedure. The Chief Court on appeal 
set that right and agreed that Joseph had 
right course to estimate the 
damage. But the learned Judges in that 
Court came to tke conclusion that Joseph, 
the present appellant, the plaintiff, bad 
not proved-his damage sufficiently: Now 
Thia 
wasa c. ù f. contrast with this peculiarity, 
that the money was to be paid as the goods 
were inspected and before they were put on 
board. Therefore, Josephhad, fcr his money, 
still to provide tonnage and pay freight and 
pay the insurance ; and, -when he comes to 
estimate his loss, he has, first of all,.on 
the one side to put the contract price of the 
amount of timber in question, which was 507 
tons, then to add tó*it the expenses of the 
auction, then to deduct from it what was 
realised at the auction, and also to deduct’ 
from it his ‘necessary expenditnre in com- 
pleting his bargain,. which really comes 
under four heads: the freight, which was 
the biggest thing ; the insurance, the loading 
charge, and certain port or ‘customs duties, 
No doubt ne was bound to give some evidence 
as to what those figures were, and no donbi 
he did give somewhat shadowy evidence: 
lie said that the freight less rebate was 
Rs. 16-8-0 per ton. He was faced with a` 
letter in which he threatened, during the 
course of the discussion between the parties, 
the other partiee with the penalties which 
would ensue if they did not take delivery, 
and in which he, apparently, asserted that 
freight would run up to the rate of 
Ra. 28 ; and he was cross-examined as to 
whether he had not taken rates in April 
1914, and whether these rates might not 
have gone up; and one of his witnesses 
said they might have gone up in Septem- 
ber or October. He gave evidence as to 
the leading ;-he- gave svidencd as to the 
customs duty. And as to the insurance 
he gave evidence that the total combined 
ordinary maritime risk and war risk—it 
being questionable whether he would have 
to pay the war risk—oame, in the follow- 


- ing February, to 10/:6:hs per cent. and, 
in a general way, he. 


implied that this 
was the rate of insurance whioh he thought 
The evidence wag 


- 
x 


- 


~ suggestion on the defendants’ 


` 
A” Lah 
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not of the very best, and every presump- 
tion should be made against him ; if there 


-is any range, the range should be taken 


against him; but the defendant called no 
evidence on these: points at all, and the 
Board is entirely without, traoo of any 
bahalf that 
these expenses would have wiped out the 
otherwise apparent great loss. Nevertheless, 
the Chief Court on appeal, after having 
desided in favour of the plaintiff to the 
effect that there was a breach and that 
he had taken the proper steps to -have 
the breach measured, came to the conoln. 
sion that he bad not given sufficient evi- 
dense to show the cost; that he had made 
one or two small misstatements as regards 
some of his expenses; and that, on the 
authority of a case, which their Lordships 
think the learned Judges somewhat mis- 
read, or, at any rate, misapplied, he could 
get nothing but-nominal damages. Really 
that would be a very serious thing to 
hold. Without making the deductions for 
freight, loading, customs and insurance, 
if you simply take the gross cost, and 
deduct from it the sale price, here is a 
sum of Rs. °33,000 ahd n show that 
that is to be reduced to Re. 1, the Oourt 
would have to be satisfied that the freight 
and the other minor charges would come 
to an approximately equal ‘figure. It is 
‘quite obvious in the case; both on the 
evidence given and, what this Board very 
‘mush relies on, the: way tha oase was 
conducted in the Oourt of first initanse, 
that no such oase was intended to be 
made, , i 

Accordingly their Lordships hava come 
to the conslusion that there must be a 
very substantial verdict for the plaintiff. 
There is an element of uncertainty which 
might have made it desirable that this 
matter should be sent back for enquiry, 
but neither Counsel has pressed for that, 
and, their Lordships think, very wisely, 
because the amount that sould be taken 
off on a possible enquiry would bear a 
very small proportion to the expenses of such 
an enquiry. 
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Therefore their Lordships, without dissent 


of Counsel, havé taken the matter into their 
own hands; and it is enough to say that 


they have, of course, reduced the minor ' 


claims in respect of the auction expenses 


r ~ 
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to the figure at which they stand in the . 


bill which is annexed to the statement of 
claim, instead of the figures which 
were incorzectly stated in the statement of 
claim. 

@he original contract price Lag the gale - 
prise, are fixed figures. The loading and 
the ‘customs, two smell items, have been, 
in their Lordships’ opinion, proved.: The 
insurance, their Lordships think, can be 
safely taken at 10/16ths per cent. with- 
out their Lordships deciding whether or 
not the plaintiff is responsible for 
war risk (which, on a c t. f. contract, is 
by no means necessarily the case), as the, 
Counsel for the appellant has consented to 
have that taken against him. 

Then that leaves the one large item, the 
freight. As regards: the freight, it ‘is 
possible that plaintiff will suffer owing 
to his carelessness, but their Lordships 
think the safe thing to do is to take it at the 
largest figure which has been suggested here, 
namely, that figure which he threatened the 
other side with’ in the letter to which 
their Lordships have referred. That would 
be at the rate of Rs. 28 or, with a 
dednation of Re. 1 rebate, Rs. 27. Mak- 


ing those deductions, their Lordships 
bring out the figure of damages at Rs. 18,502 
and that, in their Lordships opinion, 


is the sum for which jadgment should be 
entered. 

Their Lordships will, therefore, humbly 
advise Hia Majesty~that this -appeal should . 
be allowed ; that the decree of Re. 1 as 
damages should be converted into a decree 
of Rs. 18,502 and that the plaintiff, who 
has won all through, should have his costs 
below and of this appeal. 

i -Appeal allowed. 
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| Solicitors for the 
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MADRAS HIGH COURT. 
Szconp Crviu Arrear No. 57 or 1917, 
November 14, 1918, 
Present: :—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. ` : 

Tue SECRETARY or STATE For 
INDIA in COUNCIL REPRESENTED BY THE 
COLLECTOR or SOUTH KANARA— 

PLAINTIFR —~ APPELLANT 
versus 


HOSANGADI SHITARAMAPPA anp 


OTHERS— DEeFENDANTS— RESPONDENTS. 

Mulgeni tenure, incidents of—Mulgenigar, death of 
without issue—Succession—LEscheat. 

An egsential incident of a mulgeni tenure is that 
on failure of heirs to's mulgenigar, his rights re- 
vert tothe mulgar from whom the mulgeni was 
acquired and do not escheat to Government. [p. 695, 
eol, 2.4 

Sonet Kooer v. Himmut Bahadoor, 1C.391; 25 W. E 
239; 3 I. A. 92; 3 Sar. P. C. J. 608;.3. Buth. P. C.J. 
254; 1 Ind. Deo. (N. s.) 245, Nil Madhab Sikdar v. 
Narattam Sikdar, 17 0. 826; 8 Ind. Dec íN. s.) 1095, 
and Ram Dihal Rai v. Maharaja of Vizianagram, 30 à, 
489, 5-A. L. J. 571; A, W, N. (1908) 210, distinguished. 

A mulgeni tenure is not of the same character as 
. a permanent lease. [p. 696, col. }.] 


Second appeal against ‘the deorse of the 
District Court of South Kanara; in Appeal 
Suit No, 126 of 1915, preferred against 
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esoheat to the Government in oase he died 
issueless. Similar observations are to be 
found in the report of the Collector in the 
same report at page 481. The learned 
Government Pleader suggested that this 
is not a statement of fact but an inference 
from ideas relating to the feudal tenure. We 
are unable to agree with tbis sontention. 


` The Fifth Repért was a collection cf facta 


the decree of.the Court of the District Munsif, . 


Kundapnr, in Original Suit No. 535 of 1913. 

The Government Pleader (Mr. Ramesam), 
for the Appellant. 

Mr. B. Sitarama Row, 
ents. 

‘JUDGMENT.—The question in this case 
is whether the right of a ‘Mulgenigar 
escheats to the Government on the death 
of the last owner dying without issue or 


for ‘the Réspond- 


whether it reverts to the Mulgar from 
whom the Mulgeni was acquired. This- 
question ‘is not uncovered by any direct 


If a Mulgeni tenure is of the 
-same character as a permanent lease, on 
the authority of the Judicial Committee in 
Sonet Kocer y. Himmut Bahadoor (1) the 
cent “would essheat to the ` Government 
-and would not revert to the landlord. 
- Therefore the question is, what | are the 
characteristics” of a Mulgeni tenure. In 


the Fifth, Report, Volume II, page 78, it 
~ is pointed out that on the death of the 


Malgenigar the right would revert to the 
Mulgar, just | as the Mulgar’s property wonid 


AN 


(1) 16. 391; 25 WLR 
» 608; 3 Suth, 'P, 0J. 2 257; 1 


, 239; 3 I. A. 92; 3 Sar. P. O. 
Ina. Deo. Gn. 8,) 245. 
> 


+ 
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and statements laid before the House of 
Commons and there is no reason to suppose 
that the Collector and the other officers 
were influenced by feudal notions in making 
the above statements, In the minutes of 
Sir Thomas Munro at pages 71 and 79 
a similar statemént oscurs, In Timmarsa 
Puranik v. 'Badiya (2) an extract is 
made from thé ‘report of Mr. Chamier 
speaking on behalf of the Board of Revenue, 
which also shows that the tenure would 
revert to the Mulgar. Then there is an 
observation of Mr. Justice Benson in 
Vidyapurna Thirthaswamt v. Uggannu (8), 
wherein the learned Judge accepts the view 
contained in the earlier reports. That was 
a case -in which the question was whether 
a Mulgar or Mulgenigar should pay the 
increased assessment levied bythe Govern- 
ment; After’ the desision of the Fall 
Bench, the Governmentof Madras collested 
opinions on the advisability of legislating on 
the question of increased assessment. In 
their final order which is G. O. No. 
2154, dated 18th July 1912, the Government 
say with reference to Mulgeni leases: “As 
long as tke rent is paid, the tenant cannot 
be evicted and. even’ when it is unpaid 
the landlord, on evicting the tenant, is 
Hable for ‘the improvements which the 
tenant has made. On failure of heirs the 
tenant’s interest ordinarily lapses to the 
landlord.” Thus we- have the opinion of 
a Collestor, of the Board of Revenue, of 
that experienced Administrator, Sir Thomas 


Munro, of the Government and of the 
High Court in favour of the contention 
that an essential incident of Mulgeni 


tenure is that on failure of heirs it lapses 
to the Mulgar. In these circumstances the 
desision in Soret Kooer y. Himmut Bahadoor 
(1) is not applicable to the present case. As 


(2) 2B H. C. R. 66. ` 
(8) 7 Ind. Cas. 321; 84 M. 231 at p. 238: 8 M. L T, 


`~ 178; (1910) M. W. N. 833; 20 M. L. J. 640. 
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pointed out by Mr. Sitarama Row, the view 
taken by Sir Charles Sargent in Vyonkotreya 
v. Shivrambhat(t) and Tumaya v. Timapa 
Ganpaya (5) is alko in favont of this- 
view. It is true that in theso eaces there 
was a condition restreining alienation, Bat 
“it was beld that ¿uch conditions were not 
void, If it were a permanent heritable 
tenure to which the landlord has no manner 


of right, such a condition would be void” 


under the general law xs well 
section 10 of the Transfer of Property 
Act. The fast that that ‘condition was 
beld not repugnant to the grant is another 
gtound for holding that a Malgeni-tenure 
should not be regarded as of the same 
character as a permanent lease, In Parameshri 
v- Vittappa Shanbaga (6) the view taken 
in 7 Bombay was accepted by Mr. Justice 
Bashyam Ayyangar. Nil Madhab Sikdor v. 
Narattam Sikdur (7) and Ram Dihal Rat 
v. Maharaja of Vielanagram (8) relied on by 
the Government Pleader do not take the 
. oase further than Sonet Kooer y. Himmnut 
Bahadoor (1). 
of opinion that the decision of the District 
Judge is right and that, this appeal should 
be dismissed with costa to be paid-in three 
months. . an? - 
M, 0. P. 


as under 


Appeal dismissed, 


BG 7 B. 256; 7 Ind. Jur. 48% 4 Ind. Deo. (N s.) 
173. . 
- (6) 7 R. 262; 4 Ind. Deo. (N. 8.) 177. 

(6) 26 M, 157; 12M L J 1x9. 

(7) 17 O. 826; 8 Ind. Dec. (N. 8.) 1395. 

(8) 30 A. 4893; 5 A. L. J. 578; A. W. N. (1908) 210; 
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ALLAHABAD HIGH COURT. 
SECOND Civin Appaan No, 437 or 1917, 
-  Desember 12, 19.8, - 
Present :—Mr. Justice Piggott and Mr. 
Justise Walsh. |, 
LALMAN AND OTHERS— Praryiirss— 
: APPELLANTS 
versus ' 
CHINTA MAN{[—Derenpanr - 
: — RESPONDENT, | 
Interest Act (XXXII of 1889)— Contract Act (IX of 
1872), 8. 73, ill. (n)—Principal and agent— Money re- 
tained by agent+Interesl, uhether can be claimeu— 
Civil “Procedure Code (Act V of 1Ł03), ss, 45, ,0U— 
Costs~-Appeal, second, whether lies, A 
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For these reasons we are ` 


Defendant was the agent of the plaintiff After the - 
determination of his agency and the settlement of 
accounts the defendant received a sum of money 
from a customer of the plaintiff in respect of a 
transaction which he had entered into on hehalf 
of the plaintiff. The latter took oriminal proceedings 
‘against the defendant in respect of the money but 
the proceedings were dismissed. Asa result of the 
proceedings, however, the money was paid into the 
treasury by an order of the Criminal Oourt. Sub- 
sequently the plaintiff sued the defendant for the 
money with interest; 

Held, that the plaintiff was not entitled to inter- 
est either under section 73, illustration (nm) of the 
Contract Act, or the Interest Act or under the 
general law [p. €97, cols 1 & 2.) 

A second appeal as to costs will lie from an 
appellate deeree where the lower Court has exer- 
cised its discretion -as to costs arbitrarily~and not 
according to general principles. [p. 698, col. 1.] 

As- a rule, questions of costs are in the discre. 
tion of the trial Court and everybody whois disə 
satisfied with some order or part of some order as 
to costs cannot come to ths High Court in appeal 
in order to set aside or modify the order of the 
lower Appellate Court. But where an important 
question of principle has been decided, the High 
Court is bound to look into the decision and see 
whether it is arbitrary or based upon sound prin- 
ciple. [p. 698, col. a : 

Second appeal from a deoree of the 
Distriot Judge, Cawnpore, modifying that 
of the Subordinate Judge, Banda. 

Mr, Pearey Lal -Banerjz, for the Appel 
lants. ae A y 

Mr. Kailas Nath Kutju (with him Dr. Tej 
Bahedur Sapru), for the Respondent. 

JUDGMENT.—This is a second appeal ~ 
from a decree granted by the District 
Judge in favour of the plaintiffs, who were 
principals. against their agent for a rum 
of Rs. 3,896.10 9, ‘depriving the plaintiffs 
of. any sum for interest on the amounts 
due and- depriving them. of their costs 
of the-sait, The appeal is brought against 
those decisions, namely, with regard tothe 
interest and with regard to the sosts, ` 
There is a cross-appeal by which the de- 
fendant objects tò tHe amount’ of the 
decree. With regard to the interest the 
decision appears to us to be right. Upon 
the fasts found, on some date in 19)2, 
the agency of the defendant had been 
determined and the accounts between the 
plaintiffs and the defendant had been 
settled, so that the defendant had nothing `. 
to claim from the plaintiffs, He received 
a sum of money paid tohim by customers 
of the plaintiffs in respect of a trans- 
action which he had entered into on bahalf 
of the plaintifis, althcugh his employment 


4 
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had come to an end. That sum of money 
appears to have been received by him at 
the time in perfect good faith. The plaint-- 
iffs on hearing about it became suspicious 
and took criminal proceedings against him, 


apparently for misappropriation,. which: 
proceedings were dismissed. The sum of 
money, therefore, remained in his hands 


as money received for the use of the plaint- 
iffs subject to any deduction which the - 
defendant was entitled to make thorefrom. 
as the result of the criminal 
proceedings it was eventually paid into 
the treasury by an order of the Criminal 
Court in “April 1913. The only grounds 
upon which interest can be claimed upon 
such a sum of money when the liability 
for the sum is established are to be found, 
either in section 73 of the Contract Ast, 
illustration. (mn), or in the ,Intereat Ast, 
(XXXII of 1839), Illustration (n) 
deals with an express contract. by one 
person to pay a sum of money to another 
on a day specified and provides that what- 


‘ever loss the obligee can show by failure 


to pay he oan only recover interest from 
the due date up to the date of payment. 
That illustration clearly deals with the 


- breach of an express contract and the view 


taken in Pollock’s Indian Contract Act, 
and we agree with it, is that it does not 
intend to abolish the ordinary rule or to 
supersede the Act of 1849. This case 
clearly does not some within that illustra- 
tion, Aot XXXII of 1839 provides that 
interest shall. be payable upon all debts 
or sums certain, payable at.a certain time or 
otherwise, if such debts or sums’ be payable 
by virtue-of some written instrument, or if 
payable otherwise, then from the time when 


| demand of payment shall have been made 


in writing, -£o .as such demand shall -give 
notice to the debtor that interest will be 
claimed from the date of such demand urtil 
the term of payment. It is not suggested 
that the case comes within that provision. 
That Ast goes on to providé that interest 
shall be payable in all cases in which it is 
now payable by law. The question, therefore, 


: remains, whether by the general or common 


law interest is payabte in’ respect of such 
a transaction as this. The rale of English 
CommonLaw was that interest was not puyable 
on ordinary debts nvlees. by agreement or 
by mercantile usage, ner cenid damages bo 
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given for non-payment of mere money debts. 
The ground on which the first Court decided 
looks like an attempt to find some mercantile 
usage between the parties. It was said that 
there .was an express entry of acharge of 
interest at the ‘rate of ten annas in the 
plaintiffs’ account-book. If thaf meant that 
the defendant had seen the entry, and 
“accepted ~ it, and that the parties in the 
_sourre of business had settled their accounts 
on that footing, the ground would have 
been sufficient, but there is no finding to 
that effect. Itis unlikely, to ray the least of 
it, that any agent would accept ‘such a 
position because, as has been pointed ont to 
us in the course of argument, he has the 
right to retain in- bis bands money of the 
principal to re-imburse himself any expenses 
legitimately incurred and to deduct his 
remuneration, and such an arrangement would 
have to be carried ont, if at all, by taking 
an account almost daily to find what precise 
sum was due from the agent to the principal 
on which the interest would be payable, 
a clumsy arrangement which businessmen 
are not likely to enter into deliberately. < 
We donot think that under the ciroumstances 
of this oase the mere entry in the plaintiffs’ 
book, although seen by the defendant and 
even that is not found as.a faot, is suffcient 
to create a mercautile usage entitling the 
plaintiffs to interest. 

With regard to costs the respondent sought 
to argue that there was no right of appeal 
on the question of costs alone under section 
because section 35 had 
vested the discretion with regard to costs 
in the trial Court, and a second appeal can 
only lie where the Court has decided coutrary 
to law or some usage having the forse of 
-We have already said all that bas 
to be said upon this point in a recent case 
desided by ourselves: Radhey Shiam v. Bihari 
Lal (1). One older authority of this Court 
was cited to us—Daulot Ram v. Durga 
Prasad (2), Although that decision may 
be justified onthe ground that the Bench 
in thst care was overruling an Appellate 
Court for interfering with the first Court 
on’ inauffisient grounds, we agree with the 
head note which lays down the general 


“148 Ind. Ons. 478; 40 A. 558 at p.562;16 A. L 
J. 592. 

2} 15 A, 333; 13 A. W. N: (1893) 110; 7 Ind, Des, 
(x, 8.) 980, 2 
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prinoiple thatan appeal as to costs will 
lie from an appellate decree (which means 
a second appeal) when the Court has 
< exercised its discretion as to costs arbitrarily 
_and not according to general principles, 
As arule questions of costs are, as the 
law provides, in the discretion of the trial 
Court, and it must not be supposed that 
anybody who is dissatisfied with some 
order or part of some order as to costs can 
come to this Court in appeal in order to 
- get aside or modify the order of the lower 
Appellate Court. But where an important 
question of principle has been desided, 
we are bound to look . into the decision 
and see whether it is arbitrary or based 
upon sound principle. To put the matter 
shortly, the learned Judge of the lower 
Appellate Court has confined himself entirely 
to matters antecedent to the suit itself, 
And although there are authorities, to 
which we need not refer in detail, which 
„justify the depriving of successful parties 
“of costs on some matter connected with the 
litigation antecedent to the suit, the matter 
upon which the learned Judge has acted 
seems to us far removed from the actual 
dispute which hehad to deside in this 
case. He has in fact punished the plaintiffs 
for criminal proceedings which they brought 
against the defendant and which the learn- 
ed Judge considered hasty and unjustified, 
but a time was reached when those pro- 
ceedings came to an end and a period 
of some 18 months elapsed before the 
plaintiffs were finally driven 
their olaim tothe money in dispute by 
suing in Court. Throughout that time it 
was open to the defendant at any moment 
to admit his liability to the extent to 
which he considered himself liable 


liability which he recognised, subject to 
the cross-claim which he set up; instead 
of doing that, he defended the suit in 
its entirety; he fought it with determina- 
tion and appealed from the decision against 
him claiming among other things that the 


suit ‘ought to have been dismissed, And 
the Judge himself says that he has no 
doubt that the defendant has taken 


‘up this entirely antagonistic position 
mainly by reason of his anger at the 
criminal proseedings, He further holda the 


s, = 
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and 
` immediately the suit was lodged he sould 
have filed “admission of the amount of | 


-husband’s suit, 


: (1939 


plaintiffs to have been unreasonable in 
presuming the defendant’s dishonesty and 
on that ground deprives them of their costs. 
The plaintiffs’ conduct can in no-sense be 
said to have led to or rendered necessary 
the litigation. Litigation in this suit ‘was 
rendered necessary by the failure of the 
defendant to recognise his liability and by 
his strenuous efforts to establish his deferca. 
This is no ground for depriving the, plaintiffa 
of their costs., The proper order to make. 
under the circumstances is that the deoree of 
the lower Appellate Court decreeing the 
plaintiffs Rs. 3,396-10-9 will stand. The 
plaintiffs must have the costs of the suit 
in the proportion of Rs, 3,388 -to Rs. 621, 
The defendant must pay the Gosts of the 
appeal to the lower Na ilate Court and 
the appellants will ‘have the costs of this 
appeal in the proportion of -Rs. 610 to 
Rs. 254, including in this Court-fees on 
the higher scale. There are cross-cbjectione 
by the defendant-respondent against the 
amount which has been found due but these 
raise merely questions of faot, No question’ 
of principle is involved and they must be 
dismissed with costs. 


Appeal partly accepted. 
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PUNJAB OHIEF COURT. fji 
Seconn Civin Appaat No. 2016 or 1917, 
May 15, 1918. 

Present: :—Mr. Jastice Shadi Lal and Mr. 
Justice Wilberforce: 
` GIRDHARI RAM — PLalsTiRF— 

APPELLANT z 
tersus 
-Musammat SITAN BAL AND OTHERS — 
DEFENDANTS — RESPONDENTS, 

Restitution of conjugal rights, suit for—-Minority 
of wife, whether grownd for refusing relief. 

Where ins suit for restitution of conjugal rights 
it appears that,one or both of the spouses is or 
are, on avscount of minority or other reason, incap- 
able of discharging the conjugal duties, the Court 
may refuse to grant a decree. But the mere 
refusal ofa minor wife to live with her husband 
is nop ‘a sufficient ground for dismissing the 
[p. 699, col, 1.] 


“a decree ` ‘disregarding Ker wishes.” 


`~ 
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Second appeal from the desree of the 


District Judge, Dera Ghazi Khan, dated 


the 10th May 1917, 


Dr, Gokal Ohand Narang, for the Appellant. 
. Mr. Ram Ohand Manchanda, for the 
Respondents, 


JUDGMENT.—This appeal drises ‘ont of 
an action brought by the appellant Gir. 
dhari Ram for. restitution of conjugal rights 
against his wifé .Musammat Sitan Bai, 
and for. the usual injanstion against her 
maternal grandmother and father. The 
learned District Judgé finds in favour of 
the plaintiff both on the factum and the 
validity of the marriage. He has, however, 
dismissed the suit on the sole ground. that 
Musammat Sitan' Bai, who was a minor at 
the time of the marriage, has now “reached 
or is reaching maturity und opposes. the 
idea of being made to live with her hus- 
band,” and that the Courts should not isene 
Now, 
we are clearly of opinion that this is an 
erroneous view of. the law, and that the 
judgment of the learned istrict Judge 
must be~set aside. 
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the dismissal of the husband’s snit for 
restitution of sonjugal rights, we must say 
that with all possible respest we are 
unable -to agsepi that view. Indeed! any 
such rule would lead to the dismissal of 
practically every suit in which the wife 
happens to bə a minor, and that would 
result in very, serious consequences) It 
must be remembered that Musammat 
Sitan Bai, though technically a minor, 
has attained pubarty, and it cannot be 
cpntended that she is an immature girl. 


. For the aforesaid reasons we accept the . 
app2al and desree the plaintiffs suit for 
restitution of conjugal rights against 
Musammaé Sitan Bai, and for injunction 
against the remaining two defendants, 
We direst Musammat Asi Bai, who son- 
teatel the suit, to pay, the costa iocarrad 
by the plaintiff ‘in all the Courts, 


Appeal acceptea. 


hal 


`~ We fully recognise the principle of law | 


that if one or both of the spouses is or 
are, on account of minority, or other rason, 
iboapable of discharging the conjugal duties, 
the Court may refuse to grant the decree 
for réstitution of conjugal ‘rights, To this 
category belong the’ cases reported as 
Kalu v. Musammat Aisha {1} and Dinu v. 


Abdulla (2) relied upon by Mr. Ram 
Chand Manschanda for the respondents. 
‘The learned Pieader, however, places his 


special reliange upon an unreported Single 
Bench judgment in Civil Appeal No. 1254 
of 1911 [Musammat Kalawati v, Bukhan (3)] 


. which certainly contains certain observations 


La 


favourable to his contention, but a perusal of 
the entire judgment shows that the learned 
Judge was of opinion that in the peculiar 
circumstances of the case the plaintiff “ was 
not entitled to a decree “at all.” If the 
judgment intended to lay down a broad 
proposition that the mere refusal of a 
minor. wife affords a sufficient ground for 


(1) 128 P. R. 1892. 

(2) 86 P. R. 1894. 

(B)o17 Ind, Cas, 264; 215 P, L. R, 1919; 187 P. W: 
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MADRAS HIGH COURT. 
Oiv: Appeat No. 832 òr 1916. 
Ostober 9, 1918, 

Present :—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
PUTTI SESHA AIYAR AND OTHERS — 

_ Drvewbants—ApPeL ANIS 
versus 
\ KUPPACHAR anp OTERES—PLAINTIFP3— 
RESPONDENTS, 

Evidenċe Act (I of 1872), s.'94—Transfer of Pro- 
perty Act (IV of 1892), ss. 58, 59—Reyistration. Act 
(XVI of 1908), ss. 17, 49—Construction of document’ 
—-Sale-deed—Contem poraneous unregistered agreement 
to reconvey, admissibility of, to show creation of 
merigage by conditional sale— Intention of parties— 
Estrinsic evidence. 

Extrinsic evidence of ine intention of the parties 

rto- a document that what on the face of itis an 
absolnte sale should operate only asa mortgage ig 
inadmissible in Indie. tp. 701, col, LJ 
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Where a document purports to be an absolute 
sale, a contemporaneous unregistered agreement by 
the vendee to reconvey is inadmissible to prove 
that the deed of sale is. in reality a mortgago by 
conditional sale. [p, 703, col. 1.] 

Hanifunnisa v. Faizunnisa, 11 Ind. Cas, 398; 33 
A. 840; 15 O. W. N.621; 8 A. L. J. 873; 18 O. L. J, 

` 510; 18 Bom. L. R. 891;10 M L. T. 23; (1911) 2 M. 
W. N 370; 38 I. A. 85; 21M. L, J. 1126, (P. 0.), 
explained, 


Per Wallis, C. J.—A mortgage by.conditional sale 
consigts of an out and out conveyance and a de~ 
feasance clause and an unregistered agreement to 
reconvey cannot be tendered as evidence of a de- 
feasance clause affecting immoveable property 
under section 49 of the Registration Act. [p. 700, 
< col. 2.) 

Per Seshagiri Aiyar, J—In order that what pur- 
ports to be an absolate sale may be regarded as a 
mortgage by conditional sale, the condition as to 
redemption must be sought within the terms of 
the document or ina document of the same high 
character. That .is to say,, the document which is 
relied upon to derogate from the absolute con- 
veyance mustbe of the same character as the con- 
veyance itself. ‘ [p. 702, col. 2.] 

Appeal against‘the decree of the District 
Court, Trisbinopoly, in Original Suit No. 14 
of 1916, _ . 

The Hon'ble Mr. S. Srinivasa Aiyangar 
(Advocate-Geueral) and Mr, K.” Baskyam 
Tyangar, for tha Appellants. 


+ 


Messrs. K. Srinivasa Atyangar, N, Raja» ` 


gopala Qhariar and A. V. Gopala Chariar, for 
the Respondents, ` 
JUDGMENT. 

` Waris, C, J.—I see no reason to differ 
from the conclusion of the Distriot Judge 
in this case that the sale deed, Exhibit F, 
executed by the defendants in favour of the 
plaintiffs was not a Benami transaction. The 
evidence shows that it was executed pursuant 
toan sgreement, Exhibit G, by which the 


ruit properties were to be sold to the plaint- _ 


iff for Rs. 6,000, of which Rs. 5,000 wa3 
to bb paid into Court by the plaintiff, as 
“was actually done, to set aside the Court 
sale of the properties. It is also the defendants’ 
own case, and has been found to be true, that 
there was s contemporaneous unregistered 
agreement for reconveyance, Exhibit XIII, 
executed by the plaintiffs in favour of the 
defendants on the same day. These and 
“other fasts in the case sufficiently negative 
the defendants’ case that the transaction 
was Benami. 

A snuit for specific performance of the 
contrast to resconvey was barred at the date 
of the present soit, and in these circum. 
stances the defendants raised the contention 
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in the lower Court and again before us 
that the effect of the sale-deed, Exhibit F, 
by the defendants to the plaintiffs, read 
with tbe contemporaneous unregistered 
agreement to reconvey by the plaintiffs in 
favour of the defendante, Exhibit XIII; was 
to create a mortgage by conditional sale. 
There is' express authority in this Court 


_ that an unregistered agreement to reconvey 


cannot, have that effect, Achutaramaraju v. 
Subbaraju (1), Mutha Kenkatachelapati v 
Pyanda Venkatachel.patt (2), Rao Sahib 
Pidah Venkatachalapatht Garu y. Muthu Ven- 
hatachalapathi (3), which was a decision of 
three Judges. Aé observed in the last case, 
the party setting up that the transaction 
amounted to a mortgage by sonditional 
sale has to show that by virtue of the 
unregistered instrament (Exhibit XIII here) 
the sale deed (Exshibit F here) did not 
affect the immoveable property whish is 
comprised both in the sale-deed and the 


unregistered letter, in the way in which. - 


the sale-deed purports to affect the pro- 
perty, and would affect the property if the 
unregistered letter had never been written.” 
That being so, the Court held in that-oase 
that the unregistered document was relied 
on as evidence of a transaction affecting 
immoveable property and, being unregis- 
tered, was inadmissible in evidence, A 
mortgage by conditional sale sonsists of an 
out and out conveyance and a’ defeasance 
clause, and as Mr.. K. Srinivasa Aiyangar 
has pointed out, the unregistered agree- 
meut, Exhibit XIII, is tendered ag evidence 
of the defeasance clause affecting immove- 
able property, It is, therefore, a document 
which requires registration under seation 
17 of the Registration Act, and is inad- 
missible for the purpose tendered under 
section 49. Farther section 59 of the 
Transfer of Property Act provides thata 
mortgage can be effected only bya regis- 
tered instrument’ signed by a mortgagor. 
The registered instrument signed by the 
mortgagor, the sale-deed, Exhibit F, does 
not effect a mortgags, and it would be 
contrary to this section also to allow it 
to be effected by a registered sale-deed 
and an unregistered agreement to re- 


convey. 

(1) 25 M. 7; 11 M, L. J. 870, 

(2) 27 M. 348. 
. (3 23 Ind, Jas, 409: 26 M. L, J, 151; (1914) M, 
W. N. 178; 1 L. W. 157. 
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Nor can it be used as evidence that the 
intention of the parties to Exhibit F was 
to créate a mortgage. Exhibit F is on the 
face of it a sale deed, and itis now well 
settled’ that “extrinsic evidence of the 
tention of ‘the parties that ‘it should only 
be a mortgage is inadmissible in India as 
again expressly ruled by the Judicial Com- 
mittee in. Maung Kyin v. Ma Shwe La (4). 
The appeal fails and is dismisged with ooste. 

SesuiGirt Atyar, J,—The' properties in 
suit .belonged originally to the defendants. 
In: execution of a decree against them they 
were sold in Court auction and purchased by 
a Nattukotiai Chetty. An application ‘to set 
‘aside the sale was’ dismissed by the Court 
of first instance, Thereupon an appeal was 
preferred to the High. Court. While the 

\ sivil miscellaneous appeal was pending the 
parties agreed thal, if the judgment-debtors 
paid into Court a certain sum of money, 
the auction purchasers should consent to 
set the saleaside. The High Court was, 
therefore, moved to permit the judgment. 
debtors to sell ‘the property privately, 
The agresment (Hxhibit-C), dated the 26th 
of March 1908, was executed by the judg- 
‘ment debtors, the present defendants, to 
the Ist plaintiff. It stipulated that, as 
soon as the Court-sale was set_aside, the 
properties should ba conyeyed to the latter 
for Rs, 5,000, which was practically the 
amount- which. he advanced for payment 
into Court in the sivil miscellaneous 

` Appeal. The sale was set aside. On the 
2nd of April 1508, Exhibit F, the sale-deed 
was executed in Madras by the defendants 

, to the Ist plaintiff. On. the same date 
Exhibit XIII was executed by the Ist plaintiff 
to the defendants agreeing to reconvey the 
property, 

This suit is to récover possession of the 
properties conveyed, There are two də- 
“fences. One is that the sale was Benami, 
and (2) Exhibits F and XiII read together 
amount to a mortgage by conditional sale 
and that defendants are entitled to redeem 
the properties. The Subordinate Judge baa 
found both the points against thedefend- 
ants. On the first question I am clear 


[E (4) 42 Ind. Oas. 642: 45 0, 320; 15 A.L. J. 828; 38 
M. L. J. 645; 3 P. L. W. 185; 6 L. W. 777; 22 0. W. 
N. 257; 28 M, L, T. 36. 27 G: L. J. 175; 20 Bom, L. 
R. 278; (1918) M. W. N. 860; 9 L. B. R. 114. 11 
Bur. L, T. 21; 44 I. A. 236 (P, C.) 
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that in law the admitted facts are not 
sufficient to establish the plea of Benami 
At the same time, I feel very little doubt 
that, wien Exhibit F was executed, the 
Ist plaintiff did not intend to lay olim 
to all the items of property as verdee. 
The facts ara these: (a) Plaintiff and de- 
fendants aré/near relations. (b) The de- 
fendants had been for sometime in involved 
circumstances. Some years earlier a deed 
of trust was executed by the defendants 
(Exhibit V) in which, it was stipulated 
that tbe properties should be handed over 
to the lst plaintiff, that he should sell 
portions of them and discharge the liabi- 
lities and return the remaining properties 
to them. For some reason or other this 
arrangement fell through. .A number of 
attachments upon the properties followed, 
one of which led to the Court sale and 
to the litigation which I have already re- 
ferred to. (c) It is clear from the evidence 
in this case that even on the date of Ex- 
hibit F the properties were worth nearly 
thrice the amount for which they were 
sold. (d)-The major portion of the pro- 
perties continued to be in the possession 
of the defendants. (e) They spent moneys 
in advancing claims when third parties 
attached them. (f) They paid the Sirkar 
Kist. It is also noteworthy. that the plaint- 
iffs even denied having executed Exhibit 
XILI although, in appeal, the finding of the 
Subordinate Judge abont its genuineness has 
not been questioned. On these facts- the 
learned Advocate-General pressed strongly 
before us that the transaction must be 
treated as Benami. Unfortunately three 
prominent circumstances render it impossible 
to give such a complexion to the trans- 
action; namely, (1) the payment of son- 
sideration; (2) the agreement to re-sell, and 
(3) partial possession. These show that 
there was an intention to convey property. 
It may be that the intention was, as in 
the trust deed (Exhibit V), that the Ist 
plaintiff should retain only so much of the 
property as would cover the money ad- 
vanced by him. Brut sush a contract, if ib 
ever existed, has -not been reduced tə 
writing and there is no reliable evidence 
abont it. Ido feel strongly that the plaint- 
iffs have not behaved honestly towards 
the defendants. But the ordinary charac- 
teristics of a Benami transaction are want- 
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ving in this case, and I do not think it 
desirable to bring into existence a new 
species of such transactions as was done 
in Rajah of Karvetnagar v, Echampadi Saravana 
Pillai (5). It is a great pity that Courts 
should ever have given their sanction to such 
pseudo transfers. They have demoralised 
litigants. For whatdo we find? One man 
circumvents the rule which prohibits publio 
servants from acquiring property in certain 
cases. Another resorts to the subterfuge 
of placing his property bəyond the reach 
of creditors; a third wants to prevent his 
00-parceners from laying claim to~ acquisi- 
tions. Other instances may be multiplied. 
What follows? The biter is bit in almost 
every one of the cases. These transactions 
offer a premium to breach of faith and 
specolation. for the Banamidar often sells 
the properties to third parties for very 
inadequate prises to enable the latter to 
set up the plea of bona fide purshase for 
valne without notice. Whatever may have 
been the motive which ‘induced the Courts 
to resognise these transactions in the aarly 
period of the British administration, I 
think the time has ,come for dealing 
stringently with these transfers. It may 
be ‘that Courts were anxious to protect the 
too trusting transferors from dishonest trans- 
ferees. But modern instances of Bentami 
transactions point to initial dishonesty on 
the part of the transferor himself. I, there: 
fore, think that there is no need to lending 
a helping hand to such persons. I have 
made these remarks because transactions 
of this kind show a tendensy to increase, 
I agree. with my Lord that the plea of 
Bonami has not been made out. 

On the sédoond question also I agree 
with the judgment just pronounced. Under 
section 94 of the Hvidence:Act, evidence 
is not admissible where ‘a document is 
plain and applies accurately to existing 
faota; These essentials are satisfied by 
Exhibit F and, therefore, prima facie Ex. 
hibit XIIL is not admissible to prove that 
Exhibit F was, intended to be a mortgage. 
The judgment of Lord Macnaghten “in 
Hanifunnisa v, Faizunnisa (5) is not 
inconsistent with this view. In that case 

(5) 35 Ind. Cas. 893; 4 L. W. 200, 

(6) 11 Ind. Cas. 398; 33 A. 340; 15-C. W. N. 521; 
8 A. L. J. 378; 13 C. L. J. 510; 18 Bom. L. R. 391; 10 
M. L. T. 23; (L911) 2M. W. N, 870; 38 I. A, 85; 21 
M. L, J. 1126 (P. C.). 
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the question was whether- what was appa- 
rently a sale-deed can be construed as a deed 
of gift. Evidence was admitted to show 
that the recitel about consideration in the 
i$ has always 
been held’ by the Judicial Oommittee, 
vide Buikishen Das .v. Legge (7), that 
the recital as to consideration in a 
document oan be shown to haye been 
either false or inaccurate; because such a 
recital is not a term of the dosument. 
Therefore, what the Judicial ` Committee 
laid down in Hantfunnisa v. Fatzunnisa 
(6) was that so long as the terms of a 
dogument are not varied or contradicted, 
eto, evidenca can be given to show that 
what in name was a- sale deed was in 
raality a deed of gift. This was the con- 


struction placed upon 331. L. R. Allahabad | 


in Challa Venkata Reddy v. Devabaktunni (8), 
and I agree with it. In the present sase by 
attacking the recital as ,to consideration 
alone it i: not possible to briag about the 
rasult oontended for by the defendants. As 
was pointed out by Mr. K, Srinivasa 
Ayyangar, in order that Mxhibit F may 
be regarded as a mortgage by a oon- 
ditional sale, it must ba shown in the pre- 
sent instance that it was agreed .that on 
re-payment the buyer should transfer 
the property to the seller. Sach .a oon- 
dition must be sought within the terms of 
the document or in a document “of the 
same high character.” -That is to say, the 


document which is relied upon to derogate - 


from the absolute conveyanse must. bə of 
the sama character as the | conveyance 
itself. The Legislature, after having in 
section 58, clause (c), of the Transfer of Pro- 
perty Act defined a mortgage by conditional 
sale; has provided in section 59 that such 
a document should be‘registered, meaning 
thereby that the essential terms of the 
document should be embodied in one or 
two registered documents. This was the 
view taken in this Court in Achutarama- 
raju v. Subbaraju (1), Mutha Venkatachela- 
pati v. Pyauda Venkatachelapate (2) and Rao 
Sahib Pydah Venkatachalapathi Garu v. Muthu 
Ventatachalapatht (3) and I see no ground 
for not following them. Looking at the 


(7) 22 A. 149 (P. C.); 4 0. W, N. 153; 2 Bom. L. R. 
523; 271. A 58; 7 Sar. P, C. J. 691; 9 Ind. Deg. (N. 8.) 


1180. g 
(8) 14 Ind, Cas, 65; (1912) M, W, N. 164 
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sasa from another point of view the same 

resalt seems to follow. Exhibit F, whish 
“has been registered, conveys an absolute 
estate. Exhibit XIII seeks to ent down that 
estate. It, therefore, comes under section 17, 
clause (1) (b), of the Registration Act, and 
if evidence of it is to be admitted, its 
effect will be to affect the immoveable pro- 
perty referred to in it. Consequently, un- 
less it is registéred, jt is not receivable 
in evidence under section 49 of the Regis- 
tration Act, because the effect of thg- con- 
tention is not’ only to curtail the rights 
granted to the plaintiff but also to give 
the defendants the right of redemption, 
which is aright which affects immoveable 
property. For this reason also the docù- 
ment is inadmissible to show that Exhibit 
F is in reality a mortgage. For all these 
reasons [ am of opinion that the second 
oontention also fails. I agree with the 
learned Okief Justice that the appeal should 
be.dismissed with costs. 


: Appeal dismissed, 
M. 0. P. ` 4 


a 
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PUNJAB CHIEF COURT. 
MISCELLANEOUS Sgconp CIVIL ÅFPEAL 
i No, 2232 or 1917. 
March 15, 1918. - 
Present :—Mr, Justica Shadi Lal. 
MAHNA SINGH AND OTHERS— DEFENDANTS 
z — APPELLANTS É 
` versus : 
LADHA SINGH AND ANOTHER— PLAINTIFES 
— RESPONDENTS. A 

Punjab Limitation (Ancestral Land Alienation) 
Act {I of 1900), applicability of-—Alienation— Alienor, 
death of, after commencement of Act. 

The Punjab Limitation (Ancestral Land Aliena- 
tion) Act is applicable toa suit, whether brought 
for declaration or for possession, provided that 
the alienor has died after the commencement of the 
Act. [p. 704, col1.] 

Miscellaneous second. appeal from the 
order of the District Judge, Lahore, dated 
the 14th July 1917, 

Messrs. Santanam and Moti Ram, for the 
Appellants, 
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: Lala Mott Sagar, R. S.and Mr. Brij Lal, 
for the Respondents. 

JUDGMENT.—On the Ist of October 
1878 one Buta Singh, a collateral of the 
plaintifs, sold 51 ghumaons 6 kanals and 
-Iò marlas of land with a proportionate 
share in the shamilat to the father of the 
defendants; and the mutation with respeat 
to the alienation was ¢ffected on the 17th 
March i€86. Buta Singh died at the end 
of 1916 and the present suit for possession 
was instituted on the 10th of February 
1917, The, Subordinate Jndge dismissed 
the suit as barrcd under the provisions of 
the Punjab Limitation Ast, I of 1900, taking 
the date of the mutation as the terminus a 
quo for the liaitation prescribed by that 
Statute. The learned District Judge on 
.sppeal has upheld the finding of the Court 
of first instance with respect to 51 ghumaons 
6 kanals and 15 marlas of land, but as re. 
gards the share in the shamilaé has romande 
ed the suit for redecision after an enquiry 
into the following issues :— 

(1) “whether mutation of skamilat land 
was made in favour of the vendee and if 80, 
when;” and 

(2) “if no mutation was made, whether 
the vendee took possession of, the shamilat 
land, and, if so, when.” - 


Now, the. present record contains full in- 
formation upon the first question, and I 
have no hesitation in holdiug that the claim 
with respect to the skamilat land is equally 
barred. ‘The mutation order of the 17th 
March 1866, when read with the reports 
of the Patwari and Girdawar Kanungo, 

` Jeaves no doubt whatever that the entire 
land inolndiug the proportionate share of 
the shamilat formed the subiect-matter of 
the mutation. Indeed, the khatas of the 


(y 


shamilaét affected by the sale are distinctly . 


mentioned in the reports, and the entries 
to be made with respect to those khatas 
are also specified. -Further, there can be 
little doubt that the vendee obtained pos- 
‘session of the entire property transferred 
to him by the sale-deed. The period of 
limitation, therefore, began to run in 1886, 
and the suit, which was instituted in 1917, 


` was slearly barred by time. 


Mr, Moti Sagar for the plaintiffs argues 
that the Punjab Limitation Act was not 
intended to have retrospeotive effect, and 


o 
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relies in support of his” argument on the 
judgment of the Fall Bensh in Sahib Ded 
v. Rahmat (1), Bab that ruling is clearly 
distinguishabld, because in that case the 
alienor had died before the Act came into 
force, As stated above, Buta Singh, the 
vendor, died in 1916, after the enforée- 
ment of the Act, and it was then that 
the plaintifi’s céuse of action for possession 
arose. Indeed, it has been repeatedly held 
that the aforesaid Act is applicable to 8 
suit, whether brought for declaration or for 
possessian, provided that the alienor has 
died after the commencement of the Ast, 
vide, inter alia, Rasul” Bakhsh v. Nabi Bukhsh 
(2), Jamal-ud- din v. Khuda Bakhsh (3) and 
Atar Singh v. Allah Din (4). 

For these reasons I hold that the Sub- 


ordinate Judge was right in dismissing the | 


suit as barred by time. Accordingly I 
accept the appeal and setting aside. the 
order of the lower Appellate Court dismiss 
the suit with costs throughont. 


Appeal accepted. 


1904; 88 P. L. R. 1904 (F. B.) 

` B. 1906 

| R. 1907. 

, Cas. 445; 126 P. L. R. 1913; 93 P. W. 
R.1913 4 
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PRIVY COUNCIL. 
Appeal FROM THE Mapras Higa Court. 
November 7, 1918. 
Present: :— Lord Phillimore, Sir John Edge 
and Sir Lawrence Jenkins. 
RAJA RAJESVARA DORAI, RAJAH 
or RAMNAD—DEFSNDANT— APPELLANT 
versus 
vV. SUNDARA PANDIYASAMI TEVAR 
—P.Latntier —RESPONDENT. 

Hindu Law— Widow dealing with income of property 
as accretionto corpus —Legal representative, reversioner, 
whether is—Civil Procedure Code (Act V of 1908), O. 
XXII, rr. 3, 5—Death of plaintiff—Legal representative, 
substitution of—Objection, when to be taken 

A Hinda widow may so deal with the incoine 
ef her- husband’s estate as to make it ‘an acere- 
tion to the corpus. It isa question of fact to be 
tletermined, if there is any dispute, whether a 
widow bas or käs not so dealt with her property. 


4 


If she has so dealt with it, the next reversioner 
may be her legal representative with regard to it, ip. 
70 1, col. 2.] 

An objection under Order XXII, rule 6, of the Civil 7 
Procedure Code should be taken at- ‘the earliest 
opportunity. [p. 706, col. 2; p. 707, col. 1.] 

Appeal from a deoree of the Madras High 
Court, dated the 2eth Ostober 1914, reported 
as 27 Ind, Cas, 283, affirming a decree of the 
District Judge, Madura. 

FACTS sufficiently appear from their 
Lordships’ judgment. _The question raised 
on the appeal was whether the appellant 
was liable to pay to the respondent and 
his heirs and assignees an annuity of 
Rs. 709 a month. The District Judge 
held that the  plaintiff-respondent . was 
entitled to the annuity but that it was not 
a charge on the estate. On appeal the High 
Court (Wallis, Ò. J., and Seshagiri Aiyer, J.) 
amended the District Judge’s decree by 
declaring that the annuity was .a charge . 
on the estate, 

Mr. DeGruyther, B. O. (with him Mr. 
E.- B, Raikes), for the Appellant.—On a 
true construction of the compromise of, 
January 8, 186), plaintiff has no right 

= to the allowance or aunuity. The effect. 
of the compromise is-to limit the annuity 
to the grantee’s lineal heirs. Pooler Tever 
was not a lineal descendant of Dorai Sami, 
but only a collateral. | 

Again, the grant offends against Hindu 
Law if construed aa the lower Courts 
have done: it creates an estate in perpetuity. 

In any case, if if be a matter of 
covenant and not of conveyance no charge 
is created, and if there ba no charge the 
suit must fail, for a grantor cannot bind 
his successors, 

[Reference was made to Sri Lakshmi v. 
Madhawa Deo (1), Mahomed Hossain Khan v. 
Mahomed ‘Nehaluddin Khan (2), Transfer of 
Property Ast, eestion 40. ] 

The words ' ‘puira pautra” used in the 
compromise are’ words of limitation, not 
of general inheritance. 

Ekradeshwar Singh v, 
wort Bahuasin (3). 

(1:20 1. A. 9; 16 M. 268; 6 Sar. P.C. J. 270; 17 
Ind. Jur, 106; 6 Ind. Dec. (xN. s.) 893 ,P. C.). 

(2) 13 0. L R. 330; 9 O. 945: 10 I, A, 45; 4 Sar. P. 
O. J. 442: 7 Ind Jur. 443; Rafique & Jackson’s P. O, 
No. 72; 4 Ind. Dec. N. s.) 1280 P. 0.) 

(3) 25 Ind Cas. 417; 41 I. A. 275; 42 C. 582; 18 
oO. W. N. 1249; 21 O. L. J. 9; 27 ML. J. 3738; (1914) 
M. W. N 807; 16 M. L. T, 382% LL. W. 863; 12 A. L, 
J 1217; 17 Bom, L. R. 18 (P. 0.). 
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Further, on the death of the second . 


plaintiff, the widow, her interest did not 


devolve on the third plaintiff, who bought — 


the widow’s rights to arrears from the 
reversioner: he was not her legal repre- 
sentative. So far as the arrears are 
concerned the suit has abated. 

Balabai v. Ganesh (4). 


Sir Erle Richards, KB. 0., and Mr. Kenworthy 
Brown, for the Respondents, were not 
called on., 

_ JUDGMENT. 

Jord PHILLIMIRE.—This is an appeal from 
the decree of the High Court of Judi- 
sature at Madras, affirming, with a modi- 
fication, the decree of the District Judge 
of Madura, who ordered that the second 
defendant, that is the present appellant, 
shculd’ pay out of the income of the 
Ramnad Zemindari to the third plaintiff, 


the present respondent, the sum of 
Rs, 24,126-10-8 with interest and should 
also pay future instalments from the 


date of the plaint at the rate of Rs. 700 


a month, and gave that plaintiff the costs - 


of the enit, 7 

The first question which the Board has 
to deside is upon the construstion of a 
deed of compromise, which is the root-of 
the title -of the third plaintiff. That 
Gonipromise passed between the ancestor 
bE the appellant and the ancestor, though 
not the lineal ancestor, of the respondent, 
and by that compromise between two 
parties claiming the impartible Zemindari, 
the ancestor of the present appellant 
retained the ZAemindari subject to his 
giving up one village and paying an 
annual sum of- Rs. 700 per month to the 
ancestor of the present respondent. It 
has been contended ‘that the effect of 
that compromise was to limit the payment 
_ of the Rs. 700 to the lineal heirs of the 
grantee and that, as the -present respon- 
dent is only a collateral heir and only 
represents, by virtue of the assignment 
under -which he claimed, a nearer collateral 
heir of the grantee, he is not within the 
terms of the deed. Both Courts below 
have taken the opposite view and their 
Lordships see no reason to differ from 


z 


(4) 27 B. 162; 4 Bom. L. R. 980, 
45 


‘by any means, 


. the rest of the property. 


that view. The ground may be put quite 
shortly: If was a compromise dividing 
the estate—not dividing the estate equally 
but giving a sharé to 
the grantee of this annuity, and a larger 
share to the other party. The less 
successful party got a village and an 
annuity, the more successful party got all 
“There is every 
reason’ to suppose that the intention of 
the parties was that, just as one side 
was to keep the majority of the property 
for himself--and his heirs, lineal or 
collateral, as the case might be, so the 
other side was to have the village, and, in 
the same way, the annuity, for himself and 
his heirs lineal or collateral as the case 
might be. If the question of construction 
be determined with reference to the village, 
the sense of this view is even more 
marked. Therefore, one of the grounds for 
the appeal fails. 

A seoond contention was thst this was 
a creation of a kind of perpetuity, which 
the law did not allow, or an attempt to 
create a permanent relation which was 
imporsible of creation. Whatever might 
be said about that, if this agreement lay in 
sovenant, seeing that it lies in charge, 
there is no difficulty in making it 
perpetual as long as there are lineal or 
collateral heirs of the grantee, and in 
our view the Distriot Judge and Mr. 
Justice Seshagiri Aiyar, in the High 
Court, were right in holding that this is 
a charge. In that respect, and in that 
respect only, we differ from the visw 
taken by the learned Officiating Chief 
Justice, If it is a charge the modification 
which the High Court made in the 
decree of the District Judge is, by the 
allowance of Counsel for the appellant, not 
injurious to his slient. The decree of 
the District Jndge may well be read as 
making the annuity a charge on the 
whcle Raj and it is very much more 
convenient, and indeed in the interest of 
the appellant, that it should be limited - 
in the way proposed by the deoree of the 
High Court, that is to say, that it is to 
be referred back to the District Jndge’so 
that he shall-settle on what part of the 
Ramnad Zemindari the sharge shall be 
allowed. That being so, there is no 
objection to the decree so far. 
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A point was taken that the third«b3 brought on the record as the legal 
plaintiff, claiming under an assignment representative of the deceased second 
from a nearer reversioner, had not made plaintiff; he did not say that, while he 


out his title to the assignment: that it” 
was void for want cf consideration; that 
it was obtained by fraud, cr some similar 
objection. It is enough to say that their 
Lordships agree with the Courts below 
in saying that there is nothing in any 
of these points.. 

The one matter which requires a little 
more consideration is as to the title of 
the third plaintiff to maintain his decree 
for the arrears of the annuity. Now the 
suit in the first instance was brought by 
the first plaintiff, who olaimed to be the 
adopted son of the previous grantee, and 
the widow of the previous grantee as 
second -plaintiff, and she sued for herself 
and for her heirs: “Plaintiffs, therefore, 
pray”-— that is the adopted son and tle 
widow—'for a decree in favour of the 
first plaintiff and his heirs, or the second 
plaintiff a'd heirs as may be found 
entitled.’ No doubt the prayer goes on 
to pray that the declaration may be 
in favour of the first plaintiff and his 
heirs or the second plaintiff and reversion- 


ers, aud that the arraars may be paid 
to the first plaintiff or the second 
plaintiff as the case may be. The first 


plaintiff sued as an adopted son, and his 
claim was found to be unfounded, and he 
was dismissed and has notappealed, The 
second plaintiff, the widow, died in March 
1910, and shortly sfterwards the next 
reversioner sold his rights to the third 
plaintiff for a small consideration and in 


order to offect _a family. settlement, 
Among the rights which he professed to 
pass were the widow’s claim to the 
allowances. Thereupon the present third 
— plaintiff petitioned to be substituted in 
the suit in place of the second 
plaintiff, so that he might carry it on, 


and.he set out by reference the deed of 
assignment as part of his title and prayed 
that he might be “brought on record as 
legal ‘representative in place `of the 
deceased second plaintiff,” The present 
appellant resisted this application on the 
ground that the assignment was fraodu- 
lent, and perhaps for other reasons; but 
he took no objection based on the fxot 
that the third: plaintif was claiming to 


5 [ 


might go on the record `as the assignee 
of the next reversioner, and to that extent 
fulfil part of the position of the deceased 
second plaintiff, he was not the legal 
representative of the deceased second 
plaintiff, and could not exhaust the whole 
claim by being substituted for her; and, 
he not taking that point, the learned 
Jadge made an order which declared the 
third plaintiff to be the legal represen- 
tative of the deceased second plaintiff, and 
that the suit do proceed. It may be 
observed in passing that if the third 
plaintiff was only a partial legal repre- 
seutativa of the segond plaintiff, the . suit 
which was proceeding as to the arrears 
would have been defestive It is now 
said, and very elaborately argued on 
betalf of the appellant, that the present 
respondent is not and cannot be the legal 
representative of the widow so as to be 
in a position to claim for or give a good 
discharge for the arrears, -which were 
very considerable, of the annuity, and 
that, therefore, the suit fails as regards 
all that slaim, 'and must be limited-to a 
declaration de futuro. Their Lordships 
think the answer to this is thata widow 
may so deal with the income of her 
husband’s estate as to make ‘it an acere- 
tion to the corpus. It may be that the 
presumption is the other way, A case 


-has been cited to their Lordships which 


seems so to gay. But at the outside it is 
u presumption and it is a question of fact 
to be determined, if there is any dispute, 
whether a widow has or has not so dealt 
with her property. The third plaintiff when 
he petitioned to be substituted in her place 
relied upon a title which purported to 
assign to him the widow’s arrears of the 
annuity as well as the right to the annuity 
de futuro, and if there was an _ accretion 
to the estate that title would be a good 
one, the next reversioner cotld pass it to 
him and ha properly represents the estate in 
respect of the whole: As no objection was 
taken, as no issue was raised, as the måtter 
was: not even raised on appeal from the Dis. 
trict Judge (because we cannot take a general 
allegation in the memorandum of appeal 
as pointing to this question), it was too 
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late to raise it after the High Court had 
decided the matter, and it is, therefore, not 
open to théir Lordships to consider whether 
or`not a good ease sould have been made 
requiring the addition of some other repre- 
sentative of the widow. 

Upon the whole, the case for thé appel- 
lant fails, and their Lordships will humb- 
ly advise His Majesty that the decree of 
the Court below should be affirmed, and 
~ that this appeal should be dismissed with - 
Appeal dismissed. 

Solicitor for the Appellant.—Mr. Douglas 
‘Grant, ' _ n 

Solicitors for the Respondent, — Messrs, 
Chapman, Walker -and Shephard. 


` 





PUNJAB CHIEF COURT. 
Secoyp Civit Appeat No. 2889 or 1917, 
ni May 22, 1918. 

-  Presenit;—Mr. Justice Shadi Lal ard 
Mr, Justice Wilberferse, - 
Musammat KHADIJA —DEFSNDANT— 

S APPELLANT | i 
i . Versus 
Musammat FIDYA TUZ ZOHRA— 
l Pusintipgs—ResponDest, ` 

Minor, suil against — Decree passed after attuining 
majority—Suit to set aside decree, maintainability 
of, É we 3 

An infant is entitled to impeach a decree passed 
against “him by a Aeparate suit, provided he 
establishes that his guardian has been guilty of 
fraud’ or gross negligence in allowing the decree 
to be passed against him. [p.7u7, col. 2.] 

The right to bring a separate suit to set aside a 
previous decision cannot, however, be claimed by 
a person who, though an infant during part of 
the proceedings, had attained majority atthe time 
of the judgment [p. 707; col 2] 

Second appeal from the decree of the 
District Judge, Karnal, dated the 24th 
August 1917, | . 

Pandit Nanak Ohand and Mr; Niaz Ali, 
for the Appellant. 

The Hon’ble Mr, Fazl 7-Hussain, for th 
Respondent, a 

, JUDGMENT.—This second appeal arises 
out of an action brought by the respondent 
Musammat Fidya for setting aside a decree 
obtained against her by the appellant Musam- 
mat Khadija on the 28th of April 1916. The 
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allegations, on which the plaintiff seeks to 
avoid the consequences of that decree, are that 
she was treated to be a major, though she 
was, as a matter of fact, a minor up to 
the 12th April 1916, on which date she 
attained the age of majority; and that 
the decree was the result of collusion between 
her- agent Mubammad Askariand the then 
plaintiff. The District Judge finds that. 
Musammat Fidya attained majority on the 
12th of April 1916; and holds that “in view 
of the fact that nearly all the proceedings 
had ended during minority of plaintiff,” she 
is entitled to maintain the present suit. It 
is beyond dispute that on the date, on 
which the decree was passed against her, 
Musammat Fidya was‘ not only represented 
to bə,- but was,as a matter of fact, an 
adult. It is clear that during the proceedings 
of the suit which resulted in the decree 
she was all along treated as a major, 
and indeed she appointed her first cousin 
Muhammad Askari to defend the suit, and 
also signed a power-of attorney in favour of 
a Pleader. ; ; 

“Tha crucial point for determination is 
whether tke plaintiff is entitled to bring 
a separate suit-to seb aside the judgment 
and decree | passed against her. The rule 
of law is perfectly clear that an infant 
is entitled to impeach a decree passed 


: against him by a separate suit, provided 


that he establishes that. his guardian has 


“been guilly of fraud or gross negligence 


in allowing the decree to be passed against 
him. Now, as pointed out above, the 
plaintiff bad attained the age of majority 
16 days before the date of the decree in 
question, and we cannot, therefore, view 
that decree as one passed against an in- 
fant, simply because the plaintiff was a 
minor at the time the action was brought, 
and also continued to be a minor during 
the major portion of the pariod taken up 
by the trial of the suit, Mr. Fazl-i-Husain 
for the plaintiff is unable to site any 
authority to the effect that the right to 
bring a separate suit to set aside a previous 
decision can be claimed by a person who, 
though an infant during part of the 
proceedings, was undoubtedly sut juris at 
the time of tha judgment. -Upon general 
principles we see no valid ground for 
holding that the decision in the previous 
suit dees not operate as a bar to the 
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present action. A Division Bench of the 
Madras High Court has held that a decree 
` obtained against a person treating him aa 
a minor, while in reality be was a major 
on its date, is nota nullity, ride Seshagiri 
Rao v. Tangaturi Jagannadham (1) and 
it seems to us that this rule applies a fortiori 
to a ‘case where the person seeking to 
impeach the decree was not only an adult 
but wasalso treated as such. It is beyond 
dispute that it was open to Musammat Fidya 
either to apply to the trial Judge for a 
review of the judgment, or to impeach the 
correctness thereof by preferring an appeal 
to the higher Court, butshe did not avail 
herself of either of these remedies. 

We consider that the plaintiff is not 
entitled to open the previous judgment by 
a new suit, We accordingly accept the 
appeal and setting aside the decree of the 
lower Appellate Court dismiss the suit 
with ocsts throughout. 

Appeal accepted, 


(1) 82 Ind. Cas. 391; 39 M. 1031; 19 M. L, T. 93, 





h PRIVY COUNCIL. 
ÅPPEAL From tHe Mapras Higa Court, 
December 3, 1918, - 
Present:—Uord Buckmaster, Lord Dunedin, 
Sir John Edge and Sir Lawrence 
Jenkins. 

SREEMANTHO RAJA YERLAGADDA 
MALLIKHARJUNA PRASAD NAYUDU 
BAHADUR ZAMINDAR GARU — 
PLAINTIFE —APSLLANT 
versus 
RA JULAPATI SOMAYA AND OTHER3— 

~  Derenvants—Rasponpents, 

Madras Estates Land Act (I of 1908), ss, 6, 185— 
Madras Estates Land Amendment Act (IV of 1909), 
s. 83—Landlord and tenant—Private and ryoti lands 
—Occupancy rights, acquisition of—Possession at 
commencement of Act. 

. Under section 6 of tho Madras “Estates Land 
Act, as explained by section 3 of Madras Act IY 
of 1909, every person who having held land asa 
ryot continued in possession of such land at the 
commencement of Act Iof 1908, obtained a per- 
manent right of occupancy in such holding, even 
though his possession at the commencement of the 
Act was without the consent or against the wishes 
of the landholder [p. 711, col. 1.} 

Semble, that such rig ght is acquired by the fenant 


in possession, even though a decree for possession 
has been passed against him. 

Appeal from a decree of the Madras High 
Court (Wallis, C. J., and Séshagiri Aiyar, J.), 
dated the 26th November 1914, reported 
as 27 Ind. Cas. 77, affirming that of the 
Subordinate Judge, Masulipatam, dated the 
22nd November 1912. | 

FACTS of the case are sufficiently stated 
in their Lordships’ judgment. Both the 
lower Courts diemissed the appellant’s suit. 

Mr, DeGruyther, K. OC. (with him Mr. 
Kenworthy Brown), for the Appellant.—Tha 
question is whether a person who insists upon 
holding over after his tenancy is determin- 
ed is within the purview of section 6 of 
Madras Act I of 1902? We submit not, 
The Act commenced July 1, 1908. On 
that date the defendants’ occupation was 
not permissive under section 6: they were 
not Ryots in possession: they were holding 
over without the landlord’s consent. This 
point was not pressed in the High Court 
because that Court held that even a tres- 
passer came within section 6; in this they 
were wrong: the intention of the Act of 
1908 was to relieve the Ryot of the neces- 
sity of proving ocoupaney right, 
deprive the Zemindar of rights when there 
was no Ryot. If the Act had not been 
passed there is no question the Zemindar 
could have ejected these defendants, 

Where the Statute deals with lawful pos- ` 
session, the word used is possession: when 
less than lawful possession is referred to, 
the ‘term is “occupation.” Section 45 pro: 
vides for payment for such use and osoupa- 
tion: section 163 provides that such an_ 
occupant can be ejected, The point we 
raise was not arguedor desided in Govinda 
Parama Guruvu v. Bothast Dandasi Pra- 


dhanu (1) or in the Fall Bench oase of 
Gorahala Kanakiaya v. Janardha Padhi 
(2), All that was laid down in those 


cases was that if the Ryot were in posses- 
sion, a decree did: not terminate that 


possession: that he was in possession was. 


assumed, as will appear from the order of 
reference in the last case: but this is the very 
point we dispute, f 
Our second point is that these lands were 
private lands, not Ryoti. It is not essential 
(1) 7 Ind. Cas. 74; 20 M. L. J. 528; (1910) M, W, 
N. 831; 18 M. L. T. 188. 
(2) 8 Ind. Cas. 736; R6 M. 439; OM. L. T. 64k; 21 
M, L. J. 8} (1910) M WN, 84l. 


not to 


» 


Vol, XLIX] 


INDIAN OASES, 


709 


YERLAGADDA MALLIKARJUNA PRASAD V. RAJULAPATI SOMAYA. 


that the landlord should always oultivate 
| the whole of the Kamatam lands. No doubt 
‘ section 185 raises a presumption against 
the Jand being private, but the mere faot 
that the Zemindar cannot. show that he 
has ever cultivated himself is not conclu- 
sive, and does not prevent him from dis- 
. placing the presumption by other evidence. 
The proviso to section 185 is not exhaustive. 
- Mr. Kenworthy Brown followed, and refer‘ 
red to Sivapada Mudali v, Pitty Thayagaraja 
Ohettiar (3), 
Respondents did not appear, 
JUDGMENT, 
Sir Joun Ende, —This is an appeal from 
“a decree, dated the 26th November 1914, 
of the High Court at Madras, which 
affirmed a decree, dated the 22nd Novem- 
ber 1912, of the Subordinate Judge of 
Masulipatam, by which the suit had been 
dismissed - f 
The plaintiff is a Zemindar, and he brought 
his suit on the 8rd of April 1910, for 
a „declaration that certain lands within 


his Zemindari in the village of Ayyanki, 


in the Kistna District, of which the defend- 
ants were in possession, were his private 
lands within the meaning of the Madras 
Estates Land Act, 1908 (Madras Act I of 
1903), in which the defendants had no 
right of oscsupancy; for the ejectment of 
the defendants from those lands, and for 
mesne profits, The defendants resisted 
the suit .on the ground thatthe lands in 
question were Ryoti lands within the meaning 
of the Act, and that they had in them rights 
of occupancy and were not liable to be ejected 
by the Civil Court. 

‘As defined by Madras Act I of 1908, 
private Jand means: — 

“The domain or homefarm land of a 
landholder by whatever designation known 
such as kambuitam, khas, sir or pannat.” 
' Ryot as defined by that Act means: — 

“A person who.holds for the purpose of 
agriculture Hyoti land in an estate on condi- 
tion of paying the landholder the rent which 
is legally due upon it.” 

Ryoti land = defined by 
mesns:— 

“Oultivable land in ‘an estate other than 

_ private land, but does not ineluđe (a) 
tank-beds, (b) threshing floors, cattle-stands, 
village sites, and other lands situated in 


(8) 27 Ind, Cas. 383; 27 M. L. J. 665, 


that Act 


any village which are set apart for the 
common use of the villagers, (e) lands 
granted on service tenure either free of 
rent or on favourable rates of rent if 
granted before the passing of this Act 
or free of rent if granted after tbat date, 
so long as the service tenure subsists,” 

The lauds in question do notsatisfy the 
conditions mentioned in (a), (b) or (e), 
and are, therefore, not excluded from the 
statutory definition of Ryoti land. They 
were cultivable lands in the estate of the 
plaintiff, and had been held by the defendants 
for the purpose of agriculture under a muchi- 
lika, which will be presently referred to, and 
were not old waste lands. 


It was enacted by Madras Aot I of 1905 as 
follows:— 

“6. (1) Subject to the provisions of this 
Ast, every Ryot now in possession or who 
shall hereafter be admitted by a’ landholder 
to possession of Ryoti land not being old 
waste situated in the- estate of such land- 
holder shall have a permanent right of 
occupancy in his holding; but nothing 
contained in this sub-section ‘shall affect 
any permanent right of oosupanoy that 
may have been acquired in land whioh was 
old waste before the commencement of this 
Aot....” 


To sub-section (1) of section 6 was added 
by Madras Act IV of 1909 the following 
explanation: — 

"Explanation. —For the purpose of this sub. 
section, the expression ‘every Ryot now in 
possession’ shall include every person who, 
having beld land as a Ryot, continues in pos- 
session of such land at the commencement of 
this Act ” 

Section 1&5 of Madras Act Iof 1908 is aa 
follows:— 

“185. When in any suit or proceeding 
it becomes necessary to determine whether 
any land is the landholder’s private land, 
regard shall be had to local custom and 
to tha question whetber the land was 
before the first day of July 1893 speci- 
fically let as private land and to any 
other evidence that may be produced, but 
the land shall be presumed not to be 
private land until the contrary is shown. 
Provided that ali land which is proved 
to have been cultivated as private land 
by the landholder himself, by his own 
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j 


servants or by hired labour with his own was merely colourable for the purpose of. | 
defeating the occupancy rights of the tenants. . 


or hired stock for twelve years immediately 

before the commencement-of this Act, shall 

be deemed to bethe landholder’s private 
land.” 

Madras Act I of 1908 received the assent 
of the Governor of Madras on the 25th March 
1908, and the assent of the Governor-General: 
on the 28th June 1908, 

The plaintiff endeavoured to prove that 
by custom the lands in question were his 
private lands, “de failed to prove any such 

‘oustom. In a muchilika of the 28th July 

1907; which the ` defendants or some of 

them gave to the plaintiff, and under 

whioh they agreed to hold the lands as 
his tenants -until the 30th April 1£08, 
the lands were described as “your Diwanam 

Kamatam (private) lands.” Clause 8 of that 

muchilika is as follows:— 

“B As we have no manner of right and 
title to the said lands, neither we nor 
our heirs shall raise any objection to your 
leasing “out the lands according to your 
pleasure at the expiration of the term, 
that is, after 30th April 1908, without 
the need for a fresh relinquishmentfrom us 
or any notice from your Sirsar at the close of 
the period of this khat (muchilika), consider- 
ing this itself asa relinquishment and as a 
notice,” $ 

“At the trial of the sunit there was a 

conflict of evidence as to whether the lands 

were the private lands-of the plaintiff or 

were Ryoti lands, and the evidence -which 
. was produced was fully and carefully 
considered by the .trial Judge, who found 
that the plaintiff had failed to prove that 
the lands had been cultivated and dealt 
with as private lands by the plaintiff and 
his ‘predecessors-in-title. The trial Judge 
found that the lands were Ryoti lands, and 
by his decree dismissed the suit. 

From that decree dismissing the suit 
the plaintiff appealed to the High Court 
at Madras. The appeal was heard by the 
Chief Justice and Mr. Justice Seshagiri 
Aiyar, whoagreed with the finding on the 
evidence of the trial Judge. The learned 
Chief Justios in his judgment said: — 

“The Subordinate Judge has found, and 
I agree with him, that the suit lands were 
-never cultivated by the Zomindar as part 
of home-farm lands, sand it seems to meg 
that his treatment ef them as Kambattam 


e =” 


In some parts of India lands of this kind 
are known as sir lands, and this is one 
of the terms mentioned in the definition, 
In Budley v. Bukhtoo (4) it was Feld 
that sir land is land which a Zemindar 
has cultjvated himself and intends to retain 
as resumable for cultivation by himself even 
when from time to 
for a season. I think that this test may 
well be applied here, and that, as the 
plaintiff has failed to satisfy it, the appeal 
fails and mnst be dismissed with costs.” 
That test is obviously suggested by seation 
185 of the Aot, and was rightly applied 
by the Chief Justice, Mr, Justice Seshagiri 
Aiyar in his judgment stated that “I see 
no; reason to differ from thé conclusion 
at which the lower ‘Court has- arrived.” 
The High Court by its deoree affirmed the 
decree of the Subordinate Judge and 
dismissed the appeal. From that decree of 
the High Qourt the plaintiff has brought this 
appeal. AN: 
The concurrent findings of fact as to the 
lands being Ryoti lands must be accepted 
as binding on the appellant. But it ig 
contended that after the 30th April 1908, 
when their term expired, the defendants 
were trespassers on the lands, and con- 
tinned -to be and were trespassers when 
Madras Act I of 1608 was passed and 
came into force, and that the explanation 
to sub section (1) of section 6 of Madras 
Ast I of 1908, which was added by Madras 


Ast 1V of 1909, does notapply to a person- 


whose continued possession cf Ryoti land is 
that of a trespasser, and applies only when 
the person. continuing in possession does so 
with the sonsent of the landholder, which 
as a fact was not the case here. As a 
fact, the defendants continued in possession 
of the Ryoti lands in suit after the 30th 
April 1903, not only without the consent 
of ‘the plaintiff, but contrary to his wishes 
and expressed intentions, and contrary - to 
the terms of alause 8 of the muchilike 
of the 28th July 1907. 

contention asto the effest of the explana. 
tion to sab section (1) of section 6 is, in 
the opinion of their Lordships, unsound 
and untenable. The dafendants bad held 


(4) 3 N. W. P. H. O. R, 208, 


time he demises it ” 


re 


The appellant's ` 
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the lands from the 28th July 1907 until 
the 30th April 1908, for the purpose of 
agriculture on condition of paying to the 
plaintiff, the landholder, the rent legally 
due upon the lands. The lands were Ryoti 
lands, as has been found by each Court 
below, and the defendants were, in fact, 
continuing in possession of the land at the 


commencement of Madras Act I of 1908, . 


although such continuing in possession was 
without the “consent and was contrary to the 
wishes of the plaintiff, The construstion of 
sub-section (1) of section 6 of Madras Act I of 
1903 as amended by section 3 of Madras Act 
IV of 1909 is too plain for argument. 

Assuming that the defendants had notany 
permanent right of occupancy in the lands 
in question before the commencement of 
Madras Aot I of 1908, they obtained A 
permanent right of osoupancy in the holding 
by the operation of section 6,'sub-section (1), 

as amended by section 3 of Madras Act IV of 
1909, and the suit was rightly dismissed by 
the Civil Court. 

The effect of sestien 6, sub section (1) of 
Madras Act I cf 1908, as amended by 
section 3 of Madras Aot IV of 1609, 
same befora the High Court of Madras in 
Govinda rarama Guruva v. Bothast Dandasz 
Pradhanu (1). In that oase the landlord 
had before the Ist July 1908 obtained 
a desree for possession of Ryoti land against 
the occupiers who were in possession on the 
lst July J902,. and Bonson and Sankaran 
Nair, Jd.. rightly held that: — 

“Ts is immaterial that a decree for 
possession had been already passed. We 
must, therefore, hold that the defendants 
are Ryots with a permanent right of ooou- 
panoy.” 


See also Gorakalu Kanakiaya v. Janardha’ 


Padhi (2), 

This appeal fails. Their Ladak will 
humbly advise His Majesty that this appeal 
should be dismissed. As the respondents 
hava” not appeared there will be no order as 
to the costs of this appeal. 

Appeal dismissed, 

Solisitor for the Appellant: Mr, Douglas 
Grant. h - 
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PUNJAB CHIEF COURT. 
FULL COURT. 

First Civiu Arrear No. 1532 or 1915, 
October 29, 30, 31 & November 1 & 4, 1918. 
Present :—Sir Henry Rattigan, Kt., Chief 
Judge, Mr. Justice Chevis, Mr. Justice. 
Soott Smitb, Mr. Justice LeRossignol 
and Mr. Justice Broadway. 


` MAHNA SINGH AND OTHERIM—PLAINTIFES 


— APPELLANTS 
Versus 


BAHADUR SINGH AND orners— 


Derr NDANTS— RESPONDENTS. 

Court Fees Act VII of 1870}, 8. 12—Valuation of 
suit for purposes of Court-fee—Suit, nalure of, 
determination of, whether Seal Valuation= Appeal, 
whether lies, 

By the Full Court —' Chevis and Broadway, JJ. 
dissenting.\—The decision of a Court as to the 
valuation ofa suit for purposes of Conurt-fees is 
final under section 12 of the Court Fees Act only 
as regards the actual appraisement of the suit and 
the determination of such questions as relate 
directly and immediately thereto. The question 
whether the Court wasright or wrong in holding 
the suit to be one of a particular class does not 
relate directly or immediately to such appraisement 
and is open to challenge on appeal [p. 720, col. }.] 

lf the Appellate Court holds that the suit has 
been rightly classified by the Court of first 
instance, the latter Court’s valuation must be up- 
held as final, but if the Appellate Court is of 
opinion that the suit has been wrongly classified, 
the decision of the lower Court as regards valua- 
tion must necessarily be set aside, if such valuation 
is different.from the valuation which would have 
to be placed on the suit if rightly elasetied: [p. 720, 
col. 1.) 

Per Chevis and Broadway, JJ _When a Court 
determines the fee chargeable under Chapter LI 
of the Court Fees Act on a plaint or memorandum 
of appeal, the question as to the category in which 
the suit or appeal falls is one relating to valua- 
tion for the purposes of such determination and 
the decision of the Court upon that question is final 
for all purposes between the parties. [p. 735, col. 1.] 


First appeal from the order of the 
Subordinate Judge, Gujranwala, dated the 
15th April 1915, 

Messrs. B. N. Kapur and Dharam Das, for 
the Appellants, 

Messrs. Bhagat Ram Furi and Bent Pershad 
Khosla, for the Respondents. 

FACTS appear from the following Order 
of Reference, dated the 19th March 1918, 
by Chevis and Broadway, JJ.~- 

“On the Ist October 1914 Mahna Singh 
and others, plaintiffs, instituted a 
suit against Babadur Singh and otbers, 
defendants, claiming possession of 1,894 
kanals 8 merlas of land, Applying section 
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7 (5) (b) of the Court Fees Act they 
paid a Court-fee on Rs. 3,731-14-0, being ten 
times tbe jama. The defendants pleaded 
that the suit had not been properly valued 
and that sestion 7 (5) (d) of the Court 
Fees Act was applicable and Court-fees 
payable on the market value of the land, 
which they alleged to be Rs. 80,000. The 
plaintiffs replied that the suit had been 
correctly valued and that in any event 
the market- value of the land did not exceed 
Rs. 20,000. 


On the Ist December 1914 the learned 
Subordinate Judge held that, as the revenue 
on the land was flustuating, Conurt-fes was 
payable on the market value and he acoord- 
ingly framed the issue “What is the market- 
value of the land in dispute?” - 

A local Commissioner was appointed to 
ascertain the market value of the land and 
he made bis report on the 6th Maroh 
1915, according to which the valoe of 
the property in suit was said to be Rs. 62,429. 
Both parties, apparently, filed objections 
to this report on the 25th Marsh 1915 
which were, however, disallowed. The value 
of the suit was fixed at Rs. 62,420 and 
the plaintiffs were directed to make good the 
deficiency in the Court-fee by the 3lst March 
1915. 

_ The deficiency not having been made 

up by that date, the plaintiffs were allowed 
an extension of time up to-the 15th April 
1915, on which date as they had failed to 
comply with the direction of the Court their 
plaint was rejected under Order VII, rule 11 
(e), Civil Prosedure Code, 


The plaintiffs therenpon preferred this 
appeal to this Court through Mr. B., N. 
Kapur, and Mr, Beni Parshad Khosla 
was heard on behalf of the defendanta- 
respondents. That an appeal lies to this 
Court has not been dispufed. Musammat 
Sada Kaury Buta Sing: (1) is an authority 
directly in point and this question requires no 
further disoussion. 

16 was, however, contended that the 
decision of the Oourt below as to the 
value -of the suit for the purpose of deter- 
mining the Court-fea payable thereon was 
final by virtue of section 12 of the Court Fees 


(1) 25 Ind. Cas, 565; 80 P. R. 1914; 265 P. L. R. 
1914; 187 P. W, R. 1914, 
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Ast and, therefore, not subject to examination 
in appeal. 

On the other hand Mr. Kapur contended 
that section I2 enacted finality only in 
the matter of the actual assessment of the 
valuation of the property and did‘ not bar an 
appeal in which the contention was as to the 
nature of the suit and the section or clause 
applicable. 

In the present case it is sought to 
attack the order of the Court below on 
the ground that it erred in holding that 
the suit fell within the purview of clause 
(5) (d) of sestion 7 of the Court Fees 
Act, and if Mr. Kapur's contention is 
correct the soundnegs of this decision can 
be considered. In support of his contention 
he cited Dada Bhau Kittur v. Nagesh Rame 
chandra (2), Lakshmi Amma v. Janamajayan 
Nambiar (3), Omrao Mirza v. Mary Jones (4) 
and Bawa Mangal Das v. Mahant Narinjan 
Das (5). 

In Dada Bhau Kitiur v. Nagesh Ramchandra 
(2) it was held that an appeal lay against 
the decision as to the class to which a 
suit belongs, although it did not lie 
against-a decision as to the valuation of 
the suit in that olass. Vithal Krishna 
v. Balkrishna Janardan (6) was referred 
to and followed as laying down the same 
distinction. This decision will, however, be 
referred to later. : 

In Lakshmi Amma v. Janamajayan Nambiar 
(3) it was held that the question as to 
the category to which a suit or appeal 
belongs is not a question the decision of 
which is made final by section 12 of the 
Court Fees Act. This case proceeded on 
Annamalai v. J. G. Oloete (7), in which it 
was held that the terms of section 12 of 
the Court Fees Act did not “declare tke 
decision of. the Court in which the plaint 
or appeal is filed final on all, questions 
which may arise respecting the Coart-fee 
but on every question relating to the 
valuation for the purpose 
the amount of the fee.” Although neither 
of these two decisions was referred to, a 


“similar view was expressed: in Kanaran v, 


(2) 23 B. 486; 12 Ind. Deo. (N. #,) 828 
(3) 4 MAL. J. 183 (F. B.). 

(4) 12 0. L. R. 148. : = 

(5) 56 P. R. 1895. 

(6) 10 B. 610; 5 Ind. Dec. (N. s.) 795, 

(7) 4 M. 204; 1 Ind. Dec, (x. 8.) ‘977, 


of determining, 
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Komappan (8), which purported to follow 
Ohandu v. Kombi (9) which, however, scarcely 
appears to have laid down what the learned 
Judges who decided Kanaran v. Komappan 
(8) stated it did. | 
In Omrao. Mirsa v, Mary Jones (4) it was 
held that section 12 of the Oourt Fees 
Ast applies “merely to the valuation of 
the property for the purpose of calculating 
the Court:fee, .when there is no question as 
to the article of the sshedule of the Act with 
reference to which the valuation is to be made 
and was not intended to apply toa casein 
which it is contended not that the property 
has been wrongly valued, but that relief haa 
been improperly estimated by putting it 
under a wrong article of the schedule of 
the Act.” In this case Annumalat v. J. Q. 
Oloete (7), Ohunia v, Ram Dial (10), Gunga 
Monee Chowdhrain v. Gopal Ohunder Roy (11) 
and Ajoodhya Pershad v. Gunga Pershad (12) 
were referred to and -followed. All these 
cases support the interpretation placed on 
section 12 in this decision, although 
no reasons appear to have been given 
for the view taken. In Studd y. Mati Mahto 
(18) and again in Prokash Ohandra v. 
- Bishambhar Nath (14), Omrao Mirza v 
Mary Jones (4) was followed but also without 
any special reasons being given for the 
interpretation placed on section 12. In 
Peart Shah v. Surja Mal Marwari (15) the 
same view was expressed and it was held 
that section 12 did not bar an appeal, 
because the question raised is one as to 
the class in which the suit falls and not 
merely the valuation in that class. 
Madras rulings oited’ above as -well as 
Dada Bhau Kittur v. Nagesh Ramchandra (2), 
Omrao Mirza v. Mary Jones (4) and Studd 
v. Mati Mahto (13) were aited with’ ap- 
proval. ; 
In Bawa Mangal Das v. Mahant Narinjan 
‘Das (5), Pir Mahomed v, Ghulam Hyder 
(16) and Shah Alam.y, Mahmui (17) were 


(8) 14 M. 169; 6 Ind. Dec. (N. s.) 120. 

(9) 9 M. 203; 3 Ind. Deo. (N. 8.) 542. 

(10) 1 A. 360; 1 Ind. Jur, 851; 1 Ind, Dec. (N. s.) 
247 ` wy R 


(11) 19 W. R. 214, 

(12) 60. 249:6 O. L, R. 567; 3 Ind. Deo, (N.s.) 163 

(18) 28 C. 334. : 

(14) 5 Ind. Cas. 18; 14 C. W. N. 843, 

(16) 16 Ind, Cas. 575; 17 O. W. N. 503; 16 O. L. J. 
871 


(16) 42 P. R. 1874, 
(17) 2 P, R. 1889. 
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followed and it was held that section 12 
of tbe Court Fees Act did not bar an 
\ appeal in which the contention is, not what 
is the valuation of the suit, but rather 
‘what is its nature, The learned Judges who 
decided that case referred to Lakshmi Amma 
Vv. Janamajayan Nambiar (3) and Vithal 
Krishna v.. Balkiishna Janardan (6), but 
apparently did not follow the latter autho- 
rity. 


Mr. Kapur’s contention is supported by 
the interpretation placed on section 12 of 
the Court Fees Act by this Court and 
by the High Courts of Calontta and Madras. 
It is not, however, clear that the Bombay 
High Court has taken the same view. On 
the other hand Mr. Beni Pershad relied on 
‘Balkaran Rat v. Gobind Nath Tiuari (18), 
This was a decision of the Full Court and 
in it it was held that section 12 of the 
Court Fees Aof was on the same footing 
as section § and that it made a decision 
as to the valuation for the purpose, of 
determining the Court-fee payable. in a 
suit final as between the parties. In this 
cace Muhan mad Sadik v. Muhammad Jan 
(19) was referred to and there Ajcodhya 
Tershad v. Gunga FPershad (12) and 
Annamalai v. J. G. Ulete (7) were 
cited but apparently not with approval, 
for their Lordships remarked that “if we 
bad to consider whether those sections could 
berreconciled or noton the lines on which 
those -Judges proceeded, we should have a 
great difficulty in coming -to the conclusion 
“that a Court could determine the amount 
without deciding the question as to the 
relief sought and yet that the relief sought 
was not a question relating to the valna- 
tion fcr the determination of the Court- 
fee chargeable’. -Muhammad Sadik v. 
Muhammad Jan (19), therefore, would also 
appear to support Mr. Beni Persbad’s conten. 
tion, 


As has been stated above, Dada Bhau 
pur- 
ported to follow Vithal Krishna v, Bal 
Krishna Janardan (6). In this ruling it 
was held by a Full. Bench that on the 
question of whether or not any particular 


(18) 12 A. 129; A. W. N. (1890) 39; 6 Ind. Dea, 
(x 8.) 831. 

(19) 11 A.91; A.W. N. (1888) 216; 6 Ind. Deg, 
(N. 8; 486. F 
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suit was one admitting of a valuation by 
the Judge an appeal lies against hig de- 


cision, but that onse it is found that the. 


valuation ‘made by him was within his 
proper funotions his decision and the 
other essential elements of it are con- 
clusive as between the parties. 

The distinction drawn is not that drawn 
by the other High Courts and 
to be that when it is for the Judge or Court 
to deside what the valne of a suit is, 
he or it is empowered to deside (and to 
deside finally as between the parties) not 
only the actual arithmetical valne but the 
class in which the suit falls as well as 
` the particular clause and section of the 
Court Fees Act which applies to it, and 
tliat it is only when the Legislature has 
enacted that it is for the plaintiff to ñx 
his own valuation on the suit or has 
named a fixed sum as the Court-fee pay- 
able on a suit that the interference of 
the Court is subject to examination in appeal. 

Section 12 (z) of the Coort Fees Act 
is as follows :—~ 


“Every question relating to valuation 
for the purpose of determining the amount 
of any fee chargeable under this Chapter 
on a plaint or memorandum of appeal 
shall be decided by the Court in which 
such plaint or memorandum; as the oase 
may be, is filed, and such decision shall 
be final as between the parties to the suit.” 

The terms of this section are very 
comprehensive and it seems impossible 


to say that when a Oourt has to enter: 


on a valuation his choice amongst the 
several categories of suits is not as essential 
an-element of his valuation as the sub- 
sequent arithmetical computation by which 
_it is completed. a 


In the present case the plaintiffs placed 
a certain valuation on their suit claiming 
that it fell within a particular category, 
‘The defendants raised an objection that 
the suit did not fall within that category 
buat within another and that the proper 
Court-fee had not bean paid thereon, 
Admittedly this suit is not of such a 
nature as would entitle the plaintiffs to 
fix their own valuation on it, nor has the 
Legislature declared a fixed fee as pay- 
able cn such a suit, It was clearly, there- 
fore, incumbent on the Court im which 
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the-plaint was filed to come to a de- 
cision as to the valuation for the pur- 


pose of determining the amount of fee 
chargeable. In order to make this valua- 
tion it was necessary first to decide 


under which category the suit fell and it 
was not till ‘this’ decision had been 
arrived atthat the arithmetical computation 
could be made for the completion of the 
valuation, and the determination of the- 
first question’ appears to be a question 
relating to valuation and as auch a 
question on which the Court’s desision is 
final as between the parties. This aspect 


of the oase. does not appear to have 
been fully considered in Bawa Mangal 
Das vy. Mahant Narinjan Das (5) ard 


Balkaran Rai v. Gobind Nath Tewari (18) 
was not referred to. The decision in Bawa 
Mangal Das v. Mahant Naringan Das (5) 
appears to go too far and the more correct 
interpretation of section 12 seems to be 
the’ one given in Vithal Krishna v. Bal- 
krishna Janardan (6) as being more in 
consonance with tbe intention of the 
Legislature. As, however, it is impossible 
to differentiate the former ruling of this 
Court from the present case, it seems 
desirable to refer the following question 
to a Full Bancb, Whether Vithal Krishna 
v. Balkrishna Janardan (6) or Bawa 
Mangal Dos v. Mahant Narinjan’ Das (5) 
lays down the correct interpretation of 
section 12 of the Court Fees Act ? 


JUDGMENT OF THE FULL BENOH. 


Broapway, J.—(-May 20th, 1918.)—Mr, 
_Badri Nath Kapur has sited certain rulings jn 
addition to thosealready referred to in the 
order of reference. These are Ganda Mal v. 
Musammat Mehtabo (20), Studd vj Mati Mahto 
(13), Peari Shah v, Surja Mal Marwari (15) 
and Ghast Ram v. Har Gobind (21); After 
hearing the learned, Counsel and considering 
these cases I still adbere to the opinion 
expressed in the order of reference and 
consider that the correct view is that 
expressed in Vithal’ Krishna vy. Balkrishna 
Janardan (6). There are, no doubt, a 
number of cases in which the -opposite 
view has been taken, but after carefully 
studying these decisions, I am unable to 


(20) 67 P. R, 1878, 
(21) 28 A. 411; A. W, N, (1906) 66; 3 A. L, J. 244, 
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. find any indication as to the reason for solely for the purpose of determining the 


the view taken in them. It seems to me 
that when it is for a Court to determine 
the amount of any fee chargeable under 
Chapter III of the Court Fees Act on a 
plaint or- memorandum of appeal, the 
question as to the category in which the 
suit or appeal falls, is one relating to 
valuation for the purpose of such deter- 
mination quite as much as the subsequent 
arithmetical computation. Indeed ro 
arithmetical computation would be possible 
until the question of category had been 
desided and, therefore, it seems to me some- 
what difficult to avoid tha conclusion that 
the question of category is one relating 
to valuation for the purpose of determining 
the amount of the fee. chargeable on a 
p'aint or memcrandum of appeal, If the 
question of category does not relate to 
valuation, then it is a little difficuls to 
understand to what it does relate when the 
decision ia arrived at as a preliminary to the 
arithmetical computation that follows. In 
“Ganda Mal v. Musammat Mehtabo (20), the 
point was not really discussed: ir Ma- 
homm2d y. Ghulam Hyder (16), Gunga Monee 


Chowdhrain v. Gopal Ohunder Roy- (11) 
and Ohunia v. Ram Dial (10) being 
referred to and followed. In Studd v, 


Mati Mahto. (13) similarly former desisiors 
were referred to and followed without any 


dissussion. he same remark applies to 
Qhasi Ram v. Har Gobind (21). In Peart 
Shah v. Surja Mai Marwari (15) the 


applicability of section 12 was to all intents 
acd purposes avoided, inasmuch as it was 
held that the value bad been arrived af, 
. not for the purpose of determining the 
fee payable but for the purpose of arriving 
at the jurisdistional value of the suit—a 
matter which in that case was of great 
importance as the course of appeal depended 
thereon. I would be qnite prepared to 
concede that wher the enquiry as to the 
valuation of a snit is entered on by a 
Oourt for the parpose of determining 
whether it had or had not jurisdiction to 
deal with it, the mere fact that the 
decision incidentally settled the matter qua 
the fee ohargeable as well would not 
debar an Appellate Court\from examining 
the correctness of the valuation for 
purposes of jurisdiction. But where, as in 
this ease, the enquiry was entered on 


fee, it seems to me that section 12 appliea. 
1 would, therefore, answer the reference 
as above indicated. 
Scorr-Smta, J—{May 28th 1918,)—The 
question referred to the Full Bench is whether 
ı Vithal Krishna v. Balkrishna Jarardan (6) or 
Bawa Mangal Das v. Mahant Narinjan Das (5) 
lays down the correct interpretation of seotion 
12 of .the Court Fees Act. The Division 
Bench which referred the question was of 
opinion that the decision in Bawa Mangal 
Des v. Mahant Narinjan Das (5) appeared 
to go too far and that the more correot 
interpretation of section 12 seemed to be 
the one given in Vithal Krishna v. Pal- 
krishna Janardan (6), My brother Broad. 
way who was a member of the Division 
Bench atill adberes to the opinion expressed 
in the -rder of reference and considers. 
that the correct view is that expressed in 
Vithal Krishna v. Bal” Krishna Janardan 
(6) and I understand that the other 
member of that Bench who is a member 
of the Full Bench is also of the same 
opinion. I regret that I cannot agree 
with my learned brothers. In the first 
place, I would point cut that the weight 
of authority is very much in favour of 
tle view expressed in Bawa Mangal Des 
v. Mahant Naringan Das (5), In support of 
the otker view there is really no authori- 
ty execpt Vithal Krishna v. Balkrishna 
Jarardan (6). In Muhemmad Sadik v. 
Muhammad Jan (19) the Judges no donbt 
said: “We should have a great difficulty in 
coming to the conclusion that a Court 
could determine the amount without 
„deciding the question as to tbe relief 
sought and yet that the relief sought was not 
a question relating to the valuation for the 
determination of the Court fee chargeable.” 
This expression of opinion was obiter and, 
therefore, cannot be cifed as authority. 
In Balkaran Rat v. Gobind Nath Tiwari 
(18) the Fall Bench considered “that the 
term ‘fnal’ in section 5 of the Court 
Fees Act has precisely the same meaning 
as the term ‘fnal’ in section 12 of that 
Ast.” They referred to the authorities to 
' the effect that the decisions within the 
meaning of section 12 of the Court Fees 
Act are appealable when sveh decisions are 
as to the category in which tke suit is 
to be placed, but no opinion was expressed 
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as to whether those decisions were correct 
or not. There is a considerable differense in 
the wordings of-sestion 5 and sestion 12 of 
the Ast. Sestion 5 makes a desision as to the 
necessity of paying a fea or the amount 
thereof final, whereas section 12 makes a 
dasision as to every question relating to’ 
valaation for the purpose of determining the 
amount of any fee chargeable under Chapter 
JIII on a plaint or memorandum of appeal 
final. Had section 12 basen worded some- 
what as follows: — 

“If any dispute arises as to the amount of 
any fee shargeable under this Chapter on 
a plaint or memorandum of appeal it shall 
be desided by the Court- in whioh such 
plaint or memorandum of appaal, a3 the 
case may be, is filed, and such desision 
shall be final as between the parties to 
the suit;” , 2 

I should have been prepared to hold 
that every decision, whether as to 
the category in which the suit should be 
placed or as to the actual valuation therein 
would be final. It is said that as it is 
“necessary to decide the category prior to 
assessing the valuation, the question of 
gategory is one “relating to’ valuation. 
I hardly follow this reasoning. I do not 
see how the question of the category to 
whioh a sait belongs is one relating to 
valuation in the strict sense. It seems to 
me to bə an independent question antece- 
dent but not relating to valuation. A 
quesfion of category is merely what the 
words imply, and not one relating to 
valuation in the category. Saits for 
various purposes other than the assessment 
of Oourt fee are divided in certain well- 
known classes, such as*money suits, land 
suits, suits for maintenance and soon. What 
the Court has to do iş to see to what 
class or. category a suit belongs, and 
after it has decided this point it has 
to examine section 7 of the Oourt 
Fees Act, which presaribes different 
methods of valuation for suits of each 
category. The actual assessment of the 
value may depend upon an arithmetical 
calculation or upon a valuation by an 
expert, but the quastion. is ona of fact 
and it is fairly obvious why the 
latura might have thought proper to make 
the desision of such a point final.. The 
question as to what category a suit falls 


INDIAN OASES, 


Legis. | 


[1919 


into is one of law, and I cannot think 
that the Legislature intended that the 
desision of the trying Court on such a 
point should be final. It has been said 
that the numerous authorities which laid 
down that a desision on the question of 
category is appealable did not give any 
clear reasons for that decision, It seams 
to me probable that the reason for this is that 
the Courts which desided those oases 
thought it unnecessary to give any reasons, 
as having regard to the above wording 
of section 12 they considered that the 
question as to category was .not one 
relating to valuation in the strict. sense. 
In Bawa Mangal Das v Mahant Narinjan ` 
Das (5) the following passage oocurs:— 

“But in my opinion section 12 of the 
Court Fses Ach should bə sconstrned as 
enacting finality only in the matter -of 
the actual assessment of the valuation of 
the prop:rty, and as allowing an appeal 
to proceed upon all questions of the 
construction of the Act, whether the 
contention is as to the section or clause 
applicable, or as to the meaning of any 
particular clanse or section.” 

It was apparently thought that the 
question as to sategory, though no doubt 
it would bave to be determined first, was 
not in itself a question relating to the 
actual valuation. The High .Oourts of 
Calcutta, Madras and Allahabad have taken 
the. same view of the law as this Court 
took in Bawa Mangal Das v. Mahant Nurinjan 
Das (5) and Vithal Krishna v Balkrishna 
Janardan (6) is apparently the only author- 
ity which takes the contrary view. There 
is, therefore, a great deal of anthority in 
support of the view previously taken by 
this Court and.in this view I consur and 
would answer the reference accordingly. 

Carvis, J.—(June lst, 1918.)—I fully re- 
cognise that there is a considerable weight of 
authority in favoar of the view of my learned 
brother Soott-Smitb, but still T am unable to 
see how we are to hold, in face of what seema 
to me the very clear words of section 12, 
that the desision of the First Court is ` 
not final, both aa regard’ the category of 
suit. and the final valuation. The law 
may be hard, but it must be administered as 
it stands. ; 

The Court has to valne the anit for 
purposes of Court-fee, In order to do sọ 
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the first question is to determine the 


gategory. This wil] settle whether the fee 
is to be calculated on the market-value 
or on the revenue. If on the revenue, 
the rext question is to ascertain what the 
revenue is. The next is all a matter of 
simple arithmetic. Now it seems to me 
that all the above questions are questions 
relating to valaation for the purpose of 
determining the fee to be “charged on the 
plaint. If. they .do pot relate to such 
valuation then to what do- they relate ? 
They must relate to something. If the 
question of Court-fee_had not. arisen, the 
lower Court need not have considered the 
matter at all, The question did not arise 
for purpose of jurisdiction. 

Lat us suppose a country with Daputy 
Commissioners of Districts and Commissioners 
of Divisions, as in India, where incoms-tax 
was levied for the first time. *uppose the 
Legislature provided that all earned iacomes 
should ba taxed atb 5 per cant. and all nuearned 
incomes at 10 per cent. and that every question 
relating to the amount of income-tax to be 
paid by any individual was to be desided by © 
.the Deputy Commissioner, whose decision was 
to bə final. Then ia order to determine what 
tax any individual should pay the Deputy Com- 
missioner would have to-deside (1) what was 
his income and (2) whether it was earned or 
unearned. The rest is mere arithmetic. 

Could any one claim right of appeal to 
the Commissioner ggainst the Deputy Com- 
miassioner’s decision that hia income was unearn- 
ed? Not as far as I oan see, for the question 
would ba one relating to the amount of tax 
he should pay. 

I wonld add that soma of the saling quoted 
-go even further than holding that the firat 
Court’s decision is not-final as “regards the 
question of category, e. g., Ghast Ram v. Har 
Gobind (21). With all due respect I submit 
that the result of these rulings is to make 
fection 12 a dead letter altogether. 

I think Vithal Krishna v. Balsrishna Janar- 
dan (6) is a perfectly correct interpretation of 
the law, except that I would demur from the 
final words of that judgment, which lay down 
that because n? appeal lies the matter is 
open to revision. When the Legislature 
deliberately provides that the first Court's 

-desision is final I think the maaning is, not 
merely that there is to be no appeal, but 
that the decision is not open to attack in 
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any way, either by revision or appeal. 

As the Full Bensh is divided 1 think 
the matter shonld be laid before ike Full 
Court, if the learned Chief Judge approves. 


JUDGMENT OF FULL COURT. 


Rattan, C. J—(October 29ih, 1918.) — 
The facts of the case are stated fully 
in the order of the Division Benoh (Chevis 
and Broadway, JJ.), dated the 9th 
March 1918, and the question referred by 
that Bench to the Full Bench was “whether 
Vithal Krishna v. Balkrishna Janardan (6) 
or Bawa Mangal Das y. Mahant Narinjan Das 
(5) laya down the correct interpretation of 
section 12 of the Court Fees Act, L870 P” 

The Full Bench, which sat to decide this 
question, comprised the Judges who had 
made the reference and Soott-Smith, J., but 
the learned Judges were unable to agree upon 
the answer to be given to the question betore 
them, Chevis and Broadway, JJ., being of the 
opinion that when the Court, determines the fee 
ohargeśble under Chapter III of the Court Fees 
Act on `a plaint or memorandum of appeal, 
the question as to the category in which . 
the suit or appeal falls is one relating tn. 
valuation for the parposes of such determina- 
tion and that the decision of the Court upon 
that question is final for all purposes 
between the parties; Scott-Smith, J., 
on the other hand, holding that upon the 
weight of the authorities as well as upon 
the true. construction of the words of 
section 12 of the Act, the desision of a 
Court, when determining the valuation of a 
suit for the purposes of the section, is open 
to appeal in so far as it decides tha category 
in- which the suit is to be placed and 
is final only as to the valuation of the suit, 
if the desision upon the other question is 
correst. In consequence of this difference ~ 
of opinion and in view of the fact that 
Bawa Mangal Das v. Mahant Narinjan Das (5) 
had been decided by two Judges of this 
Court, it, was deemed advisable to refer the 
question of law involved to a Fall Court 
for determination. 

The question has now been argued at 
length bafóre the Fall (Court and. the 
authorities bearing on the subject are all re. 
ferrad to inthe jadgments of the thrae Judges 
It is admit- 
ted that the authorities whioh support the 
opinion GE Soott-Smith, J., are numerous and 
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represent the opinions 
Judges of the differant High Courts and 
of this Court. These authorities ara practi 
cally unanimous and the only direct desisicn 
per contra is that reported as Vethal Krishna 
y. Balkrishna Janardan (6). 

Before proceeding I might here observe 
that the last mentioned dasision is not 
altogether self-consistent and further that 
the view there taken that an order of a 
Court, though notiopsn to challenge on appeal, 
may yet be revised by the High Court, 
bas not been acsapted by Chevis, J, who 
otherwise follows that authority. So far 
then as authority goes, fhe.question before 
us would appear to be no longer open to 
doubt and 1 confess that in such circum- 
stances Í am reluctant to -take a view 
contrary to that. which has received the 
approval at different times and in 
different Courts of a large number of 
Jearned Judges. It is urged, no doubt, that 
none of these authorities. gives “reasons” 
for the “decision arrived at and that oon- 
sequently their value is considerably 
lessened. This argument does not commend 
itself to me, as I have no reason to donbt 
that these decisions were given only after 
full consideration of the words used by 
the Legislature in section 12 of the Act, 

The preponderating weight of the authori- 
ties being thus in favour of the correct- 
ness of the decision in Bawa Mangal Das v. 
Mahant Narinjan Das (5), the question 
remains whether apart from those authori- 
ties the “view taken by Chevis and Broad- 
way, JJ., or that taken by Soott- Smith 
J., is correct ? After giving every con- 
sideration to“the arguments addressed to us 
and to the reasons given by the learned 
Judges’ in support of their respective views, 
I find myself in entire agreement with 
the opinion expressed by Scott-Smith, J. 

It must be remembered that. the words 
which we have to construe occur in a 
fisoal enactment and-in a section whisk is 
in many respects ,almost penal in 
its character, They must, therefore, ba con- 
strued strictly and must not be allowed 

| wider'scope than their strict literal meaning 
warrants [see Anonymous case (22), Daya 

Chand v. Hemchand (23) and Port Oann- 


of various learned 


(22) 10 0, 274 ab p, 282; 5 Ind. Deo. (N. 5.) 184, 
(28) 4 B, 515; 2 Ind; Dec. (x. 8.) 862. 
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ing Land Oo., In re (24)]. The words “every 
question relatingto, valuation” must, therefore, 
be takento mean every question dérectly 
and immediately relating to valuation, or, 
in other words, to the appraisement of, 
or fixation of valug upon, any particular 
plaint or msmorandam of appeal, 

Now before a Court can decide what is the 
actual value for purposes of Court-fee of a 
plaint or mamSrandum of appeal, it must 
obviously haveregard to the nature of the suit 
or appeal before it, and deside under what 
category or class that suit falls, that is 
to say, it must deside what sort of suit 
or appeal it is and upon what lines the 
Court should proceed to value the suit, or 
appeal, and when it has decided thase points 
with referens3 to section 7, and its various 
olausea, it has then to proseed to decide 
what is tha actual value of the plaint or 
mamoraudum before it. E cannot agree 
that the firat question is one directly 
relating to valuation simply because it is 
one whioh a Oourt must necessarily deside 
bafora is can plasa a value on the suit or 
appeal. It appears to me a question stand- “ 
ing by itself and antesedent, as Soott- 
Smith, J., expresses it, to the determina- 
tion of the actual value. To take an 
illustration. Suppose the bogislature to 
enact a rule to the effect that . every 
question of nesessity -in respect of an 
alienation shall be deemed to be a ques- 
tion of. faot and the desision thereon of 
tha Court of the -first’ instance shall be 
final.” In a suit between A and B, A 
sues for a declaration that a sale effected 
by X, his father, in favour of B is not 
binding upon his reversionary. rights inas- 
much as the sale was effected for unneces- 
sary purposes, B pleads that. 4 and X 


ara Mohammadans and bonnd by Muham- 


madan Law and. do not fellow custom and 
that, therefore, no question of nesessity arises. 
The Court proseeds to determine the ques- 
tion whether custom or Muhammadan Law 
is applicable, and finding that custom 
applies, proceeds to dispose of -the plea 
of necessity and holds that no nesessity is 
proved. 

Now in & case such as this, ‘bafore the 
Court san decide the „question whether 
there was or was not “necessity,” it must . 


(24) 16 W. R. 208, 
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obviously determine whether the parties are 
bound by custom or Muhammadan Law. But 
I cannot believe that its finding with res- 
pect to this question would ‘be held to be 
final, simply “becanse the Legislature had 
enacted that its finding onthe question of 
necessity is.to be regarded as final. 

In the case-before us, if we ware to 
hold that the desision of the Court as to 
the category or class in which a particular 
suit or appeal falls is to be final 
between the parties as provided in section 
12 of the Act, no matter how absurd or 
erroneous such desision might be, anomalous 
results would follow. For example an’ 
owner dfa house sues to recover the same 
from the defendant, whom he alleges to be 
trespasser, The Court quite erroneously 
holds that the suit 
clause (XU) of sestion 7 of the Act, in 
other words, a suit between landlord and 
tenant, and that the Court-fee chargeable 
is according to the amount of rent payable 
for the.year next to the date of, present» 
ing the plaint. This desision is- palpably 
wrong, but if the plaintiff refuses to pay 
the Court-fee as. estimated, his plaint will 
be rejested, and if- he files an appeal, upon 
the view taken in Vithal Krishna v. Bal- 
krishna Janardan (6), he cannot challenge 
the decision of Court upon a matter which 
is vitally important to himself, quite irres- 
pective of the question of the amount to 
be paid as Court-fee. The result then is 
that as‘ a consequence of a palpably wrong 
décision the plaintiff must in law be taken to 
be the landlord of ‘the defendant, a position 
contemplated neither by himself nor by the 
defendant, This is, of course, an extreme 
case, but I refer to it as illustrating possi- 
bilities whioh could not have been con- 
templated by the Legislature. In answer 
to this itis argued thatin any event there 
may -well be cases of great hardship to 
plaintiff, who is compelled to pay a very 
large sum of money on Court-fee by a 
Court which has ‘erroneously, but finally, 
decided the value of the plaintifi’s suit, 
This may .be so, but [ cannot see that, 
besause hardships of one kind may ossur, 
we are justified in doubling the possibilities 
of hardships by creating others‘ of an 
entirely different character. 

Nor, with every. respect, am I able to 
appreciate the argument that the Legis- 


~ 
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Jature could not have intended to make 
merely -the appraisement of the suit final 
because, onca the suit has been held to 
fall within a particular category or class, 
such appraisemect is only a matter of 
arithmetical oaloulation. No doubt, this 
may be so in many cases, but in many 
others the Court, even after it has held 
the ‘suit to be one of a particular class, 


-has to decide questions which are immediate- 


ly relevant to the question of valuation 
but which are in no sense merely matters 
of arithmetical calculation. It may, for 
example, have to determine the market- 
value of the property in suit, [sestion 7, 
clauses III and V (d) and (e)], or the 
amount of land revenue assessed on the 
land in suit, [section 7, clause V (a), (b) 
and (c)], or in some cases the value of 
land similar to thé land in suit in the 
neighbourhood [section 7, clause V (c)], 
or in the oase. of an award, the actual 
amount or value of the property in suit, 
[section 7, clause X (d)], Again, in cer. 
tain oases it may be necessary for the 
Court to issue a commission for inquiry as 
to annaal nett profits or the market-value 
of the land, house or garden in suit, (seo- 
tion 9). In all sach cases, the matters 
referred to are immediately relevant to the 
appraisement of the property in suit; they 
are, all questions of fact and their deter- 
mination, though it may occasionally 
necessitate élaborate inquiry, is presumably 
within the competence of a Court of first 
instance. The Legislature has, therefore, 
thought fit to make the decision of the Court 
thereon final. But the question whether a 
particular suit falls within a specified cate- 
gory or class is not in itself immediately 
relative to the question of its valuation, 
and is often one of law involving points 
of such nicety and difficulty that the High 
Oourts are in many cases not agreed as 
to the category in which a suit should 
fall. If, for instance, a plaintiff is 
himself in joint possession of joint 
family property and prays for a deolara- 
tion and separate possession, does his 
suit fall within clause (IV) (b) of section 7 
of the Aot, Reference under Oourt Fees Act, 
section 5 (25), or under Article 17 (3) of 
the 2nd Schedule to the Act, Kirty Ohurn 


~ (26) 4 M. L, J. 110, 


= 
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y. Aunath Nath (26) and Mchendro Chandra v. 
Ashutosh Gangulé (27)? Again, if A prefers 
an objection in execution proceedings to 
the attachment of certain property and 
upon the rejection of his objection, brings 
a regular suit to establish his right to the 
property and for the removal of the attach- 
ment, is his suit fgr purposes of Court fee, 
to be deemed one under Article 17 (2) of 
the 2nd Schedule to the Act, Dayuchand 
v. Hemchand (23), -Dhondo Sakharam v. Govind 
Babaji (28), Vithal- Krishna v. Balkrishna 
Janardan (6) and Moti Singh v. Kaunsilla (29), 
or under section 7, clause 1V (c) of the Act, 
Ram Prasad y., Sukh Dat (80), Karam-ud-din 
y. Jaswant Singh (31), Ahmed Mirea v. 
Tomas (82) and Fulkumari v, Ghanshyam 
Misra (33)? 

I cannot believe that it was the inten- 
tion of the Legislature to affix finality to 
the determination of difficult questions of 
law of this kind by a Court of first in- 
stance, vor can I read the words of sec- 
tion 12 of the Act as necessitating such a 
sonclusion. It seems to me that the deci- 
sion of the Court is final under section 12 
only as regards the actual appraisement of 
+he suit and the determination of such 
questions as relate directly and immediately 
thereto, and that the question whether such 
Court was right or wrong in holding the 
-guit to be one of a particular class does 
not relate directly or immediately to such 
appraisement and is open to challenge on 
appeal. If the Appellate Court holds that 
the suit bas been rightly classified by the 
Court of first instanoe, the latter Court's 
valuation must, of course, be upheld ag 
final; but if, on the other hand, the Appel- 
late Court is of opinion that the suit has 
been wrongly classified, the decision of the 
lower Court as regards valuation must 
necessarily be set aside, if such valuation 
is different from the valuation which would 


have to be placed on the suit. if Yightly - 
y 


classified. ` 
(26) 8 C. 767; 4 Ind. Dec, (x. s.) 488; 11 0, D. R. 


OP 87) 20 6. 762; 10 Ind. Dec. (N. s.) 514. 

(28) 9 B. 20; 5 Ind. Dec. (xN. 8) 18. 

(29) 16 A. 408; 14 A.W. N. (1894) 109; 8 Ind, 
Dec: (N. 8.) 201. 

(30) 2 A., 720 (E. B.); 1 Ind. Dec. (N. 8.) 1041, 

(31) 80 P. R. 1886, 

(32) 13 C. 162; 6 Ind. Dec. (vN. s.) 807. 

(83) 31 0. 51, 
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For the reasons given, I am of opinion 
that Bawa Mangal Das v. Mahanti Narinjan 
Das (5) lays down a correct rule of law 
and should be followed. - 

Cunvis, J.—( October 30th, 1918), —I have 
carefully sonsidered the judgment of the 
learned Chief Judge, but I regret to say 
that I am unable to alter my former 
opinion. While freely admitting that such a 
section as section 12 must be sonstrued 
strictly and must not be allowed a wider 
scope than the strict lileral meaning of the 
words warrants, [ still think that we have 
no right to cut down tbe ssope of the sec- 
tion below that which is indisated by the 
wording. The section, in my opinion, 
covers every question which is one relating 
to valuation, and not merely such.questions 


“as directly and immediately relate to valua- 


tion.’ As I have already caidin my order 
of Ist June last, I regard the question of 
category as one relating to valuation, for. 
it must relate to something, and if it does 
not relate to valuation Iam at a loss to 
say to what it does relate. For had not 
the question of valuation arisen, the ques- 
tion of category would not have arisen. 

Whether a particnlar question arises at 
all in the case may, I should say, be a 
question open to attack on appeal, but when | 
there is no doubt (as in the present case) . 
that the question does arise, then I oon- 
seive the desision of the Court on that 
question is final if the question relates in 
any way to valuation. 

With the greatest respeot for the numerous 
authorities and : the opinion of the 
learned Chief Judge, I find myself gon- 
strained to adhere to my former opinion. 

Scotr-Surtu, J.— (October 31st, 1918.)—I 
have read and considered carefully the 
judgments of the learned Chief Judge and 
Chevis, J. I agree entirely with the 
former and have nothing to acd to the 
opinion delivered by me as a member of the 
Full Bench on 28th May 19.8. , 

LuROss1eNnOr, J,—(Nouvember Ist, 191¢,)—I 
have read the foregoing expressions of 


- opinion and agree without hesitation with 


the views expressed by the learned Chief 
Judge, “Valuation”, in section 12 of the 
Court Fees Act must be interpreted in 
its ordinary meaning which is “appraise- 
ment”, and every question of appraisement 
is finally desided by the First Court, 


` 


` 
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Appraisement is a matter of faot or fiction, but 
tha category to which the suit appertains is 
a matter of law 

Bxospwar, J.—( November 4th, 1918),.—Lhave 
-haduthe advantage of reading the opinions 
of the learned Chief Judge and the other 
Judges comprising the Fall Court but after 
oareful consideration I regret that- I am 
unable to alter my foroler views, although 
I admit that it ia with Some hesitation 
that I venture to adhere to my former 
opinion. 
i Order accordingly. 


ne 


r 


- ALLAHABAD HIGH COURT. 
Secon Orvin Aveeat No, 388 or 1917, 
December 13, 1918. 
Present: —~Mc, Jastioa Piggott and 
Mr, Justice Walst. 
CHHIDDA SINGH AND anora? — 
PLAINTIFFS— APPELLANTS 


. versus 
ABDUL MAJID KHAN AND ANOTHER— 


: DEFENDANTS — RESPONVANTS. 

Civil Procedure Code (Act V of 1903), s. J44— 
Ejectment in enecution of decree—Decree, reversil of — 
Restitution, partizl—Suit to enforce complete resti- 
tution, maintainability of.- 

Plaintiffs were ejected from their holdings in 
execution of a decree of the Revenue Court. That 
decree was subsequently reversed and the plaintiffs 
applied for réstitation. The Assistant Collector de- 
cided that the plaintiffs could, under the special 
circumstances of the case, be restored to possession 
only over part of the area from which they had 
been ejected. This décision was affirmed by the 
Commissioner. Vinintiffs then brought a sait to 
recover possession of the whole of the area from 
which ejectment had been effected: 

- Held, that the suit was not maintainable, 
col 2; p. 722, col. 1.] 

Second appeal from a desrea of tha 
District Judge, Moradabad, confirming that 
of the Additional Subordinate Judge. 


[p. 721, 


Mr. Kailas Nath Katju, for the Appel- 
lants. 

Mr, Mohun Lal Sandal, for the Raspond- 
ents, 


JUDGMENT, - 

Pragorr, J;—The plaintiffs in this case 
are two out of a larga number of defend- 
auta, agaiast whoma suit for ejastment was 
brought in the Court of an Assistant 
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Collestor in respect of certain land described 
as the tenant holding of all the defend- 
ants. The Assistant Collestor decreed the 
suit and his desree was executed by the 
formal ejectment ofall the defendants. His 
decree was reversed by the Commissioner 
on appeal, and the Oommissioner’a order 
was affirmed. by the Board of Rsvenue 
upon grounds-wholly different from those 
oo which the Commissioner had procesded. 
The defendants or some of them, then 
went to the Assistant Collestor and asked 
to be restored to possession. The decision on 
this application was much delayed by the 
institution on the part of the land-holders of 
a very ill-advised suit for- a dealaration 
in the Civil Court, which suit was contested 
up to, this Court in second appeal -and 
was dismissed. Finally the Assistant Col- 
lestor decided that in view of various facts 
stated in his order, he could only restore 
those defendants whose application was 
before him to possession over part of the 
area from which ejectment had been effect- 
ed. This order was aftirmed by the 
Commissioner in a carefully considered 
judgmeut, which comes nearer to dealing 
with the merits of the dispute than any 
other desision pronounced in the sourse of 
this complicated litigation. The majority 
of the tenants against whom the ejectment 
proceedings were originally taken have by 
this time abandoned the struggle or oome 
to terms with their land-holders, Twenty- 
eight of them have sought to carry the 
matter further by bringing this present 
suit, in which they claim in substance 
the relief. which the Assistant Colloetor 
aud the Commissioner refusad to give 
them. Both the Courta -bslow have found 
fault with the drafting of the plaint and 
the form in whioh the plaintiffs’ claim is 
preferred; but they ‘have dismissed the 
suit_in subitanse, upon a finding that it 
is barred by section 144 (2) of the Orde 
of- Civil Peossdure. Two of tha plaintiffs 
have brought the matter bafore this Court 
in sesond appeal. I think the Courts below 
were right. The argument before us has 
ranged ovar a wide field; but it səsm3 to 
me that when ons gats down to the 
essential nature of the present suit thare 
These plaintiffs, 
as successful appellants, have already baen 
to the Oosurt which passed the decreas 
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subsequently reversed on spreal and have 
received such restitution, as that Court 
considered to be appropriate, or possible 
in view of the peculiar state of facts. 
I know of no ease in which it has been 
held that such successful appellants have 
a further right of suit, upon the plea 
that the restitution ordered by the Court 
dealing with the matter in execution was 
incomplete or (to them) unsatisfactory. 

I would, therefore, dismiss this appeal 
with costs. | : 

Waren, J.—I agree. I am inclined to 
think that the argument for the appellants 
with regard to the applicability of section 
144 is right, that is to say, in my opinion 
the suit which is barred by sub-section 
2 is a quit in the Court in which the 
relief ty application could be obtained, but 
I do-not “think it is really necessary to 
decide this point...ln this case an addi- 
tional reason for not dismissing the suit 
on that ground alone is that the Revenue 
Courts have ‘already decided in a judgment 
binding upon the parties that the matter 
in dispute was one for the: Civil Courts, 


Under the circumstances of this particular - 


case the relief claimed is in eubstance 
restitution. lt appears from the judgment 
of the Commissioner upon the application 
for restitution in the Revenue Court that 
to the extent to which restitution is now 
claimed, reatifution was no longer possible 
and that having regard to the special 
circumstances. of this case the most that 
the appellants were entitled to, if anything, 
was compensation or, in other words, dama. 
ges for having been wrongfully deprived 
of their grazing rights by the act of the 
Zemindar.in putting the land under cnlti- 
vation. -But such a claim would have to 
be made in a Civil Court,.in answer to 
which it-might be said that the present 
plaintifis who are few in number have 
suffered no damage because the balance 
of grazing which has been restored to them 
gives them as much as they formerly 
enjoyed. Bnt in any case this is not a 
suit for damages and it is not possible 
for us to change it into one. The result 
does, I think, substantial justice, provided 
that it is understood that this decision 
proceeds upon the footing that a large 
number of the tenants cr lessees who have 
not joined in this (suit have., compromised 
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with thé Zemindar and cannot, therefore, 
share with the present plaintiffs in ‘the 
grazing rights recovered by them. . 


By tue Coust.—We dismiss this ‘appeal 
with costa, s 


Appeal dismissed, 


f MADRAS. HIGH COURT. 

Secon Civi Arrear No, 439 of 1918, 
December 6, 1918. , 
Present:—-Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 

SUJIR RAGHUNATHALYA— 
DevenDaNrt—-APPELLANT 

$ versus * 
SOBINA SALDANHA alias REBELLE 
— PLAINTIFF — RESPONDENT.. 

Mortgage of moveables—Redemption, contract ‘debarv- 
ing, effect of—~Transfer of Property Act (IV of 1682), 
s. 6C— Construction of document, principles of. 

In India, though there is no express law with 
reference to moveables, the principles embodied 
in the Transfer of Property Act are generally appli- 
cable to them. [p. 728, col, 2.] h 

A mortgage of moveables can, notwithstanding 
terms debarring redemption, be redeemed if the 
transaction was in its inception a mortgage. [p. 723, 
col. 2.] 

Pattabhiramier v. Vencatarow Naicken, 18 M. 1, A. 
560; 16 W. R. P. C. 35; 7 B. L. B. 136; 2 Suth. 


P. ©. J. 410; 2 Sar. P. O. J. 628; 20 B. R. 660,- 


explained, , i 

In construing documents Courts should be guided 
in the first instance by the language of the docu- 
ment and by the facts of the particular case. [p. 723, 
col, 1.] 4 : “A 

Second appeal against the, decrée of the 
District Court, 
Suit No. 8 of 1917, preferred against the 
decree of the Court of the District Munsif, 
Mangalore, in Original Suit No. 26 of 1916. 

Mr. B. Sttarama Raw (with him Mr, 
Ramnath Sujir), for the Appellant.— 
The rale of law “once a mortgage always 
a mortgage” should-not be applied to a 
pledge of moveables. The Transfer of 
Property Act applies only to immoveable 
propérty and its provisions cannot be 
invoked in dealing with moveables. The 
express contract batween the parties should 


South Kanara, in Appeal’ 


/ 


“below. 
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be effestuated by -Court, 
Vencatarow Naicxen (1). 
Mr. K. Y, Adiga, for the Respondent.— 
Though there is no expriss statutory provi- 
sion relating to morigage of moveables, the 
principles of the Transfer of Property Act 
have been applied to them: Mahamaya 
Debi v. Haridas Haldar (2). The English 
Law also is to give a right of redemption 
in the case of moveables notwithstanding 
a .contrast to the contrary. The exercise 
of the right is also consistent with 
equity, justice and good conscience. 
.JUDGMENT,.—Although a large number 
of decisions were quoted before us, we 
think that on a question of construction 
we should’ be guided in the first instance 
by the lgnguage of the instrument and by 


Patiabhiramier v. 


the facts. of the particular case. There 
are circumstances in this sase which 
justify the view taken by the Courts 


In the first place, the conveyance 
is not an absolute one, The documsnt. 
begins and ends by saying that itis a 
conditional sale; secondly, there is a provision 
for payment of interest and the loan is 
spoken of as principal. Thirdly, the mort- 
gagor is asked to pay thel premia. Far- 
ther there is no provision for resonveyance 
even and lastly fhere is a provision for 
obtaining a receipt on payment of the 
loan. All these circumstances indicate that 
there is the relationship of oreditor and 
debtor and also that of accountability bət- 
ween the parties. We think the Courts 
below held rightly that the Exhibit A was 
a mortgage, 

„Mr. Sitarama Rao ` then, MEN an 
interesting question on which there is not 
mush authority in India. He argued that 
the Judicial Committee enunciated in Patta- 
bhiramder y, Vencatarow Naicken (1) a general 
principle applicable to all Indian mort- 
gages, whether they be of realty or of 
personalty, that the sontract between the 
parties should be given effect to and that 
the rule “onse a mortgage”! ought not to 
be extended to India, But in Thumbusawmy 
Moodelly v. Hossain Rowthen (8) this judgment 

(1) 13 M. I. A. 560; 15 W, R. P.O. 85; 7 B.L. B. 
196; 2 Suth. P. O. J. 410; 2 Sar. P. O. J. 623; 20 
E. R. 660, 

(2) 27 Ind. Cas. 400; 42 0. 455; 19 0., W. N 203; 
20 ©. L. J. 183; > 

(3) 1 M. 1; 2 I. A. 241; 3 Suth. P. O. J, 198; 3 Sar, 


P, C.J. 531; t Iad. Deo. (ÊN. s) 1. 
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was modifad to the extent of holding that if 
parties had contracted, with referance to the 
Madras course of decisions, Pattabhtramter 
v. Vencatarow Naicken (1) would not govern 
those transactions, The Board further inti- 
mated that the Legislature should settle the 
law. The Legislature did enact the Transfer 
of Property Act in 1882, but the provisions 
-were limited to immoveable property. The 
learned Vakil argued that as no express law 
was passed relating tothe pledgeof moveables, 
Pattibhiramier v. Vencatarow Naicken (1) should 
govern the transaction. lt must be remember- 
ed that the above case related to immoveable 
property. There is no ground for presum- 
ing that the Judicial Committee intended 
to enunciate a rule applicable to moveable 
properties also by that judgment. Again, 
the rule in England seems quite settled 
that in the oase of a pledge of moveables 
the right of redemption would subsist 
notwithstanding any contrast to the 
contrary, This was forcibly illustrated in 
the oase, of the mortgage of polisiey in’ 
Salt v. Marquess of Northampton (4), There 
it was held that. notwithstanding a don. 


“struction that after the death of the mort- 


gagor his legal represeutatives should have 
no right of redemption, the clause was 
held to be inoperativé. In India, although 
there is no express law with reference to 
moveables, the prinsiples embodied in the 
Transfer of Property Act have generally 


beon applied to them. Vide Mahamaya 
‘Debi v, „Haridas Haldar (2), herefore, 
if we ara- to invoke the aid of justice, 


-equity and good sonscience in dealing with’ 


sush cases, whether we apply the English 
Law or accept the analogy of the Indian. 
Law relating to immoveables, the result 
ia that, nothwithetanding terms debarring 
redemption, the mortgage san be redeemed: 
if the transaction in its inception was a. 
mortgage. We think it is undesirable to 
place moveables on a different footing from 
immoveables on a matter like this. 

For all these reasons we confirm the 
decres of the Districé Judge and dismiss the 
second appeal with costs.- 

M.C.P. 

Appeal dismissed, 


(4) (1892) A. C: l; 61 L. J. Oh. 49; 65 L. T. 765; 
40 W. B. 529, 
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PUNJAB CHIEF COURT. 
First Oivi Arrear No. 1657 or 1915. 
Jannary 20, 1919. 

Present :——Mr. Justice Chevis and Mr. 
Justice Abdul Raoof, 
Musammat KISHNI BAI AND OTHERS 
— DeranDANT3—APPELLANTS 

. S versus 
BUDHU RAM alias SAT NARAIN anp 


ANOTHER—— PLAINTIFFS — RESPONDENTS. 

Transfer of case—Order of transfer, absence of, effect 
of —Jurisdiction— Civil Procedure Code (Act V of 
3908), O. XX, r. 2—Judgment written by Judge after 
transfer, validity of. : 

In a suit for possession by redemption of certain 
lands the plaintiff put in new pleas after argu- 
ments had been heard and the case had been fixed 
for delivery of judgment. These pleas having 
been admitted, additional issues wero framed with 
regard to them and the ‘st June 19°4 was 
fixed for taking further evidence. On this date 
the case was postponed to the 29th June 1914 as 
the trial Judge was on leave. The subsequent 
proceedings showed that the Judge who started 
the trial of the case ceased to exercise jurisdiction 
in respect of it and that it was taken up by his 
successor, It appeared, however, that by a mutual 
agreement between the first Judge and his successor 
the case was again taken over by the former and 
tried by him. Arguments were heard on the 8th 
January '91f and judgment was reserved. In the 
meantime the Judge was transferred from the 


district but he decided the case and wrote his judg- < 


ment on the 70th May 1915 decresing the plaint- 
iff'a suit. The defendants appealed: 

Held, that in the absence of an order of transfer 
by a competent authority the Judge had no power 
to transfer the case to his own file and deal with 
it and that His decision was without jurisdiction. 
Cp. 728, col. 2.] 

, Per Raoof, J.—A judgment and decree passed by 
the trial Judge after his transfer from the district 
cannot be said to be ultra vires [p. 728, col. 2.] 

Per Chevis, J.—The validity of a judgment written 
after the Judge has ceased to exercise jurisdiction 
in respect of the case is doubtful [p 779, col. 1.] 

Order XX, rule 2, of the Civil Procedure Code, 
merely provides for the pronouncing of a valid 
judgment which the writer has been unable to deliver 
himself, [p. 729, col. 1.1 


First appeal from the order of the 
Additional Jodge, Multan, dated the 20th 
May 1915, passing a preliminary decree 
in favour of the plaintiffs. zi 

The Hon'ble Mr. Muhammad Shai and 
Mr. Muhammad Rafi, for the Appellants. 

Lala Mott Sagar, R. S., for the Respond- 
ents, 


` JUDGMENT, 


ABDUL Racor, J.— (January 14th, 1919).— 
This appeal has arisen oub of a suit for 
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was made on the 26th September 1860 
by cne Khushi Ram, grandfather of the 
plaintiffs, in favour of Lala Devi Das, 
husband of deferdant No. 1, and Bamba 
Ram, father of defendants Nos, 2 and 3. 
The property mortgaged consisted of Ram 
Kalliwala well comprising 1053 kanals 
and. 1& marlas of land, the entire Bagh- 
wala well comprising 1048 kanals and 19 
marlas of land and Chak No. 6 ghair 
taaluk comprising 159 kanals and 9 marlas 
of land. It appears that there were some 
additions and improvements made to the 


original mortgaged property, Therefore, 
the property now in dispute is stated to 
be:—(1) Ram Kalliwala well, (2) Devi 


Daswala well, (3) Baghwala well, (4) 
Bambawala doharta, and Asanandwala well, 
It is stated in the plaint that in the 
place of the original property the pro- 
perty now mortgaged is one which is 
sbewn in the heading of the petition of plaint, 
The amount of the mortgage money was 
Rs 4,060. The conditions of the mortgage 
are stated in the mortgage-deed which is 
printed at page 2-A of the paper. book and 
are these:—The mortgagees were to remain 
in possession of tbe mortgaged property. 
The income of the property was Ae ky 
appropriated by the mortgagees~ tor 

ida on Re. 1,000 out of the Rs. 4,000. 
The interest on the remaining ‘sum of 
Re, 3,000 was to be, at the rate ‘of 


. Rs. 1-8-0 per cent. per mensem which was 


yedemption of a mortgage, The mortgage 


to be paid at the time of redemption. 
The mortgagor was to be liable for the 
expenses in connection with chakdart 
sonatrustion of the enclosure of the new 
wells, repairs to the existing wells, digging 
of kassi poggu and the construction of 
new houses. The mortgages were to incur 
the expenses in the first instange and 
would be entitled to recover the amount 
so expended with interest at Rs. 1-8-0 at 
the time of redemption. The mortgage 
was for 20 years and it -was provided 
that on the expiry of the period the 
property would be redéemed on payment 
of the-amount due under the mortgage, 
otherwise the property would be treated 
as absolutely sold to the mortgagees and 
would become their property. The original 
mortgagor Khushi Rem is dead and the 
plaintiffs to the anit are his grandsons, 
who are his representatives. The defendants 
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` to the suit are the representatives of the 
original mortgagee. lt is -stated in the 
plaint that the period of mortgage expired 
on the 22nd September 1910, that the 
mortgage has not been foreclosed, that the 
defendants are holding the mortgaged 
property as mortgagees. It ‘is further 
stated that on the 29th April 1911 the 
plaintiffs gave a notice to the defendants 
demanding the redemption of their property, 
thet on the 10th of June 1911 the 
defendants sent a reply to the notice and 
in it they stated that the property had 
been .sold to them and that they were not 
mortgagees and the property was not 
liable to redemption. The plaintiffs, there- 
fore, claimed that a decree for possession 
by redemption of the property mentioned 
in the heading of the petition of plaint. 
may be passed in their favour, on payment 
of such sum as the Court. may find to be 
due from them. This plaint was filed ou 
the 10th April 1913,- and. was registered 


on the 16th April 1913 and the 8th May 


1913 . was fixed for the settlement of 
issues. On the 8th May 1913 the Ploader 
for the defendants asked for time for 
filing the jawab-¢-dava. Time was granted 
by the Court andthe case was adjourned to 
the 17th May 1913. On the 17th May 
1913 the jawab-¢-dawa was filed on behalf 
of the defendants through their Pleader, Moti 
Ram. The defendants admitted the terms 
of the mortgage ay stated in the plaint 
and they also admitted their possession 
of the land in dispute from the 26th 
September 1890, z. e., the date on which 
the mortgage-deed was executed. They, 
however, stated that the transaction was 
‘really ‘a sale and nota mortgage and that 
the document, dated the 26th Septembar 
1890 was a sale deed and was executed 
in the form of a mortgage to avoid a 
pessible claim of pre-emptors. They admit- 
“ted the correctness of the sum of Rs. 4,000 
but they stated that the amount represent- 
ad the sale consideration and not mortgage 
money. The greater portion of the jawab- 
3-dawa was devoted to the plea of complete 
sale in favour of the defendants. In the 
10th paragraph of the jawab-t-dawa - the 


defendants put forward an alternative defence, < 


. in whish they stated that even if the 
transastion was to be considered to be one 
of. a mortgaga the defendants ware entitled 
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to an amount of Rs, 40,944.7-0, under the 
conditions of the mortgage. They claimed 
Rs, 4,000 as the principal mortgage money, 
Rs. 12,215 as interest on Rs, 3,00) at the 
rate of Rs. 1-8-0 per cent per mensem from 
the 26th September 1900. They further 
claimed an amount of: Rs. 6,379-70 on 
account of expenses which they had 
inourred. They also claimed ` Ra. 18,350 
as interest due on the above amount of 
Rs. 6,379-7-0. 

The issues framed by the Court on the 
17th May 1913 are printed at page 173 
of the paper. book. Issues Nos. l and 2 


' related to the question whether the doou- 


ment of 26th September 1890 represented 
a transaction of sale or of a mortgage. 
Issue No. 3 related to the question whether 
the defendants made any improvements 
and how much money had been spent hy 
them on those improvements. The fourth 
issue related to the question whether the ° 
defendants were entitled to get the costa 
of improvements and interest thereon, The 
fifth issue raised the question of amount 
which the defendants were entitled to claim 
from the plaintiffs under the document. 
The questions as to the nature of the 
improvements and the expenses incurred 
in connection therewith and the right of 
the defendanta to claim the costs arose 
in consequence of a statement made by the 
Pleader of the plaintiffs before the issues 
were framed. An additional issue was 
framed onthe 26th Ma} 1913 to the offect 


-whether the statement contained in para- 
- graph 8 of the defendants’ written state- 


ment was true and whether. the plaintiffs 
or their grandfather Khushi Ram had 
acts mentioned therein, 
The parties were satisfied with these issues 
and chose to go to trial upon them. Evi. 
dence was given on behalf of both the 
parties and the oase was closed on the 
27th February 1914, A statement made 
by Lala Parma Nand, Pleader for the 
plaintiffs, on the 27th February 1914 is 
printed at. page 197 of the paper-book and 
is to the effect that “the Pleader for the 
plaintiff states as under: The evidence is 
slosed.” Below this is given the date 
27th February 1914 and the initiala of 
Lala Damodar Das the District Judge are 
appended. On the same date Mr. Damodar 
Das made the following order; “The 


s 
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arguments have been heard. The case to 
‘gome up for decision on the 16th March.” 
“On the 16th March Mr. Damodar Das 
recorded the order that the judgment 
would be announced onthe 23rd -March. 


On the 23rd March the judgment was not : 


delivered and there is an order on the 
vernacular record onthat date adjourning 
‘the case to the 3ist Marsh 1914, -and 
this order bears the initials of Saadallah 
Khan. On the 3lst March 1914 we find 
«a very curious state of things. As I 
have stated above. the evidence in the 
case had been completed, arguments had 
been heard and the case was fixed from 
time to time for delivery of judgment. But 
on this date we find a statement by Lala 
Parma Nand, the Pleader for the plaintiffs, 
which ig printed at page 199 of the 


paper book in which he puts forward - 


quite a new claim anda new plea. I am 


-astonished how the Court allowed the. 


plaintiffs at that stage to put forward a 
‘new case. The learned: Pleader stated 
that “the issue No. 4 was whether the 
defendants were entitled to costs of im- 
provements and interest thereon. I did 
not consider it necessary then to give 
reasons for challenging the cost of im- 
-provements and interest thereon leaving 
is for further enquiry. , The plaintiff 
-has by mutual agreement agreed to pay 
Ra, 4,000 as cost of improvements and 


incidentally also to the interest on that: 


sum. as agreed upon in the mortgage-deed, 
but he did not give up hisright to claim 
ia set-off for the extra produce which 
defendant realized “on account of the im. 
~provements, ” 


“The condition as to the produce of 
‘land ‘covering interest on Rs, 1,00C out 
of the principal was intended to apply to 
‘the ‘produce which the land was then 
yielding without improvements and it is 
for defendant to prove that the extra 
produce which is due to the improvement 
‘is also his right, notwithstanding: the 
absence of any express conditions in the 
‘deed about this.” 


"The learned Pleader after stating the 
case, on behalf of the plaintiffs said that 


jthe. plaintiffs asked that an account of ` 


the extra produce due to the improvements 
ke taken gud whateyer should ba found 


due to them shoud be set off with interest’ 
against theclaim of the defendants. He 
argued that the document being silent the 
Court must decide the matter according 
to justice, equity and good conscience. 

To this Lala Moti Ram, the learned 
Pleader for the defendants, took objeation 
and contended that it was rot open to 
the plaintiffs’ Pleader to put forward a 
new claim.. He stated that it was agreed 
between the parties that the whole produce 
of the land accruing for 20 yeara-would go 
towards the interest of Rs. 1,060, The 
learned Judge, however, reoorded’ an order 
-which is printed at page -200 of the 
paper book, in which he*held that under 
section 153 of .the Code of Civil Procedure 
he had ample power to correct any defect 
or error in any proceedingsin a Court and 
to allow all necessary amendments for- 
determining the real question in issue. 
He accordingly allowed the plaintiffs to 
amend the plaint and framed the follow- 
ing additional issues: ‘‘ (1) Was condition 
No. 2 in the mortgage.deed -intended to 
mean that defendantremortgagees wil] be 
entitled to appropriate the extra produce 
over and above what was the produce 
without improvements then stipulated to 
cover the interest on Rs, 1,000 out of. the 
principal amount towards the interest on 
Rs. 1,600 only ; (2) if not, what was the 
value of extra prcduce due to improvements 
together with interest which plaintiffs may 


be entitled to as a set-off against the - 


mortgage debt ; and (3) Are the terms of the 
mortgage silent as to how the extra 
produce die to improvements will be 
appropriated, and, therefore, what is ihe 
reasonable construction of the’ mortgage: 
deed with reference to considerations of 
equity, justice and good conscience.” 

it appears thdt on the llth May 1914 
Rai Damodar Das fixed the Ist June 1414, 
as ‘the date for taking’ further evidence 
with regard to the new issues which he 
had framed. On the date fixed, 7. e., the 
lat June 1914, í find an order on the ver- 
nacular record which is translated and 
printed at page 206 of the paper-book in 
these words: “Thakar*Bhana Ram for the 


plaintiff and Sardar Teja Singh and Lala . 
Moti Ram for defendants Nos. 1 to 3. ATO, . 


present. Defendant: No. 2 is present in 
person. The case to come off on the 29th 


` 


| 
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June 1914, Rai Damodar Das, Additional 
District Judge, is on leave. ” 

From this order and the subsequent 
‘proceedings it would appear that Rai 
Damodar Das had ceased to have anything 
to do with the case and it had been taken 
up by his suesessor Mr, Saadullah Khan.- 
All the proceedings commensing from page 
206 and ending at page 215 were taken 
before Mr, Saadullah Khan. - 

At page 216 I find .a ourious order to 
this effeat: “By an order passed to-day 
the Senior Subordinate Judge has transferred 
this case to his own Court. It is, therefore, 


ordered thet the record of the case be 
sent to him. The parties are informed 
to present themselves in that Court to- 


day.” This order is dated 4th January 
1915 and is signed by Saadnllah Khan. 

On the same date I find an order made 
by Rai Damodar Das in which he says: 

' This case is received to-day on transfer. 
The: Pleaders for the parties are present. 
They ask for time for arguments. The 
case to come off for hearing on the 8th 
January 1915, 
ow the date. ” ` 

Evidently bya mutual arrangement between 
Saadullah Khan and Rai Damodar Das the 
case was taken over by Rai Damodar Das. 
We have examined the record of the case 
minutely, but bave not been able to discover 
any order of transfer made by a competent 
anthority. The Jearned Advocate -for the 
respordents Was sked to show anything 
upon the record justifying Rai Damodar 
Das to deal with the case. Hoe was, 
unable to show any order by avy competent 
Court justifying the transfer of the file 
to the Court of Rai Damodar Das. On the 
8th January 1915, however, the arguments 
-were heard and the judgment was reserved. 
Before he had delivered his judgment Rai 
Damodar Das was transferred from the 
district to Lahore. He, however, decided 
the case and wrote his judgment, which 
is dated Multan'the 20th May 1915. By 
his judgment he decreed the suit of the 
plaintiffs. He held that the transaction 
-of the 26th September 1890 was a mortgage 
and that the oase set up by the defendants 
was false. With regard to the third and 
fourth issues he held that the parties had 
-gome to an agreement that Rs. 4,000 be 
taken te be the gosts of the improvements 
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and that the defendants were entitled to 
get that sum together with interest as 
provided in the mortgage-deed. On the 
6th issue which related to the question of 
the extra income due to the improvements 
he held that the plaintiffs were entitled 
to it and had a right to claim it as a 
set-off against the mortgagees, According 
to him the correst interpretation of the 
clause relating to the interest of Rs, 1,000 
was that the mortgagors would be entitled 
to any extra profits aesruing on account 
of the improvements made by the mort- 
gagees under the teřms of the mortgage- 
deed. As regards interest the learned 
Judge held that it would be just and 
equitable not to allow interest to the plaint- 
iffs on the amount of income found due 
to them in consequence of the imzrovye- 
ments and that no interest should ba 
allowed to the mortgagees on the amount 
of costs of the improvements which had 
been assessed at the sum of Rs. 4,000 by 
mutual agreement between the parties. 
At the end of his judgment he has set 
and 
has held that. the plaintiffs are entitled 
to a desree for redemption on the pay- 
ment of the sum of Rs. 7,115 to the 
mortgagees. He accordingly passed a 
preliminary deoree for redemption in, favour 
of the plaintiffs on the 20th May 1915 
ordering that plaintiffs would also recover 
costs from the defendants. On the 19th July 
he passed a final decree in favour of 
the plaintiffs which is the subject of the 
connected appeal/ The defendants-mort- 
gagees have come up in appeal to this 
Court sgainst both these decreas. 

The present appeal No. 1657 of 1915 
is against the preliminary decree. Five 
pleas have been taken in the memoran- 
dum of appeal against this decree, In 
the first place it has been argued on behalf 
of the defendants that the Additional 
Judge, having been trausferred to Lahore 
on spesial appointment, had no jurisdiction 


-to deal with the case after such transfer 


and the judgment and decree were, therefore, 
passed without jurisdiction and were ultra 
vires. It was contended that the transfer 
of the learned Judge from Multan deprived 
him of the jurisdiction to deal with the 
case and write the judgment and pass a 
dscrea. On bahalf of the respondents it wag 
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argued that Order XX, rule 2, of the Code 
of Civil Procedure entitled the Jearned 
Judge to write bis judgment even after 
he kad been transferred from the district. 
In +upport of this argument the learned 
,Ceunsel for the respondents relied upon the 
Full Berch rulirg in Sotyendra Nath Ray 
Ohaudhurt v. Kastura Kumari Ghatwalin (1). 
The fasts cf that case are very similar 
to the fasts of the present case. In that 
case ibe cuit was instituted before and 
tried by Mr. Thompson when he was 
the Subordinate Jndge of Deogarh but 
by an order of the Local Government, dated 
the 3lst December 1904, Mr. Thompson 
was transferred to Damka and ceased to 
be the Subordinate Judge of Deogarh on the 
17th January 1905. He recorded his 
judgment in the case on the 21st November 
1905, że., after the lapse of ten months. 
He wrote his jadgment and sent it to the 
then Subordinate Judge of Deogarh and 
asked him to deliver the judgment. Upon 
an appeal a Division Bench of the Calcutta 
High Court was of opinion that the 
learned Subordinate Judge had no jurisdic- 
tion to deliver a+ judgment in the case 
but as there 


after his transfer; owas a 
Division Bench ruling of that Court 
reported as Sundar Kuar v. Ohandreshwar 
Prasad Narain Singh (2) which was 


opposed to their view, the learned Judges 
referred the case to a Full Bench. The 
Fall Bench had no diffienlty on tke 
construction of section 199 of the Code 
-of Civil Procedure, which corresponds to 
Order XX, rule 2, of the present Code, 
in bolding that the course adopted by 
the learned Subordinate Judge was 
permitted. by that section. The learned 
Judges beld that there was nothing in section 
199 which indicated directly or indirectly that 
the judgment of the Judge who is leaving 
the Court must ke ‘written by him before 
he bas Jeft. Upon a review of authorities 
they held that the judgment and deoree 
passed in that case were not ultra vires. 
This roling was followed by the Allahabad 
High Court in- the case of Basant 
Bihari v. Secretary of State (8). The 
High Covrt of Bombay also ‘held a 


(1) 35 C. 756; 12 0. W. N. 682, 70. L. J. 666; 4 
M. L. 7.38 (F. B.) 

(2) 34 0. 293; 11 Ê. W. N. 501. 

(8) 19 Ind. Cas, 785: 11 A. L. J. 411; 26 A, 268,. 
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similar view in the oase of Gtrjashankar 
v. Gcpalt (4. In a case [Daya Ram v. 
Musommai Jatti (5)] a similar view was’. 
taken by Sir D. Johnstone, the then Chief 
Judge of this Conrt. He relied upon the 
provisions of Order XX, rule 2, of the 
Code of Civil Procedure and adopted the in- 
terpretation pat upon it in the oases reported 
as Girjashankar v. Gopaljt (4) and Sundar Kuar 
v. Ohandreshwar “Prasad Narain Singh (2). 
Although the particular circumstances of that 
case were somewhat different from those of 
the present oase, there is no doubt that the 
principle underlying the desision of the 
learned Chief Judge was the same aa 
laid down in the cosses above referred to. 
There appears to be almost a general 
consensus of opinion upon the point in 
the High Courts above mentioned and in 
my opinion the judgment and decree of 
the lower Court cannot be said to be 


_ ultra vires on this ground. 


It is, however, further contended by the 
Jearned Coursel for the appellants that 
Mr. Saadullah Khan, the learned Subordi- 
nate Judge of Multan, being seized of the 
case, Rai Damodar Das bad no power 
under the law to transfer it to his cwn 
file, and decide it, In my opinion there 
is force in this argument: ard jin the 
absence cf any lawful transfer of tke case 
to Rai Yamodar Dar, I must hold that 
he had no jurisdiction to decide the case 
and pass a decree. 
` In reply to this argument the Jesrred 
Counsel for the respondents has argued 
that although no order of transfer by a 
competent authority is to be found on the 
record,it cught to be presumed according 
to the maxim omnia presumuntur rite et 
solenniter esse acta that the -proceedirgs 
in a Court must bave been taken accord- 
irg to law ard that we must.presume in 
this case that there vasa legal transfer 
of ihe case to the Court of Rai Damcdar 
Das and the decree was legally pressed. 
It has, however, not been contended hy 
him ncr can it validly be .contended ikat 
such a frerumption is not rebuttable. In 
tte present care the ciroumstances do nog 
justify soch a presumption. The ver. 
words cf ithe two orders of the 4th 

(4) 30 B. 241: 7 Bom L. R. 951. > 

(5) 25 Ind Cas 939; &0 P. R, 1918; 1238 P. W, R. 
19:6; 43 P. L. R. 19:7. : i 
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Jantary J915, ona signed by Mr. Saadullah 
Khan and the other by Rai Damodar 
Das to which I -have already referred, 
leave no room for making such a pre- 
sumption. , In my. opinion had there been 
any legal order for transfer it would not have 
been difficult to trace it on the record. 
appears that Rai Damodar Das himself 
transferred the case to his file and dealt 
with it,- In my opinion he had no 
power to-do so and his -desision “ was 
without jurisdiction. In this view it is 
not necessary to deside the remaining 
pleas taken in the memorandum of appesl. 
It may, however, bé mentioned that - the 
plea which the defendants raised in the 
Court below: 28 tothe document of the 26th 


September 1890 being a .sale-deed was | 


expressly abandoned in this Court. I, 
. therefore, propose that the appeal should 


be allowed, -the judgment and decree of 


the lower Court should be set aside and 
the case be remanded under Order XLT, 
rula 23, to the Court of the Subordinate 
_ Judge of Multan to be reinstated on its 
original number. and to be desided accord- 
ing to law. Costs will abide the result. 


Oars, J.— (January 20th, 1919.)—I agree, 
except that I wish to express grave 
doubts as to the ‘validity of a judgment 
written- after an officer has ceased to 
exercise jurisdiction. I recognize - that 
-there is a good deal of. authority for 
the opposite view, but with all . due 
reapect I fail to see tbat, Order XX, 
rule 2, covers the case. That rule seems 
» to me merely to provide for the pronoune- 
ing of a valid judgment which the 
writer has been unable to deliver himself, 


“ If a-Jadge, on transfer, took away notes 
of arguments and later on wrote a 
judgment and sent it to his suesessor 
to pronounce, what would happen if his 
successor, ignorant of what the first Judge 
was doing, had in the meantime aalled 
the- parties, heard arguments and written 
and pronounced judgment himself? Which 
judgment would prevail? Would both . of 
the Judges have jurisdiction to write a 
_ judgment ? ; 

. In all other respects I agree with my 
learned brother,- 16 will be for the first 
Court to decide what effect should be given 


to the amendaent cf plaint. ee 


~ 


It 
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ABDUL Racor, J.—The order is that the 
appeal is accepted, the judgment and deores 
of the first Court and all proéeedings on and 
after 4th January 1915 are set aside, 


‘and the case is remanded for re-decision 


in due course. Stamp on appeal tdé=this 
Court to bal refunded, other costs in this 


-Court to be costsin the cause, 


Appeal. accepted. 
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MADRAS HIGH COURT. 
Secono Civiu Arpgar No. 80 or 1918. 
December 9, 1918, 
Present:—Mr. Justice Seshagiri Aiyar and ` 
Mr, Justioe Phillips. 
SARVOTHAMA ROW— DEFENDANT 
. — APPELLANT 5 
versus 


CHINNASAMI PILLAI AND OTARRS—— 


PLAIATIRFS — RESPONDENTS, 
' Ltinitation Act (IX of 1908), Sch. I, Art. 115— 
Hindu Law—Mitakshara—Joint family~Purchaser 
from .co-parcener, obstruction to, by purchaser from 
manager—-Suit for possession by co-parcener’s vendee, 
dismissal of—Subsequent ‘suit for sale price and 
litigation expenses, maintainability of— Cause of action 
— Limitation, starting pont of. 3 
Plaintiff purchased certain. properties from a 
junior member of g joint Hindu family on 12th 
January 1909, When he attempted to take pos- 
session, he was obstructed by a prior purchaser 
of the properties from the manager of the joint 
family. Plaintiff then brought a suit for posses- 
sion of the properties. He succeeded in the first 
Court, but his suit was dismissed on appeal, and 
the High Court confirmed the lower Appellate 
Court’s decree in second appealon Ith February 
1915, An application for review of the judgment 
of the High ( onrt was also unsuccessful. Within 
three years of the High Court’s decision plaintiff 
brought the present suit for return of the sale priče 
and for litigation expenses incurred by him: 

_Held, (1) that the consideration for the plaintit’s 
purchase shoyld be deemed to have failed only on 
the date of the High Court’s decision, and that the 
suit. was therefore, in time; [p, 780, col. 2.}- 

'. Hanuman Kamat y. Hanumane Mandur, 19 O, 123; 
18 I. A. 168; 6 Sar. P. O. J. 9); 9 Ind, Dec. (N. a) 
527 iP. C.), explained and distinguished. 

(2) that the plaintiff was entitled to his liġi- 

gation expenses, except the costs of his review 


„petition to the High Court. [p. 780, col. 2.] 


Second appeal against the decree of the 
Court of the Suberdisate Judge, Tanjore, 


+ gnit, 


4 


- the sale by 


` 
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¿in Appeal Suit No. 25 of 1917 (Appeal 
* Suit No. 20 of 1917 on the file of the 


4 Distriot Court, Tanjore), preferred against 


the decree of the Distriot Munsif, Trivadi, in 


Original Suit No. 426 of 1915. 


Mr. P. 9. Vaidyanatha Atyar, for the 
: Appellant, 
- Mr. E. Rajah Atyar, for the Respondents. . 


JUDGMENT.—The managing member of 
a joint Hindu family, consisting of himself 
and his brother, sold the suit properties to 
a stranger on 22nd December 1908. The 
younger brother sold his share alone. to 
the plaintiff on 12th January 1909, There 
was alsoa mortgage ontstanding on the 
property. When the plaintiff attempted to 
take possession he was resisted by the 
purchader from the manager. Thereupon 
he sued for possession of the half share 
sold to him. He succeededin the first Court. 
The lower Appellate -Court 
the manager was binding on 
the plaintifi's vendor and dismissed the 
In second appeal, this deeree was 
confirmed; an application to review the 
judgment also failed.. The decision of the 
High Court in the second appeal was 
given on the 18th- February 1915. This 
suit for refund of the sale price and for 
the expenses of the costs incurred in the 


insuccessfal litigation was instituted within 
_8 years of the judgment of the 


High 
Court. The Oourts below have held that 
the suit was not barred by limitation. 

` Before us the learned Vakil for the 


` appellant relied on Hanuman Kamat v. Hanu- 


man Mandur (1) for the proposition that 
-the cause of action for the refund of 
the money arose when the plaintiff was 
refused possession. In the case before the 
: Privy Council, the managing member of a 
-` Mithila family, who was only entitled to 


-dispose of the shares of his brothers with 
„fheir consent and not, as under the Mitak- 


shara Law, to alienate family property for 
~ justifiable purposes, alienated the family 
property. When the vendee songht to 
ake ‘possession the other brothers resist- 
«ed, The Judicial Committee pointed out 
that, as the alienation depended on consent 
‘and as that consent was certainly refused 


“when the brother refused.to give posses- 
sion, the cause of action arose on that | 


- (1) 19 0. 123; 18 I. A. 153; 6 Sar. P. O.-J, 91 9 
"Tad. Deg. (N. 5) 527 (P. 0,). 
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-held that - 


‘decision of this Court reviewed. 
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In the present case, the plaintifi’s 
vendor was competent to dispose of his 
share and the manager had a right prima 
facie without consulting his brother to 
deal with the property for -family pur- 
poses. It was only when it was fually 
determined that the sale by the plaintiff's 
vendor could not také effect against the . 
sale by the manager that the former sale 
became infrustuous: consequently, it was 
only then that the sonsideration failed, 
This case is practically the second of the 
class of cases referred to 
Reddiar v. Rajagopala Reddiar (2). The 
degision in Parvataneni Venkutaramayya v. 
Lanka Rambrahman (3) also supports this 
view. We think the suit is not barred ` 
by limitation. ` 

It was next contended that the costs of 
the litigation should not be given to the 
plaintiff. He.was bound to have sought 
the aid of the Court to vindicate the title 
of his vendor and the litigation expanses 
must be regarded as having been legiti- 
mately incurred. These damages are not 
too remote as laid down. in Krishnan Nam. 
biar v. Kannan (4) and in Digamber Das 
v. Nishibala Debi (5). 

We are, however, of opinion that the 
plaintiff is not entitled to recover the costs 
of his unsuccessful attempt to have the 
‘Itis a 
luxury he indulged-in for which the de- 
fendant should not be held liable. The 
sum of Rs, 55-9-9 allowed under this head 
should be deducted from tke decree. In 
other -respects,, we confirm the decree of 
the lower Appellate Court. 2 

Parties will pay and yeceive proportion- 
ate costs throughout 

. “Decree slightly varied. 

M OP 


(2) 23 Ind. Oas. 570; 38 M. 8% 15 M, L. T. 240; 
(1914) M. W. N. 376. 

(3) 47 Ind. Oas. 924; 35 M. L. J. 124; 24 M. L. T, 
104; 8 L. W. 142. 

(4) 21 M. 8; 7 Ind. Dec. (N. s.) 362. 

(5) 8 Ind. Cas, 91; 15 O, W. N. 655. 
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ANNADA KUMAR ROY 0. HARA DURGA GHOSH. 


CALOUTTA HIGH COURT. 

Civin Rots No. 236 or 1918, 

; August6, 1918. ` 
Present : — Justice Sir John Woodroffe, Kt., 
.and Justices Sir Syed Shamsul Huda, Kr. - 


1 


Pe ANNADA KUMAR ROY —Peririoxge 


Y 


2 
1e7sus 


Sreemutty HARA DURGA GHOSH— 
Opposite Party. 
Tamdlora and tenant—Lease—Contract to hold land 
on rent, nature of—Construction of document—In- 


‘tention "of parties, 


Notwithstanding that the parties to a written 
contract may have intended that the document 


“should not be taken to be a lease, still if there are 


_. provisions in it under which one of the parties - 


is to be put into possession of land belonging to 
the other for a specific term of years on condition 


. of delivering a specified. amount of paddy, what- 


“and Court, 


‘Opposite Party. 


the 


eyer thight be the quantity actually grown, the 
document should , be regarded as a lease, and the 
person put in possession of the land should be held — 
‘to be a tenant and not a mere labourer. 


Rule against, the decision of the Munsif, 
Dacca, exercising the powers 
of a Court of Small Causes. _ ` 


_ FAOTS appear from the judgment. 


Babu Satya Charan Singita, for the 


Petitioner.—The only question is whether - 


a Bargadar is a tenant- with the rights of 
a. tenant or a servant The ‘petitioner 
took the land upona contrast and 1 contend 
he is a tenant and, therefore, the competent 
Court is the Civil Court and not the 
Small Cause Court. But the 
Small Cause Oourt Judge, relying on a 
case reported as Kade Mandal v. Ahadali 
Molla (1), held that a Bargadar. is a servant 
and not a tenant and tried the suit. 


The question will depend: upon the 
incidents of the contract in each particular 
case, It is nota suit cognisable bya Small 
Cause Court and it ought to have been 


tried by a Civil Court with-aright of appeal, . 


Babu. Bepin Chandra Bose, for the 
—The sole question turns 
upon the construction of the kabuliyat, The 
question is whether he is a“ tenant or a 
labourer, There is no provision in the 


kibuliyat for payment of rent. 


Babu Satya Oharan Singha, in, reply. 
-Whether any crops are grown or not 
‘fixed: amount must be delivered 


> (1) 6 Ind, Oas. 694; 14.0, W.N. 620. 
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by the tenant, therefore, he is a 
tenant. Tho “land is also’ let out for 


4 years; this totally contradicts the case 
of a servant. There was no written oon- 
trast in the oase reported as Kade Mandul 
v. Shadali Molla (1). 

JUDGMENT.—We think that the pacties 
may have intended ‘that the document 
which has been placed before us should 
not be taken to be a lease; but the 
- question will still remain what is the 
legal effect of the document baving regard 
to the actnal words used. Notwithstanding 
that the document is dessribed as a deed 
of contract or cheakttpatra, and the fact 
that there are some provisions in it which 
are oacnsistent both - with the applicant 
being and nob being a tenant, I think that 
there are provisions whish oan only be 
“explained on the assumption that he was 
a tenant, and those are the provisions that 
he is to be put into possession for a 
specific term of years, namely, four years, 
and that he is to pay a specified amount 
of paddy, whatever might be the quantity 
actually grown, and further the price of 
paddy was fixed. 

Under these circumstances, 1 hold that 
this was a suit for rent for agricaltural 
land and, therefore, not within the juris- 


diction of the Small Cause Court, The 
Rule is made absolute with soste, the 
hearing fee being assessed at one gold 


mohur, 

It will be open to the opposite party to 
bring another suit in the Oivil Court and 
doubtless the Court will, if any question 
of limitation arises, take into consideration 
and exclude the period during which the 
opposite party has been litigating, so far as 

~I oan see, bona fide in a Court whioh is 
nota Court of compstent jurisdiction. 


Rule made absolute. 


a 
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EW47 SINGH V. UMRAI SINGH. 


ALLAHABAD HIGH COURT. 
Lerrers Parent Appeat No. 132 or 1917. 
December 19, 1917. 
Present: — Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. O. 


Banerji, Kr. 
HWAZ SINGH-—PLAINTIFE—APPALLANT 
versus 
UMRALSINGH AND OTHERS-—DEFENDANTS— 
RESPONDENTS. 


Agra Tenancy Act (II of 1901), ss, 25, 31, 57, 177, 
Sch. C, Item 18—Jurisdiclion of Civil and Revenue 
Courts—Ew-proprietary tenant, sub-lease by, for more 
than five years—Suit for ajectmen!—Appedl, forum 


of. 

Plaintiff alleged that ania Nos. 1 to 4 
were ex-proprietary tenants of & certain 
holding and that they had anblet the holding 
to defendant No. 6for a period of more than-five 
years in contravention of section 25,of the Agra 
Tenancy Aot, and he elaimed an order of eject- 
ment under section 57 (d) of the Act. Defendant 
No. 5 replied that there had been no sub-lease of 
the holding in his favour, that the document 
under which he held though described as a zar-i- 
peshgt lease was in reality a mor ‘tgage, and that it 
gave him a valid right to possession by reason of 
the fact that it had been executed prior to the 
coming into force’ of the Agra Tenancy Act of 
“1909: He incidentally: raised the plee that the 
plaintiff was not entitled to eject him otherwise 
than by ‘a suit before a competent Civil Court, 
The Assistant Collector decreed the plaintiff’s suit, 
The defendants appealed to the District Judge who 
held that the appeal lay to hinr under section 
177 of tHe Agra Tenancy Act and dismissed the 
plaintifi’s suit: 

Held, that the plaintiff’s suit being of the de- 
scription referred to in Item 18, Schedule C to the 
Agra Tenancy Act was one cognisable by the 
Revenue Courts alone, and was one in which an 
appeal lay from the decision of _ the Assistant 
Collector only to Revenue Courts of superior 
jurisdiction, and that, therefore, the District Judge 
had no wea to hear and decide the appeal. 
Cp. 732, cdl, 2.1 : 


. Appeal, under section 10 of the Letters 

Patent, from a judgment of Mr. Justice Pig- 

' gott, reversing a decree of the District Judge, 
Shahjahanpur, ¢ 


Faots of the oase appear from the: 


following judgment of 

Pracort, J.—In thia oase the plaintiff sued 
two sets of defendants in the Court of an 
4 “Assistant Collector. He alleged that defend- 
ants Nos, 1, 2,3 and 4 were ex-proprietary 
tenants of a certain holding and that they 
had sub-let the holding to defendant No. & 
for a period of more than tive years, in 
contravention of section 25 of the Tenancy 
Act, H of 1901. He accordingly claimed 


`~ 
` 
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an order of ejactmant under section 57 
(d) of Ast Il. of 1901, To this defendant 
No. 5 replied that there had been no sub-lease 
of the holding in his favour; that the 
document under which he held, though 
described as a gar-t peshgt or premium 
lease, was in reality a mortgage, that it 
gave him a valid right to possession by 
reason of the fast that it had been exe- 
cuted prior to the coming into force of 
the Looal Tenancy Act JI of 1901. 
Incidentally a plea arising out of the facts 
above stated was taken that the plaintiff 
was not entitled to eject him otherwise 
than by a suit before a competent Civil 
Court. The Assistant Coallestor overruled 
all the objections taken by the defendants 
and decreed the phiintiff’s suit. The de- 
fendants appiilel to the District Judge 
aud were promptly mat by the -objestioa 
that no appgal lay to that Court, The 
learne] District Judge held that an avpeal 
lay to him by réason of section 177 of 
the Tenancy Ast, IL of 1901. 
want on to deal” with the oase on its 
merits and dismissed the plaintiff’s suib, 
Coming here in sesond appeal, the plaintiff 
raises the point that n> appeal lay to 
tha Districts Judga. In my opinion this 
plea is well founded and must prevail. 
No question of jurisdiction, properly so- 
called, had been decided by the Assistgnt 
Collestor: The plaintiff came into ` Court 
upon certain allegations which, if established, 
gave him a clear right of suit in virtue 
of sections 25, 31 and 57 of the Tenancy 
Ast, and that suit, being of the description 
veferred to in ltem No 18, Sschedale O to 
the same Act, was one svgazible by the 
Revenas Court and by the Revenue Court 
alone, and moreover, it was one in whish 
an appeal lay from the decision of the 
Assistant Oollestor only to Revenue Courts 
of superior jurisdiction. The plaintiff's 
claim was met by allegations of fact 
which, if established, would disentitle the 
plaintiff to any relief. When it was 
stated in paragraph 4 of the additional 
pleas in the written statement filed by 
defendant No, 5 that he was not a sub- 
tenant but a mortgagee, and that conse: 
quently the suit was not cognizable by a 
Revenue Court, the plain meaning of the 
plea taken is that if the defendant can 
establish the facts to be ag allegéd by 


Ha: then, 
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him and not as alleged. in the plaint, 
then the plaintiff will not ba entitled to 
the ramedy claimed by him in the Revenue 
‘Court; There was nowhere any plea that 
the suit as brought was-not cognizible by 
the Revenue Oourt, that is to say, that as- 
suming thé allegations made in the plaint 
to ba trie, the Assistant Collestor had no 
jurisdiction to ontertain that plaint, In 
any case -the question iscovered by resent 
authority. I refer to the unreported desi- 
sion of a Bench of this Court in Deo Narain 
Singh vy. Sitla Baksh Singh (1) decided on 
25th May, 1916. The present case is, 
in my opinion, a stronger one in favour of 
the -plaintiff-appelJant. In any event I, 
sitting a3 a single Judge, am bound to 
follow the desision above referred to. The 
result is that I so far accept the appeal 


that I set aside the decrees of the learned . 


District Judge and remand the case to 
his Court, with directions to return the 
memorandum of appeal to the defendants- 
appellants for presentaticn to the proper 
Revenue Court having jarisdistion to 
entertain it, Costs here and hitherto will 
be costs in the oause. -. 

Mr. Mohan Dil Sandal, for the Appellant. 

JUDGMENT.—We agree with the view 
taken by the learned Judge of this Court 
and dismiss the appeal. 

Appeal dismissed, 


(1){47 Ind. Cas, 891;40 A. 177; 16 A. L, J. 590. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decren No. 723 
or 1917. 

June 11, 1918. 

Present :—Mr, Justice Jwala Prasad, 
Srimatt SAKALBATI MISRAIN— 
APPELLANT 
versus... 

MUNSHI MANDER AND otauss 

-  — RESPONDENTS. i 

Civil Procedure Code (Act V of 1908), O. VIII, r. 5, 
0. XLI, r. 31—Pleadings—Allegation in plaint not 
denied—Burden of proof—Appeal—Judgment of 
Appellate Court, contents of ~Evidence, discussion of 
——~Court, duty of. g 

Where an allegation in a plaint is not denied 
specifically or by necessary implication, it must 
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be deemed to have been admitted and the plaint- 
if is not bound to prove it by evidence, unless 
required by the Court to do so. [p, 734, cols. 1 & 2] 

The judgment of an Appellate Court must show 
that the Judge has considered the evidence in the 
case himself and has come to a finding upoa an 
independent consideration of the facts and cir- 
a and the evidence in the case. [p 733, 
col. 2. 

Where the judgment of an Appellate Court was as 
follows:— É 

“In the original Court the plaintiff claimed 
arrears of bhaoli rent. The learned Munsif did not 
find the claim proved. I do not think tho evi- 
dence is of such a nature as to show that the 
Munsif was wrong. The appeal is dismissed with 
costs:” 

Held, that the judgment was not in accordance 
with law and must be set aside. [p. 733, col. 2.) 

Appeal from a decision of the District 
Judge, Bhagalpore, dated the 13th Junel 916, 

Mr, Nirsu Narain Sinha, for the Appellant, 


JUDGMENT.—This is an appeal against 
the judgment of the Distriot Judge of 
Bhagalpore, dated the 18th June 1916. 
The Appellate Court's judgment is as fol- 
lows : — 

In the original Court the plaintiff claimed 
arrears of bhaoli rent. The learned Mansif 
did not find the slaim proved. I do not think 
the evidence is of such a nature as to show 
that the Munsif was wrong. The appeal is 
‘dismissed with costs,” 

1 do not think that the aforesaid judg- 
meot is at all in accordance with law ; 
it does not show that the learned Distriot 
Judge has considered the evidence in the 
case himself ard has come to a finding 
upon. an independent consideration of the 
fasts and circumstances and the evidence 
in the case. He does not even find that 
the Munsif is right in hig appreciation of 
the evidence but simply disposes of it in 
a summary fashion by the remark that 
the evidence is of sush a nature thathe ` 
does not think that the Munsif was 
wrong. This ground is alone suficient 
to set aside the judgment of the Court 
below and to remand the case for a re: 
hearing and to come to -a definite finding 
upon the points involved in the case on 
a consideration of the pleadings and the 
evidence: Mubarak Hussain v. Syed Shah 
Hamid Hussain (1) and Laloo Singh v, Tahbal 
Gope (2)., Looking into the judgment of the 


(1) 38 Ind, Cas. 509; 2 P. L.J. 3; 1 P, ; 
(1917) Pat. 308. ENES 
{2) 38 Ind. Cas, 814; 1 P, L, W, 193, 
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Munsif it appear to me that he was 


under a misconception as to the true 
scope of the pleadings and the natare of 
the evidence required on bebalf of the 
plaintiff The plaintiff's claim was for 
bhaoli rent for the years 1319—1321 in 
respect of the lands in dispute. In the 
survey Record of Rights the said lands 
were recorded 2s “balai nisf.’ The record 
was finally published on the 35th Sep- 
tember 1901. The plaintiff in his plaint 
bas referred to the entry in the -survey 
and has based his claim’ upon that en- 
try. In paragraph 7 of the plaint he 
has claimed Rs. 210 as rent- and cesses 
and interest as per account giyen in the 
schedu}é to the plaint. The plaint and 
the schedule bave been verified by the 
plaintiff. In the written statement filed 
by the defendant the entry in the survey 
Record of Rights is not disputed, but it is 
said that subsequent to that “in the 
year 1314 the plaintiff settled with the 
defendant’s son Bhujander Mander 4 bighas 
of land at the rate of Re. 1 8-0 per bigha 
on an annual jama of Rs. 6 exclusive 
of cesses.’ The defendant does not 
challenge the account of the produce 
given in the plaint. Under the new rule 
5 in Order VIII of the Code of Civil Pro- 
cedure, the allegation’ in the plaint re- 
garding the account appended thereto und 
as to the ‘defendant not having paid to 
the ‘plaintiff -the rents for the years in 
suit, “if not denied specifically or by neges- 
sary implication, or stated to be not ad- 


mitted in. the pleading of the defendant, ` 


shall be taken to be admitted.” The 
effect of this rule is to relieve the plaint- 


iff from the obligation to prove all the’ 


„fasts and allegations made in support of 
his claim. The rule is exactly in accord- 
ance with section 58 of the Evidence Act, 
which says that “no fact need be proved 
in any proceeding which the parties...or 
their agents agree to admit at the hear- 
ing...or which by any rule or pleading 
in force at the time they are deemed to 
have admitted by their’ pleadings.” In 
considering the pleading in the case it is 
slear that the presumption of the survey 
entry was in his favour as regards the 
nature of the holding in question and as 
regards the amount claimed as rent dug 
from the defendant, he was not required 
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to prove it utiless under the prdviso to 
“the new rule as well as to that in sec- 
tion 58 of the Evidence Act, the Court 
in its ‘diséretion required him ‘to prove 
it otherwise than by an admission: in the 
pleadings of the defendant. It does not. 
appear from the order-sheet or from the 
judgment that the Court had required the 
plaintiff to prove that. No doubt the: 
plaintif offered to give evidence and 
examine tbe Patwari upon the point, 
The Courts below have, therefore, to my 
mind misconuseived the pleadings and the 
nature of the evidensa that had to be 
given in ths oise. The defendant after 
filing his written statemant, as has been 
said abova, did not deny the correctness 
of the assount given by the plaintiff; he 
did not appear in Court and contest the 
claim of the plaintiff; and he has not 
appeared either in the Appellate Court 
or in this Court. This oirsumstance . 
might also have to be sonsidered as to 
the Lona fides, and correctness of the claim - 
of the plaintiff. Is doəs not appear from 
the judgment of thse learned Munsif that 
he considered the -evilense of the Patwari 
in the case. Of course the learned Dis- 
triot Jadge did not consider ib at all, 
The result is, that the oase must be 
remanded to the Court bslow to come to- 
a definite finding in view of the remarks 
made above as to whether the plaintiff is 
entitled to the claim laid by him in the 
plaint, 
Oase remandei. 


MADRAS HIGH COURT. | 
SeGono Oiviu Apegac No, 69 or 1918. 
4 September 25, 1918, 

Present :—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier, 
PATRACHARIAR—Derenpanr No, 1 
—APPELLANT 
versus 
T. R. M.S. RAMASWAMi CHEITIAR 
AND ANOTHER—PLAINTIFF AND DEFENDANT 

No, 2—Resronpants. i 
Civil Procedure Code (Act V of 1908), s. 66 (1) 
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PATRACHARIAR V. RAMASWAMI CHETTIAR, 


Certified purchaser, suit against, by person alleging that 
purchase was for his benefit, maintainability of. | 
,A suit lies to eject a certified purchaser aba 
Court sale by a person alleging that the purchase 
-was really effected for his-benefit, if the relief 
is not sought on the ground that the certified pur- 
chaser was only a name-lender for the plaintiff, but 
on certain facts which establish certain other kinds 
of legal relations between the parties which entitle 
the plaintiff to rely on them as involving and 
wits effectual legal claims in his favour. 
col. 1, 
Second appeal against the decree of the 
District Court, Trichinopoly, in. Appeal 
Suit No. 78 of 1917, preferred against the 


‘decras of the Court of the District ems 


Tyichinopoly, in Original Suit No. 29 ó 
1915, ` 
Mr. 
lant. 
Mr. 8. T „Srinivasa Gopalachariar, for the 
Respondents. | 


S. Rangachariar, “for the Appel- 


JUDGMENT, 
Sapasiva Alvar, J—The Ist defendant 
is the appellant. The facts found are 


` that he was the paid agent of the plaintiff 


Ramaswami Chetti in the year 1911, that 
the plaintiff obtained a decree against 
the judgment-debtor to whom the plaint 
house belonged, and that in execution of 
that decree. the plaint house was sold 
and purchased by the Ist defendant with 
his master’s money in his hands and for 
the benefit of his master (the plaintiff) 
though without the knowledge of his 
master. Tle sale certificate was issued to 
the Ist defendant and he got delivery for 
his-master in 1912. The plaintiff afterwards 
dismissed the Ist defendant from his 
service. Till such dismissal the !st defend- 
ants | intention was to hold possession of 
the house for his- master and the master 
adopted and ratified the purchase. On bis 
dismissal he refused to vacate for the 
first time and then this suit was brought 
to eject him. The legal defence set up by 
the Ist defendant {appellant -before us) is 
that section 66 (1) of the Code of Civil 
Preoedure is a bar to the suit. That section 
no doubt is very widely worded. It says: 


_ 7 "No suit shall be maintained against any 


person claiming title under a purchase 
certified by the Coert in such manner 
as may be prescribed on the ground that 
the purchase was made on behalf of the 
plaintiff or on behalf of some one through 
whom the plaintiff claims,” If the section 
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has to be construed inan absolutely literal 
way, I think there is very great force in‘ 
the contention of the appellant, because 
on such construction, the plaintif cannot 
sacceed in this suit except on the ground 
that the purchase by the lst defendant was 
made by him on behalf of the plaintiff ag’ 
plaintiff's agent. 

The quvation, however, seems to be 
sonsluded by aathority. in Bodh Singh’ 
Doodhooria v. GQumeschunder Sen (1) their 
Lordships of the Privy Counoil bad to consider 
the meaning of the corresponding seation 
260 of Act VIII of 1859, which provided 
that “any suit brought against the certified 
purchaser cn the ground that the purchase 
was made on behalf of another person not 
the certified -purchaser, though by agreement 
the name of the certified purchaser was used, 
shall (be dismissed with costs,” It must 
be admitted that the sestion of Act \ IIL 
of 1829 just now quoted contains the words 

though by agreement the name of the certi- 
fied purchaser was used,” which do not appear 
in section 317 of the Code of Civil Procedure 
of 1¢52 or in section 66 of the present Code. 
In construing the provisions of section 2€0 of 
Act VIII of 1859, their Lordships say: 
és . . 

.They were designed to'sheok the practice 
of making what are known as  benamt 
purchases at execution sales, 7, e., transac: 
tions in which A _ secretly purchases on 
his own account in tbe name of B, 
Their Lordships think-that they cannot be 
taken to affect the rights of members of a 
joint Hindu family, who by the operation of 
law, and not by virtue of any private 
agreement or understanding, are entitled 
to treat as part of their common property 
an acquisition, howsoever, made, by a member 
of the family in his gole name, if made 
by the use of the family funds.” Then 
we have a recent decision of the Privy 
Counoil reported as Ganga Sahat Vv. 
Kesri (2), That was decided in a ‘suit 
brought when section 317 of Act of 1862 
was in force, and in that case also their 
Lordships state at page 554:* “In their. 

1 Re . a + 
` 565 AA R. 356; 12 B. L, R. 317; 3 Sar. P, Od, 
_. (4) 30 Ind. Oas. 265; 37 A. 545; 13 
29 M. L. J, 329; 18 M., L. T, 203; 19 0. 
0. L. J. 508; (1915) M. W. N. 718; 2 
Bom. L. R. 998; 421 A. 177 (P. 0.) 


ee 


“Page of 87 A.—Fe.- ý 


A. L. J. 999; 
W. N. 1175; 22 
L. W. 837; 17 
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Lordships’ opinion the provisions of that > 


section (section 317) have no application 
‘to the present case. They were designed 
to oreate some check on the practice of 


making what are called benami purchases’ 


at execution sales for the benefit of judg- 
ment-debtors, and in no way affect the 
title of persons otherwise beneficially in- 
terested in the purchase.” . It is obvious, 
therefore, that their Lordships did not con- 
` sider the omission of some words found 
in section 260 of Act VIII .of 1859 (and 
which I have already referred to) from 
section 317 of the Act of 1832 as material 
in the construction of the latter section. 
Their Lordships expressly refer,with approval 
to the case in Bodh Singh “Doodhooria v. 
Guneschunder Sen (1), decided by the Board 
in 1873, that case being also reported 
in 12 Bengal Law Reports "817. 
The same view of the provisions 
of section 317 has been taken by this 
Court in Sankunni Nayar v. Nurayanan 
Nambudri (8) and Kumbalinga Pillai v. 
Ariaputra Padiachi (4). The result of the 
decisions seems to be that if the plaintiff 
does not seek relief merely on the ground 
that the certified purchaser was a name- 
lender, but relies upon a~ certain’ state of 
facts as establishing ~ certain other kinds 
of legal relations between himself and the 
sertified purchaser which entitle him -to 
rely on those relations as involving and 
creating effectual legal claims ‘in favour 
of the plaintiff over the property purchased, 
he could rely on such fasts and ciroum- 
stances in support of his legal claims, 
I think especially that the facts of the 
case in Kumbalinga Pillat v. Ariaputra 
Padiacht (4) are in principle on all fours 
with this case, and following that deoi- 
sion, I would dismiss the second appeal with 
ears J.—I agree that the point is 
settled by authority which binds us. 
< Bees Appeal dismissed, 
(3) 17 M. 282; 4 M. L. J. 64; 6 Ind. Deo, (N. s.) 


95. z 
(4) 18 M. 436; 5 M, L. J. 200; 6 Ind. Deo, (x. s.) 
653. 
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CALJUTTA HIGH COURT. 
APPEAL FRIM AppeLLTE Daca No. 448 -~ 

È oF 1917. . 

4 November 20, 1918. 
Present:—Mr Justice Walmsley. - 

RAM KUMAR GOPEH—Deranpant No, l 

— APPELLANT 

versus 


RADHA CHARAN GOPE— Praintirs— 


Rusroypent. 

Bengal Cess Act (IX B. O. of 1880), s. 95—Road-cess 
return, entry in, admissibility of, as against tenant. 

An entry in a road-cess return made by a 
landlord behind the back of a tenant cannot oper- 
ate to take away the tenant’s title, although under 
section 93 of the Bengal Cess Act it is admissible > 
in evidence as against: the landlord and in conse- 
quence against any one claiming under the landiord. 
Lp. 787, col. 1.] 


Appeal against the decree of the Sub- 


ordinate Judge, 3rd Court, Mymensingh, 
dated the 28th November 1916, affirming 


that of the Munsif, 3rd Court at 
.Kishoreganj, dated the 3rd of September 4 
1915, cS 


JUDGMENT.—This appeal arises ont of 
a suit in ejestmant. Briefly stated, each- 
side says that the other is a Walla. The 
plaintiff's story is this; the disputed land 
belonged to his father Joy Gobinda. Joy 
the -defendant’s father 
Ramjoy on the land as an act of mercy and 
Ramjoy was allowed \to occupy a portion 
‘of the homestead. On Joy Gobinda’s death, 
the plaintiff who was then a ohild went 
to live with a relation. He raturnel in 
the year 1913, whaa tha prezent.defandant 
resisted his attempts to recover possession, 
The defendant on the other hand alleges 
that the property belonged to one Gour 
Kishore, that Gour Kishore made a gift 
of the same to his (defendant’s) father 
Ramjoy, that the plaintiff's father doy 
Gobinda took a settlement from Ramijoy 
and that the tenancy then came to an end but 


` Ramjoy allowed Joy Gobinda to remain up till 


his death. The Court of first instance found 
against the defendant. It found that the ` 
plaintiff had proved his title to the land 
by long possession by payment of rent 
and by showing that his name was regis- 
tered in the Zemindar’sa books. On the 
other hand, it found that the defendant’s 
story about Gour Kishore’s title and the 
gift made by him was wholly unproved, 
On these findings, ‘the learned Munsif gave 
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a decision in favour of the plaintiff. On 
appeal’ the learned “Subordinate Judge 
upheld the decision 
Three points have been. urged before me. 
The ‘first is that, in the aircumstances of 
the present case, when it is found that 
the defendant has been in possession of 
the property for a long time and is now 
in possession, the presumption of law isin 
„his favour and cannot be displaced: by the 
‘presumption to which the learned Subordi- 
nate Judge refers, namely, the presumption 
that the title is with the person who was’ 
.in long possession.- Secondly, it is urged 
that the learned -Subordinate Judge has 
‘dealt wrongly ‘with the road-cess return, 
and, thirdly, it has been said that the decision 
to the effect that notice was not necessary is 
wropg. | So 
. To take the last point first, the Munsif 
- held that the issue as to noties did -not 
arise in the case.. The learned Subordinate 
Judge says nothing’ about notice, and 
apparently this question was not seriously 


` pressed before me. I fail to see how 
. on the allegations, and still more on 
the facts found, any question as to 


’ notice can arise, so that point fails. 
As, regards the road-sess return, what 
the learned Subordinate Judge says is 


that-an entry in fhe - road-cess return 
cannot have the effect of taking away 
the title, He does not say that it is’ 


not admissible ‘In evidence and I think 
he is quite right in saying that an entry 
made by a landlord behind the back of a 
tenant cannot cperate to take away the 


tenant’s title although under section 95 of i; 


the „Bengal Cess Ast, it is admissible in 
evidence as against the landlord and in 
consequence, against any one claiming under 
the landlord. Thè lower Appellate Court, 
however, has not dealt wrongly with the 
road-cess return, for it has not excluded it 
from its consideration, i 


The first point is the only one of any. 


consequence. [t appears to me that the 
learned Subordinate Judge, as he was 
affirming the decision of the first Court, 
has not taken” the trouble to state his 
conclusion very carefully. One remark he 


makes is that Gour Kishore died “several.” 


years before the defendants’ father being: 
homeless found shelter here.” 
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of ‘the first Court.. 


_ If that finding ~ 
had béen stated af length, it would have ` 
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run like this; that the defendant’s father 
having no house of his own was admitted 
by the plaintiff into the ocaupation of his 
homestead usa Walla and the permissive 


nature of his occupation never changed. 
“That is in substance what the Munsif 
found. .The Munsif, as I have already 


“stated, found that Gour Kishere’s title 
and the gift relied on by the defendant had 
„not been proved ánd that the plaintiff's 
father had long been in possession and had 
paid rent for the land. On these findings, it 
appears to me that there is no question 
of using one presumption to displace 
another presumption and the Judge’s refer- 
ence to the presumption is supertiaous. 
The findings of the Courts below are 
quite clear, Apart from any presumption 
the plaintiff has-proved title and the defend- 
ant has failed to prove .title. That 
being so, I think the first point also fails. 7 
The conclusion is that the appeal must be 
dismissed with-costs. 5 


Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Saconp Civic Appean No. 286 0r1917. 
N December 14, 1918. 
Present:—Mr, Justice Walsh and Mr, 
Justice Piggott. 
NATHU ano OTAERS-—DEFENDANTS 
—- APPELLANTS 
` TETEUS 
GHANSHAM SINGH—PLAINTIEY 
— RESPONDENT. 4 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Malikana, whether charge on property—Suit to recover 
malikana, nature of—U. P. Land Revenue Act (UI 
of 1901), s. 74—Proprietor, eaclusion of, from settle- 
ment—Settlement with new proprietor, subject to 
malikana, to be, paid to excluded proprietor, effect of 
—Liability of new proprietor, effect of —Estoppel. 

Under the explanation to Article 132 of the 
First Schedule: of the Limitation Acta claim toa 
malikana allowance must be deemed, for the pur- 
poses of limitation, to be a claim for money charg- 
ed upon immoveable property within the meaning 
of the said Article. [p. 7-40, col. 1.) 

This principle is subject to the proviso that the 
plaintiff coming into Court to claim such malikana 
allowance must claim it asa charge uponthe im- 
moveable property concerned. [p 740, col. 1.4 

‘The proprietors of a village having refused to 
acospt a settlement, the Government settled the 


` 
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village with the actual cultivators subject to 8 
matikana charge of 124 per cent, on the land revenue 
payable to the old proprietors who had been ex- 
cluded from settlement. There were new settle- 
ments of the village in 1867 and in 1890, and at 
each of these settlements the right of the descend- 
ants of the original proprietors to receive & 
malikana allowance at 12% per cent. on the ‘land 
revenue was recognised in the wajib-ul-arz. In 8 


suit’ by one of the descendants of the old proprietors _ 


to recover his share of the malikana: 

Held, that the new proprietors, having accepted 
the settlements of 1867 and 1890 on the under- 
standing that they became liable from the date of 
each of those settlements to pay a certain sum 
annually to Government, plus 124 per cent. on the 
same to the: old proprietors, were now estopped 
from pleading that they were not liable to pay the 
matikana, [p 739, col. 2.] 


“Second appeal from a deoree of the 
Additional Sub-Judge, Saharanpur, con- 
firming that of the Munsif, Deoband. 

Mr, Kailas Nath. Katju, fur the Appel- 


lant. 
Mr. Peary Lal Banerji, for the Respond- 


ent. `~ ' 


JUDGMENT. —This is a second Anuen. 
by some of the defendants out of a very 


_larga number against whom a desres, pur- 


porting to~be one to enforos a malikana 
obarge or \allowance, payable- by the de- 
fendants generally as co-sharers in a certain 
Mahal in the village of Dandheri Khawajgi- 
pur, has been passed by both the Oourts 
below The established fasts are that in 
the year 188%, the former proprietors of 
this village, who were Rajouts’ by caste, 
rafused to accept the settlement of the 
village offered to them under the orders of 
Government; they were, therefore, excluded 
from settlement and a-settlement was offer- 
ed to the cultivators of tHe village general- 
ly, whose successors-in-ioterast ara the 
defendants in this suit. At the same time 
Government, ~ proceeding on the principle 
now recognised by section 74 of the Uni- 
ted Provinces Land Revenue Act (Local Act 
ILL of 1901), prescribed a malikana charge 
of 124 per cent. on the land revenus as 
payable by the. new proprietary body to 
the old proprietors who had been excluded 
from settlement. There were new settle- 
ments of the village in the year 1867 
aud in the year 1890, “Ab each of these 
settlements the right of certain persons, 
the’ descendants of the original proprietors 
prior ta/the year 1838, to receive a mali- 
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' granted in the year 1838 
_garded as merely a grant for the 
-of the settlement then current; along with, 
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kana allowance at 123 per cent. on the | 
land revenuo was recognised in the wajib- 
ul-arz. It is also proved that, as part of 
the record of proprietary rights in the vil- 
lage, prepared at each of these settlements, 
a khewat malikana has been drawn up in 
which the names of the persons, entitled 
to a sharein the maltkana and the sum 
payable to each of them, or to each group 
as therein specified, are duly recorded. It 
is not contested that, according. to this 
khewat malikana, the plaintiff Ghansham 


- Singh is éntitled to ressive an allowance 


as stated by him in the -plaint and we 
have not been asked to re-consider the 
claim in the plaint to the effect that 
arrears of this cbarge for a period of 11 
years prior to the institution” of the guit 
would amount to Rs. 452-5-6. The Courts 
Lelow have allowed simple interest at 12 
per. cent. per annum on the amount falling 
due each year and have thereby raised 
the total claim to Rs. 778-5.3, The deoree 
passed by the Court of first instance and 
affirmed on appeal is a simple moxney-decres 
for this amount, with future interest, against 
the whole bedy of defendants jointly. The 
appeal before us is by some of the defend- 
ants only. It will obviously be necessary 
for us to re-consider the entire case on the 
appeal of these defendants and the ‘amended 
decree which we propose to pass will affect 


- equally thcse defendants who have not ap- 
_ pealed along with the appellants before us, 


A number of pleas have been taken in the 
memorandum of appeal raising points which 
have been dealt with more or less explicitly’ 
in-the Courts below, but there has been 
no express plea against the order of the 
Courts below allowing interest. . For reasons 
which we hope to make sufficiently 
apparent, we have allowed this point to 
be argued although it was not taken in 
the memorardum of appeal. The omission, 
therefore, of the appellants to enter a formal 
plea in this Court on this point will only 
affect? our order as to the costs of the 
appeal. 

The first point taken, by the appellants 
would seem to be most capable of accurate 
statement in the form of an alternative. 
It is contended that the malikana allowance 
should be re- 
period 


? 
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this it is contended that the evidence on 
the record as to what was done at the 
settlements of 1867 and of 1890 does 
not amount to evidence of a renewal of 
the malikana-for the period cf the said 
settlements, Asa sort of alternative to 
the above it is pleaded that, if the grant 
made in the year 1838 was a grant in 
perpetuity, then the rights of the graniess 
had become: extinguished long before the 
institution of this snit by operation of the 
Statute of Limitation, The contention on 
this point is based on the fact that in she 
Indian Limitation Aot of 1859 there was 
no provision analogcus to that introdueed 
into snbsequent Statutes of Limitation, from 
the year 1871 ofwards, which is now to 
be found” in the” explanation’ appended to 
Article 132 of the First Schedale of Act 
IX of 1908 Prior to the passing of 
the Limitation’ Act of 1871 a claim to a 
malikana such as that set’ up in the 
present suit was treated as a olaim to 
immoveable property; avd it was held 
that in the event of sash elaim not bs- 
ing enforced within a period of 12 years 
the right bssame entirely barred. The 
Courts below have in substance -disposed 
of these alternative pleas together, upon a 
view which they have taken of the effect 
of proceedings at the. settlements of 1867 
“and of 1890. One of the contentions before 
us has been that it does not really 
matter what was done at those settlements, 
besause- in any case the Settloment 
Officer had “no right to Gx a malikana 
allowance in favour of persons not entitled 
‘to receive the same. Reference is mada 
to the provisions of- section 74 of the 
present Land Revente “Act, and it is 
pointed out that the right to reseive an 
annual allowance in the form of a 
percentage on the-revenus assessed is only 
conferred upon a proprietor wha is excluded 
from the settlement at which the allowance 
is fixed under the provisions of the section. 
~ As a matter of faot the question of the 
position of an exoluded proprietor who 
has once received a malitana allowance 
under the provisions of this sestion, or 
under any analogous provisions of law 
previously in foros, with regard to sub- 
sequent settlements is not dealt with directly, 
either by section 74, or by any other section 
of the Land Revenue Act. -What the 


‘ 
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Settlement Officer has to do at 
baginning of each new settlement ia 
ascertain the existing proprietary rights 
in land: if he finds that there is in 
existence a right to receive a malikana 
charge, and is of opinion that it has not 
come to av- end with the conslusion of 
the settlement at the commencement of 
which it was fixed, he is obviously under 
an obligation to recognise that right in 
the—papers drawn up by him for the 
purposes of the new settlement and to 
take into consideration the existence of the 
said right in framing his assessment 
proposals for the Mahal concerned. The 
question really raised by the argument 
before us is nob so much one of Jaw as 
of the suffisiency of the evidence on thig 
record: and the inferences fairly to ba 
drawn from such documents as the ajib- 
ul-arz and’ the khewat malikana which have 
been put in evidenca for the settlements 
of 1867- and 1890. It is not denied that, 
if at either of thase settlemants Govern- 
ment fixed a certain revenue demand on 
this Mahal and cffered to settle it with 
the proprietary ‘body, subject to the 
payment of that demand plus a malikana . 
chargea of 123 per cent, in favour ofthe’ 
descendants of the proprietors who’ had 
baen excluded in the year 1838, it waa 
within the competénce of the Local 
Government to do this. If, ‘ furthermore, 
the proprietary body accepted the settlements 
of 1867 and 1890, on the understanding 
that they basme liable from the date of 
eash of the aforesaid settlements to pay a 
certain sum annually to Government, plus 124 
per cent. "on the same to other persons, then 
ths proprietors represented by the defendants 
in the present suit are and remain subject to 
that liability, What has really been argued 
before us is that the papers on this record 
to the effect 
stated above. The argument is an ingenious 
one but doəs not appear to ba of real force. 
The terms of the wajib ul-arz, when son- 
sidered in connection with the khewat 


the 
to 


‘malikana prepared at each of the settle. 


ments, do seem ‘to baar out the conclusion 

of fast above stated, It has to ba remem- 

bered, moreover, that we are dealing with 

this matter now in second appeal, and that 

the desision of the Courts below does vary ~ 

distinctly proseed upon the basis that the — 
pad 


INDIAN 
NATAT 0. GHANSHAM SINGH. 


evidence on the record proves that at each 
of the settlements of 1867 and of: 1590, 
the proprietary body which acaepted each 
of thoss settlements accepted it subject to 
the condition that they would also be liable 
. to pay . the malitana charge in question. 
For the purposes of this appeal, therefore, 
if is quite sufficient for us to say that there 
ia on the record dosumentary -evidence 
sufficient to entitle the Courts below to 
arrive at the above conclusion. In any view 
of the case the Courts below are right in the 
-decision they have come to, which is to the 
effect that the right to receive this oharge 
is an existing right, that it was in existence 


when the Indian Limitation Act of 1871 - 


came into force and has been in existence 
ever since under the Limitation Law as 
amended in subsequent Statutes. Eas 

The next question raised, and one of greater 
difficulty, is whether the plaintiff is entitled 
to claim this charge or allowance for a 
period of 11 years antecedent to the date 
of the institution of the suit, or is limited 
fo a claim for a personal decree against 
the defendants .for a period of three years 
only. Under the explanation to Article 132 
of the First Schedule of the Indian Limitation 
Ast already. referred to, a claim to.a 
malikana allowance must be deemed, for 
the purposes of. limitation, to be a claim- 
for money charged upon immoveable property 
within the meaning of the said Article. 
This principle has been affirmed in more 
than*one decision of this Court, the case 
most nearly in point being that of Shatda 
Ala v. Phullo (1). No doubt this principle 
3s subject to the proviso that the plaint- 
iff coming into Court to claim such. makkana 
allowance must alaim it as a charge 
upon the immoveable property concerned, 
This principle clearly follows from - the 
decision of their Lordships of the Privy 
Council with regard to mortgage suits in 
the reported case of Ram Din v, Kalka 
Prasad (2).. The present oase is complicated 
by two circumstances: one is thatthe plaint 
as originally drafted - was against the 
Lambardars of the village only and claimed 
- nothing more than asimple money decree, 
The plaint, was afterwards amended under 
the orders cf tle Court, with a view to 
(1) 19 Ind. Cas. 63; 35 A. 185; 11 A. L. J. 206. 


_ < (2) 7 A 603 12 L A. 12; 4 Sax, P, O. J. 619; 4 Ind, 
Dee. (x. a C.) 


== 
ce o 


, simple 
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impleading as defendants the entire body 
of oo- sharers in the Mahal in suit and to 

claiming a charge on the property in question 

and relief ky way of an order for sale. . 
of the same. On the other hand the Court 
of first instance, although in the operative 
portion of its judgment it has written that 
the suit “is decreed with costs,” and by this 
presumably means that the claim preferred 


:.in “the plaint as amended under the orders 
_of the Cuurt is decreed, has nevertheless 


passed what is on the face of it a simple 
money-decree against all the defendants, 
which does not contain any direction for 
the sale of the property subjest to the 
charge.. Arguments before us have -been 
directed, firstly, to the insufficiency of\the 
amendments made mader the orders of the 
` Court to change the essential nature of the 
plaint as. originally drafted, and secoridly, 
to the effect on the parties of’ the fact 
that both of them have acquiesced in a 
money-decres, The plaintiff has. 
never up to this point objected to the 
fact that the decree as passed by the 
Court of first instance, and affirmed in 
first- appeal, does not give him relief by 
way of an order for sale, and on the 
other hand the defendants have appealed 
against the decree as a whole, but had no 
particular reason for taking the point 


. that the decree as passed was inconsistent 


with the operative portion of the judgment, 
In this connection our attention has been 
drawn to. the fact that im the case of 
Shaida Ali v, Phullo (1), already referred 
to, a Bench of this Court had also to deal 
with a` simple money-decree in a suit to ~ 
enforce a malikana cbarge, in which relief 
had been asked for by way of an order- 
for sale. The fact seems to be that in 
that case no one thought if worth while” 
to ask the Court to alter the form of the 
decree and the learned Judges simply 
confined themselyes to the question of 
limitation. We think that, as the oase, 
has now been argued out before us, and 
in view of the application orally . mada 


- tous on behalf of the plaintiff-respondent, 


to the effect that the decree of the Court 
of first instance skould in any event be 
brought into conformity with the operative 
portion of judgment, it is nct merely open 
to us, but isincumbent upon us, to deal with 
the entire matter and to pass whatever. 


Ne 
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decree in the case we think ‘the Qoia. 
of first instanoe onght to haye passed, 

We consider, however, that in taking this ~ 
` view: we are making a certain concession 
“to the respondent. and that, as we have 
done this, it is not fairly open to the 
_ respondent to objéct to our allowing’ the 
appellants to argue the point as to interest 
which ‘was. not expressly taken in this 
memorandum of appeal. We are very 
definitely of opinion that there is no reason, 
either in law or in equity, for allowing 
the plaintiff interest upon this claim. The 


reasoning of the Court below on this’ point, 


which, was taken into ‘consideration in the 
judgment, is only applicable to those. cases 
in. which lability “to pay interest is one 
of the express stipulations of a contract 
between the parties. The liability of the 
defendants to pay this .malikana allowance 


- was one which acsrued due every year, and. 


there seems no reason whatever why the 
plaintiff should be allowed to keep his claim 
iu abeyance fora period: of 11 .or 12 years 


aud then éxpect to be paid interest at a- 


substantial rateon all the arrears. There 
is one other point which we ought not to 
pass) over without notice. It -has been 
contended on behalf of the appellants that, 
if this Oourtis prepared to treat the plaint- 
.iff’s claim as one for the enforcement of 
a charge, which it certainly was after the 
plaint had been amended, the question ought 
farther to be considered whether the plaintiff 
` alone is entitled to sne, without any of the 
other persons entitled to the enjoyment of 
_the malikana allowance appearing on the 
record either ‘as plaintiffs or defendants. 
We think that under the khewat malikana 
druwn up ab the last settlement the right 
“to reseive this allowance was’ split up, and 
that the plaintiff alone is entitled to-maintain 
this suit for the share recorded as due to 
him: in that ‘document. To hold.otherwise 
would mean that the proprietors liable to 
pay this charge might evade their liability 
owing to the-difficulty of its enforcement, 
if. it were held’ that the only pdssible suit 
for that purpose would be one jointly 
brought by all the proprietors specified in 
the khewat malikana. z 
Thére is one more point which is one 
of detail only, .but which must not be 
altogether passed over. Appellants Nos. 5 
to 8, namely, Chettan Das, Bhikhu Mal, 
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_to pay within the 
. proprietary rights inthe Mahal in snit as 


TAL 


Jagdish Saran and Bisheshar Dayal, plaaded 
that they were not co-sharers in the Mahal 
in suit; that their rights in this village were 
limited to the actual possession of certain 
grove-lands not aisessed to revenue; and that 
they were consequently not liable to contribute 
anything towards the malikana allowance 
charged on the revenue, On this state .of 
pleadings we think it was forthe plaintiff to 
prove, as against these defendants, that 
they were subjéct to the liability claimed, and 
that he has not -done so. The suit against 
them ought to be-altogether dismissed, 
The result is that we set aside the decree 
of the lower Appellate Court, and alter the 
decrees of the Court of first instance as 
follows:—The suit. is dismissed altogether 
as against the eféndants. Chettan Das, and. 
Bhikhu Mal and Jagdish Saran and Bisheshar 
Dayal, sons of Sagun Chand. The 
sum decreed is reduced from Rs. 778 5-3 
to Rs. 462-5-6, on which simple interest 
will be allowed at 6 per cent. per annum 
from to-day’s date. We fix a period of six 
months from to-day within which this sum 
is to, be paid by those defendants against 
whom the decree remains good, with a 
direction that, in the event of their failure 
stipulated pericd, the 


specified at the’ foot of the plaint shall be 
brought to sale. We add to the decree a de- 
claration that, out of the sum of Rs, 462-5.6, 
three‘elevenths, being the malikana allow- 
ance for three years prior to the 
inatitution of the suit, is enforceable as a 
personal liability against the defendants, 
jointly, in the event of the whole money 
not being realised by the sale of the 
mortgaged ‘property; but that the balanse, 
that is to say, eight-elevenths of the sum 
decréed, is ‘not recoverable as a personal 
liability from any of the defendants. This 
appeal has susseeded only upon a point not 
taken in the memorandum of appeal which 
was argued by permission of the Court. 
We, therefore, think that the appellants 
(other than Chettan Das, Bhikha Mal, 
Jagdish Saran and Bisheshar Dayal) must 
pay the costs of the appeal. The defendants 
named above, against whom the snit has 
been dismissed, are entitled to their coats 
throughout, if they caw show that they 
have ingurred separate cesis. 

Appeal allowed : Decree modified, 


? 
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MADRAS HIGH COURT, 
+ Sxrconp Orvin Appeat No, 2258 or 1917. 
November 15, 1918. - 


Present:—Mr, Justice SesHagiri Aiyar 
and Mr, Justice Phillips. 
RAMALINGA CHETTY AND OTHERS— 
DeFENDANTS Nos. 1 to 3— APPELLANTS 

versus ` 
SIVACHIDAMBARA CHETTY AND OTRERS 
—Puarnrirrs Nos, 1 ro 7 AND Derenp- 


ants Nos, 4 TO 11— RESPONDENTS, 

Hindu Law— Joint family—Dedication to idol on 
occasian, of performance of religious obsequies by 
manager, . validity of—Ovral dedication— Registration, 
absence of, effect of—Transfer of Property Act (IV of 
1882), ss. 5, 123. 

The manager of a joint Hindu family is com- 
petent to make a gift of family property to an 
idol on the occasion of the performance of religious 
obsequies. [p. 744, col, 2.] s 
. Muthusami Pillai v. Dorasami Pillai, 11 M. L. J. 
310, Raghunath Prasad y. Gobinda Prasad, 8 A. 76; 

“ A.W. N. (1886) 19; 4 Ind. Deo. (N. s.) 1066, 
‘Gopal Chand Pande v. Babu Kunwar Singh, S., D. A. 
L.P. (1848) Vol. 6, p. 24, Hunoomanpersaud Panday v. 
Musammat Babooee Munraj Koonweree, 6 M, I. A. 898 
at p. 407; 18 W., R. 81 (n). Sevestre 253n; 2 Suth P, C 
J,29:1 Sar. P.O, J. 652; 19 E. R. 147 and Hanmantapa 
y. Jivubai, 24 B. 547; 2,Bom. L, R. 478; 12 Ind. Deo. 
(N. 8.) 895, considered. $ 4 

Rathnam v, Sivasubramania, 16 M, 352; 3 M. L. J. 
139; 5 Ind. Deo, (xN. s.) 958, distinguished. 

A person can make a gift to the trustees on 
behalf of an idol or he can make offerings 

` in the temple to an idol. -In either case the idol 
can and does own the property. In the former 
case the gift must be in writing and registered. 
Where the dedication is to the idol itself by appro- 
priate recitations from the Blokas or by“ words of 
similar import, the gift is not to any sentient being, 
real or artificial, within the meaning of section 6 
of the Transfer of Property Act and the provisions 
of section 148 of the Act relating to registration do 
mot apply. [p. 748, cols. 1 & 2.] 

Mannu Lal v. Radha Kishenji, 89 Ind. Cas. 989, not 
approved. 


- Second appeal against the decree of tbe 
Court of the Temporary Subordinate Judge, 
Cuddalore, dated the 3lst August 1917) in 
Appeal Snit No, 83 of 1916, preferred against 

- the decree of the Court of the District 
Munsif, Panruti at Cuddalore, in Original 
Suit No. 616 of 1912. 

Messrs. O. V. Ananthalrishna dizar, A. FV. 
Viswanatha Sastri and S. Ramachari, for tha 
Appellants. 

Mr. T. R. Venkatarama Sastri, fcr the 
Respondents. 

JUDGMENT,.—This is a snit to recover 
property. The father of defendants Nos: 1 
to 3 gave about 40 cents of land to a temple 
ein 1903, on the Sapandikarnam day of his 
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father’s death. There. was no writing to 
evidence it. The donor was himself a 
trustee of the temple. During his lifetime 
he regarded himself asa leesee on behalf 
of the temple and gave it the income from 
the land. After his death, the defendants 
refused either to give the income or to 
deliver possession of the land. 3 

There were two main defences. One is 
that as the gift was not in writing and 
registered, no title passed to the temple. 
The. other is that it 
petent to the donor who was a member of 
a joint Hindu family at the time of the 
gift to dispose of ancestral property in the 
way hedid. The Courts below rejected there 
contentions. 

Tn second appeal Mr, Ananthakrishna iyii 
relied strongly upon Mannu Lal v. Radha 
Kishenjt (1) för thefirst contention. The 
learngd Judges of the Allahabad High Court 
do not discuss the question nor do they refer 
to the decisions of the other High Courts 
bearing on it. It is true that the exaob 
point now raised was not decided before, 
but there are observations in the judgments 
of this Court and of the Calcutta’ High Court 
which are not sonsistent with the view taken 
in Allahabad. 

Before examining the cases we shall con- 
sider the nature of a dedication as under- 
stood by Hindus and the few texts ‘cf 
Hindu Law bearing on, it. A dedication, 
offering, or oblation as it is called’'is general- 


ly made on the occasions of deaths or | 


marriages in a Hirdu family. The urung] 
form is to take a leaf of the Tulsi plant 
in band and with water offer the property 
in the presence of the persons assembled, It is 
not usually done before the temple, or in the 
presence of the trustees. 
such that no writing will be thought of, 
We are not sure that a writing, will not be 
regarded as detracting from the eanctity of 
the proceeding. The question is 
such a prccess is ineffectual’ to paes pro- 
perty. In the Chandogya Upanishad, this 
is whatis stated regarding the persons who 


benefit by a religious offering 
* * * *  * * 


“He who presents an oblation, bas 
made an offering in all worlds in 
all beings, in all souls.”...... As in the 

~ a 


(1) 26 Ind. Cas. 989, 


was not com: 


The occasion is | 


‘whether - 


= 
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world hungry infants press round 
mother so do all beings await the holy 
oblations. They await thé holy oblations.” 
| The usual religious formula pronounced 
by every Hindu male or female, . on the 
occasion of any offering or feeding is that it 
is made te God as “He is watching all 
beings”, Pog 8 
E BK” < * $ 
Ka a dédication of the kind we 
have referred to is intended to benefit the 
public in whom the spirit of God is said 
to reside, Ft is to the Universal Soul which 
pervades all beinge. These offerings are 
not to any specific person, real or artificial. 
The learned Vakil for the appellants refer- 
red to the observations in Jagadindra Nath 
Roy-v. Hemanta Kumari Debi (2), where an 
idol was spoken of as a juridical person. 
It was pointed out in Manohar Ganesh Tambe- 
kar v. Lakshmiram | Govindram (3) and 
Bhupate Nath Smratitirthe v. Ram Lal Maitra 
(4) that in an ideal sense, an idol is a 
person capable of owning property. A 
person.can make a gift to the trustees on 
behalf of an idol or he can make offerings 
. in the temple to the idol. In these cases, 
the idol can‘and does own ‘the property. 
But it does not follow from it, that a 
dedicaticn must be in the form prescribed 
by section 128 of the Transfer of Property 
Act. There are various modes of giving 
property to a temple. One is by givirg it 
to the trustees. Jn-that case, tke provi- 
sion cf the Trarsfer of Property Act must 
be complicd with. Anotheris by dedication 
to the idol itself. -If this is in writing, it is 
open to argument that by virtue of the 
Registration Act, no title would pass unless 
` tbe document is registered. The third mode 
is the one with -whioh we are concerned 
and, which is cbserved on occasions of 
marriage or death, Although the donor 
may.interd that the embodiment of the 
Universal Soul worshipped in a particular 
place shocvld have the benefit of the 
dedication; the words.employed by him and 
the object aimed at by him are what has 
been indicated in the Chandogya Upanishad 
(2) salc. 129; 81 I. A, 203; 8 C. W. N. 809; 6 Bom. 
D. e 1 A. L. J. 585; 8 Sar. P. CO. J. 698 
P. 
; (3) 12 B. 247, 12 Ind. Jur. 387; 6 ind. Dec. (N. 8-) 
65 


(4) 3 Ind. Cas. 642; 370. 128 at pp. 140, 158; 10 
C, k. J. 355; 14 0. W. N, 18, 


their a 


and in the formula we have referred to' 
In these cases the gift is not to any sentient 
being, real or artifisial, so as to attract section 
5 of the Transfer of Property Act. 

The property thus dedicated ceases to 
belong to the donor. That undoubtedly is 
the Hindu idea. After an elaborate review 
of the Hindu texts, Mr, Justice Mookerjee 
saya in Bhupati Nuth Smrititirtho v, Ram Lal 
Maira (4): “Is is conclusively established 
from these authorities that according to striot 
Hindu juridical notions there can be no gift 
„in favour of the gods. Weare not soncern- 
‘ed now with the philosophical reason for 
this position, and it is needless to enquire 
whether it is due to the fact that in the 
earliest times physical objects were deified, 
and sould not, therefore, he very well sup- 
posed to be capable of acceptance of a gift, 
or to the fact that the deity was conaeived~ 
as a being’ to whom a mortal could not 
_aspire to make a gift, but could only content 
“himself with a dedisation of things for 
acceptance.” In one of the early texts 
(Vyavahara Mayukha, Chapter IV, section 7, 
placitum 23) it is said qhoting Katyayana 
that wealth which has been assigned for 
religious purposes-is extra commercium. In 
the Caloutta case already referred to, the 
same learned Judge deals with this matter 
in these terms: “If, therefore, a dedication 
is made in favour of the deity, what is the 
position? The owner is divested of his 
rights. The deity cannot accept. In whom 
does the property vest P The answer is that 
the King is the custodian of all such property. 
This is sufficiently indicated by the following 
passages: Vijnaneswara in ‘the Mitakshara 
(Vyavahara Adhyaya, verse 186) Jays it down 
that one of the duties of the King is the 
protection of the Devagriha, and Aparaditya 
and Mitra Misra in their commentaries on 
‘the same subje3t lay down the rule in the 
same manner. In the Suraneeti, Chapter 
IV, verse 19, stress is laid upon this as one 
-of the primary duties of Kings. The tras 
Hindu conception of dedication for the 
establishment of the image of the deity, and 
for the maintenance thereof is that the 
owner divests himself of all rights in the 
property; the King as the ultimate protector 


-~ of the State undertakes the! supervision of 


all endowments. There is no accsptanse on 
the part of tha deity but from the dedisa- 
stion, religious ‘merit and spiritual benefi; 


. 744, 


8 


` agerue to the founder and material benefit 
-agorues .f2 the person in charge of the 
worship and the creatares cf God. See 
also West, J., in Manohar Ganesh Tambekar v. 
Lakshmiram Govindram (8), This conception 
of the effest of dedication is common to 
many systems of jurisprudence. In the Roman 
law, property dedicated to religious purposes 
wasertracommer cium. See Ulpian’s Frag, XXII, 
section 6, In Muhammadan Law dedications 
of this kind are not uncommon. It seems 
to us, therefore, that tohold that unless a 
donation for religious purposes conforms to 
the requirements of the Transfer of Property 
Ast, it would bs invalid, would bə « to intro- 
duse an idea foreign\3t least to Hindu 
notions of religious donation. Of course, if 
the Statute Law imposes such a restriction, 
it must be obeyed. But the Transfer of 
Property Act is not exhaustive of all modes 
of transfer, and as we pointed ont, if the 
true intent of a dedication is not to give pro- 
- perty to a sentient being, the chapter relating 
to gifts can hava no application to gifts 
by dedication. This is substantially the idea 
that underlies the decision in Pallayya v. 
Ramavadhanulu (5). For. these reasons we 
are of opinion that the dedication on the 
Sipandikarnam day divested the donor of ‘ 
his-xights and conferred them-on the temple. ` 

Oa the second question reliance was placad 
by the learned Vakil for the appellant ou 
Muthusamit Pillai v. Dorasami “Pillai (6). 
The ocaasion of the-gift is not menticned in 
the judgment. The learned Judges quote 
without disapproval Raghunath Prasad v. 
Gobinda-Prasad (7). That judgment refers 
to Gopal Ohand Pande v, Babu Kunwar 
Singh - (8), the decision -of the Sndder 
Dewanny Adawlnt, Lower Proviness, 1843, 
Vol, V, page 24,a9 authority. On turning 
to this latter decision if is seen that the 
Vyvasta of the Pandit on whiéh the son- 
Glusion was based refer to Hindn texts and 
Puranic Slokas for the broad proposition that . 
a gift to Vishnu and other deities by the . 
manager of the family is within his 
a eran In Mitakshara, Chapter I, section 

l, placitum 28, itis stated: “Even a single 
individual may conclude a donation, mort- 


(5) 13 M. L. J. 864. 

(6) 11 M. L, J. 310. 

(7) 8 A. 76; A. W. N. (1886) 19; 4 Ind, Dac. (x. 5) 
1065. - 
(8) 8. D. A. DP. (1843) Vol, 5, p. 24, 
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gage or sale, of immoveable property, 
“during a season of distress for the sake of 
the family and especially-for pious purposes.” 

In Hunoomaxpersaud Panday v. Musammat 


. Batooce Munraj Koonweree (9), this proposi- 


tion is quoted’ with approval. In placitum 
29 the expression ‘pious purposes’ is explained 
thus “such as the obsequies of the father”, 
eto. That explanation would undoubtedly 
cover the present case. It was pointed out 


‘by a Full Bench of this Courtin Baba v. 


Timma (10) that if there is a special text of 
Hindu Law in favour of a disposition by 
the manager, Courts are bound “to give 
effect toit. In Hanmantapa v. Jivubai (11) 
the same principle was enunciated. Having 
regard to these authorities and to the text 
of Mitakshars, it seems clear that at any 
rate in the performance “of religious 
obsequies the manager of a Hindu family, . 
is competent to give property toa temple. 
In Rathnam v. Sivasubramania (12), a 
silver vehicle was presented to the temple 
not on any oscasion of death or marriage 
but as a present on an ordinary occasion. 
It is doubtful whether. such an offering oan 
be said to ba one for religious’ purposes, 
and whether it would be covered by plasita 
28, 29 of Chapter I, section 1, of Mitakshara. | 
The present case is clearly within the-rule 
enunciated in those texts. Other texts, may 
bə quoted in support of this view. But it 
is not necessary to multiply citations, We 
hold that it is not beyond the competence 
of a Hindu manager to make a gift of the’ 
kind we are dealing with.” For these reasons 
the second appeal fails and must- -be 
dismissed with costs. , d 

M.0.P, 4 

Appeal dismissed, 
(9) 6M. I. A. 393 at 


p. 407; 18 W. R. 8in; 


- Sevestre 253 n; 2 Suth. P. O. J. 29;1 Sar. P. Q. J, 


532; 19 E. R. 147. : 

(10) 7 M. 857; 8 Ind. Jur, 183; 2 Ind Dec. - 
(N. 8.) 883. 

(11) 24 B. 547; 2 Bom. L. R. 478; 12 Ind Dee. 
(N. 8.) 895. 

(12) 16 M. 353; 3 M. L. J. 189; 5 Ind. Dec. (x. s.) 
953, 
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CALCUTTA HIGH COURT. - 
ÅPPEAL Fon ORIGINAL ORDER No. 355 0r. 1916; 
Roe No, 35 or 1917, 
‘ . Atigust 20, 1918. 
Present: —Justice Sir John Woddroffe, Kr., 
and Jnatice Sir Syed Shamsul Huda, Kr. - 
RAHAMATUNNESSA KHANAM CHOU- 
_ DHURANI AND orugas— PaTITIONERS 
| — APPELLANTS : 
versus 
Nawab Syed ABDUL SOBHAN 
_ OHOUDHURY AND OTHERS— OPPOSITE 


Panty—Responcents. 

Civil Procedure Code (Act. V of 1908), s. 115, 
0. IX, rr. 3,18, O. XLII, r. 1 (d)—Application to 
set aside ex ‘parte decree, dismissal of, for default— + 
Application to restoré application, dismissal of-—- 
Appeal, whether lies—Revision—High Court, inter- 
ference by, 

No appeal lies from an ordempurporting to have 
been made under Order IX, rule 3, of -the , Civil 
“Procedure Cade, . dismissing an application for 
restorationcof an application to set aside an ex parte 
deoree. [p. 746, col. 2.] 

Where the lower Court dismissed for defanli an 
application for restoration of an application for 
setting aside an ex parte decree without consider- 
ing whether there was sufficient cause for the non- 
appearance of the petitioner the High Conrt, in 
revision, set aside the order and: directed’that the 
application for setting aside the ex parte decree 
should be restored. [p. 746, col. 2.] 4 


Appeal against the order of the Subordi- 
nate Judge, 3rd Court,’ Mymensingh, dated 
the 13th November 1916. - 

FACTS.—The respondents and opposite 
parties obtained an er parte decree against 
the appellant in a mortgage suit. The appellant 
thereafter applied under Order IX, rule 13, 
to set aside the ex parte decree, In the course 
of. that “application. a commission was 
issued for the examination of the appellant 
herself, But it returned unexecuted several 
titnes; ultimately it was dismissed for 
default of the petitioner, Then she 
made atfapplisation for restoration of that 
application, but the lower Court held that 

as the. applicant had failed several times 
to adduce her evidence on the dates that 
were fixed and as ultimately there was 
default for want of proper intimation to 
‘the Pleader to apply- for postponement, 
the application could not’ be restored.“ 
The petitioner (who was on ker death 
substituted by the present appellants) 
appealed to the High Court and filed an 
alternative: petition for revision, 

Babu Sarat Chandra Roy Ohowdhury (with 
him Babus Bhupendra Nath Boseand Bansort 


Wd 
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Lat Sarkar), for the Respondentz, took a 


preliminary objestioh that no appeal 
lay asthe Judge had said in his order 
“none appeared though the application 


is called on for hearing ” and s6nsequently 
thé order of dismissal was under Order iX, 
rule 3, instead-of Order IX, rule 8, Civil 
Procedure Code, An order - dismissing an 
application for restoration- in such a case 
(under Order IX, rule 4, Civil Procedure 
Code) was not open to appeal under Order 
XLIII, Civil Procedure Code, Then there 
was no ground for interference in revision, 
because the lower Court con-idering the 
evidence held that there was no sufficient 
cause for non-appearance. 

Babu Jogesh Chandra Hoy (with him Babu 
Ramgati Sarkar), for the Appellants.—There 
was grave injustice as the petition for restora- 
tion was put in only 10 minutes after the 
application was struck off. Then there 
was the ground of petitioner's illness and 
her inability to depose before the Com- 
missioner. The Commissioner for this 
reason was late in taking down her evidence 
and -consequently could not finish before 
the fixed date. Both parties thought that 
the case would not be „taken up as the 
Commissioner was still taking down her 
evidence. It was only a bona fide mistake 
that cansed the non-appearance. 


~ JUDGMENT.-—In this case there is both- 


an appeal and a Rule. An objection has been 
taken thatno appeal lies and I think that 
objection should suaceed. 

The appeal is, therefore, dismissed without 
costs. 

Nextly, with regard to the Rule, we 
should consider whether this is e oase in 
which we should interfere on the Rule 
which has been granted; and we think, 
amongst other grounds, there is the fact 
that the Court has not .addreesed itself to 


. the consideration of the case whether there 


was sufficient cause for the non- appearance 
of the petitioner. Therefore it is open 
to us ou this Rule to interfere, We think 
that on the merits the order shonld be 
sei aside. We accordingly set aside the 
order and direct that the application for 
setting aside the ex parte decree be restored, 

We make no order as tothe costs of this 
Rule. 


We shcrid mention that the learned 


` Vakila on behalf of Ahmed Hossein Chou. 


S 
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dhury, Mahamed Hossein Ohoudbury and 
Noor Mahamed Ohondhury and Syed Altaf 
Ali Choudhury take exception to the order 
of substitution which has been made. This 
objection should have been taken before the 
oase was argued. In any case it is not made 
out so far as this Rule is concerned. 
4 Order`set aside, 
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- NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
- Sngonp Cryin Arrear No. 19 or 1915. 
~ September 21, 1916. 
Present:—-Mr. Prideaux, A. J. O, 
GHUNARI KURMI—Puaintirr— 
APPALLANT 
versus 
PURSHOTTAM—Derenvant— 
RESPONDENT. 

Civi} Procedure. Code (Act V of 1908), Sch, IH— 
Arbitration during pendency of suit—Award, 

If the matter in dispute in a auit is, during 
the pendency of the suit, referred to arbitration 
without the intervention of the Court, the refer- 
ence does-not fall within. the provisions of ‘the 
Second Schedule to the Civil Procedure Code, but 
the award may be recorded as an agreement ad- 
justing or compromising the suit and a decree ma 
be passed in the terms of the award. [p. 746, col. 2 

“Harakhbai v. Jamnabai, 19 Ind. Cas. 786; 37 B. 639; 
15 Bom. L. R. 340 and Pragdas v. Girdhardas, 26 B. 
76; 3 Bom. L. R. 43}, followed. 

Appeal from the decree of the District . 
Judge, Bilaspur, dated the 23rd Marsh 1915, 
in Civil Appeal No. 18 of 1915. 

Mr. M. R. Bobde, for the Appellant. 

Mr; J. O. Ghosh, for the Respondent. 
` JUDGMENT.—The parties to the suit and 
one Dukhram Kurmi are oco-sharer Mal- 
guzars of 9 annas 1/75 pies share of Mouza 
Tanda, Tahsil Bilaspur. Plaintiff sues for 
possession of field No. 2 area 1/9 acres of 
the village. During the pendency of the 
suit the parties referred the question in 
dispute to arbitration without the interyer- 
tion of the Oonrt, The reference to the 
arbitration was in writing and the arbitrators 
gave their award on 5th October 1914, 

They give the field in suit. to the 
defendant and gave the field No. $ belonging 
to the defendant tothe plaintiff. But the 
. plaintiff refused to accept this award on 

the ground that a plot not in dispute 


_— 
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had been awarded to him, The trial 
Conrt treated the matter as one falling 
within the Second Schedule of the Civil 
Procedure Code and finding under paragraph 
21 of that Schedule that as no grounds 
mentioned in paragraphs 14 and 15 were 
proved, ordered the award to be filed and 
dismissed the suit. On appeal the District 
Judge, Bilaspur, came to the conclusion 
that the oase did not fall under the 
Second Schedule and „that the’ submission 
to arbitration and the award “might be 
recorded as an agreement or adjustment 
compromising a suit; and that submission 
to arbitration and a valid award constitute 
‘a proper adjustment, and the only question 
for determination was whether the 
award was valid, He. held that it was 
necessary to remand the oase for 
a fresh “trial on the ground that it had 
to be determined whether the parties had 
referred the question of plot No. $ to 
arbitration and that if this matter was 
not referred to arbitration, a further 
question would ‘arise whether the decision 
of the arbitrators with -respect to plot 
No. $ could be treated as null and- void 
without affecting the rest of the award. 
Against that order of remand the present 
appeal has been filed. 

It seems to.me very clear that the 
reference to arbitration admittedly. made 
by the parties in this suit with regard ‘to plot 
No. = does not fall within the provisions of 
the Second Schedule. Paragraphs 1 to 16 
of that Schedule plainly apply to arbitrations ~ 
inta suit and paragraphs 17 to 21 to 
arbitrations initiated by the parties. Here 
though the arbitration took place during 
the pendency of the suit yet it was not 


referred through Court. It must, 
therefore, be held that as a- referense 
to arbitration: ‘was made without the 


intervention of the Court the award may, 
if the Court thinks fit, be recorded as an 
agreement adjusting or compromising the 
suit and = decree may ba passed in terms 


. of such award, the Court having ‘power 


to enquire into the disputed’ compromise 
aud to record it, if satisfied that the com: 
promise was properly arrivedat [ Harakhbai v. 
Jamnabat (1) and Pragdas v. Girdhardas (2}]. 

(1) 19 Ind. Cas. 786;, 37 B. 639; 15 Bom. L, R. 


340. $ 
(2) 26 B. 76; 3 Bom. L, R, 48l, °  - 


~ correct. 
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16 is pressed, that evenin this view of 
the case there is sufficient material on the 
record to enable this Court to come to a 
final decision in‘ the matter. It is said 
that as the award was only objected to 
on the ground that becanse a plot not in 
dispute was awarded to the plaintiff and 
the solitary witness examined proved that 
the plaintiff accepted the award, it should 
be held that.he is bound by the terms 
thereof, Bot whether the plaintiff did or 
did not accept.~the ‘award was not put 

into „issue and that question cannot be 
` desided’ until the parties have been examin- 
ed as regards it. The record as it stands 
does not enable me to give any desision 
on the'question a5 to what matters beyond 
the question” of plot No. $ ware refer- 
red to the arbitrators for disposal. If they 
were given a frees hand inthe matter and. 
were empowered to dispose of plot No. $ 
in arbitration, then their decision must 
hold good. In cases where the parties 
have half a dozen separate matters in dis- 
pute; only one of which is pending before 
.a.Court, there is nothing to prevent them 
in referring every matter including that 
in the Court to a' single arbitration, the 
decision in which would bind them as 
regards not coly the matter in Oourt 
bub the other matters’ as well. In the 
present case the parties maat be question- 
ed as. to what disputes were astually re- 
ferred to the arbitration and until this is 
done, the oase cannot be satisfactorily dis- 
posed of. If the defendant alleges, as he 
seems'to do, the plaintiff immediately ac- 
cepted the award made and that point is 
disputed by the plaintiff, an issue on it 
will be necessary. In dealing with the 
question as to whether plot No. 3 was 
included in the reference to the arbitrators 
I would direst the first Court’s attention to 
peragraph 6 of the defendant’s written state- 
ment filed on 7th October 1914. It seems to 
me that the order of remand appealed from is 
J, therefore, dismiss this appeal 
with costs, 

Appeal dismissed. 


> 
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ALLAHABAD HIGH COURT. 
Szconp Civin ArreaL No. 216 oF 1917, 
i January 4, 1919. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. ©. Banerji; Kr, 

KAREHRU AND AXOTHER— DEFENDANTS 

—APPELLANTS 
versus 


MATHURA PRASAD—PLAINTIKE 


— ReEsPoNDENT, 

. Agra Tenancy Act (IT of 1901), ss. 154, 158, 177 
—Resumption proceedings—Appeal, forum of-~-Pro. 
prietary title, question of—Jyrisdiction of Civil and 
Revenue. Courts, 5 

A Zemindar took proceedings to resume certain 
land under section 154 of the Agra Tenancy Act, 
The defendant pleaded that the land was not 
resumable under that section and also that he had 
held the land rent-free for more than fifty years 
and by two successors, The Collector held that the 
land was resumable under section 164 and passed a 
‘decree for ejectment. The defendant appealed to 
the Oommissioner. By his memorandum of appeal 
he contended, first, that the snit was barred by 
limitation; secondly, that the land was not held 
at the pleasure of the grantor; thirdly, that the 
land was a charitable-grant and, therefore, not 
resumable: fourthly, that the Court should have 
proceeded under section 158 of the Agra Tenancy 
Act. The Commissioner dismissed the appeal and 
the defendant filed, an application in revision 
before the Board of Revenue, who held that the 
land was not resumable and remitted the case 
baek ito the Court of first instance to deal with 
the other issues. The matter coming again before 
the Assistant Collector, he held that section 158 
applied and declared that the defendant shonld be 
deemed to be a proprietor and proceeded to fix 
the revenue. The plaintiff Zemindar appealed to 
the District Judge, who declared that the appeal 
to the Commissioner, the application for revision 


< to the Board of Revenue and the second hearing 


by the Assistant Collector were all null and, void 
and further proceeded to declare that the original 
decision of thé first Court had become final: 

Held, (1) that there being no question of pro. 
prietary title in issue in the appeal in the 
resumption proceedings, the appeal had been rightly 
entertained by the Commissioner, and that the 
decision of the Board: of Revenue could not be 
treated as null and void: [p; 749, col. 2; p. 749, col. 1.] 

(2) that, therefore, the Assistant Collector wag 
right in determining the matter upon remand and 
that the District Judge should have decided the 
appeal on the merits [p. 749, col. 1.] 


Second appeal from a decree of the District 
Judge, Agra, reversing that of the Assistant 
Oollestor, First Class, Muttra. 

Mr. Gulzari Lal, for the Appellants. 

Mr. ‘Durga Charan Banerji, for the Re- 
spondent, 


JOUDGMENT.—This appeal arises under 


the following circumstances, A Zemindar 
N 
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took proceedings before an Assistant Collector 
‘of the ‘first class to’regume certain land 
under section 154 of the Tenancy Act, 
“The defendant pleaded.that the land was not 
resumable under that section and also that ke 
had héld the land rent-free for more than fifty 
years and by two successors. The Collector 
held that the land was resumble under sestion 
154 and passed a decree for ejeotment. The 
defendant appéaled to the Commissioner, By 
his memorandum -of appesl he contended, 
first, that the suit was barred by limita- 
tion; secondly, that the land was not held 
at the pleasure of the grantor. thirdly, that 
the land was a sharitable Erant and there- 
fcre not resumable; fourthly that the Coart 
should have proceeded under ‘section 158. 
The Commissioner dismissed the appeal 
and the defendant filed an application in 
revision before the Boarg of Revenue, who 
held that the land was not resümabla and 
remitted the case bask fo the Court of 
first instance to dea) with the other 
izsues, The matter  oming again before 
the, Assistant Collector, he held that 
section: 158 applied and declared the de- 
fendant should be deemed to be- a pro- 
prietor and proceeded to fix the revenue. 
The plaintiff Zemindar appealed to the 
District Judge”, who declared that the 
appeal to the Com missioner, the application 
| tor. revision to the Board of Revenue.and 
the second hearing. py the Assistant Collestor 
were all null and void, and further proceeded 
to declare that the original decision of 
the first Court ‘had become final. 

It is not quite gagy to see how the learned 
District Judge gould take it npon himself 
to restore anf decree—he—might no doubt 
have allowed the appeal and eet aside 
the decree Of the Assistant Collector on 


the ground that he had no jurisdiction 
to pass the decree; but ib is difficult to 
see how he could go any further. Itappears 


that no exception was taken by the Zemindar 
to the original appeal to the Commissioner on 
the ground that he had ro jurisdiction to 
hear the appeal, nor does it appear that 
any: objection was taken to the hearing 
of the application for revision by the 
Board of Revenue, -nor was any objection 
taken apparently to the re-hearing of the 
ease by the Assistant Collector as the result of 
the order of the Board of Revenue. ‘The view 
taken by the learned District Judge was 
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that the appeal against the original desision 
of the Assistant Collestor did not lie to 
the Commissioner and that consequently all 
proceedings were absolutely null and void; 
except the original decision of the Assistant. 
Collestor and there not having been any 
valid appeal against that degree it had 
besome final. Under the Tenancy Act 
appeals lie from the decisions of the Court 
of the Assistant Collector to the Oom- 


. 4 . 
-missioner when proceedings are taken under 


section 154 and, therefore, prima facie the 
appeal to the Commissioner in the present 
ease was correct. Section 177, however, 
certain cases to, 
the District Judge and amongst others in 
all suits in which a “question of proprietary 
title has been in issue in the Court of. 
first instance, and is a matter in issue in 
the appeal.’ It is contended on behalf 
of the respondent to the appeal. before ug 
that because in the fourth ground in the 
memorandum of appeal to the Commissioner 
the then appellant stated that proceedings 
ghould have been taken by the Assistant 
Collestor under section 158 of the Tenansy , 
Act a question of proprietary: title was a 
matter in issue inthe appeal and, there- 
fore, the appeal should not have been 
made to the Commissioner. Assuming (but 
without deciding) that ground No. 4 did 
raise a question of proprietary title, and 
bearing in mind`that as a matter of faot . 
no decision was some to on this alleged 
question of proprietary title, and bearing 
in mind elso that it does not appear that 
evidence was given or arguments addressed 
upon this question before the Commissioner, 
it is a little diffisulf -to say that 
question was “in issue” before the Com- 
missioner, that is to say, was “in issue- 
in the appeal.” In the course of the 
argument we asked whether it could be 
said that the question of proprietary title 
was “in issue in the gppedl,” if after the 
appeal had been filed it had been strnok 
oat or abandoned, or if the Commissioner 
bad declined to frame any issue on this 
point, and it had practically to be admitted 
that in such a case it could not be eaid 
that the question of proprietary title was 
“in issue in the appeal,” We think under the 
sircumstances of this oase that the question 
of proprietary title was not ‘fn issue in 
the appeal” before the Com nissionar, and 
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_ that accordingly the desision of the Board 
of Revenue cannot -bə treated as null 
and void. This- being so the Assistant 
Collector was right in determining the matter 
upon remand and the learned< Judge was. 
wrozg in not deciding the appeal upon 
the merits. We accordingly allow the appeal, 
set aside the decree of the District Judge 
‘aud remand thé oaseto him with directions 
to re-admit -the appeal upon its original 
-number on the file ‘and proceed to hear 
and determine the same having regard to 
what we have said dbove. Costs here and 
hitherto will be costs in the cause. 

Appeal decreed; Oase remanded. 
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PUNJAB CHIEF COURT. 
Misoatuansous Ssconp Civin Appsat No, 1471 
or 1917. 

April 29, 1918. 

. Present:—Mr. Justice Chevis. 
RAHMAT BEG—Ptaintirs— 
APPELLANT 
versus 
Musammat SHAH BEGAM AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
Jurisdiction—Value of suit—Restitution of conjugal 
rights, -sutt for, valuation of-—Injunction, prayer for, 
whether to be valued separately. 
The valuation of a suit for restitution of conjugal 
‘tights in which the plaintiff asks for a, decree 


against the ,other party to the alleged marriage d 


either alone, or" with other defendants, is Rs. 200 
for purposes of Court-fee and Rs. 1,000 for pur- 
poses of jurisdiction. In such a suit the claim for 
an injunction against the relatives of the wife is 
merely an ancillary and incidental relief and need 
not be separately valued. 


, Miscellaneous second appeal from the order 
: of the Additional District Judge, Lahore, 
‘dated the 20th March 1917. 
' Syed Mohsin Shah, for the Appellant. 
Mr, Niaz Ali, for the Respondents. es 
-JUDGMENT.—This is a suit by a 
husband who claims a. dseree- against his 
wife for restitution of conjugal rights, and 
an injunction against her father, mother 
-and two brothers restraining them from 
. preventing her return to him. 
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Court having decresd the ‘claim the wife 
appealed to the District Judge, and on 
her behalf if was urged thatas the value 


of the decree for restitution alone was 
Rs. 1,000, the value of the whole suit 
including the injunstion must be over 


Rs. 1,000, and -so the case was beyond the 
jurisdiction of the first Oourt and the plaint 
was understamped. 

The learned District Jadze held theca 
pleas sound and reversed the first Court’s 
decree and orderéd the plaint to be 
returned for presentation to a Court of 
competent jurisdiction after - 
siamp. 

The plaintiff appeals to this Court. The 
wifes mother is now dead, so I strike 
her name off the record, I think the 
learned District Judge is wrong. Musammat 
Bhani v. Bansi (1) is an authority for 


Y 


holding that the claim for an injunotion 
is merely an ancillary and incidental 
relief, Further 1 note that in the rules 


made by the Chief Court withthe sana- 
tion of the Local Government, we find 
“suits in which the plaintiffin the plaint 
asks for a desree against the other party 
to the alleged marriage, either alone, or 
with other defendants, for restitution of conjugal 
right? are valued at Rs. 200 for purposes 
of Court-fee and at Rs. 1,000 for purposes 
of Saits Valuation Act and Punjab Courts 
Ast. 

Now nobody but the wife herself oan 
restore the conjugal rights, so as against other 
defendants to such a suit the claim could only 

-~ be for an injunction, 

The learned -Pleader forthe respondents 
points to section 7, clause 4 (d), of the Court 
Fees Act, but that relates to suits in which 
the main relief is an injunction. 

-I hold that the first Court bad juris- 
diction to try the case, and that the plaint 
is suffisiently stampei. J, therafore, acapt 
this appeal and reversing the District 
Judge’s desision I return the case to him 
, for desision of the appeal on the marits. 
Stamp on appeal to this Court to be 


. 


making up 5 


refunded, other costs in this Court to follow. 


the event, 


Appeal accepted, 
(1) 83 Ind, Cas,-1002; 28 P. W. R. 1916. 
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MAHARAJAH OF BOBBILI t. ZAMINDAR OF SALUR. 


MADRAS HIGH COURT. 
Civin Revision Patrrron No. 1311 or 1917, 
Ostober 1, 1918. 
Present: —Mr. Justise Kumaraswami Sastri, 
Maharaitah Sri Maharajah Sahib Maharban 
. Dostan Maharajah Sri Rav Siz 
VENKATASWHTACHELLAPATHIE 
RANGA RAO BAHADUR GARU, 
MAHARAJAH or BOBBILI, navine 
ABDICATED HIS R GATS ON LL-10-1916 In 
FaVOUR OF HIS ELDEST SON, Tus HON’ BUE 
Sri Rajah Roo Sri VENKATA KUMARA 
KRISTNA RANGA RAO BAHADUR 
GARU, RAJAH or BOBBILI—Daranpant 
© “m= PETITIONER < 
versus ' 

Sri Rajah Sri LAKCHML NARASIMHA 
SANYASI RAJU PEDA BALIAR 
SINHULD BAHADUR GARU, 
ZAMINDAR or SALU R—Postntire— 


“RESPONDENT, | R 

Civil Procedure Code (Act V of 1903), O. VII, r. 10, 
O. XLI, v. 28—Plaint, return of, for presentation to 
proper Court—Order passed on evidence tendered— 
Appeal—Remand for appointment of second Commis- - 
sioner to re-value properties, validity of, 

Where a plaint is returned for presentation to 
a Court having pécuniary jarisdiction to entertain 
it and the order is passed on a- consideration of 
all the evidence tendered before the Court, it is 
not competent to the Appellate Court to remand 
the whole case under Order XLI, rule 23, Civil 
Procedure Code, merely because, in its opinion, the 
appointment of an experienced Commissioner is 
expedient to re-value the properties. 


~ 


Petition, under section 115 of Aot V of 
1908, praying the High Court to revise 
the order of the District Court, Vizagapatam, 
in Civil Miscellaneous Appeal No. 4 of 1917, 
preferred against the decree of the Court of 
the District Munsif, Parvatipur, in Original 
Suit No. 576 of 1915, 


Mr, V. Ramesom, for the Petitioner. 
Mr. R. Narastmaam for the Hon’ble Mr. B. 
N. Sarma, for the Respondent. ` 


JUDGMENT.—The District Munsif found 
that the value of the suit was beyond 
the pecuniary limits of his jurisdiction and 
returned , the plaint for presentation to the 
proper Court. He took all the evidence 
that was tendered before him. On appaal, 
the District Judge was of opinion that 
the evidence of the Commissioner which 
was acted upon by the District Munsif was 
unreliable owing to his want of experiense 
of the forests on the suit astateand that 
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“it was desirable to gefa valuation mado: 
by some officer of experience who has 
also knowledge of local sonditions or is 
in a position to ascertain them,” He, 
therefore, reversed the order of the Dis- 
triot Munsif and remanded the suit for dis- 
posal, 

Objection is taken tothe procedure adopt- 
ed by the District Judge on the ground that 
he has no power to reverse and . remand the 
suit. $ 4 

I am of opinion that the objection is gound. 
Ail the evidence that was'tendered was taken 
by the District Munsif and be dwelt with 
the question of the value of the property 
on its merits ard ou the evidence -before 
him. No error of law is suggested. The 
function of the Appellate Court in such 
cases is eitkér to confirm or reverse the 
decision of the lower Coart and when it is of 
opinion that the evidence on record is not 
sufficient (o enable it to coam3to a proper 
decision, to cil] for additions eviderce, If 
the decision of the lower Court is arrived 
at by the exclusion of relevant evidenca or 
by admitting irrelevant evidenca or is vitiated 
by avy other irregularity, the Appellate Cozrt 
can call for a revised finding in the light 
of its observations. These are the powers 
which: Appellate Courts have under Order 
XLI of the Code of Civil Proczdure «hen the 
case has not bean disposed of on a preliminary 
point by the lower Court and the Appellate 
Court disagrees with it. 

The power to reveree and remand in such 
cases is given by rule 23 of Order XLI of 
the Code of Oivil Procedure and though it 
has been held thatthe rule is not exhaustive, 
1 do’ not think that recourse should be hau 
to Order XLI, rule 23, when the proper course 
is to follow the procedure in. Order XLI, rules 
24 to 29. 3 

In tte present case the remand of the 
whole suit for disposal by the lower Court is, 
in my opinion, not warranted by the provisions 
of Order XLI of the Code of Civil Procedure. 

I eet aside the order of the District Court 
and direct the appeal to the District Court 
be disposed'of acsording to law in the light 
of the above observations. 

Costs will abide and follow the result. 

M. 0. P. ` 

Order set aside; Oase remzndel, 
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CHANDRODAYA BHATTACHARJEE U. CHANDRA KALA. 


CALOUTTA HIGH COURT. 


\ Solling v. Broughton (1) Trustees & Agency Oog 


Afrnab vaot APPELLATE Deges No. 1450 op ~v. Short (2). (2) The defendants not claiming 


1917, 
January 21, 1919. 


: Present: —MreJd ustice Fletcher and Mr. Justice 


— Walmsley. 


` CHANDRODAYA BHATTACHARJEE- — 


PLAINTIFF.— APPELLART 
versus dis 


/ 
“Srimati CHANDRAKALA: AND OTHERS 
— DEFENDANTS — RESPONDENTS. . 

Limitation Act (1X of 1908', Sch. I, Art. 144— 
Adverse possession—=Lrespaséers, independent, whether 
can tack- on perioda of Selena Eee never in 
possession—-Limitation. 

A vendor, after having sold his homestead to 
the plaintiff, continued in possession of the same 
for several years and after his death the defend- 
ants, who did not claim through him, possessed it 
adversely for a few more years: 

Hold, (1) that the defendants were not entitled 


-to add on the period during’ which the vendor 


had been in possession adversely to the plaintiff 
to the period during which they had themselves been 
in such possession. [p. 752, col. 2.] 

(2) that’ as the plaintiff: had never been in 
possession limitation was governed”by Article 144 
ip. 752, col. 1.) 

Appeal against the decree of the Officiating 
Additional District Judge, Tipperab, dated the’ 


_ 4th April.1917, affirming that of the Second 


Munsif, Nebineger, dated | the 30th August. 


“1916. 5 


FAOTS: appear from the judgment. 


Babu Upendra Kumar Roy, for the 
Appellant.—The appeal arises ont of a suit 
for declaration of plaintiff's ryote interest 
and, for khas ‘possession thereof. The dis- 
puted land, comprising a homestead and‘ a 
grassy land, was formerly the ryoti - jote 
of.Gour Chandra Saha, who’ sold the land 
to plaintiff in 1405 B. S, Since then Gour 
possessed the homestead as an under.ryot 
of the plaintiff, while tho grassy land 
was in the possession of the 
The first Court dismissed the suit on the 
ground of limitation which was upheld on 
appeal by the Additional District Judge. 


My contention is (1) that Gour having 
died before completing his title by adverse : 


possession against the plaintiff, the title of the 
rightful owner—the plaintiff—revived - im- 
mediately on his death, and the plaintiff 
would get a fresh start of limitation. 16 is 
immaterial whether Artisle 142 .or l44 
applies ` to the case, the defendants not being 
ih possession for over, four years. _Refers . to 


plaintiff, - 


through Gour but setting up an adverse 
title in-themselves, they could not tack on 
the adverse possession of Gour to their 
own possession. See Guroc Churn Dutt v, 
Krishna Moni Gupta (3). The defendants are 
bound to prove .adverse possession. In the 
plaint and at the time of the trial there 


` was no allegation of cispossession from the 


homestead portion and assuming Article 142 
applied to the grassy portion, the limita- 
tion as to the homestead would be governed 
by Article 144,- It has-been found by the 
lower Appellate Court that plaintiff was the 
tenant recorded in the partition papers of the 
Maliks, that he was paying rent and rent 
decress wêre obtained agaiist him by some 
af the co-sharer landlordr. These facts dis- 
proved the adverse character cf the posses- 
sion of the vendor as against the plaintiff 
vendeo The question of adverse possession 
being of mixed law and fact, this Court 
is competent to look into it. See Velayutha 
Ohelty v. Govindasawmi Natken (4). 

Babu Aalikinkar Chuckerbutlty for Babu 


‘Hemendro Kumar Das, for the Respondenta.—~ 


The defendants -are in possession from 1305 
to 1321. The plaintiff has failed to prova 
any relation of landlord and tenant. The 
plaintiff’s story of the possession of the grassy 
portion has been disbelieved. The limitation 
as to the homestead portion would be 
governed by Article 142 and not Article 144 
of the Act.. The whole oase is concluded 
by findings of fast, which prove that the 
plaintiff has got no possession of the proper- 
ties at all since his purchase. The suit being 
‘barred by limitation, the appeal should be 


. dismissed. , 


Babu Tpendro Kumir Roy replied. 


JUDGMENT.—This appeal is preferred 
by the plaintiff against-a decision of the 
learned Officiating Additional District Judge 
of Tipperah, dated the 4th April 1917, 
affirming.a desision of the Second Munsif 
of Nabinagar. The plaintif sued to 
recover possession of certain property cou- 
sisting of a homestead ae a certain: grass 


(1) (1898) A. ©, 556 at p. 661; 63 L. J. P, O. 2i. 

(2) (1888) 18 A. C. 793 at pp. 798, 799; 58 L, J. P. 
C. 4 69 L. T. 677; 37 W. R, 483; 63 J, P. 182, 

(3) 2 ©. W. N. 816, ~ 

(4) 80 M. 524; 17 M, L. J. 450; 3 M. L. T, 10, 
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land, The plaintiff has failel in the 
lower: Appellate Court on the ground that 
thé suit is barred by limitation, The 
fasts found are that this property 
originally belonged to one Gour Chandra 
Shaha, that Gour-Chandra sold the pro- 
perty tothe plaintiff in the year 1308, 
but that possession was never made over 
by Gour Chandra to the plaintiff and that 
Gour Chandra died being in possession of 
the same. The defendantsare not legally 
“related to Gour Charan. The defendant 
No. 1 was the mistress of Gour Charan and 
according to the plaintiff's story she was 
liying in the house owing to the position 
‘she-ogoupied with reference to -Gour,. 
Charan. In her written statement she 
seems to have’ suggested that Gour Charan 
was living in the house owing to’ the 
` position he eld with reference ‘to 
herself and that the house was: hers and 
that Gour Charan only happened to be 
in the house by reason of this irregular 
relationship that subsisted between the 
defendant No. 1 and Gour Charan. The 
: “gesond defendant holds ‘a dual position, 
being the daughter of the first defendant 
and the mistress of the third defendant. 
-The -third defendant of course holds the 
‘position ‘of being the paramour of defend- 
ant No. 2. Their case has been disbelieved 
and the property has no doubt been 
` found to have belonged to Gour Charan. 
So far as I can see there cannot be 
any doubt that this property was sold by 
«Gour Charan to the plaintiff, That means 
that the plaintiff’s: title was” found, but 
‘what the learned Judge has held is that, 

the snit is barred by limitation. 

As regards the property called the grassy . 
portion of the land, if is quite oslear 
‘that the plaintif cannot succeed.- The 
findings of fast. show that he was in 
possession bat was dispossessed and that 
this dispossession took place more than 12 
‘years prior to the’ ingtitation of the suit. 
That id fatal to the plaintiffs suit and 
this portion of the judgment of the learned 
Additional District Judge must be upheld. 
The other portion relating to the homestead 
Tand stands ona totally different footing, 
because the finding is that the plaintiff 
was never-in possession of this property 
an d, therefore, the question of limitation is 
‘“cverned by Article 144, whether the posses- 


4 
s 


INDIAN.OASES, 


[1919 


sion of the defendants has become adverse 
to that of the plaintiff or not. Now -as 
already mentioned, the plaintiff purchased. 
it in the year 1305 and Gour Charan continued 
in possession of the- homestead from that 
date down to 1816. It may be taken that 
the possession of Gour Charan was adverse 
to the plaintiff, but the defendant No. 1 as 
his mistress or defendant No, 2 as daughter 
or defendant No. 3 as paramour. of the’ 
daughter: are not entitled to add on tke 
period during which Gour Charan was in 
possession adversely to the plaintiff. It is 
quite clear that they were not in adverse 
possession to the plaintiff for anything like 
12 yeara. It was something like four years, 
In that view, the plaintiff is entitled to 


succeed and recover possession of the home- 


stead. ` - i, 

We, therefore, set aside that portion of 
the judgment of the learñed District 
Judge in so far as it dismisses the plaint- 
iff's suit with regard to the homestead 
and . in lieu thereof make an order 
directing the plaintiff to be put in posses- 
sion thereof by evicting the defendants, 
therefrom. We make no order ag to costs. 


$ 


2 
Appeal dismissed. 
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PATNA, HIGH COURT, 
_ Secon Civin Arrear No. 940 or 1917, 
i January 15, 1919. 
Present:—Mr, Justice Manuk, 
MEWA SAO AND ANOTSER— Devan pants — 
` APPELLANTS 
‘ versus. 


i 
NASIRUDDIN — PL INTiPE — RASPONDENT, . 
Easement of light and air, extinguishment of— 

Abandonment of  easement—Non-user, effect of— 
Pulling down old building, whether destroys right, 

A gions ie right may be lost through abandon- 
ment, but this would depend on the intention to 
be gathered from the circumstances in each parti- 
cular case. If the interval is long and it is clear 
from the other circamstances that the right to 
light and air has been ontirely abandoned, there 
can be no doubt that a fresh period of prescrip: 
tion would be necessary to establish such a right 
but mere non-user does not amount to abandon- 
ment. Further, it is nob necessary that the build- 
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ing to enjoy tHe light should be identical with that 
which acquired the right, identical in the sense either 
of structure or of the purposes for which it is to 
be used. [p. 755, col. 1.] 


== 


Second appeal from a decision of the 
District Judge, Patna, 

Massra Kulwant Sahay and Rai Gurusaran 
Pershad, for the Appellants, 

Mr, Krishna Sahay, for the Respondent. 

JUDGMENT.—This second appeal . arises 
„out of a snit instituted by the plaint- 
iff-respondent - against the defendants- 
appellants for an injunction restrain- 
iog tbe latter from building a wall 
in front of the plaintiff's house, which 


wall, it was alleged, would obstruct thé 


passage of air and light of the plaintiff 
through three windows on the east side of 
tis house. Having regard to the questions 
`of law raised in this -case it is necessary 
- to set out the facts shortly. , 

The plaintiff alleged that 12 or 13 years 
ago he purshased three housés from people 
called respectively Ali Sher, Bulaqi and 
Ram Charan. and that the two windows 
marked A and B on the plan filed with 
the -plaint existed in, the house which he 
purchased from AlivySher. As to the 
` window marked O, hia case is that that 
window existed in the house - of Bulaqi. 
When he pulled down the -two “old houses 
of Ali Sher and Balaqgi, he alleges that 
he built his new house taking particular 
care that the windows A, Band C of the 
new house should be in the same plan 
and of the same dimensions as the windows 
of the demolished houses. The,defendants 
later began building a wall which would 
have blocked up all the three windows 
of the plaintiff on the eastern side of 
his house, The plaintiff, therefore, sued 
first for a permanent injunotion, and _ap- 
paréntly also obtained an ad- interim order 
restraining the defendants from proceeding to 
build their wall, bot before that order 
was served on the defendants a portion of 
this wall opposite the window B had 
already been erected. The plaintiff, there- 
fore, with the lea¥e of the Court amend- 
ed bis plaint and asked. for a further 
relief, viz., that an order may issue to 
the defendants “to demolish that portion 
of the wall already built. 

The defence to thé action was that there 
were no windows. in the house of Ali 
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Sher or Balaqi, whioh would sorrespond 
to the windows, the subject-matter of the 
suit, as alleged by the plaintiff. There 
was a further defence based on an alleg- 
ed agreement between the plaintiff and 
the defendants, but with this part of the 
defendants’ case I am not now concerned 
as it was not referrad to bafore the learn- 
ed District Judge and has very proper- 
ly not been raised at allin this Court. 

On these allegations the first Court found 
“that the plaintiff and his predecessors 
had been exersising the right of light and 
air through these windows which had 
existed for more than 20 years as a matter 
of right and without obstruction.” If 
also found that the plaintifi’s witnesses had 
proved that there was no change in the 
sizes and positions of the new windows 
relatively to the windows in the two de- 
molished houses. It, therefore, decreed the 
plaiotifi’s suit, directed the defendants to 
pull down the wall opposite the window 
B and geve the plaintiff a perpetual in» 
junction as prayed for, 


Oa appeal the learned Distrist Judge 
held that “the evidence as to the exist- 
ensə of windows in the old house on the 
east side was singalarly strong and cone 
vinsing” and that those windows had been 
used for the purposes of light and air. 
He also found that the plaintiff had es» 
tablished the identity ia siza and position 
of the new windows with the old ones, 
He held, therefore, that the plaintiff had 
proved his right to light and air by the 
windows A,B and © shown in the map 
attashed to his plaint, by user for more 
fhan 20 years, and dismissed the defend. 
ants’ appsal with costs. 


been taken before me 
by Mr. Kulwant Sahay on behalf of the 
appellants. The learned Vakil fifat argaes 
that there is no finding in the judgment 
of either Court that the old windows; had 
already existed for 20 years before tho 
old buildings were pulled down and the 
plaintiff's new building erected, and, there- 
fore, the right had not till then been 
acquired as required by section 25 of the 
Limitation Act; that being so, the plaint- 
iff could not tack on to whatever period 
might have preceded the building of hig 
new house the subsequent period sings that 


Two points have 
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building was erected, inorder to oòmplete 
‘the statutory period of 20 years. 

The learned Vakil nest argues that by 
demolishing the old building the plaintiff 
abandoned the right even ifit had already 
been acquired by 20 years’ user; that, 
therefore, the only period which the plaint- 
iff could call in aid was the period since 
which the new: ‘building existed; and, as 
his own case is that the new building 
had existed for only 1k or 12 years, no 
right under section 26 of the Nimitation 
Ast could possibly have been acquired, 

I take the first contention, It is no 
doubt strictly speaking’ correct that the 
lower Conrts have not in so many words 
found that the windows of the houses of 
Ali Sher and Bulaqi had existed for 207 
years or more, before those houses were 
demolished and the plaintiff’s present hou: e 
built on their site. I am satisfied, how- 
‘ever, after a close consideration. of bath 
‘the judgments that both the Courts have 
held so in substance-although not in pre- 
sise terms. In soming to its finding, tle 
first Court relied on the evidence of one 
‘Babu Shyam Lal -Sinha whsse cg2 is 
about 65, years, and after setting ant the 
substance of his evidence which was that 
he remembers to have seen the two 
windows in Ali -Sher’s house from his 
childhood, the 1st Court proceeded to re- 
mark: “He being “a neighbour, there is 
apparently notbing strange in this. There 
is no reason whatever to disbelieve this 
witness.” -The first Court also relied on 
other evidence indicative of the existence / 
-of the three windows for more than 39 years 
The relevant passages taken in conjunction 
with the -general finding - ‘already referred 


to are sufficient, in my opinion, to hold 
that the trial Court did find that ¢the 
windows in the houses of Ali Sher and 


Bulaai had existed for over 20 years prior 
to the demolition of those houses. Similar- 
ly the lower Appellate Court in sing to 
its finding observes: 

“P, W. No. 8 iè an elderly ‘Pleader and 
has known the premiées: for 40 years. 
Ho speaks of the two windows that used 
to be in the upper. storey where Narda- 
lal Babu resided.” . 4 
- Here again this passage, in conjunction 
-with the other passages already referred 
to, and the whole tenor of the judgment 
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satisfy me that the learnéd District Judge ` 
held that 


the, three windows in the two 
demolished houses had existed for -over 20 
years. 
been eyer seriously ‘contested by the de- 
fendants in the- lower- Appellate - Court 
that if these’ windows existed, 
not existed for 20 years prior to demoli- 
tion of the two old houses. Under these 
cirsumstances, it is unnecessary to consider 


. the second brangh of Mr. Kulwant Sahay’s 


contention on his ‘first point, vizą whether 
the dostrine of tacking would apply to 


- this question of prescription. 


TI now take the second contention. In 
support of this the learned Vakil -refers 
me to section 45 of the indian Easements 
Act, which runs tbus “An 
extinguished wken either the Ccminant or 
the servient heritage is completely destroy- 
ed,” Jt is sonceded that this Aet does not 
apply to this provincs but I am asked to 
hold on the authority of Nritta Kumang 
Dassi v. Tuddomonit Bewah (1f that the 
principles of the Ast may bə looked to 
in order to evolve the law on the subjeat. 
That authority, howe¥ar, lays down only this 
mush, that it is useful to look to the definition 
of an easement in the Indian Easements 
Act when the Court has to consider what 
is or may be an easement in India. The 
decision goes no further than that and I 
must decline to apply the principle in sec- 
fion 45 to the question before me. He 
ext refers to the. case of Kalee Dass 
Banerjee v. Bhoobun Mohun Doss (2), in 
which it was apparently “held that if a 
house which has been in, existence was 
pulled down and a new one built on its site, 
the prescriptive right of the plaintiff to 
air and light, if any, disappeared. The learned 
Judges did not make it quite clear, bat 
they presumably held that the demolition 
of a building is equivalent to the »extino- 


tion -of the right to light and air which. 


that building enjoyed. No authority, Kow- 
ever, is given for this proposition and it is in 
conflict with a later decision of the Calsutta 


High Courtin the case of Mr. A.” Oaspersz v. 
Raj Kumar (8). In that case the learned 


- 


(1) 30 0. 508; 7 O. W. N. 649. 
(2) 20 W. R. 185. . 
(3) 3 0. W, N. 28, 


Moreover, it does not appear to have : 


they had’ 


easement is 


L2 


N 
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_ Judges held that although it was true 
- that the mare faot of the cld house having 
been taken down, or having fallen down, 
and a new house being erected _on its site, 
would not by itself be sufficient to extinguish 
any right to light’ and air which the 
owner of the bouse may ~possess, on the 
other hand it is not correst to say that 
begause the qwner of the old house was 
entitled to light and’ air coming through 
certain windows / and doors, he would, 
after reoonstrustion of the house on the 
old site, continué to be entitle] to light 
acd air coming through any windows and 
doors in the tame wall, irrespactive of the 
positions and dimensions of tha doora or 
windows. The learned Judges held that 
the test in such cases of extinetion or 
_ non-extinotion of the right was whether the 
bgsement claimed imposed a different and 
, greater burden on the servient tenement 
‘from that which had previously existed. 
The question, they observed, would depend _ 
on whether the néw doors and windows 
were in the same positions and of the 
same dimensions as the oli doors and 
windows. While that authority undoubtedly 
is in conflict with ‘the earlier decision and is 
suffisient for the purposes of the present case, 
Iam of opinion with great respact to the 
le4rned Judges that they hava inthe passage 
-last cited laid down foo stringent a test. 
The principles shortly to my mind are as 
follows: — | 
` A pressription may bə lost through 
abandonment, but this would depend on 
the intention to be gathered from the 
circumstances in each particular case, If 
the interval is long and if is clear from 
the other cirgumstances that the right to» 
light and air ~ has been entirəly 
abandoned, there can be no doubt that a 
frésh period of prascription would be 
nasesgary to establish such a right; but 
mere non-user is, not. an abandonment. 
Farther it is not necessary that the build- 
ing, to enjoy the light should bo identical 
~ with that which acquired the right, identi- 
< oal in the sense either of structure or 
of the purposes for which it is to bə. 
ussi. The case of Heslestastical Oomnis- 
sioner: vy. Kin) (4) is anple authority 


(4) (1889) 140h. D, 213; 42 L.J, Oh. 629; 42 L. 
m, 201; 28 W, R. 644, 
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for tue proagsition that a building may 
ba pulled down and yet an action would lie, 
even before a fresh building was erected 
on the old siba, to rastrain suy person 
from erecting a structure whish might 
interfera with the ancienf lights of the 
demolished building. In the last mention- 
ed. case the building was an andient 
church. It was pelled down and the de- 
fendants, who had besome the owners of 
some adjoining land, commenced the ores- 
tion of buildings whish, if completed, would 
have materially obstracted the accass of light 
te windows occupying the same position 
as those of the late church. It is to be 
noticed that though there was no fresh 
building and no new windows as yet to 
replaca the old ones, the Court held that 


.@ suit would liaand that mere demolition 


was not suffisient to destroy the right. 
The right tə the pencils of light would 
remiin even though the dominant tene. 
ment was pulled dywn or alterad with a 
view. to boing ra-builé. Moreover, the whole 
law on the subject was in oompiratively 
recent years reviewed by the Court of 
“Appeal ia Scott v. Pape (5), and there it 
was held in precias terms that a building 
to enjoy the light after the 20 years is 
not required to be identical with the build- 
ing which acquired the right so to enjoy. 
Cotton, L. J., in that case obsérved: “in 
my opinion: the question to ba considered 
is this, whether the alteration ist of such 
a nature as to preclade the plaintiff from 
alleging that he is using through the 
‘new apertares in the naw wall the same 
cone of light, or a substantial part of that 
cone of light which went tothe old build- 
ing, If that is established, although the 
right must ba claimed in respest of a 
bailding, it may be claimed in respact of 
any bailding whioh is substantially enjoy- 
ing a part or the ‘whole of the light 
which want through the old aperture.” 

And Bowen, L. Jo in a concurring judg- 
mant observed: “The structural identity of 
the building is not the test,” and he 
goas on to say that the authorities show 
more, na xely, that the measure of enjoy- 
ment is not the apartura itself but the 


Biza and dimensions of the aperture; that 


alteration of the building has nothing to 


(5) (1836) 81 Ch. D. 55% 55 L. J. Ch, 426; 54 L, 
T. 399; 34 W, R. STOR J. P, 645. 
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do with the question, but that the ques- 
tion is whether any ehange is being made 
in ‘the. measure of the volume of light, 
which came through the aperture as it 
previously existed. His Lordship added: 

“It would take a great deal to persvade me 
that & man intends to abandon any of the 
old light he enjoyed, if the building is 
re-built so as tò preserve without confusion 
of proof the enjoyment either of ,the 
whole of the volume of light which was 
enjoyed before, or cf some material part 
of 4.” 1 may add that in this case be- 
ioe the Court of Appeal there was a 

ifference of 18 inches in the position of one of 
the windows, 13 inches in another and 2 feet 
3° inches in a third from the positions of the 
windows i in the old building, 

Applying these principles to the oase 
before me I find that both the lower 
Courts „hava held beyond question and 
beyond critisism that the new windows 
“in the plaintiff's new building are in fact 
identical in size and position with the 
windows in the demolished buildings of 
Ali Sher and. Bulaqi. 16 was also faintly 
argued that the English Statute is differ- 
ent from the Indian Act; but there is 
in fact no snbatantial difference in , this 
respect. That being so, this appeal must 
fail and I accordingly dismiss it with costs. 

~ Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rute No. 210 or 1918. 
August 19, 1918, 
Priesent:—Mr, Justice Fletcher and Mr, 

; Justice Walmsley. 
LAL MOHAN SAHA— Praintirr— . 
PETITIONER 
versus - 
Shaikh TAZIMADDIN AND OTHERS 


—DEFENDANTS— Ovrosite Perry, 

Evidence, relevant, exclusion of, effect of— Court, whe- 
ther can refuse to “record evidence—Procedure - Suit, 
dismissal of, against non-coritesting defendant, legality 
of— Evidence Act (I of 1572), s. 84— Account- books, 
entries in, value of. 

‘In a gnit on bonds dated moro than three years 
prior to suit the plaintiff depended ọn part-pay- 


ments endorsed on the back of the bonds to show. 


‘that the bonds were alive and could be sued upon. 
Defendant No. 1 alone contested the suit: defend- 
ant No.2 did not appear.: To prove the part-pay- 
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ments the plaintiff had eight witnesses present in 
Court and also’ account-books the entries wherein 
might corroborate the statements of the witnesses. 
The trial Judge, allowing only four of the plaintifi’s 
witnesses to be examined and “also excluding tho 
account-books from boing given in evidence, dis- , 
missed the suit as against both the defendants: 

Held, (1) that as against the defendant No 2 the 
suit was a non-contested one and judgment should 
have been entered in favour of the plaintiff for the 
amount claimed and costs; [p. 757, col. 1.] 

(2) that as against the defendant No. 1 the 
Judge skould have permitted the plaintif to 
R evidence in support of his case. [p. 757, col. 
2 

Books of account are important pieces of evidence, 
and if it is proved that an entry mado therein was 
made in the ordinary course of business, then such 
entry is a most material piece of evidence to 
aaa the statements of witnesses. [p. 757, col. 
2 

Rule against the order of the Sub-Judge, 
Ist Court, Tipperah, dated the 25th January 
1918, in Small Canse Court Suit No, 572 of 
1917, 

FACTS appear from the judgment., 

Dr. Sarat Chandra Basak, (with him 
Babu Bhagirath Ohandra Das), for the 
Petitioner.—The suit was for Rs. 400 on 
two bonds. The bonds were admitted 
aud the plea of*defendant No. 1 was that 
money due under the bonda had been paid. 
On the back of the bonds there were 
several endorsements. The lower Court 
did not believe the payments and dismissed 
the suit on the ground of limitation, 
We rely on endorsements, and we applied 
for notices to issue on the witnesses who 
witnessed the endorsements. The Judge 
‘rejécted the application without any ground 
whatsoever. The case was then adjourned 
on defendants’ application. There were eight 
witnesses present in Court. The Jndge 
examined only 4 witnesses and said , that 
was sufficient and the other witnesses were 
not examined. 4 


There was no contest by defendant. 
No. 2. and, therefore, a decree ought to 
have been passed against defendant No, 2. 

Babu Syam Chandra Sinha, for the Opposite 
Party.—No petition was put in objecting 
to disallowing the witnesses. 


[Frercarrg, J.— The Judge did not call - 


other 4-witnesses who were present. Nothing 


is shown from the record. | 

Dr. Basak, in reply.—The trial was 
vitiated as if was not desided on proper 
materials, 


f 
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JUDGMENT. 

FLETOHER, J.—This Rule was issued on 
the application of the plaintiff calling 
upon the defendant opposite parties , to 
show cause why the jadgment and dasree 
of the Small Cause Court Judge of 
Tipperah, dated the 25th January 1918, 
should not be set aside. The plaintiff 
sued to recover éextain money on two 
bonds. Healleged that the bonds, though 


dated more than three years prior to thè 


suit, were still alive and could be sued 
upon on the ground of oertain part- 
payments which were endorsed and signed 
on the back of the bonds. The first 
defendant put in a written statement and 
joined issue. The second defendant did 
not contest the suit. As regards him, the 
suit was a non-contested one and, on the 
allegations in the plaint, the plaintiff was 
entitled to a judgment- against him. 
The case same on before the learned 
Small Cause Court Judge, and apparently 
a week before the trial an application was 
made ‘for the iasue of fresh notices on 
some of the witnesses for the plaintiff, 
The learned Judge refused that application. 
As regards that, I- sée no reason to 
think that thel learned Judge did not act 
properly, Such an application, if enter- 
tained, often becomes a fruitful source of 
delay, giving rise to many other long and 
protracted proceedings in the subordinate 
Courts. I think we ought not to interfere 
with the exercise of tha discretion of the 
learned Judge of the Court below in .a 
matter like this, unless we are of opinion 
ihat he was clearly wrong. But the matter 
does not rest there. The affidavit filed 
by the plaintiff in the present case states 
that the defendant: No. 1 with a view to 
deny the part-payments and the endorse- 
ments adduced certain évidence. As against 
that-the plaintiff says that be had eight 
witnesses present in Court,’ whom he 
wished to call in support of his, case but 
that the learned Judge after examining 
four by some means managed to stop the 
Pleader and the other four witnesses 
were excluded from the witness-box. 

- The other point is this: The plaintiff 
had evidence which went to corroborate 
or which, he alleged, went to corroborate 
the statement madé by his witnesses as 
to the fact of these part-payments and 


- 
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that related to the-bioks of aasount of 
the plaintiff regularly kept in the ordinary 
course of his business, ib is said that 
by some means or other the learned Judge 
excluded those books of account from 
being given in evidense. Et is quite clear 
that books of account, if they ara in 
fast genuine—although it must not be 
taken that all books of account adduced 
in evidence in this country are gennine— - 
are important pieces of evidence and, if 
therein 
was made in the ordinary course of 
business, then such an entry is a most 
material piesa of evidensé to corroborate 
the statement of a witness that on 4 
particular date a certain part-payment waa 
made. Evidence like that cannot be shut 
out. The~learned. Judge same to the 
sonclusion, merely on the oredit of the 
four witnesses examined, that the case 
put forward by the plaintiff had not been 
proved. I think in this case we ought 
to set aside the judgment and decree of 
the learned Judge of the Court below and 
direct that as against thé defendant No. 2, 
a judgment should be entered in favour 
of the plaintiff for the amount olaimed 
and costs. As against the defendant No. 1 
the case should be remitted to the primarg 
Court for the learned Judge thera to 
re hear it after having permitted the 
plaintiff to adduce the evidence he wishes 
to adduce in support of the case he 
wants to make. The opposite party will 
also be entitled to adduce rebutting: 
evidence. ‘Tt will be convenieot if tha 
learnad District Jaiga, in oasa he finds 
that it will not disturb the work of tke 
Court, transfer the case to some other 
learned Subordinate Judge for re-trial> 
Costs of this Rule will abide the iresult 
of the re-hearing. We assess the hearing 
fee at one gold mohkur. 


WALMSLEY, J.—I agree. 
Oase remanded, 
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MADRAS HIGH COURT. 
Crivit APPEAL No. &5 or 1917, 
Ostober 17, 1918. 

Present:—Sir Jobn Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri Aiyar. | 
Na. Ps. Rm. Le, Si. Tua. LAKSHUMANAN 

' CHETTY AND orsers— PLAINTIFFS— 

APPELLANTS 
versus 
Sz. Vz, Na. Sr Tua. CHIDAMBARAM 

CHETTY—Derenpant— RESPONDENT. 
Contract Act (IX of 1872), ss, 196, 211— Principal 
and agent—Agent exceeding instructions—Loss to prin- 
cipal— Dissent, notification of, absence of, effect of— 
Ratification—Advances, unauthorised, against security 
— Principal taking security, whether amounts to implied 

vatification——Nattukottai Chetty firms, practjce of, 


Per Curiam.—Where an agent enters into a 
transaction not authorised by his principal, if the 
agent fully and frankly discloses what he has done 
and the principal takes no objection or abstains 
from pressing his objection after hearing the agent’s 
explanations, ratification may readily be presumed. 
Lp. 768, col. 2.] 

Per Wallis, C. J. (Seshagiri Atyar, J., dubi- 
tante).—It is the duty of the principal to notify his 
dissent tothe agent within a reasonable time. He 
has no right to pause and wait the fiuctuation of 
the market in order to ascertain whether the 
agent's unauthorised act is likely to be beneficial 
or prejudicial; he is bound, if he dissents, to notify 
his, determination in a reasonable time, provided 
he has an ,opportunity of doing so. Where the 
transaction impugned is reported to the principal 
and he allows it to stand in .his accounts for some- 
time without repudiation till the market fluctuates 
to his disadvantage, he should be deemed to have 
ratified the transaction and the agent is not liable 
for the loss. [p. 769, col. 1; p 763, cols, 1 & 2.] 

` Prince v. Clark, (1823) 1 B. & C. 186; 2 D. & R. 266; 
LL. J.K. B. (0. 8.) 69; 25 R. R.3852; 107 E. R. 70, 
followed. „- 

Per Wallis, C. J.—(Obiter)—When an agent, con- 
trary to instructions, makes advances against 
security, the principal may realise the security 
and hold the agent liable for the balance. Such 
intermeddling will not amount to a ratification 
of the agent’s act. [p. 768, col. 1.] i 

Per Seshagiri Atyar, J.—-The application of princi- 
ples governing the relationship of English agents 
to their principals should not be extended to Nattu- 
kottai Chetty agents in India. The position of 
an agent of a Chetty who lends out moneys on 
his own responsibility approximates to that of a 
trustee, though not in every detail of it. The 
whole subject requires fre-consideration. [p. 768, 
col, 1.) ` 

Appeal against the desree of the Court 
of the Temporary Subordinate Judge, 


Sivaganga, in Original Suit No. 13 of 1914, 


This appeal and the memorandum of 
objections came on for herring on the 
Ist, 2nd and 8rd Ostober 1918, 
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Messrs. K. Srini:asa Aiyangar and K. V.. 
Krishnaswami diyar, for the Appellants. 
Messrs. V, Krishnuswamy Aiyar and M, 
Patanjali Sastri, for the Respondent. 
. JUDGMENT. 


Watts, ©. J.—This is an appeal by the 
plaintiffs from tbe decree -of the Sub- 
ordinate Judge of Sivaganga in a suit for 
an account against their agent, the defendant, 
in so far as it dismisses the snit in respect 
of transactions with two persons, E. +, 
Attia and S. Clifford, which are the snbject of 
the fifth issue. The Subordinate Judge found 
that in these transactions the agent exceeded 
his authority and that his action was not 
ratified expressly or impliedly by his princi- 
pals, but held that the fact that the 
principals took over from the agent certain 
securities whioh he had obtained from 
these two debtors and dealt with some 
of them amounted toa ratification. Before 
us Mr. A. Krishnaswami Aiyar, who’. 
appeared for the respondent, endeavoured 
mainly to support the Subordinate Judge’s , 
finding on the ground thatratification was 
proved independently of the subsequent 
dealings with the securities, and this 
question has been most elaborately argued 
before us. The principals are Nattnkottai 
Chettis who have their permanent home 
where their families reside in the Maduta 
Distrieé and carry on business mostly by 
agents in various places in India, Burma 
and the Near Hast. This is by no means 
the first case of the kind which has 
come before this Court. They not in- 
frequently issue very stringent instructions 
to their agents as to theclass of business 
they should undertake, and the agents 
not infrequently take an elastic view of . 
_ the restrictions imposed’ npon them and 
‘embark from various motives on pn- 
authorised transactions. In such cases, if the 
agent fully and frankly discloses what he 
has done, as it is bis duty to do under 
his contract which is one of tke utmost 
good faith, and if the prinsipal takes no 
objection or abstains from pressing his 
‘objection after hearing the agent’s expla- 
nations, ratification may readily be presumed. 


In Prince v. Olark (i) Abbott, ©. J., laid 


(1) (1823) 1 B. & 0. 186; 2 D. & R.266; 1 L, J. K. B, 
(0. 8) 69; 25 R. R. 852; 107 E, R. 70. 


Vol. XLIX] 


INDIAN OASHS, 


759 


LAKSHUMANAN CHETTY V. CHIDAMBARAM CHETTY,. 


down that it was the duty ‘of the- -prinsipal 
to notify. his dissent to the agent within 
a reasonable time and Holroyd, J., said 
that the question was whether the prinsipal 
assented tothe act done by the agent which 
might or might not be benefisial. And if 
the inference arising from the’ fasts was 
that he desided to take the’ cargo on his 
own account or that he meant at least. 
to take the chance of the market, that 
would be sufficient to discharge the agent, 
So too, Bayley, J., observed that “the ~ 
principal., :has no right to pause and wait_ 
the: fluctuation. of the -market, in order to 
_ascertain whether the purchase ~is likely 
to be beneficial or prejadicial; he is 
bound, if he dissents, to notify his deter- 
mination in a reasonable time, provided 
he hasan opportunity of doing so.” The 
same principles, ° in my opinion, are 
applicable in the present case, and if the 
principals decided not to press their 
objections but to wait and see how the 
transactions turned ont, that would be 
` sufficient to discharge the agent. 

The question has to be decided mainly 
on the correspondence which is, practically 
all of it, produced by the plaintiffs, as the 

. defendant returned to his principals the 
letters he had received -from them or 
left them behind at Rangoon with his 
successor, It is intomplete, and it was 
suggested to us that some of the plaintiffs’ 
-own letters to the defendant had baen 
kept: back by them, or had even been 
re written. The Subordinate Judge found 
some of the letters exhibited not proved, 
but, in view of the fast that they wera 
not cross-examined to, we think the letters 
exhibited may be accepted as genuine; 
but, “as will be pointed Ont, there is some 
ground for thinking they have been select- 
ed with a view to „help the plaintiffs’ 
ease. Farther the plaintiffs have not produced 
the Kurippus or monthly statements of 
transactions sent them by the defendant, 
or the Paredu or Isdger which they admit 
having written up for a time from these _ 
Kurippus as reseived. They no doubt say” 
they afterwards discontinued this practice 
for no apparent reason; nor have, they 
produced the Aindugais or more detailed 
statements showing ‘the state of each 
constituent’s accounts which were forwarded 
to them, P.. W. No. 3in his evidence only 


complains that the defendant stopped sending 
this about a-year before he. returned from 
Rangoon, which was in 1911. Exhibit 
I (b), dated 26th August 1909, shows 
an - Aindugai had. just then been sent. 
Exhibit J-24, dated 2nd January 1911, is the 
first complaint of the Aindugai not being 
sent. “In spite of your having been told for 
the last four or five months to send the 
Aindugai you haye not sent it.” This 
does not look as if no Aindugai had been 
reseived since . May 1910 which is the 
material date here, but I do not attach 
very much importance to this as I am 
not satisfied that the plaintiffs didi not 
write up their Paredu, which they have 
not produced, from the Kurippus which 
were regularly sent them, and I have 
some to the conclusion that they knew 
more of the real state of the transactions 
than they—are now willing to admit. No 
doubt, in Exhibit J-24 in January 1911 
they stated that they supposed the whole 
of the oil share transactions were then 
closed but I doubt if this was serious. 
They would thus appear to have suppress- 
ed some of their accounts and they have 
not put Alagapp1 Chetty, the agent who 
succeaded the defendant at Rangoon, into 
the box; and these facts must be taken 
seriously into asocunt in considering whe- 


ther or not ‘the correspondence shows 
their assent. Again to form a right 
conclusion~on the correspondence it must 


be read consecutively and as a whole, 
Mere isolated sentences taken ont of their 
context and used without reference to the 
date of the letter in which they ossur may 
be very misleading. 
The main question 
plaintiffs assented to the 
advancing large sums to one Attia 
and one Clifford on the security of 
certain oil shares between November 1608 
and May 1910. There ware also large 
transactions with Mawer & Co. of the 
same kind which have not resulted in loss 
and as to which, therefure, no claim is 
made. Mawer, who is best; known to the 
publio in sonvestion with the losses sas. 
tained by Indian depositors owing to failure 
of the Bank of Burma, half of which he 
owned according to one of the letters, was 
also largely interested, as was the Bank, in 
certain oil companies which he had been 


is whether the 


defendant’s 
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instrumental in bringing out. Attia and 
Olifford are said by plaintiffs’ witness No. 3 
to have been Mawer’s partners. As already 
atated, there were large transactions with 
him, but the transactions now in question 
wera entered-into by Attia and Olifford 
on their individual ananunts, One of the 
earliest letters, Exhibit J.28, dated 7h 
January 1408, from the senior partner of 
the plaintiffs’ firm, now deseased, shows 
that the plaintiffs were fully alive to 
the risk involved in advancing money 
against shares, Many of tha letters 
addressed to the defendant~in 1908 were in 
the “nature of general instructions rather 
than positive orders. Exhibit II (e) tells 
the defendant not to lend on Hundis 
without security. Exhibit 1I (f) modifies 
this. Exhibit J-21, dated 2nd September 
1908, tells the defendant to contine himself 
mainly to getting in outstanding debts, 
and Exhibit J-7, dated 3rd November 
1902, is to the same effect, Exhibit K-?, 
dated lith November 1908, from the 3rd 
plaintiff complains of the defendant’s dis- 
regard of their instructions and threatens 
that, if he lends in contravention of instruo- 
tions, he shall answer for every pie. Bz- 
hibit J 11 reports that Attia’s Hundis had 
been taken against a deposit of sharas,as could 
be seen by the ledger, and that the defendant 
was making freqaent enquiries about the 
value of the shares. If they fell, the money 
could be collested gradually. This put the 
plaintiffs on notice of the transaction so 
far. Exhibit J-26, dated 14th December 1905, 
shows the plaintiffs’ attention had already 
bean called to transactions with Attia as they 
dirested that the money due from him should 
be called in. Exhibit L, dated 24th Dasem- 
ber 1908, is a reply from the defendant 
urging that Attia was a good constituent and 
it would ba better to go on dealing with bim. 
In Exhibit J 29, dated llth January 1992, 
the plaintiffs’ senior partner inquired why 
Attia had not paid interest-for a long time. 
Exhibit J-2, dated 19ch January 1909, is a 
general instruction to get in debts out- 
standing on simple bonds, shares and Hundis, 
In Exhibit J-12, dated 2ist January 1909, 
which crossed it, the defendant reported 
that Atas Hundis were being renewed 
as his shares were of great value. The plaint- 
iffs seem to have accepted the situation 
so far; but Exhibit J.8. dated 30th March 


1909, complained of the soale on whioh the 
defendant was doing business and told him 
not to lend any more. The next reference 
to Attia is Exhibit K 4, dated 14th June 
1999, when the plaintiffs enquired why the 
defendant had to take up Attia’s Bundi if 
be was such a sound constituent. In 
Exhibit J-13,’dated 17th June 1909, the 
defendant gave his reasons for thinking 
Attia a sound constituent, and that it was 
advantageous to the plaintiffs to deal with 
him. In Exhibit J-4, dated 29th Jang 1909, 
he was asked why Attia borrowed from 
them if, as the defendant stated, he sould 
borrow at 6 per cent, from the Bank, Exhibit 
J.27, dated 26th July 1909, mentioned that 
people from Rangoon had been expressing 
alarm: at the way the defendant was manag- 
ing the business. In Exhibit J-16, dated 
29th July 1903, the defendant -replied that 
it was going on well enough. H«xhibit J-18, 
dated 3rd Angust 1909, somplained that 
he was going on lending and asks when 
wae this to stop. 

“We now come to the 12th ‘of August 
1909, The day-book, with which the 
monthly Kurippus sent to the plaintiffs 
corresponded, shows that Attia’s account 
was then balanced, but that this was partly - 
effected by discounting his Hundi with the 
Bank; and the defendant in his evidence 
admits that’ he had to -take it up on 23rd 
September 1909. It is in respect of the 
fresh commitments between this date and - 
April 1910 that it has been endeavoured 
to make the agent responsible and it is 
necessary to see in what cironmstances thess 
fresh advances were made. We are not 
so much concerned with ‘the respsstive 
attitudes of the agent and the principals 
before this time, as with the question whe- 
ther the transactions which followed between’ 
September 1909 and August 1910 were 
brought to the knowledge of the plaintiffs 
and assented to by them. There were fresh 
debts of Rs, 5,000 on the 27th August 
and of Rs. 10,000 on the 17th September 
in respect of which shares were deposited, 
and by the 9th December the balance | 
shown as due by Attia was Rs, 26,300, 
which rose~ by 7th April- 1910 to 
Rs, 93,6449. Just at this most important 
period the correspondence produced by the 
plaintiffs becomes curiously meagre and ine 
completo. The only letters from September 
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1809 to February 1910 whish have been 
exhibited are Exhibits II (ce), L-15, ILI, I 
(e), They do not appear to contain any 
reference to Attia, whereas fxhibit I íc) 
expressly prohibits advances to certain other 
persons. The next letter dealing with 
Attia and Maweris Exhibit J 17, dated 
28th March 1910, from the defendant. It 
deals at length with theadvances to Mawer 
and Attia, and urges various matters which 
it says the plaintiffs do not take into 
consideration. It is clearly in answer to 
a letter from the plaintiffs which the plaint- 
iffs, who,as I said, are in possession of 
the letters written by them to the defend- 
ant, have not chosen to produse. They 
were getting Kurippus as usual from Septem- 
ber to the end of Marsh showing the 
transactions with Attia, and I have no doubt 
they were the subject of letters which have 
not been produced, Exhibit III (a), dated 4th 
April 1910, in which the receiptof the 
Kurippu sent on the 11th March is acknow- 
ledged, is an answer to a letter not produced 
and inquires how they are to realise the 
shares deposited, which may be‘ taken to 
include the shares, 
and Olifford as well as those deposited by 
Mawer. This is explained by the defend- 
ant in Bxhibit I (D, dated 15th April 1910, 
The auswer to Exhibit J-17 is the 3rd 
plaintiff's Idtter Exhibit K-5, dated 19th 
April 1910, After urging the defendant 
not to make fresh commitments as bis 
successor would ba céming and might not 
agree to take them over’he concludes, “I 
have read all you have written about Mawer 
and H, S. Attia. Pedple here say Attia is a 
cheat and Mawer a leaky vessel in many 
ways.” The defendant’s answer is Exhibit I 
(d), dated 29th April 1910. He says Mawer’s 
and Attia’a loans are sesured and that it 
is necessary to oblige them with small 
loans and that if he refused. they would 
not be prepared to leave such ample seourity. 
This letter oartainly does not explain the 
large advance of Rs 30,000 on Aoril let, 
but we have to see what followed. On 
the Ist April the debit balanca stood at 
Ra. 93,644. The subsequent transactions 
were in the naturé of renewals abd the 
ultimate balancs was Rs. 83,000 and odd 
secured by a large number of shares. Ex- 
hibit J-23, dated 27th Chittrai (9th May 
1910), ecknowledges the reesipt of the 


\ 


~Thavanai Handi 


ett., deposited by Attia- 


Kurippu for last month, that is of Panguni, 
the. month precading Chittrai, whish mast 
have included the Rs. 30,000 transactions 
just mentioned and merely says, it is not 
desirable to “o on giving more and more, 
It also comments on the fact that Attia 
had not baen able to take up and pay from the 
which was paid by the 
defendant and debited against him on the 
25th of the month, apparently the debit in 
the accounts of 14th April for the Thavanai 
Hundi of Rs.2,000 In his réply, Exhibit 
L-6, dated 19th May 1910, the defendant 
says that as Attia’s secarities wereso much 
Yn excass it was neesssary to oash his 
Hundis. Exhibits L-4 and L-5 again are 
letters from the defendant to the 3rd plaint- 


“iff in reply to letters of the 7th of Juna 


and 19th July which the plaintiffs have 
not chosen to produce. The missing letters 
would be very material as to the firm’s attitude 
with regard to the secured loans to Mawer 
and Attia, In Exhibis L-4 the defendant 
merely says: there is no reason for being 
nervous abont the accounts, and in Exhibit 
L-5 that the dealings with Mawer and 
Attia are going on regularly. Mawer, who 
had been alluded to as the leaky ship, 
he says, was paying cash, and the transactions 
with him were slosed without any loss. 
As I have said, the transactions to which 
objection was taken in argument before ng 
took placa batween September 1909 and 
April 1910. In the light of the correspond. 
ence which the plaintiffs have pro. 
duced which, moreover, is incomplete and 
contains very significant omissions, I 
cannot find that the plaintiffs ever iatimated 
up to end of the year 1910 that they 
were not prepared to be bound by the 
transactions which had been brought to 
their knowledge and I think they must be 
taken to „have assented to them. The- 
exact state of the accounts might have been 
ascertained by writing up the Pareda from 
the Kurippus sent to them. They admit. 
tedly used to do so. They hava given no 
explanation why they ceased, and have not 
produced the Paredu which they admit 
having maintained for a time and I am 
not satisfied that they gave up the prastice 
of writing up the Pareda as tbey now 
pretend. My impression is they were persuad- 
ed somewhat reluctantly to aceept the 
policy of making adyances againt these oj] 
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shares. If this conclusion be nof correst, 
the plaintiffs have 
themselves to blame. The defendant cannot 
be considered to have been their only 
source of information as to their shares. 


There were plenty of other ‘Nattukottai. 


Ghetties living near-who carried on business 
through agents in Rangoon, and this oil 
speculation must have been a source of 
frequent conversation among them and the 
state of the market must - have been 
well-known to the Chetties in’ Madura. 
No farther correspondence between plaintiffs 
and defendant is prodused about Attia till 
the end of the year 1910. There is a letter 
of 4th August 1910 fram defendant to one 
Kandanur, who was apparently wanted '. to 
influence the defendant’s successor as to 
the terms on „whioh he should take over. 
Tt contains the false statement that all 
Attia’s debt had been paid in cash. The 
plaintiffs apparently did not see this and 
sertainly were not deceived by it.. If Attia 
had cleared off his debt the credits in his 
favour would have appeared in the monthly 
Kurippus, which were admittedly forwarded 
to the plaintiffs. The case would be altogether 
different if the ~defendant sent false 
Kurippus, suppressing these transactions, 
but the plaintiffs might easily have proved 
this and established their case by produs- 
ing the Kurippuaé sent them. They have 
neither produced them nor accounted ‘for 
their failure to do so, and in these 
sircumstances, I cannot come to the con- 
olusion that these transactions were kept 
Back from them. ‘here was . further 
correspondence about defendant’ coming 
back, Exhibit VII, dated 28th Ostober 
1910 and Exhibit I (f) dated 19th Novem- 
ber 1910, but no further letters about 
Attia are produced though [ cannot help 
thinking there must have been some. In 
Exhibit I (f) the defendant writes that 
the, withdrawal of Rs. 75,000 had oosasion- 
ed difficulties and concludes: You ara 
not to set up that all the moneys re- 
covered were lent under “your directions, 
and that all that remains outstanding 
lent on my responsibility.” Hxhibit 
J.24, dated 2nd January 1911, complains 
that the plaintiffs had been asking for 
the Aindugai for 4 months, and observes: 
“I suppose no oil transactions are open.” 
The monthly Kurippus cannot haye sug- 
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- that the oil shares 


- was theirs, 


us were between September 
_April 1910, and, the plaintiffs must be 


basa, 


gestéd _ this. Possibly they had ‘heard 
weré unsteady. Ex- 
hibit F, dated 3rd February 1911, which 
ig an answer to the defendant’s letter 


Exhibit I (f) dated 19th November 1910, 


‘answers the statement by the defendant 


in that letter that the profit and loss 
and says that every one 
knows that, so that at that time they 
were not thinking of holding the defend.. 
ant liable for his advances -on.the security 
of the oil shares. It also sontains the 
first express allusion fo the fell. in 
the value of the shares, and observes the 
people who owe us money on shares say 
they cannot realise as the shares are 
low and that they will sell and pay when 
the price is to their advantage.” This 
shows that the plaintiffs “were following 
the market in Rangoon. There are more 
complaints of the failure to send thé 
Aindugai, and the- plaintiffs’ case is that 
owing to this failure they were kept in 
the dark as to the extent of the com.” 
mitments, but they had .all along been 
receiving the monthly Kurippns containing 
the entries of debits and oredits, and I? 
cannot accept this contention, especially 
in view of their failure to produce the 
Kurippos sent them, the Paredu they 


| admit having written up from it for a 


time, and the incomplete- state of the 
correspondence they have chosen‘ to pro- 
duce. The transactions questioned before 
1909 and 


taken to have ~been informed of them 
within a month or six ¿weeks “by the 
monthly Knurippus. It was only after the 
shares had fallen, and the defendant had 
reported the difficulty of getting Attia to 
pay in~Exhibit I-J, dated 16th March 


x 


1911, and Exhibit Ik, dated 27th March ` 


1911, that the plaintiffs in Exhibit E on 
12th April 1911 took occasion on the 
arrival of the Aindugai to say that they 
did not know that Rs. 85,000 was due 
by Attia and Rs. 
On the whole I cannot agree with the 
Subordinate Judge that the plaintiffs. did 
not assent to the transactions between 


September 1909 and April 1910 whish 
have been impeached before us. He has 
not dealt with the letters in chrono. 


logical order in the light of the informa. 
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tion’ whioh the plaintiffs must be taken 
to have had when writing,. nor has he 
noticed the significant lacune, The plaint- 
iffs and the defendant are. each anxious 
to escape the loss and their oral evi- 
dence is unreliable, Taking the- sorrespond- 
ence ‘which has 
light of the information of which the 
plaintiffs were admittedly in possession, 
and having regard to the fact that all 
the material letters which should be in 
the plaintiffs’ oustody. are not before us 
and’ to the fact that they bave kept 
. back the Kurippus and Paredus I think 
“the evidence is suffisiest to warrant an 
inference from their ailence for many 
months ‘that they assented to the trans 
actions \in question. The loss appears to 
. heve resulted from the fall in the value 
of the shares at the beginning of 1911 
and I am not satisfied that the defend- 
ant has bsen shown to have been guilty 
of subsequent neglest or misconduct as 
regards the recovery of the debts ont- 
atanding at this period. The evidenca as 
to what ‘happened’ in -Rangoon before he 
returned and as to a certain portion of 
~ Attia’s debt having ~ been taken -over 
by his successor Alagappa is incom- 
plete and the plaintiffs have not called 
Alagappa. -> 8 - 


On the foregoing grounds, I think the 
appeal fails. If I had’ been sable to 
„accept. the Subordinate Judge’s finaing 
that the transastions were not ratified 
expressly of impliedly until the. plaintiffs 
intermeddled with the ‘securities taken 
from Attig and Clifford, I should have 
keen unable to agree with the Subordinate 
Judge’s conclusion that such intermeddling 
amounted to a ratification. Story says 
. that when an agent contrary to instruc- 
tions makes adyances against security, the 
principal -may realize the security and 
hold the agent liable for the balance. 
The arguments addressed to us have al- 
together failed to persuade me that this 
is not good law’as well as good sense, but the 
point does not arise and it is unnecessary to 
disouss it further. 


My conclusion on the main question 
rests on the conclusion to which I have 
been compelled to come in the present 
state of the ' evidence, that the trans- 


‘been produced in, the - 
- about the 


actions whioh are now impugned were re- 
ported to’ the principals as they occurred in 
the monthly Kurippus and that they were 
allowed fo starid without repudiation in 
their accounts for many months until 
the shares began to fall. I quite- appre- 
ciate what my learned brother has written 
difficulties of Nattukottai 
Chetties in dealing with their agents, but the 
fact that they are very much in the 
hands of these agents and are afraid of 
offending them lest worse tefall, affords 
no sufficient reason in my opinion 


for abstaining from applying to them the" 


principles laid down by Lord Tenterden 
and other eminent Judges in Prince v, 
Clark (1). The present case appears tc me 
to suggest two lessons for Nattuhottai 
Chetties in the position of the plaintiffs, 
one that théy should promptly disavow 
transactions entered into on their behalf 
by their agents in excess of instructions; 
and the other, that, if their case is that 
the agents~have deceived and misled 
them by suppressing fasts, they should 
put the, Court in a position to judge 
whether this was so or not by putting 
before. the Court the documents containing 
the information actually supplied to them 
by the agents. 


-The appeal is dismissed but without 
costs. The memorandum of objections is 
also dismissed. 


SESHAGIRI AlYaR, J.— The correspondenne 
relating to the case_.has been set out 
very fully in the judgment of the learned 
Chief Justica which I had the adyantage 
of reading before writing mine. I do 
not propose to deal with the whole of it 
again. As, in my opinion, the sondust of 
the defendant has not been straightforward, 
I propose to refer to the main features 
of tha case, although I do not differ from 
the conclusion arrived at by my lord. 
The defendant was appointed agent in 
February 1907. He -had under his salary 
chit only 3 years to serve. His business 
was to take up the collestion of the 
monies lent by his predecessor, the retiring 
agent, and tò lend out monies to the best 
advantage of his principal. Ordinarily 
at the end of thethree years, the defendant 
was bound to have closed his account, and 
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after settling the valuation in the presence 
of mediators with the incoming agent to 
have handed over the balanse-sheet to the 
latter and to have some back to - British 
India to render a full account of his 
stewardship. Therefore, during the last 
year of his agency the outgoing agent 
is not expected to grant fresh loans to 
constituents. If this practice of agents 
transacting business is kept in mind, it 
will be seen that the defendant in this 
case did not act honestly in advancing 
fresh loans like the ones with which we 
are concerned. It is common ground that 
the dealings with Attia were originally 
closed in August 1969. By this time the 
defendant had been £} years in -Rangoon, 
and in 6 months’ time he was bound to 
return to Madrasand to render an account, 
Even before August 19C9 the defendant 
was warned that he should not lend to 
Attia on personal security. In Exhibit J-26 
written on the lth of Desember 1908, 
referring to Attia thé Ist plaintiff wrote: 

Collect in full from onstomer No, 53 and 
let there be no balanae.............. ,1f you 
act ‘without attending to instructions, it 
would amount to disobedience cf written 
orders.” In reply_to that the defendant 
wrote Exhibit L on the 24th December 
1508, in which hesaid: “The two persons 
_ (referring to Attia) are one and the same 
person. All that.he owes to our,two shops, are 
covered by securities. He is a little slippery 
person. The security is worth much.” 
It is necessary to explain that there were 
{wo shops in Rangoon belonging to the 
_Frincipals, one known as Chinna Kadai and 
the other known as, Peria Kadai. There 
is evidence that in Chinna Kadai the 
defendant had a share in addition to being an 
agent. In January 1909 the principal asked 
the defendant (Exhibit J-29) why interest 
has not been paid by individual No. 53 fora 
long time. It also cautioned him against 
renewing Hundis. In Exhibit J-12, dated 
the 2lst of January 1909, the defendant 
replied saying that Attia’s Hundis were 
being renewed because his securities were 
good. On the 30th March 1509 the 3rd plaint- 
iff wrote Exhibit J 8 to the defendant that 
he should not lend any more money because “it 
was his duty to make up his accounts and 
not embark on fresh transactions.” It must 
be menticrcd that the plaintifis had, from 


the outset, been very suspicious about thé 
dealings of the defendant. As géarly as 
November 1908 the 3rd plaintiff wrote 
Exhibit K-2 to'the defendant in very strong 
terms against his reckless advances and 
informed him that he was bringing the name 
of the firm into disrepute. On the 15th of 
April 1909 the third plaintiff again wroté 
to the defendant (Exhibit J 22) in these 
terms: ‘‘Moreover, it is two and a quarter 
years sidse you went there. Hereafter you 
should engage yourself only in the work of 
collection, but if you were to be advancing 
more and more, things would get beyond . 
control and our busines; would suffer.” The 
letter said further that the prinsipals 
intended to send an agent even within the 
period of his agency but “as the defendant 
had not got the business under control” they . 
were-delaying sending a new agent. On the 
23rd of April 1939 the sime_ principal 
wrote to the defendant (vide Exhibit K-3): 
“You should as strictly as possible 
collect from all constituents excepting thé 
one constituent, namely, the man of Kuthaya, 
In future you should not lend evan a pie 
to constituents.” On the 11th of May 1909 
the Ist plaintiff wrote Hxhibit, J 3 in which > 
he asked the defendant to close up his 
accounts as early as possible and make it 
possible*for a new agent being sant out at 
once. On the llth of May 1909 the 3rd 
plaintiff „Wrote Exhibit J-9 in whish he 
stated: “People say that the securities on 
which you have lent out money are all 
weak and insufficient”... .....- 2606 na 
“It seems to ua as if you do not care to 
follow our instructions.” On the 8th June 
1909 the Ist plaintiff wrote Exhibit K-1 in 
which he sarcastically referred to Attia’s 
soundness of credit and asked the defendant 
not to honour his Hundis. To these various 
warnings against lending to Attia the 
defendant replied by Exhibit J 13 on the 
17th of June 1909 in which he stated: “It 
is cur good luck that E. S., Attia has come 
and joined us as our friend.” On tha 14th 
of July 1909 the 3rd plaintiff wrote to the 
defendant (vide Exhibit K- 7): s Although 
we may write to you ever so much, it is 
very painful to us to see that althougk you 
receive them all you goon making further 
payments without recovering anything from 
Eaams and keep sending Kurippu accounts,” 
On the 29th of July 1909 the Ist pliintiff 
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wrote to the defendant Exhibit J 27 wherein 
he said :“ If you would from this moment 
not -advance a pie to any constituent, but 
make all the nesessary endeavours to collect 
and curtail, and close business, there would 
‘on the whole be a good name for you and 
a good name for ustoo...................he only 
request I make is that you should arrange 
to make collestions soon before the substitute 
arrives.” At abont the same time the 3rd 
plaintiff wrote [vide Exhibit VII (a)]: 
“ A bad report has spread here that your 
agency business is very extensive and that 
-the transactions are very unsound. More 
than two years of your period has expired. 
In futura you should curtail business and 
pay up dues and close accounts.” On the 
2th of July the defendant wrote to the 


“8rd plaintiff (side Exhibit J-16): 
“ We are carrying ou our dealings 
here well enough. There is no confusion 


-o£ any kind.” On the.3rd of August 1902 
.the lst plaintiff wrote (Exhibit J-18): “You 
“still continue to give loans on shares. It 
is not known when this is to-stop.” 
_gorrespondence to which I have referred 
shows that the plaintiffs were very anxious 

that tha’ defendant should not grant fresh 

‘loansy that the defendant should wind up 
the business and that particularly he should 

have no farther dealings with Attia. It is 

with full knowledge of this attitude of the 
plaintiffs that the defendant began 

fresh transactions © with Attia between 

September 1909 and April 1810. I shall 

refer to only a very few letters of 

_ this period, as the learned Chiéf Justice 
has gone into the‘ correspondence of this 

period at great length, and then-state my 

conclusions ; in my opinion-also the full 

- gorrespondense of this period has not been 
_ Placed before the Court and the blame 
for not having placed all the materials 

before the Court.must rest on the plaintiffs. 

- The „general attitude of the plaintiffa may 
be gathered from Exhibit K-5 written by 

8rd plaintiff on the 20th April 1910 in 

which he stated: “ I have read all that 

is‘ written about Company and Attia. They 

say that Attia isa cheat and the Company 

is a leaky vessel.” Prior to this letter 

‘the defendant had written on the 28th of 
‘March 1910 (Exhibit J-17) in which he 

catated : | “Mawer and Co., Attia.and Clifford 
and others have mortgaged shares tous... 

—~ 
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we should keep on the good side of them 
by frequently saying that they were given 
to us in trust .........while the state of 
affairs here is like this, some one has spread 
a false ramour -there.” Exhibit K-5 way 
bs taken- fo bea reply to this, In Exhibit 
L-1 the defendant assured the plaintiffs 
that the loans made to Mawer and Co. 
and others were on good security, On 
- the 29th of April 1910 the defendant wrote 
Exhibit I (d): “As B. S. Attia and Mawer 
and Co. and others hold share mortgages 
~and ag Thavandi money ia being received 
for the said Hundis, we have to accommodate 
them when they apply for small loans. If 
“we refuse to give they would want to haye 
the share mortgages, The securities are in 
-excess.” We hava further letters from the 
defendant Exhibits L(3), L(6) and U (17), 
which were intended to assure the plaintiffs 
that everything was being properly done. 
-In reply to Exhibit I (d). the lst plaintift 
wrote Exhibit J 23 on the 9th of May 1910: 
In the case of E. S. Attia, if you keep 
saying that the mortgage loans oan be 
recovered sooner or later, when is it to be 
recovered P It is not desirable to give 
- more and mora. ver sitseersesseteoens YOU have 
rapresented him to be a person of a very high 
status. Ib does nst appear thaf his oredit 
will continue to the end.” To this the 
defendant replied in Exhibit L(6) on the 
19th of May 1910: “As the security of 
Attia is in excess of the sum of the Haundia 
we do renew theni oosasionally.” In this 
way matters went on. The plaintiffs in 
their native place felt helpless against the 
defendant who was condusting business as 
he liked disregarding positive injunctions 
from the principals. it was said that the 
attitude of the plaintifs was that of persons 
sitting ona fence, It is difficult to sea 
-what could have been done; his instant 
dismissal coupled with the osmingofa new 
agent might bave been the sorrest proce- 
dure, but that would have precipitated matters 
or might have caused the plaintiffs’ heavy 
loss. It must be said that Nattukottai 


vas 


» Chetties do not clearly appreciates the duty 


they owe to themselves andto thoir agents, 
They reposa tha? greatest conidence in 
the good faith of their agents and permit 
them to deal with their monies as if they 
were the owners and not simply agents. The 
idea that if they wanted to hold the agenta 


-x 


z 


\ 


` 


‘extended to Chetty agents in‘ India. 


766 
KALI KISHORE DAS V. GOPAL RAM ABHA.. 
liable they should at onse* repudiate the 
transaction has apparently not occurred to 
them yet. Moreover, tbe transactions aré not 
of such a simple rature as could easily bs 
affirmed or disaffirmed. The agents are 
expasted to lend ont monies to numerous 
constituents. They are not like ordinary 


` ugents whose cases hava been considered 


in England in the various desisions quoted 
before us. These latter, generally speaking, 
were commissioned to conduct particular 
bosinesses. In such casas repudiation is 
easy. In my opinion, the application of prin- 
siples governing the relationship bf English 
agents to their pringipals should not be 
The 
agent of a Chetty is practically the 
principal. He lends out monies. Ho is 
entitled tə sve to recover them. Under 


_thege circumstances the position of a Chetty 


agent approximates to that-ofa trustee. I 
do not say that every consideration relating 
to transactions beween a trustee and the 
cestui que trust should apply. But I am doubtful 
whetherit is desirable to import into questions 
of this nature rules governing the relationship 
of principal and agent in England. In 


` Ramasamy Chetty v. Karuppan Chetty (2), 


such principles have been applied in the 
pase of Chetty agents. I think the whole 
subject requires re-consideration: Section 
211 of the Contrast Act suggests that if 
the directions ofthe principal are disregarded 
the loss consequent upon such conduct must 
be made good by the agent to the principal. 

Further, I feel convinced that the defend- 
ant has kept back information-and has not 
acted towards his principal in a straight- 
forward manner. The repeated ‘requests of 


| the principal that the Aindugais should be 


sent have been ignored by the defendant. The 
last but one Aindngai was sent on the 15th 
of, August 1909. The final one was -sent on 


“ the 15th of March 1911. Batween these periods 


there is no excuse for the defendant not 
having sent the Aindugais. In his evidense 
the defendant admitted that he did not 
send Aindaugais even after ` repsated 
requests, He says in one of his letters 
that it would-have taken him a longtime 
to make up the. Aindugai. When we re- 
member that the defenddnf was a near 
relation of, the plaintiffs and that the 


` _ (2) 31 Ind, Oas. 216; 29 M, L, J. 551, 
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plaintiffs informed him that he should not 
take advantage of the relationship and should 
conduct himself as an agent and not as 
nephew, tbe conduct of the defendant in 
disobeying the express instructions and 
advancing new loars appears to be reprehensi- 
ble. Bat for the fact that the plaintiffs 
have not produced all the Kurippus sent to . 
them and to the fact that they. have kept 
back Alagappa Chetty ‘from the witness« 
box, 1 would have felt inclined, notwith- 
standing the decisions to the. contrary, to 
hold that the defendant was guilty of 
gross negligence and that no ratification 
ought to ‘be implied from the failore to 
expressly repudiate the transactions. Having 
regard tə the view taken by the learned 
Chief Justice and to the authorities in 
this Court and’ in England, L. do not 
propose to differ from the judgment just 
delivered. I hope , tbat our sonclusions 
would have the effect of opehing the eyes 
of Chetty principals to the necessity of 
observing greater caution in their Gealings 
with their agents, and to their exersising 
greater scrutiny over their doings. I agree, 
though not withont hesitation: that the appeal 
should be dismissed, -Thé memorandum of 
objections should also be dismissed. 
M.C.P. f 
Appeal dismissed; 

Memo. of objections dismissed, 
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CALCUTTA HIGH COURT, ’ 
Rok Nisi No. 146 or 191.. 
August 1, 1918, 
Present: Mr. Justice Teunon'and Mr. 
Justice Cuming. “a 
KALI KISHORE DAS—Pranrizr—- 
DECRE- HOLDER— PETITIONER 
ve7sUus 
GOPAL RAM SAHA -—-APPLIGANT AND 
` ANOTAER— DEFENDANT—J 0DGMENT-DEBrOR— 


OerosıTE PARTIAS. 

Bengal Landlord and Tenant Procedure Act. (VIII 
B. GC. of 1863), 8. 52—Transferee of portion of none 
transferable holding, whether entitled to make deposit to 
avoid ejectment of tenant by landlord dectes-hotder 
in edecution of rent-decree, 


x ` 
` ean , 


vt 
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Where in execution of a decree for rent, the land. 


lord decree-holder . proposes to -eject the tenant” 


of a non-transferable occupancy holding under the 
provisions of section 62 of Act VIII of 1869, a 
third person ‘claiming to.be the transferee of a 


` pagt of the holding is entitled, in order.to avoid 


the ejectment, to make the deposit provided for 
by the section. 4 i ` 


Rule against the order of the Sub: 
Judge, Sylhet, dated the 24th November 1917, 
in Miscellaneous Appeal No. 59 of 1917. K 

Dr. Sarat Ohundra Basak and | Babu. 
Paresh Lal Shome, for the Petitioner. 


Babus Girish Chandra Paul and Nabin / Ei 


~ Ohandra Poul, for the Opposite Party. 
JUDGMENT.—In this. case it appears 
that in execution of a deoree for rent 
‘the ‘landlord decree-holder proposes to 
eject the tenant under the provisions of 
section 52 of the Bengal Act VIII of 1869 
< To avoid the ejectment a 3rd person 
claiming: to be a- transferee “from the 
tenant seeks to make the deposit provided 
for by. the section cited, and to this end 
the learned Subordinate. Judge of Sylhet 


has direoted the Court -of first instance . 


to inquire into the applicant’s status. 

It is against this order that the present- 
Rule is directed. : A : 

In making his order the Subordinate 
Judge relies on the decision reported as 
Sarodapersad Roy Ohowdhry v. Nobichand 
Dutt (1), and there is a similar desision in 2 


- ` Hay 527. But-in these reports the facts are 


, opinion, should be discharged. 


' O. L, J. 52, 


not fully stated, and possibly they are cases 
of transferable holdings or tenures. In 


_ the present case it is not disputed that 


the holding is not transferable. ao 

But it appears that the applicant claims 
to be the transferee of a portion only, 
and not, as was supposed: when the Rule 
was issued, the transferee of the whole. 

Having regard to the sases cited above 
and also to the principles laid down in 
the ull Bench case of Duyamoyee v. 
Anande -Mohan Roy (2), this Rule, we are of! 
It will 
accordingly be discharged with costs, one 


- gold mohur. A 
: Rule discharged.” ~ 


(1) Marsh, 417; 2 Hay 527. ' 
(2) 27 Ind. Gas. 61; 420, 172;18 0. W.N, 
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FATNA HIGH COURT. | 
-  Seconn Civit Appaat No. 361 oF 1917. 
‘ February 25, 1918. 
; Present: —Mr. Justice Jwala Prasad. 
. RATAN KUMAR MAHTO—Derenpant— 
a APPELLANT - 
- versus f 
KANGAL KUMAR MAHTO AND ANOTBRER— 
PLAINTIFF3— RESPONDENTS. : 
Adverse possession—Trespasrer, interest of, nature 
of—Transferee from trespasser, whether can tack on 
period ‘of donor's possession to his own—Limitation — 


ectment. 
The possession of a trespasser, although without 
title, confers upon him a devisable and transferable 
interest in the property and his heir-gr devisee 
can maintain an ejectment suit against any per- 
son other than the true owner who has entered 
upon the land. [p. 768, col. 2.j 

A devisee of a trespasser can tack on the period 
of his devisor’s possession to that of his own to 
resist a suit for ejectment. [p. 769, col. 1.] : 


- Appeal from a desision of Sub-Judge’ 
Purulis, dated tho 26th February 1717; oon- 
firming that of the Munsif, Parulia, dated the 
‘10th May 1917. 


Mr, Gour Ohandra Pal, for the Appel- 
lant. Pe 

Mr, Abant Bhu san Mukheijee, for the Re- 
spondents. 


“JUDGMENT. A 
JwaALA Peasan, J.— The only point raised in 
‘this appeal is that the lower Appellate Court 
is „wrong in holding that the plaintiffs have 
acquired title by adverse possession of 
over 12 years. The facts -found are as fol- 
lows:— . i u 
The property in dispute belonged to one 
Thakur Das and was inherited by his son 
Alhad Kumar, who died about 20 years ago 
leaving a daughter named Bidhu Kumarin 
and a step mother, Baruni,- The plaintiffs 
«are daughter’s sons of Musammat Baruni, 
The defendants are the distant agnates of 
Alkad. Neither Baruni nor plaintiffs, nor the 
defendants have any title to the property in 
suit-which belongs to Bidhu Kumarin, the 
daughter of Albad. Baruni died in 1321, 
corresponding to August or September 
1914. After her death there was litigation 
between the, plaintiffs, who are grandsons 
of: Baruni, and Bidhu Kumarin, daughter 
of Alhad. This was settled by means of 
a consentdecree on the 5th January 1915 


< in favour of the plaintiffs, who obtained 


delivery of possession by the Civil Court, 


> 


plaintiffs, 
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Prior to the delivery of possession there 
had already arisen a dispute as regards. 
the property in suit bétween the plaintiffs 
and the defendants, which led to a proceed- 
ing urder section 145 Of the Code of 
Criminal Prosedure. The proceeding termi- 
nated on the 6th May 19:5, with an order 
declaring the defendants to be in posses- 
sion of the property. Hence the plaintiffs 
brought the present suit on 25th May 
1915, 


Both the Courts below have concurred 
in the finding tbat Bidhu Kumarin was 
never in possession of the property and 
that Baruni Kumarin was all along in 
possession ever since the death of Alhad 
and that she had been paying rent for 
the land and had her name recorded in 
the landlord’s Sherista. In 1310 Baruni 
executed a deed of gift in favour of the 
_The nameof Baruni was recorded. . 
in the landlord’s Sherista and after 1310 
the plaintiffs? names were substituted 
in place of Baruni in the landlord’s Sherista. 


The Courts below have held that the 
plaintiffs came to be .in possession of 
the lands in suit and continped to be in 
possession up to the time the dispute arose 
in 1914. Thus the possession of Baruni 
and thereafter of the plaintiffs, her grandsons 
and donees of the property, was continuous 
for over 12 years. z 


The learned Vakil for the appellants 
contends that the plaintiffs were in posses- 
sion themselves for less than }2 years and 
that the period of possession of Barani, 
their donor, shonld not be added—for the 
purpose of computing the period of adverse 
possession. In support of this contention 
the case of Guroo Ohurn Dutt v. Krishna 
Moni Gupta (1) has been cited. In that 
casa it was held that the possession of one 
trespasser could not be added to that of : 


another. But in that case both the tres- 
passers weré independent and antagonists 
of each other, whereas in this case 


the plaintiffs do not claim independently 
of the first’ trespasser, Baruni, but derive 
their title from her whose poseession had 
already been” running adverse against the 
true owner. 


(1) 20. W. N. 815. 
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The possession of Baruni, although without 
any title, conferred upon her a devisable 
and transferable interest in the property 
and her heir or devisea could maintain 
ejectment against the person other than 
the trua owner who has entered upon the 
land. This was the view taken in Asher 
v.  Whitelock (23, and was affirmed 
by the Privy Couacil in Sundar v. Parbati 
(3) and since followed in Gobind Prasad 
v. “Mohan Lal (4), Baruni and her donees, 
the plaintiffs deriving title through her 
canw maintain a suit in ejectment against 
the defendants, The case of Brindaban 
Chunder Roy v, Tartı Chand Banerjee (5) 
held further “that the interest so passed 


confers an unimpeachable title whioh’ 
becomes complete as soon as the true 
owner’s claim is barred by limitation, 


the practical effect of whish is to 
extinguish the title in favour of the party 
in possession”, tide also Gossain Das Ohunder 
vy, Issur Ohunder Nath (8). 

The lower Oourt is, therefore, right in 
holding that the plaintiffs have acquired an 
indefedsible and perfect title by pressription 
on account of their own possession as well as 
that of Baruni. . 7 

The appeal ia, therefore, dismissed with 
costs. , 


4 ya 


Appeal dismissed. 


(2) (1866) 1 Q` B. 1; 86 L. J. Q B. 1%, 11 Jur. 
(N. 8) 925: 13 L. T. 254; 14 W. R. 26. : 
(3) 12.51; 161. A. 186, 5 Sar. P.I. 448; 6 

Ind. Dec. (N. 8.) 782. 
(4) 24 A. 157. 
(5) 20 W. R. M14; 11 B. L, R. 287, 
(6) 3 ©. 224; 1 Ind. Deo. (N. 8.) 731. 
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- PATNA HIGE COURT, 
Crunyat Revision No. 207 or 1918, 
` dane 10, 1912, 
Present:—Mr. Justice Jwala -Prasad. 
MANZUR HUSSAIN AND orazes ' 


—-PE1ITIONERS . A 
vETSUS . : 
GAURI LAL DAS AND oraggs— Opposite 
Parir. > | mn 


Criminal Procedure Code (Act V of 1898), s. 147, 


~.scope of— Right to use water from artificial channel 


Pa 


’. March 1918, under 


x 


for irrigation—Magis'rate, whether can declare right 
to cause ob8truction. 

Where a Magistrate finds as a fact that a right 
of use of water in favour of any “party existy, he 
can, under section 47 of the Criminal Procedure 
Code, either direct an obstruction to be remaved or 
direct that an obstruction or dam be constructed; 
as the case may be, for the purpose of enabling 


| his favour. [p 770, col. 2.] 

A dispute concerning the right to the ase of 
water from an artificial water channel for the purpose 
of irrigation comes. within the scope of section 147 
of the Criminal Procedute Code. . |p. 770, col. J 


Oriminal revision from an order of the 
Sab- Divisional Magistrate, Banka, dated the 
19th March 1918. j 

Messrs, P. R. Das and Naresh Chandra 
Sinha; for the Petitioners. Š 

Messrs. Hasan Imam and &, O. Pal, 
. forthe Opposite Party, ~~ l 4 

JUDGMENT.— This is an application 
against an order of the Sub Divisional 

Magistrate of Banka, dated the 
section 147 of the 
‘Code of Criminal Prosedure.. 
~ The matter in dispute 


use of water from 
called Loki Danr for 


irrigation, 


a certain channel 
: the purpose of 
The Loki Daur is an artificial 


water channel which - emanates from the’ 


river Bilasi and runs 
village of Majhgain. The sedond party 
balong to Majhgain and Mainwa is a 
village north of Majhgain, and belongs to 
the first party. The channel runs north 
to south. Both the parties claim to take 
water from the ‘channel by means of 
Singhas, artificial water conduits, erected 
in the . channel connecting it with the 
fields in the respective villages. The first 
‘party further claims a right to erect an 
. obstruction in the channel with a certain 
opening on one side of it for the pur- 
pose of taking water to its own fields in 
49° ‘ 


he r 


; A 


|| 


through to the 
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the party to enjoy the use of water declared in. 


19th | 


he 1 between the . 
< ‘parties is concerning their right to the 


769 


Mainwa. The opening is kept in order 
to let the water flow down to the village 
Manjbgain. The Police reported that 
there was a dispute between the parties 
regarding the use of water and that there 
was a likelihood of a breach of the pease on 
account of the dispute. it was expressly 


mentioned in the report of the Police 
that the dispute was regarding- the 
right olaimed by the first party, the 


proprietor of Mauza Mainwa, to erect adam 
across the said Loki Danr, The Magistrate : 
upon that reportdrew up proceedings under 
section 147 setting for'h that he was satisfied 
from the Police report that a dispute existed 


‘between the parties which was likely to cause 


a breach of the peace “conserning the 
right of use of the Loki Danr, namely, the 
right to take water from it through a Singha 
.(narrow channel) at the place where the 
Singha in question runs from the Loki 
Danr to Mainwa.” Upon enquiry the Magis- 
trate game to the conslusion that the first 
party had a right to use the water from the 
said water channel by constructing a dam 
with a small opening for the village of 
Manjhgain belonging to the second party, 
The Magistrate conoluded his order in the 
following words :— ‘I come to the conclusion 
that at the source of the upper Singha of 
“Main va close toa Kath tree a Bandh existed, 
with an opening south of it to allow suffisient 
water to flow downwards; that the first 
party have the rightto maintain the Bandh 
aod repair it, I direst that the first party 
continue to maintain “the Bandh with the 
opening in the south and repair it from 
time to time until the opposite party obtain 
decision of a competent Court adjudging 
them entitled to prevent the first party 
from doing so.” The second party has 
moved this Court in revision and contends 
that the order of the Magistrate is without 
jurisdistion. The first ground urged in 
support of this contention is that within 
the terms of section 147 the Magistrate 
had no right to declare that the first party 
had a right to maintain the Bandh and 


repair it. In support of this contention 
. the case of Empress vy. Ganpat Kalwar 
(1) is quoted -desided by Prinsep 


and Handley, JJ. There the dispute was 
between a landlord and tenant, the former 


(1) 40, W, N 779 


+ determine. 
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disputing the right of the latter to re-erect 
a hut which had fallen down on a’ piece 
of: land; the latter claiming -the right to 
re-erect the hut. It was held that the dispute 
between the parties was one which raised 
. the rights ‘of the -landlord and ‘tenant in 
regard to ‘the use of the land belâ by- the 
tenant and' that as such was not ong within 
the jurisdiction’ of a Criminal Court to 
Tt was pointed out that prima 
facie “the tenant would be entitled to 
“erect a Gola and if the landlord claimed 
the right to prevent him his proper course is 
to apply tothe Civil Court for an injune- 
tion, etc.” It was further observed towards 
the concluding portion of the judgment 
that “The proviso read with the body of the 
section clearly indicates that the Legislature 
in enacting section 147 intended to deal 
with rights to use land or water the property 
of others and as such in their possassion.” 
There the land in question on whish the 
hut was proposed. to be erestéd by the 
tenant was in the possession of the tenant 
and no question arcse oregarding the use 
of land’ in the’ possession of another; nor 
was there any dispute in the nature/of an 
easement. That.o.se obviously has nothing 
to do with the present case, were each party 
“is claiming the use of water emanating from 
the river and running through a particular 
channel. The dispute between the parties 
in this case is clearly within the terms 
of section. 147 of the Code of Criminal 
Procedure ‘‘soncerning the right of use of 
water insluding the right of easements.” 

It is next contended that ‘the order of 
the Magistrate is bad, as it is in the 
nature of a declaration and that the 
Magistrate had no right to declare the 

- first party entitled to ereob a dam causing 
obstruction to the free flow of water south- 
wards to the land of the sescnd party. 
This contention is’ further based upon the 
fact that the direction of the Magistrate 
regarding the erection of the dam is in 
excess of the dispute sresified in the 
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of the water of the river coming into the 
channel; nor was there any dispute regard- 
ing “the right: of the parties.to construct 
Singhas or water conduits from the chan- 
nel to the respective fields. The real dis- 
pute between the parties was the right 
claimed by the first party to sonstruot 


“a dam obstructing ‘the free flow of the 


`~ 


proceedings under section 145 quoted above,” 


A. reference to the report of the Police 
upon which the proceeding is based and 
‘the proceedings drawn up by the Magistrate, 
both of which are quoted above, will show 
that the dispute was not really regarding 
the use of water inasmuch es no. party 
disputed the right of the other to the use 


water southwards to the fields of the 
second party. The Magistrate held in terms 


“of section 147 that such a ‘right did exist 


in favour of the firstparty. He was com- 
petent, therefore, to pass a further order 
permitting the first party to .ereot the 
dam in order to enjoy the right of taking 
water to its own lands as held by the 
Magistrate. In the case of Pasupati Nath Bose 
v. Nando Lal Bose (2) Prinsep and Handley, 
JJ. [the learned Judges who had decided 
the case above quoted of Hmpress v, 
Ganpat Kalwar-(1)} held that the 
Magistrate holding that a-party has a right 
to the flow cf water for the purpose of 
irrigation bas a right to declare that the 
free dow of water shall nob ~be inter- 


‘rupted by the erection of an. obstruction 


by the other party. This was based upon 
the words in the section make anorder 
directing that such thing shalt not be 
done.” Same was the view taken in. the 
ease of Lalit Ohandra Neogt v. Tarini Prasad 
Gupta (3), decided by Ameer Ali and Pratt, 
JJ. and recently in the case of Dowlat Koer v. 
Siva Pershad (4) decided by Holmwood and 
Sharfuddin, JJ. ; 

If the order diresting the removal of the 
obstruction is within the terms of the 
aforesaid clause, the order directing the 
erection of: a dam causing obstruction will 
be also within the clause preceding the 
above, namely, “make an order for per- 
mitting such thing to be done;” in other 
words, to my mind when the Magistrate 
finds as a fact that a right of use of 
water in favour of any party exists he 
ean under section 147 either direst the 
obstrustiof t2 bs removed or direst that 
an obstruction or dam bə constructed, as 
the case may bs, for the purpose of enabl- 


‘ing the party to enjoy the uss of water 


(2) 5 0. W. N. 67; 28 O. 734. 
(3) 5 0. W N. 835. : 
(4) 10 Ind. Cas. 615; 12,Cr.-L. J, 819,15 OL. J. 


267; 15 C. W. N. 645, I 


Ss 


` and Mainwa._ 
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declared in his favour. I am thus of 
opinion that the order of the Magistrate 
is not ultra vires. 

The last contention ‘was that all the 
persons interested in the caso were not 
made parties. No doubt the parties in 
this -case were the servants of the proprie- 
tors of both the villages of Manjhgain 
The proprietors themselves 
were not made parties. - While the order 


. under section 147 is not vitiated by the 


fast that the proprietors wero not made 
parties, it is well-known that the proceed- 
ings and the order of the Magistrate there- 
on are binding only upon the persons 
that were aatually parties to the prossed- 
ings; and the Magistrate would have been. 
well advised to make the proprietors also 
of both the villages parties to the proceed- 


‘ing in order to finally determins the dis- 


pute of the real contending’ parties, 

The resulb is that the 
rejected, < , 
Application rejected. 


ALLAHABAD HIGH COURT.. 
“Frest APPEAL Faom Osper No. 840r 1918, 
December 16, 1918. 

Present :—Mr, Justice Piggott and Mr, 

~ Justice Walsh. 
GANESH DATT TEWARI—Apaticant | 
VETSUS 


JITTAN TAM BOLI—Opposite Party. 


Criminal Procedure Code (Act V of 1898), s. 195,. 


els. 6,7 (a)—Sanction to prosecute ~Application to 
Subordinate Judge, dismissal of—Appeal, whether: lies 
to District Judge or High Court. 

An application for sanction to pronednte; in 
respect of an offence arising eut of a case decided 
by a Subordinate Judge on appeal from a Munsif 
and in which a second appeal was pending in 
the High Court, was made to the Subordinate 
Judge who dismissed it, A further application was 
made to the District Judgo who held that he 
had no jurisdiction to entertain it, and that the 
application should be made to the High Court: 

Held, that the Court of the District Judge being 
the Court to which “the Court of the Sub-Judge 
was subordinate, the application had been rightly 
made to him. [p. 771, col, 2.] 


First’ appeal from an order of the District 
Judge, Benares. 
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application is 
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Me. Peary Lal Banerji, for tha Appellant. 

Me. Iqbal Ahmad, for the Ogpositd Party. 
JUOGMENT.—This is & firat appeal 
from an crder passed by the Subordinate 
Jadga of Banares rafusing to sanction the 
prosesution of ons- Jittan Tamboli for the 
offansa3a of forgsry, or soma cognate offense, 
‘committed ic connestion with a enit which 
was tried by ths Munsifof Benares, An 
appeal againstthe desision of the Munsif 
in, the said sait came before the Subordinate. 
Judge of Banares for desision. The Sub- 
ordinate Judge disposed of the appeal 
and a second appeal „against. his deoree is 
now pending in this Oourt, “In the mean- 
time the praient appellant went to the 
‘Subordinate Jadge with an applisation for 
sanction to prosecute under section 195 of 
the Oriminal Procedure Code, The Sub. 
ordinate Judge rejected that application, 
A farther application to grant the sanction 
whioh the Subordinate Judge had refused, 
whether such application ba described as 
an appeal from the order refusing sanction 
or asa fresh application, undoabtedly lay 
under sestion 193, clause (6), of the Crimi- 
nal Procedure Code to-any authority to 
which the Court of the Subordinate Judge 
was subordinate, as that expression 
is defined in sub-clause (7) of section 195 
of the Criminal Procedure Code. The pre- 
sent appellant assumed that the proper 
Court to apply to was the Court of the 
_ District ‘Judge, bat the learned Distriot 
Judge bas refused to interfere, holding 
that application ought to be madeto this 
* Court, in view of the fast thata second 
appeal againsé the decision of the Suber. 
dinate Jadge lay to this Court and is 
actually pending. On the wording of 
= gestion 195, clausə 7 (a), of the Criminal 
Prosedura Vode it would seem that the 
applisation (or appeal) was rightly made 
to the Court of the District Judge of 
Banares and that the learned District Judge 
was wrong in not entertaining that ap- 
plication and disposing of it on its merits, 
As ths matter now stands, however, we 
think that- there aresuffisient reasons why 
sanction should not be granted to the 
present appellant so long as the second 
appeal raferred to is pending in this Court, 
When that appeal has been disposed of, 
ib would bs opan to the present appellant 
to maka a fresh application for sanation, 


_. steal the notes 
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either directly to this Court, or to the 
Court of the District Judge of Benares, 
if he finds sufficient reason for doing so. 
For the: present we are of opinion that 
it would not be in the interests of justice 
to arm this appellant with a sanction to 
prosecute, so long as the second appeal 
in the. original snit remains pending. We. 
dismiss this application, or appeal, on 
this ground alone, and we make no order 
as to the costs of tke same. 3 
Appeal dismissed, > 





PUSS JAB CHIEF COURT.. i 
CratmnaL Revision No. &83 cr 1918. 
September 7, 1918. 
_ Present:— Mr. Justise Broad way, 
EMPEROR— PROSECUTOR 
versus 
BUDHA—Accosxp, 
Criminal Procedure Code (Act V of 1898), s. 429 
~—~Revision—Sentence, enhancement of—High Court, 
interference by. h f 
Where a. sentence passed by a Magistrate is not . 
illegal, the mere fact that the High Court might 
have passed. a heavier sentence is not of itself a 
sufficient reason to enhance the punishment inflict- 
ed, in thé exercise of its revisional powers. 


Casereported by the District Magistrate, 
Gurdaspur, i 

FAOTS.—In this case accused has been 
chalaned under section “379 for stealing 
currency notes worth Re. 1,192 which the 
complainant and his companions, all of 
whom are Lambardars, had takento Tahsil - 
Batala for payment of the land revenue, 
The accused, who is alsoa Lambardar, had 
gone there for the same purpose. As 
there was a great rash of people in the Tahsil 
on the occasion, the accused contrived to 
in question which the 
complainant was then holding in his hand. 
The accused was caught at the very moment . 
and chalaned. The Magistrate fined him 
Rs, 200 only. a 

The accused, on conviction by Lala Dwarka 
Nath, exercising the powers ofa Magistrate 
of the ‘Ist Class in the Gurdaspur District, 


` wag sentenced, hy order dated 13th June 
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1918, under section” 379 of the Indian 
Penal Code, to Rs. 200 as fine, in default one 
year’s rigornus imprisonment. 

GROUNDS.—Bndba, Lambardar of 
Sarwali, Tahsil Batala, has, on 13th June 
1918, been convicted of theft of Rs. 1,192 in 
notes from a lLambardar in- the Tabsil 
compound at’ Batala. He oonfessed and 
was let off with a fine of Rs. 200. The 
Sourt remarked he was young, but I 
£8 he is aged 35. The sentence is, 1: 
think, most inadequate and I forward the 
record to the Chief Court with the view of its 
enhancement, . 4 

ORDER.—There is of, course no doubt- 
as to the guilt of this Lambardar Budha. 
The law, however, allows a discretion to the 
Courts as to the sentence to be passed 
and it is, therefore, almost impossible to 
affirm on any sentence passed that that 
-sentence alone is appropriate. This is a 
revision and if is not necessary for me to 
interfere even if the Court had committed 
an illegality, [vade Ala Dya v. Emperor (1)). 

The principles upon whioh this Court 
acts as èh Court of Revision in relation to 
the enhancement of sentences are enunciated 
in Empress v. Chuit Lal (2); see also 
Abdul v. Emperor (3) and Emperor v. Hart 
Singh f4). Inthe present case the sentence 
is not illegal. The fact that I myself might 
have- passed a heavier sentence is not of: 
itself a sufficient reason to’ enhance the 
punishment irflisted. The Lambardar 
appears to have yielded - to a sudden 
temptation and es he will no- doubt be 
removed from bis Lambardarship (if he 
has not been removed already), Ido not 
think it necessary to take any further 
astion and Iam, therefore, unable to accept - 
the recommendation of the learned District 
Magistrate. , 

Revision rejected, 


(1) 4 Cr. I. J. 75; 116 P, Lu B. 1907; 5 P; R. 1906 
r - 


Cr. 

(2) 7 P. R. 1889 Cr. NA 

(3) 6 Ind, Cas. 6839; 11 Cr. D. J. 889; 19P,W. BR., 
1910 Cr... ae 

(4) 21 Ind. Cas. 471; 29 P. W. R. 1913 Or; 14 Cr, L. 
J. 699; 313 P, L. R. 1918. 
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PATNA HIGH COURT. 
Ontminau Rersruxces Nos, 32, 33 ann 34 
op.19i7, -~ 
June 15, 1917. 
Present: —Mr. Justice Jwala Prasad. 
EMPERO BR PrasrgJ106 
versus 

SHAMAKANDU lao Gea T EA 

Police Act (V of 1861), 3. 30, cl. (2)—rDicense to 
control procession—Notice, whether necessary on each 
occasion. 

Under section 30 of the Police Act there must be a 
notice, special’ or general, on each occasion on which 
an intended assembly or assemblies-is or are re- 
quired’ by the Superintendent of’ Police to be con» 
trolled by means of licenses to be taken out by 
the persons celebrating the festivities concerned, 
[p. 778, col. 2.] 


| Criminal referencé made by the Sessions 
Judge, Shahabad. 


JUDGMENT.—This criminal reference 
has “been made by the Sessions Judge of 
Shahabad under section 488 of the Code 
of Criminal Procedure recommending that 
the order of the Magistrate of Sassaram, 
dated the 29th January 1917, sonvicting 
the accused of an offence under section-30, 
clause 2, Act V of 1861, and sentencing him 
toa fine of Rs. 20, in default 7 days? simple 
imprisonment, be reversed, He has beən 


= 


.sonviated ‘for taking outa Moburrum proces- 


sion without a license on the 16th December 
1916 and thereby disobeying section 30, clause 
(2), of Aot V (1861). Under the aforesaid 
clause the District Superintendent of Police 
or Assistant istrict Superintendent of Polise 
may “on being satisfied that it is intended 
by any persons ‘or class of persons 
to convene or collectan assembly in any 
Buch (public) road; street; or thoroughfare, 
or to form a procession which would, in the 
judgment of the Magistrate of the district or of 
the sub-division of a district ifuncontrolled, be 
likely to cause a.breash of the peace, require by 
general or special notice that the persons 
convening or collecting such assembly shall 
apply for a license.” The penalty for disobey- 
ing the requisition made by the notice issued 
. by the District Superintendent or Assistant 
i Superintendent of Police under the afore- 
said clause is prescribed by section 30, clause 
(2) of the Ast, whioh says that every person 
opposing or not obeying the orders issued 
under the last three sections 80, 30A and 
31 -shall bə liable, oa ooaavission. by 8 
~ Magistrate, to a fina of Rs. 290. 
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In -the present oase the Mohurrum 
procession was taken ont on the 16th 
December “1916. No general or special 
notice appears to have been isaned requir- 
ing that persons taking out processions on 
that occasion should apply for a license. 


A copy _of a. notification issued by the 
District Superintendent of Police, dated 
the 10th November 1915, has been 


produced. This order was in connection 
with the then ensuing Mohurrum of 1915 
as meutioned in the report of the Distriot 
Superintendent of Police to the District 
Magistrate. The, Distriot Magistrate ap- 
proved of the report of the District Superjan- 
tendent of Police, That approval relates 
only to the procession to be issued or to 
be taken out for the then ensuing Mohorrum 
referred to in the -note of the 10th 
November 1915, It cannot refer to the 
procession in question that was taken out 
by the accused in December 1916, 

I agree with the learned Sessions Judge 
that there must be a notise, special or 
general, on ach occasion on whioh 
an intended assembly oor assemblies 
are required by the Superintendent of 
Polise to be controlled by means of 
licenses to be taken ‘out by the persons 
celebrating the festivities concerned. It 
is admitted by the District Magistrate in 
his explanation to the Sessions Judge 
that there was no notice forbidding the 
procession in connection with the Mohurrnm 
of 1916. The notice or the crder of the 
District Superintendent of Polise of 10th 


November 1915 appears to me to haya 
become inoperative and has no forse or 
application to the celebrations of the 


Chaliswan (Mohurram) of 1916 in respeot 
of which the accused has been convicted, 
The recommendations of the learned 
Sessions Judge are, therefore, assepted and 
the order of the Sub-Divisional Magis- 
trate convicting the accused is, therefore, 
set aside, and the fiue, if already realised, 
will be refunded. 

This judgment will govern also Oriminal 
Reference No. 43 of 1917 (Emperor y, 
Abdul Latif and Abdul Majid) and No. 34of 
1917 (Emperor v. Masudan Khahfa, Abdul 
Wahid and Abdul. Samad) in which the 
accused have been convicted by separate 
judgments of the same date avd on the 
same charge. The points for consideration 
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in all these references are the same, The 
convictions of th» accused in References 
Nos. 33 and 34 of 1917 are also set 
aside and the fines, if already realised 
_will be refunded. ~ : 

Orders set aide. 


ALLAHABAD HIGH COURT. 
Caminan Revision Nò. 722 or 1915. 

. November 28, 1918. 
Present:—Justica Sir George Knox, Kr. 
GOPAL DAS AND ANOTHER— ACOUSED— 

APPLICANTS 
versus 
EMP#ROR—Responpent, ` 

Criminal Procedure Code (Act V of 1898), s. 423 
—Case heard and decided by Bench of Magistrates 
—Judgment signed by one Magtstrate—Appeal—Judg- 
ment sent back to be signed by other Magistrate— 
Procedure, legality of. 

In » caso heard and decided by a Bench of two 
Magistrates the judgment was signed by. only one 
of them, On appeal the District Magistrate sent 
the judgment back to be ‘signed by the other Magis- 
trate: 

Held, that the ‘pessoas adopted by the District 
Magistrate was ‘in no way opposed to tho pro- 
visions of section 423 of the Criminal Procedure 
Code and that the order made by him was a 
mere incidental order which he considered just and 
proper, $ 

Criminal revision from an order of the 
District Magistrate, Muttra. 

Mr. Igbal Ahmad, for the Applicants. 

JUDGMENT.—Tke District Magistrate 
of Muttra, having before him an appeal 
from the judgment of an Honorary Magia: 
trate of the Second Class of Bindraban, 
found that the case was one which bad 
been tried by a Bench of Magistrates. The 
chief argument advanced before him was 
that the judgment was signed and delivered 
by a single member of the Bensh and 
that this was illegal. He then adapted 
what seems to me to be a very suitable 
and sensible order and in no way opposed 
to section 423 of the Code .of Criminal 
Procedure. He did not reverse the finding 
and sentence, he did not alter the finding 
maintaining the sentence, he did not reduce 
the sentence, he did not alter the nature 
of the sentence, He found that on a pre- 
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vious ocasion (and as I find on going 
through the record that on two previous 
occasions) Lala Phool Chand, whose judg- 
ment was before him, had, when he found 
that he sould not proceed alone, refused 
to proceed with the case at all. The pro- - 
per inference from this is that if he had 
been alone on the 27th of June 1918 
he would have, as on the two previous 
occasions, adjourned the case and refused 
to go on further with it alone. There 
is nothing to show that on the 27th of 
June 1918 Lala Phool Chand was sitting 
alone on the Bench. The presumption is 
that there was another Magistrate sitting 
with him and that (as often happens in 
this Court) Lala Phool Chand delivered 
the judgment and signed it. The more 
proper course would have been for him to 
hand the judgment over to his colleague 
and to have got the colleague to sign it. 
To prevent any difficulty on this score the 
Appellate Court made an insidental order 
which it considered just and proper. It 
sent the case back that the judgment 
might be sigred by the colleague, I can 
gea nothing wrong in this order. If there 
was.no colleague present or if that collea- 
gue dissented from the judgment, he will 
refuse to sign it or Lala Phool Chand 
would return the proceeding saying that 
there was no colleague with him at the 
time when he delivered the judgment. It 
will be time then for the Appellate Court 
to consider what will be the proper order 
to be passed in the case. Let the proceed- 
ings be returned to the Appellate Court. 


Proceedings returned, 


PUNJAB OHIEF COURT. 

Caruivan Revision No, 855 or 1918, 
September 9, 1912. ` 
Present: -Mr. Jastica Broadway. 
DAULAT RAM—Pa:irioxer 
versus 
EMPEROR— RESPONDENT. - 
Criminal Procedure Code (Act V of 1898), ss. 431, 
439—-Revisioa—Death of applicant, effect of—Abate. 
ment of revision. 
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. The principle contained in section 431 of the 
Oriminel Procedure Code is applicable also to cases 
on the revision side, so that on the death of an 
applicant for revision the revision would abate 
except in so far as it relates toa sentence- of fine, 


Revision from ‘thel order of the Sessions 
Judge, Jullundur, dated the 8th July 198, 

“Mr. Nand Lal, for the Petitioner. - 

JUDGMENT. -Danlat Ram is dead'and 
his personal interest in the revision is at 
an end, In Khazana v. Queen-Empress (1) 
it was held that in such a aase the 


` principle of sestion 431, Criminal Proog- 


dure Code, was applicable to revisions. 
Sinse that decision was passed section 
431, Criminal Procedure Code, has’ been 
amended by the addition. of the words 
ce 

except an appeal from a sentence of fine,” 
aud I think that the. same principle should 
be applied to cases on the revision sida. 
To some extent. I.am supported in my 
‘view by Prem Singh v. Bhola (2), As 
pointed ont in the last cited vase the 
object of this amendment to section 431, 
Criminal Procedure Code, was clearly- to 
prevent the estate of a deceased person 
being damaged. In the ‘present case, the 
fine is a heavy, one and its recovery from 
the estate would entail hardship on the 
‘widow, which I consider would be quite 
tonecessary. P i 

I nocordingly ascept the revision so far 
“as to set aside the order as to the pay. 
ment cf the fine, A 

Revision accepted. 


(1) 6 P. R. 1893 Or. ; as 
(2) 24 P. R. 1908 Or; 9 Or. LW, 103; 42 P, W. R.. 
1908 Cr. 7 i 
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Where ina proceeding under section 145 of the 
Oriminal Procedure Code the Magistrate finds 
neither the first party nor the second party in 
possession but finds that actual possession is with 
8 Person who does not claim to be in possession, he 
should proceed to attach the property under seo- 
tion 146 of the Code, as he is unable to find out 
which of the contending parties ia in possession. 
[p. 776, col. 2.] 
< Criminal revision from ‘an order of the 

istrict Magistrate, First Class, Sassaram, 
dated the 22nd Ostober 1917, 

Mr. Athar Hossain, for the Petitioners, 

JUDGMENT.—The land in dispute admit- 


` tedly belongs to one Musammat Sonpi, who 


is one of the first party numbered 1. The 
subject matter of dispute is 68 bighas of 
land situate in three villages, namely, Dillia- 
koath, Gangti and Dhango. The second 
party ‘claim possession of the entire 68 
bighas by virtue of a deed of gift said to 
have been exesuted in favour of Musammat 
Bhagjogin, one of the members of the sesond 
party, by one Musammat Sonpi. Nos. 2 to 10 
of the first party claim to be in possession 
of about 46 bighas of land out of the 
aforesaid. 6E bigkas by virtue of an usufrua- 
tuary mortgage given tv them by Musammat 
Sonpi. This mortgage is sad to have been 
given only last year after the deed of gift 
set up by the second party. As there was 
a dispute as to bbe possession of the property 
and a likelihood of a breach of the peace 
as reported by tbe Police, the Magistrate 
drew up proceedings under section 145. Tho 
detaili of tke plot numbars of tke lands 
in dispute have baen given in the proczedings, 
Musammat Sonpi filed a written statement, 
In this written sta‘ement she said that she 
had all along been in possession of the 


< —lands,that sbe never parted with the possession 


PATNA {HIGH COURT. | 
Criminar Revision No, 425 or 1917, 
December 7, 1917. Í 
Pressnt: —Mr Justico Jwala Prasad. 
Musammat BHAGJOGIN anD OTHERS— 


R PETITIONERS 


versus 
HMPHROR—Rysponpant, 
Criminal Procedure Code (Act V of 1333), 33. 145, 


116 —Possession neither with one party nor with ether 
+-Progedure—Atiachment, E 


.of the same, and that in Asar 1324 she 
gave a rehan of some of her lands to tha 
other members of the first. party Nos, 2 
to 10. To the written statement she attached 
a schedule of the lands in ber khas possession, 
The Magistrate, ic trying to find out who 
was in possession of the property in dispute, 
held that neither the first party Nos. 2 ty 
10 bor the secord pariy were in po-sesgion 
of the property. He, however, came to the 
conclusion that Musammat Sonpi was admit. 
ted to be in possession of the property up to 
1916 June ard that at the time of the 
institution of the proeasdings sie had bD en 
ia possession, He ascordingly daslare1 the 
possassion of Mysammat Sonpi and rejacted 
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the elaim to.possesrion of the ciher members 
of the first party Nos. 2 to 10, namely, the 
wiortgagees, and also of the second party, 
. The second party has now moved this 
Court sgainst. the above order of the 
Megistrate. The petition is opposed by 
Musammat Scnpi:. ite mortgagees do not 
feem ta appear in this Court. 

The main contention of the second party 
has been that the order of tke Magistrate 


declaring Musammet Sonpi to be in possession ` 


of the lands in dispute is illegal, inasmuch as 
in her written statement ehe did not claim 
to ke in poseession at least in respect 
of about 46 bighas of- land which she said 


it- was mortgaged to the first party 
Nos 2 to 10 and was ‘notin ber possession. 
She was, therefore, it is sontended, not 


interested in the dispute under section 145 
ard was not entitled to.a declaration inher 
favour. -The dispute, according to the 
learned Counsel for the petitioners, was in 
respect of 46 bighas between the mortgagees 
“dnd the members of the second party, said 
to be the’ donees of Musammat Sonpi. , As 
shown above abont 20 bigkas over and 
above the mortgaged lands was also in 
dispute. The details of this have, been 
given in the petition of Musammat Sonpi. 

She asserted her claim over these lands. 
and ske said thal: she had been in possession 
therecf. She, therefore, was entitled to a 
declaration by the Magistrate in her favour, 
the Magistrate holding that her possession 
was proved. The order of the Magistrate, 
so far as ihe land spesified in the written 
‘statement of Mxsammat Sonpi is concerned, is 


valid and is not at all without jurisdiction. ° 


The question then arises as to the rent 
‘of the lands which are ssid to have been 
mortgaged, Musammat Sonpi herself does not 
'olaim to be in direct possession of these 
lands ; she said that her mortgagees were 
“in possession since last year. As to the actual 
’ possession, therefore, the dispute was between 
the mortgagees Nos. 2 to 10 of the first 
‘party and the members of the second party. 
It appears to me that the Magistrate was 
not entitled under section 145 to declare 
Musammat Sonpi to be in possession when 
she herself did not claim to be in possession, 
The “Magistrate has held that both the 
‘mortgagees, members of the first party, and 
“the second party have failed to prove their 
possession of this property. The proper 
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order, therefore, for the Magistrate to- pass 
was toattach the property under section 146, 
as be was unable to find cut which of 
the contending parties was in possession. 


- Musan’mat Sonpi cannot be regarded to be a 


contending party so far as the mortgaged pro- 

perties are concerned.. This order can as well 
be passed by the High Court in revision, vide 

Katras-Jherriakh Coul Oo. Ltd. v, Sibkrishta 

Daw & Oo. (1). In terms of that authority I 

would set aside the order of the Magistrate 

so far as it relates to the mortgaged property ` 
and would direct the Magistrate to attach 

the same under sestion 146 of the Code of 

Criminal Procedure. The lands mentioned in 

the proceedings minus the lands mentioned in 

the written statement of Musammat Sonpi 

would be attached, The nurabers of the plots 

have been given both in the proseedings as 

well as in the written statement of Musammat 

Sonpi. The above view is also supported 
by an earlier authority in the care of Heid 
v. Richardson (2). 

The order of thé Magistrate adder sestion 
145 is, therefore, set aside so far as the 
plots mentioned above are sonserned, the 
order as regards the rest of the property 
claimed by Musammat Sonpi in her written 
statement is maintained. 

5 Order set aside. 


(1) 22 © 267; 11 Ind. Dec íN. 8.) 199. 
(2) 140. 861; 11 Ind. Jur. 379; 7 Ind. Deo, (N. 8.) 289. 


- ALLAHABAD HIGH COURT. 
Cximinat Revis.on No. 805 ur 1918. 
January 11,1919 G 
Fresent:— Mr. Justice Lindsay. 
ABDULLAH—Apputpanr 
versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), a 153—Wantonly 
giving provocation-- Muhammadan killing cow—Inten- 
tion— Offence 

No conviction under section 153 of the Penal 
Cod» can be rad unless it is proved, inter alia, 
that the act of the accused was done either malig. 

nantly or wantonly [p 777, col 1] 

The accused, a Muhammadan killed a cow in a 
village sometime befure sunrise. “he act was 
observed by one or two }.uhammadans, who rent 
a chaukidar to the Police Station to make a report. 


` 
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The Police took cognisance of the matter .and-the 
accused was conyicted of an offence under section 


i “458 of the Penal Code: 


Held, that there being no evidence of malice or 
* wantonness on the part of the accused, the con- 
viction was bad in law, [p. 777, col. 2] ` 
: COriminal revision from an’ order of the 
Sessions Judge, Allahabad. 

. Mrz Zahur Ahmad, for the Applicant. 
_ Mr. R. Maleomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The applicant, Abdullah, 
has been convicted in the Court of a 
Magistrate of an offence under section 
153 of the Indian Penal Codeand sentenced 
to six months’ rigorous imprisonment. The 
conviction and sentence have been upheld 
in appeal by the Sessions Judge. The 
facts alleged against the accused are that 
on the 18th of August Jast he killed a 
cow in a village some little distance from 
Allahabad, sometime before sunrise, The 
act was observed apparently by one or 


. two Muhammadans who live in the village 


They sent a chaukidar who made a report 
at the Police Station in the Allahabad 
sity. The report was to the effect that 
the accused killed this cow and there was 
some apprehension that the village would 
geb a bad name owing to this actof the 
accused, which would be taken as an offence 
by the Hindus. The Police took cognizance 
of the complaint and the accused was sent 
up for trial under section 298 of the 
Indian Penal Gode. The Court, however, 
found that no offence under this particular 
section was proved. It came to the sonolu- 
‘sion that there was an offence under seation 
153. The fact of the killing of the cow 
-yas admitted by the aceused. His story 
‘was that he was driving it along in order 
to take it to a slaughter house, that on 
the way it fell and broke its leg and he 
was, therefore, obliged “to put it to death. 
Both the Courts below have discussed the 
various facts which are involved, but so far 
as [ Gm see no attention has been paid 
to the particular words “malignantly” or 
‘wantonly” which are given in the definition 
of the offence under gestion 153, Clearly 
no 3 nyistion under this sestion-can be 
had unless-it is proved, inter alig, that 
the act of the accused was done either 
malignantly or wantonly. I have nut been 
referred to any evidence on the record 
from whigh an inference imputiog malice 
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or wantonness to the aconsed could properly 
be drawn. I may also remark “that I 
find it difficult to understand the reasoning 
-of the Gourt below on the quastion of 
what amounts to the giving of provocation. 
It is an admitted fast that this killing 
-of the cow was not done in the presence 
of any Hindu whose religious feelings would 
be wounded. One or two Hindus were 
called as witnesses in the case. All that 
their evidence amounts to is that on hear- 
ing sometime afterwards that this act had 
been done their religious feelings were 
wounded. I am not prepared to take the 
same view of the law as was adopted by 
fhe learned Sessions Judge, It is not 
necessary for me to discuss the matter any 
further. It is snffisient for the purpose 
of disposing of this application to say that 


there beitg no evidence of malice or 
wantonness on the part of tha accused 
the conviction is bad in law. I allow 


the application, set aside the conviction 
and sentenceand direct that the acsused be 
acquitted and released. The bail bond will 
be discharged. 


Application allowed. 


e 


PATNA HIGH COURT. 
ORIMINAL Reviston No. 67 or 1918. 
March 8, 1918, 

Fresent:—Mr. Justice Jwala Prasad. 
BIRU THAKUR AND ANOTSER— 
2ND, PARIT— PETITIONBKS 

VETSUS = 

GOKHUL RAUT ano O0OTHERS— 185T Panty 

— Oprocire Party. 

Criminal Procedure Code (Act V of 1898), es, 133, 
187—Public nuisance — Enquiry—Procedure--Order 
passed as result of local inspection, legality of. 

Where in a proceeding under section 148, Crimi- 
nal Procedure Code, the opposite party appears 
and shows cause, the Magistrate should under 
section 187 of the Code hold an enquiry aa pro- 
vided for the trial uf summons cases The con- 
sent of the parties to have the case decided upon 
the local inspection does not dispense with the 
necessity of holding a regular trial under section 

187 and deciding the case on legal evidence. [p. 
778, col 2] 


778 
* SARJU MALLAH V. EMPEROR, 


Oriminal revision from an order of the 
Magistrate, Sitamarhi (Darbhanga). 

Myr. Murari, Prasad, for the Petitioners. 

Mr. Baikuntha Nath Mitter, for-the Opposite 
Party. 

JUDGMENT. —The order of the Magis- 
trate is olearly illegal, inasmuch as the 
Magistrate has not followed provisions of 
law prescribed in seotion 137 of the Code 
of Criminal Procedure, The conditional 
order under section 133 of the Oode of 
Criminal Procedure was issned upon the 
petitioners. on the complaint of the opposite 
party that there was obstruction to a publis 
way. On 2nd December 1917 the peti- 
‘tionera showed cause, asserting that the way 
was -not a public one but was a private 
“land known as gairmazrua land belonging 

‘to the plaintiffs as proprietors thereof. At 
“ the request of the parties on the 16th 
December 1917 the Magistrate inspected 
“the land in dispute and directed the case 
to be put up on the 13th for ‘orders, On 
the 19th the Magistrate held that the 
land in dispute was a clear path for men 
and gattle and directed the removal of the 
obstructions fixing 9th January 1916. The 
above order was passed solely on the result 
of the previous local inspestion held by 
the Magistrate. As the opposite party 
had already showed -cause, the pro- 
cedure to be adopted was that prescribed 
under section 187 of the Criminal Procedure 
Cdde, that is, the Magistrate should have 
held an enquiry ag provided for the trial 
of summons oases. The Magistrate was 
bound to call upon the complainant to 
adduce evidence, and then if he was satis- 
fied upon the evidence adduced by’ the com- 
plainant, the opposite party should have 
been called upon to ‘rebut that evidence 
and the order should have been made under 
clause 3 of section 137 as a result of the 
evidence on both sides. The sonsent of 
the parties to have the oase desided upon 
the local inspestion does not dispense with 
the necessity of holding a regular trial under 
-section 137 and deciding the case on legal 
evidence. The sase of Upendra Nath Mandal 
-v. Rampal (1) is an express authority upon 
‘this point. The petitioners had a riglit to 
test the evidence adduced by the com- 
plainant and to sross-examine the witnesses, 


(1) 4 Ind. Ogs. 436; 19 C. b 5 482; IL Or, L, J, 1 
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The Magistrate arrived at the conclusion 
simply by the local inspection. and hence. 
the opportunity of testing the tes‘imony of 
the Magistrate by sross-examination by the 
opposite party was denied. The Magistrate 
_in his explanation says that none of the 
“parties adduced evidence, The result in 
that case was that: the complainant refused 
to substantiate his case by offering evidence, 
and, therefore, the conditional order should 
have been discharged. I had an opportuni- 
ty of dealing with the question lately in Ram- 
saran Koeri v. Ramlagan Ahir (2), in which 
the authorities on the point have been 
reviewed, notably the case of Barojbastiy 
Devi v. ‘Sripett Oharan (3). 

The result is that the order of tho 
Magistrate is set aside, :and the oase is 
sent back to him to hold’ an enquiry in 
accordance with law. ; 

. ’ Qase sent back, 

(2) 43 Ind. Cas. 790; 4P. L. W. 50; 19 Or. L. J. 214, 

(3) 28 Ind. Cas. 799; 42 O. 702;19 C, W. N. 332; 16 
Or. L. J, 416, 


ALLAHABAD HIGH COURT. 
Criminan Rersrence No, 804 or 1918, 
December 11, 1918 
Present:—Justice Sir George Knox, Kr. 
tE MPEROR — ProseccrTor 
VETSUS 
SARJU MALLAH—Accusrp, 

Penal Code (Act XLV of 1860), s. 408—Criminal 
misappropriation—Constable appropriating filstrayed 
sheep—Offence. 

A sheep intended for sacrifice.at the Id escaped 
and strayed away from its owner and was captured 
the next day by the acoused, who was a constable, 
The latter instead of sending the animal to the 
pound kept it. A-few days later he was transferred 
to another Thana. He took the sheep with him to 
the second Thana and kept it there:’ 

Held, that the accused was guilty of-an offence 
under section 493 of the Penal Code. [p. 779, ool. 1.] 

Criminal reference made by the Sessions 
Judge, Benares. h 

JUDGMENT.—Sarju Mallah employed in 
Benares has been 
sonvisted of an offenca uader sastion 403 
of the Indian Penal Code and sentenced 
to one month’s rigorous imprigonmont, 


- 


A 


, him afid recommends that the 


i Kh 
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The Sessions Judge of Benares has referred 
the case to this Court with 8 recommenda- 
tion that the conviction and sentence be 
set aside. He has forwarded along with 
“his. recommendation an explanation from the 
‘Joint Magistrate of -Benares who convicted 
and sentenced the- accused. It appears 
‘that a sheep intended for sacrifice at the 
Id escaped and strayed away from its 
owner and was captured the next day by the 


accused. The constable, instead of sending 
A. 


the animal to the pound, kept it. 
_few days Jater he was transferred to another 
Thana. He took the sheep with him to 
‘the second Thana and kept it there. The 
learned Judge appears to think that he 
did not dishonestly misappropriate the sheep, 
that no offence has been established against 

conviction 
I find my- 
the learned 
constable of 


and “sentence be set aside, 
self unable to agree with 
Sessions Judge. A Police 


seventeen years’ standing can hardly plead- 


ignorance of the law and the very fact of his 
taking the ‘animal away from the Thana 
where he originally was toanother Thana 
and still keeping it is, to my mind, evidence 
of dishonesty. I’ decline to interfere and 
order that record be returned. 


7 
- 


ta Record returned, 


“ 


_ . PUNJAB CHIEF COURT. - 
OsgiuiNwat Revision No. 140 cr 1918. 
August 9, 1915, 
_Fresent :— Mr. Jastise Shadi Lal and Mr. 
Justice LeRossignol. 
BHANA MAL—Accoszp—AppLicant 
versus 


EM PEROR—Prosscotor — RESPONDENT, 
~ Ofiminal Procedure Code (Act V of 1898), s. 289— 


Public Gambling Act (IL of 18671, ss. 3, 4—Offences 


under ss. 8,"4—Joint trial, legality of. 

When a gambling den is raided and some persons 
are found gambling therein in the presence of the 
owner or occupier of the house in which gaming 
is going on, the offence of the keeper isso in- 
timately connected with that of the players that 
the two must be regarded as part und parcel of 
the same transaction. Such cases are within the pur. 
view of section 289 ofthe Criminal Procedure Code 
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“Inspector, 
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and all the offenders, whether keepers or gamblers, 
can be,proceeded against in the same trial. [p. 780, 
cols. 1 & 2,1 

Case reported by tbe Sessions Judge, 
Jhelum, with his No. 66 of 24th January 

1918, 

FACTS,.—M. Shah Nawaz Khan, Sub- 
City Police, Jhelum, received” 
information that Bhana Mal, accused No. 1, 
isusing his honse as a public gambling 
house, Thereupon the said -Sub-Inspestor, 
after procuring a warrant according to law 
Magistrate, 


” 


lst Class, came across the house of the 
said accused by sunrise on 21st October 
1917, As at the time 13 other persons 


besides Bhana accused were engaged in 
gambling, therefore, all 14 persona were 
challaned under sections 3 and 4 of the 
Gambling Act. 

The accused on conviction by Fakir 
Sayad Jalal-ud-Din, exercising the powers 
of a Magistrate of the Ist Class in the 
Jhelum District, was sentenced, by order 
dated 14th January 1918, under section 3 
of the Gamblirg Act, to 20 days’ rigorous 
imprisonment. 

.GROUNDS.—Bhana Mal, applicant, has 
been tried along with several other persone, 
he himself for keeping a publio gaming house, 
and the others for gambling. Bhana Mal 
bas been convicted under sestion 3 of the 
Gambling Act and sentenced to 20 days’ 
rigorous imprisonment and several other 
persons bave keen convicted of gambling 
under rection 4 and fined Rs. 10 apiece, 
.Bbana Mal applies for revision on the 
ground that the joint trial of the persons 
accused under sestions 3 and 4 of the 
Gamblirg Act is illegal. There is no doubt 
that under the anthority of Emperor v 
Fazal Din (1) the contention is correct, 
and in that case, which was precisely on 
all foure, the trial was set aside and separate 
re-triala were ordered. Although the oase isg 
a petty one, at all events, as regards the 
applicant Bhana, I Eave no option under the 
above-mentioned ruling bat to report the 
cise. Itmay be that Bhana will be no 
better off than before, but the motivə for 
the applisation appears to be that several 
marriages are coming off ~and being a 
halvai he expects that his services will 


(1) 27 Ind. Oas.844; 35 P. R. 1914 Or; 16 Or. L. J, 
220; 225 P.-L, R, 1916, 


. 


z 
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‘therefore, be set aside. 


` 
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be in considerable request, 
profits will correspond. He is, it would 
seem, entitled in law to retrial and the 
case is; therefore, raported, 

Mr. Amar Nath Ohona, for the Accused. 
“Mr. Santanam, for the Crown. 

JUDGMENT.—In this case 12 persons 
have been tried together and convicted under 
the Gambling Act, IIL of 1867, the petitioner 
Bhana Mal under section 3 for keeping a com: 
mon gaming house, and the remaining 11 
under section ‘4 for gambling 
house. 

The question for determination is, whether 
the joint trial was illegal, and must, 
It is clear that 
the only provision of the law dealing with 
the matter’ is tbat contained in ‘section 
89, Criminal Procedure Code, which 
allows the Court to. hold a joint trial 
of more persons than one, provided they 
are accused of the same offence, 
different offences. committed. in the same 
transaction, 

Now, the offense with which Bhana Mal 
was charged is different from that for 
which his co-acoused were prosecuted, but 
we think that both the offences were commit- 
ted in the same transaction. A Single 
Bench judgmert in Emperor v, Fazal Din 
(1) by the Hon’ble Sir Donald Johnstone, 
which follows a previous ruling by the 
same learned Judge in Miscellaneous Peti- 
tion No. 58 of 1809 [Makhan v. Emperor 
(2)], lays down the role that the above 
cffences do not constitute the same trans- 
action, bat with all due deference we are 
unable to conour in that view. It seems 
to us that when a gambling-den is raided 
and some persons are found gambling 


’ therein in the presence of the owner or 


occupier of the-house in which gaming is going 
on, the offence of the keeper is so intimately 
connected with that of the players that 
the two must be regarded as part and 
parcel of the same transaction. 


A perusal of section 4 of the Gambling 
Act makes it absolutely ‘clear that the 
players are liable only because they are 
found in a common gaming house forthe 
purpose of gaming, which gaming house 
has been placed at their disposal by the 


(2) 6 Ind, Cas. 720; 5 P, W. R, 1010 Cry 11 Cr. D, 
J 201 - x 


and that the 


in that 


or of. 


yo. 
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owner or occupier in lieu of a fee 
chdrged by him either “for the use of 


the house or -of .the. instruments of gaming, 
The keeper is to all intents and purposes 
an abettor of the offence committed 
by the - players, though the Statute 
punishes the former under a different 
section and thereby makes his act a separate 
offence. 

The cases under the Gambling Act, 
which ordinarily come before a Oonrt of 
Justice, are those in which the keeper and 
the players are proceeded against on the | 
strength of facts .relating to gambling on 
a particular occasion. It is conceivable 
that the keeper may be charged with 
keeping. a common gaming house on an 
occasion with which the players have no 
concern whatever. In that oase the two 
offences would probably not constitute the 
same transaction, and the joint trial would 
be bad. But such cases are few and far 
between, and as stated above, in the large 
majority of cases both the keeper and the 
players are arraigned upon the basis of 
the acts done upon one and the same 
occasion. These cases are, inour opinion, 
within the purview of section 239, Criminal 
Procedure Code, and all the offenders, 
whether keepers or gamblers, can be pros 
cesded agdinst in the same trial. This view 
soincides with that taken by the Judicial 
Commissioner, Nagpur, in Sheikh Moti v, 
Emperor (8), 

We accordingly hold < that the trial ig 
not open to'any valid objection, and upon 
the merits. we find no adequate ground 
which would” warrant our interference, It, 
however, appears that the learned Sessions 
Judge has released the patitioner Bhana 
Mal on bail and we, therefore, reduce the 
sentence of imprisonmsnt to the pariod 
already undergone. In all other respects the 
application for revision is rajectad. 

_ Sentence reduced. 


(3) 19 Ind. Oas. 949; 14 Cr. L. J. 293 9 N.% g, 
68. 
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ALLAHABAD HIGH-.COURT. 
Criminan Rersrence No. 768 or 1918. 
; December 10, 191%. 
Present :—Justice Sir George Knox, KT, 
` ~- EMPEROR—Paosecstor |, 
versus 


RAM CHARAN —Accosep. 
Income Taw Act (II of 1886), ss. 84 (b), 46- 


- Failure to deliver . statement—Notice,. service of— 


Delivery by unregistered post, whether sufficient. 
Delivery of `a notice by unregistered post does 
not amount to the service required by section 45 of 
the Income Tax Act.: 
» Therefore, a conviction under section 34 (b) of 
the Income Tax Act based on the failure to comply 
with notice sent by unregistered post ‘is not main- 
tainable, 


te 


Criminal reference made by the Sessions 
Judge, Cawnpore. 


> Mr. `R. Malcomson (Assistant Government 


Advocate), for the Crown. - 


_JUDGMENT.=-Ram Charan Agarwal was 
convicted of an offence under sestion 34 (b) 
of the Income Tax Act and ordered to, pay a 
fine of Rs. ‘104. He maintains that the 
notice in question never reached him-and 
that he is, therefore, not guilty. - It appears 
from the statement made on the case by 
the learned Sessions Judge of Cawnpore 
that though the notice was sent through 
the Post Office at Cawnpore, it was sent 
in the ordinary post and was not register-_ 


ed. The learned Sessions .Judge main- 
tains that it is necessary, before formal 
aot of service by post’ can be held to . 


exist, to prove that the letter was sent 
| This letter was not 
sent by registered post and I agree with 
the learned Sessions Judge that delivery 
by unregistered post would not amount 
to the. service required by section 46 of 
the Income Tax Act. I set aside the con- 
vistion and. sentence and direct that the 
fine, if paid, be refunded, 


Conviction set aside, . 


b bo. 
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PATNA HIGH COURT. 
~ Oruunat Revision No. 440 cx 1917, 
i December 13, 1917, 
_ Fresent:—Mr. Justice Jwala Prasad. 
Musammat NASIBAN— Accosep—Pemtiongr 
~ VETRUS 


“EMPEROR — Opposite Party, 
Criminal Procedure Code (Act V of 1898), so. 127, 
428— Proceeding under s 125, nature of—Remand 
order, validity of— Procedure. 
A proceeding under section 125 of the Criminal 


- Procedure Code is neither appéllate nor revisional 


and section 428 of the Code dealing with remand 

has no application to an ordor under section 176. 

Where, therefore, @ District Magistrate finds that 

an order directing the furnishing of security is illegal 

or irregular he should set itaside. He has no juris. 

diction to remand the case to the Magistrate for ' 
further enquiry. [p. 782, col. 1.] 


Griminal revision from an order of the 
Additional District Magistrate, Patna, dated 
the 17th October 1917. 


Mr. Bankim Oh. Dey, for the Petitioner, 

JUDGMENT.—The petitioner in tbis 
case complained on 2th August 1917 
against one Nursingh Singh and others, with 
whom she bad a long standing dispute 
and litigation.. The matter was referred 
to fhe Sub-Deputy “Magistrate of Barh 
for enquiry, who recommended that the 
accused named by the petitioner be bound 
down under section 107 of the Code of 
Criminal Procedure. Accordivgly the Sub. 
Divisional Magistrate ivetituted proceedings 
against those persons, and on.the 20th 
September 1917 ordered Nursingh Singh 
and others under section 118 to execute a 
bond with sureties. This order of the 


‘Magistrate was upheld in appeal by the 


District Magistrate under section 125 of 
the Code of Criminal Procedure. The 
Sub- Divisional Magistrate, however, on the 
very day that he passed orders under 
section 118 against Nursingh and others, 
instituted proceedings under section 107 
against the petitioner Musammat Nasiban 
who was complainant in the first oase. 
The Magistrate in his order of the 20th 
September referred to above says as 
follows:— 


“From facts whick came to light in the 
course of proceedings under .section 107, 
Oriminal Procedure Code, instituted by 
Musammat Nasiban against Nursingh Singh 
and others, it appears to me that both 


* > that 
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-parties are equally to blame for the 
danger of a breach of the pease which 

exists. I, therefore, order her to show cause 
under section 107, Criminal Prosedure Code, 
why she should not give security of Rs. 100 
with two equal sureties to keep the peace for 
one year,’ 


Thereafter oné witness Nursingh, acoused ` 


in the counter-case, was examined by the 
Magistrate and the order against the peti- 
tioner was made absolute, The petitioner 


moved the District Magistrate of Patna; 


under sestion 125 cf the Code of Criminal 


Prosedure, Her application was disposed 
of by the Additional District Magistrate 
. by his order dated the 17th Ostober 
1917. By this order the Additional 
Magistrate sent the casa back to the 
Sob.Divisional Officer for recording the 
- evidence in full cf both . parties, and to 


re submit the record to him. He remarked 
“the proceeding under sestion 107 of 

the QOode of Criminal Prosedure against 

the petitioner was framed. without previoas 
- warning”, and that “she had no idea that 
she would be called upon to answer a charge 
under section 107, Criminal Procedure Code”, 
and that “the record:showed that the GAGAT 
into the charge was not as complete as one 
would wish.” 

In these findings the Additional - Distrist 
Magistrate practically recorded “sufficient 
reason” for setting aside the order of the 
Sub-Divisional Magistrate. and cancelling 
‘the bond under seation 125 of the Code, 
He should have accordingly set aside the 


order of the Sub-Divisional | Magistrate 
binding down the petitioner. I do not 
find any provision in the Code for the 


remand order that the Magistrate ` made 
in this case. The proceeding under section 
125 is neither appellate nor revisional, 
. Barka Ohandra Dey v. Janmejoy Duti a). 
Section 428 of the Code of Criminal Pro- 
cedure dealing with remand has no 
application to an order under section 125, 
The order of the District Magistrate was, | 
therefore, bad and should be set aside. The 
order of the Sub-Divisional Magistrate is 
equally irregular and illegal. 

Musammat ‘Nasiban was merely a witness 
in fhe case which she had brought 
against Nursingh Singh and others under 


(1) 82 O. 948; 9 O. W. N. 860; 2 Or. L. J. 560, 
jd $ 
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sectión 107. Her sase was that there was an 
apprehension of a breach of--the. pease on 
accqunt of the overt asts of the opponents, 
Nursingh Singh and others, and that they 
were molesting her and her husband, There 
was, as said above, a report against her 
opponents by a Sub. Deputy Magistrate, 
but there does not appear to be any report 
either of the Police cr of the Magistrate 
that she was likely tô commit a breach 
of the peace. The proceeding againat the 
musammot was instituted by the order of 
the Magistrate of the 20th September. 
This order also ‘does not show that she was 
doing any act from which a breach of tae 
peace on her part could be apprehended. 
The order is wrong under section 107, 
whish says that “whenever a Magistrate is 
informed that any person is likely tc commit 
a breach of the peace ordisturb the publio 
tranquillity he can then take action under the 
section.” 

The reason for the Migtstente to draw 
up proceedings under section 107 againat 
'the petitioner appears to be that he oon- 
sidered her to be a litigant and unsoru- 
puloas woman and that from the evidence 
recorded by him in the sase in which 
she was only a witness, it appeared to him 
that “both parties were equally to blame 
for a danger of a breach of the peace.” 1 
do not think that this is enough for the 

- Magistrate to exercise ‘jurisdiction under 
section 107, It is* not known what facta 
came to the knowledge of the Magistrate 
during the hearing of the proceedings against 
the opponents of the musammat, 
ceedings are, therefore, ultra vires. 

The second ground upon which I would 
set aside the order of the Magistrate is 


that the material.- before him was too . 


meagre for binding down the’ musammat, 
One witness Nursingh, who was her opponent, 
was examined and upon the evidence of that 
witness alone the Magistrate bound down the 
musammat, His evidence is quoted hereunder 
in gætenso: — 

“Musammat Nasiban is always troubling 
me and abusing me. 


isthe reason for her ill-feeling. She once 
brought a case of ‘loot against me in which I 
was acquitted,” 

- The witness does not speak of any danger 
of the breach of the peace on the part of the 


The pro-_ 


‘I bronght a case” 
_ against herand got a decree for money. This 


a 
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musammat, He is her opponent and is too 
much interested and, vindictive to be relied 
upon. His evidense is not enough for the 
binding down of the musammat, 

As held by the Additional District 
. Magistrate, no preyious warning was given 
to her that she was to answer a charge 
under section 107 when she same to attend 
the Oourt to give evidence in her case, 
l should say that the petitioner was taken 
by surprise, 

The order of the Magistrate should, 
therefore, be set aside. If the Magistrate 
believes that there is a danger of a breach 
of the peace`to be committed on the part of 
‘the musammat he should institute regular 
proceedings afresh under section 107 and 
dispose them of according to law: 


The prdsent proseedings are, therefore, 
quashed, 


Proceedings quashed, 


CALCUTTA HIGH COURT. 
Criminal Rererenoce No, 17 or 1918. 
_ July 12, 1918, 
Present:——Mr. Justice Teunon and Mr. 
Justice Newbould. 
EMPEROR —PROSECUTOR 
VETEUS 


. CHHANOO LAL BANLA—<Acousep. 
Criminal Procedure Code (Act V of 1898), s. 307 

Trial by Jury—Judge disagreeing with verdict— 

Reference to High Court—Statement of reasons for 


verdict’ by foreman, effect of —Penal Oode (Act XLV of ° 


1860), ss. 395, 411, £12, : 
The accused was tried by a Jury in the Oourt 
‘ of the Sessions Judge on charges under sections 
895, .411 and 412, Indian Penal Code. The case 
“for the prosecution was that within two days from 
the commission of a dacoity five of the articles 
stolen in the course of the dacoity were found in 
the possession of the accused, In delivering the 
verdict of not guilty by the majority of the 
-the foreman volunteered- a statement 
of their reasons in the following terms :— 
“On the ground that the accused had no know- 
ledge that,the articles were, obtained by dacoity.” 
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` The Sessions Judge, -disagreeing with the verdict, 
made a reference to the High Court under geç- 
tion 807, Criminal Procedure Code, on the ground 
inter alia that the statement of the foreman 
showed that the majority of the Jury had accepted 
the evidence regarding the factum of the dacoity 
and also the evidence identifying the articles found 
in the accused’s shop with articles stolen by the 
dacvits: A 

Held, that the foreman’s statement could not 

be regarded as a complete or exhaustive state. 
ment of the reasons which had led the Jurors to 
their conclusions afd to their verdict of not guilty 
and that as the evidence of the identification of 
the stolen articles was not satisfactory, it could 
not be held that the guilt of the accused had been 
a beyond reasonable doubt. [p.784, cols. 1 
52. 
. Reference made by the Additional Segsiong 
Judge of Hooghly at Howrah, 


Babus Dasarathi Sanyal and Pankaj Kumar 
\ Ganguly, for the Accused. 
Mc. Orr, for the Orown, 


JUDGMENT, 


- TEUNON, J.—In this case the acoused 
was tried on. charges under sections 395 
412 and 411, Indian Penal Code, The 
trial was by Jury in the Court of 
the Additional Sessions Judge of Howral 
. and ‘the Jury kaving by a. majority of 
4 tol returned a verdict of not guilty 
the case comes before us on a referenca 
made by the learned’ Sessions Judge 


under the provisions of section 307 of 
the Code of Criminal Procedure. ; 
The case for the prosecution was that 


on the night of the: 22nd July 1917 
“a dacoity took place in the house’ of one 
Nandji at Shalimar and that at about 
11 a.m, on the 24th July five of the 
silver articles stolen in the course of the 
dacoity were found in tha possession of 
the accused ir his shop at 401/LA, Upper 
Chitpur Road, Caloutta. 


A professing accomplice Fazaldin was 
examined to say that on the 23rd July 
‘at abont 2 Pr. m. he had sold the articles 
to the accused for a sum of Rs. 40, 
An Inspector, a watch constable and two 
search witnesses were examined to prove 
the finding or. production of the articles 
on the 24th. The inmates of the house, 
i. e, Nandji, his wife or mistress Ananta 
Kumari; his two daughters Rajeswari and 
Dtaneswari, and a would-be g son-in-law 


“~ing Exhibit 
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Gouri Sankar speak of the ornaments. 
Gouri Sankar, however, can speak of only 
“one (Exhibit [V). OÉ the two daughters, 
one Rajeswari identifies four (Exhibits I and 
II as belonging to Dhaneswari, Exhibits HI 
and IV as belonging- to herself), while 
the younger daughter Dhaneswari identifies 
three (Exhibits J, If and IH). Nandji 
identifies the same four artisles, while 
the mother Ananta identifies. all five includ- 
VII, a ‘got or chandrahar 
claimed as her own. Panna Lal Daw, a 
Sonar, identifies Exhibit I as an article 
made in “his shop by means of the letter 
DC D stamped upon it, while one 
Kasiram Sonar says he made Exhibits IV, 
Iil and VII, 2,3 and 6 years before res- 
pectively, Exhibit 1V ta the order of 
Gouri Sankar. ; 7 


The defence of the ,asoused was that 
he knew nothing of any dacoity, that 
shortly before the arrival of the search 
Iuspector a Marwari had brought the 
` articles to him for sale, and had left them 
on the pretext of fetching another article 
. left behind by mistake. 


In delivering the verdict of the majority 
the foreman apparently volunteered a 
statement of their reasons in the following 
terms: “On the’ ground that the accused 
had no knowledge that the articles were 
obtained by dacoity, ” 


In his letter of. reference the learned 


Sessions Judge lays considerable stress on 
this statement, as showing that the majority 
of 4 had acespted the evidence regard- 
ing the factum of the ‘dacoity and also 


the evidence identifying the articles found _ 


in agonsed’s shop with articles stolen by 
the dacoits. 
But—we cannot be wacnted that the. 


foreman’s statement is a complete or exhans- 
tive statement of the reasons which led 
the Jurors to their conclusions, and to their 
verdict of not guilty, 

It is clear that they did not elieve the 
accomplice witness, and the learned Sessions 
Judge does not suggest that- we should 
give credence to his statements. 

Having been taken over the whole of 
the evidence, ` we think it sufficient to say 
‘that we are not satisfied with the evidence 
of identification, 
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According to the complainant he lost 
coin and notes to the value of Rs. 80), 
gold ornaments to the value of Rs. 7&5, 
and silver ornaments to the value of 
Rs. 86. Thusoat of properties. valued at 
Rs. 1,800 odd” only Sve ordinary articles 
been 
recovered. , Of these again the most 
valuable, the got or chandrahar (valued at 
Rs. 3%) was not mentioned when the 
first ‘information was given. It ocours 
in a supplementary list supplied on the 
18th of August and isidentified by. the 
woman Ananta Kumari only. Some: stress 
is laid on a test identification when, in 
the presence of Mr. Peters, Deputy Magis- 
trate, the witnesses picked out the things 
they recognised from amongst others. 
This was on the 30th July , (Rajeswari 
and Dhaneswari), onthe lat Ahgust ab the 
hospital (Sandi and Ananta), and on 
the 18th August, when Ananta picked 
out the got or chandrahar. Bat the value 
of this test identification evidence is greatly 
impaired by the factthat on the 254th 
July three ofthe articles (Exhibits I, IL 
and 1V) had been shown to Ananta 
Kumari by the Sub-Inspestor in charge of 
the Sibpur Thana. Farther, on the 30th 
July there was no article similar to the 
‘Champkali. (Exhibit HI). 


On tke whole we are not satished 
that-the guilt of the aconsed has been 
established béyond reasonable doubt. 


We, therefore, acquit the- accused and 


direct that he be set at liberty. 


Newsovtp, J.— I agree. 


Accused acquitted, 


~ 
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Aepaat FROM Apestiate Decese No. 915 
or 1917. 
Desember 20, 1918. 
Fresent: — Mr, Justice Atkinson, 

Mr. Justice Coutts and Mr. Justice Manuk. 
Babu ASARFI SINGH—Derenpant 
IST party —APPELLANT 

. versus 
RAM KHELAWAN SINHA AND OTHERS — 
Puantirrys AND NARSINGH PANDAY AND 
OTHERS— DEFENDA4TS—RESPONDE STS. 

Occupancy holding, non-transferable, transfer of 
portion of—Transferee, suit by, against landlord, for 
declaration’ that rent-decree obtained by : landlord 
against original tenant is fraudulent, “maintainability 
of, 
A transferee, without the Jandlord’s consent, 
of a part of au oocapancy holding, not transfer- 
ablo by custom, is entitled, as soon as damage 
accrues to him, to maintain as against the land- 
lord of such holding and the original recognised 
tenant thereof jointly a suit to set aside a rent- 
decree obtained by the landlord, whether ex parte 
or otherwise, against the original recognised tenant, 
irrespective ag to whether such transferee was or 
was not a party to such deoree, on the ground 
that such decree was obtained by the landlord 
by fraud and in conspiracy with the original 
tenant and as a consequence whereof the said 
transferee has sustained loss and damage. [p. 794, 
col. 1,] 

Appeal from a decision of the Additional 
Subordinate Judge of Mozufferpore, dated 
the 4th May 1917, reversing that of the 
Munsif, Hajipore, dated the 3lst May 1916. 

ORDER OF REFHRENOE TO A 
FULL BENCH. . 


ATKINSON AND MANUK, JJ.—( November 28, 
1918).—This second appeal has been argued 
bofore us on bsbalf of the defendant first party- 
appellantand the plaintiff-respondent respes- 
tively. There appear to be in this Court two 
conflicting decisions on the point of law 
arising for our determination. Much stress 
was laid on behalf of defendant No. 1 on 
a decision of the Divisional Bench consisting 
of the Chief Justice and Mr. Justice Mullick 
in Gananath Satpathy v Harthar Pandhi (1). 
In that case it was held that the trans- 
ferees without the landlord’s consent of a 
portion. of an occupancy holding, not trans- 
ferable by custom, cannot institute or 
maintain a suit to atack a subsequent 
decree obtained by the landlord against 


the original tenant on the ground that the 
an 48 Ind. Oas. 859; 5 P, L. W., 282; (1918) Pat, 
289, 


50 
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desrae was fraudulent and was to the detri’ 
ment and injury of such transferees. 

On the other hand we ware referred on 
behalf of the plaintiff respondent in this 
appeal to the decision of another Divisional 
Beuch consisting of the late Chief Justice 
and Mr. Justice Mullick in Barhma Deo 
Lal v. Sheo Prasad Lal (2), In this case it 
was held that where the unrecognised trans- 
feree of part of an ocsupansy holding was 
allowed to deposit under sections 170 and 
171, Benzal Tenansy Act, 1885, the amount 
of arrears due in satisfaction of the land- 
lord’s subsequent -decree against the recorded 
tenant and where such deposit has bean 
withdrawn by the landlord, the transferea 
being in such circumstances in the position 
of a mortgagee was entitled to maintain a 
suit to challenge a still later decree obtained 
by the landlord collusively against the 
reiorded tenant, enhancing the rent. It 
may be mentioned that there wasa similar 
deposit by the transferees and withdrawal of 
that deposit by, the landlords in Gananath 
Satpathy v. Harihar Pandhé (1). 


We are of opinion that these two decisions 
are inconsistent with each other and indistin- 
guishable in principle. 

The true principle governing such oases 
arises again for desision in the second 
appeal before us, on facts so similar to 
those in the two desisions sited above as 
to ba, in our opinion, also indistingnishable, 

Another decision of our late colleague 
Mr. Justice Chapman in this Couré_ in 
Second App3al No. 796 of 1915, unreported, 
follows on the same lines as the decision 
in Barhma Deo Lal v. Sheo Prasad Lal (2). 


Moreover, there are two decisions of the 
Calcutta High Court on the same point in 
Brahamdeo Narain Singh v. Ramdown Singh 
(3) and Gadadhar Ghose v. Midnapore 
Zemindari Oo., Ltd. (4). In the former it was 
held that a suit for adsclaration by a morb- 
gageo of a portion of a non-transferable hold- 
ing, that a decree fraudulently and collusively 
obtained bythe landlord against the recorded 
tenant for arrears of rent, was insperative as 
against the plaintiff, is maintainable. In 
the latter it was held that a purchaser of 


(2) 41 Ind. Cas. 237; 2 P. L. J. 661; 1 P, L, W. 674 
(19.7) Pat 222. 

(8) 17 Ind. Cas, 126; 16 C. L. J. 139. 

(4) 17 Ind, Cas, 126; 16 O, L, J, 141, 
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a non-transferable occupancy holding may 
mainsain a similar suit inspite of his non- 
recognition by the landlord. 
- Accordingly it becomes necessary, having 
regard to the conflicting decisions of the 
two Divisional Benches of this Court and 
to the desisions of the Calentta High Court 
sited above, that the point arising for our 
determination in this second appeal should 
be decided by a Fall Bench of this Court. 
Under Chapter 5, rules land 2 of- the 
Rules of this Court, we, therefore, rafer this 
case for a decision by a Full Bench and 
would formulate the point to be decided 
in the following way. 

Ts a transferes, withont the landlord’s 
consent, of (a) the whole or (b) a part of 
an occupancy holding, not transferable by 
sustom; entitled to maintain as against the 
landlord of sush holding and the original 
resognized tenant thereof jointly a suit to 
set aside a rent decree obtained by the land- 
lord, whethor ex parte or otherwise, against 
the original recognised tenant, irraspestive 
- as to whether such transferee was or was 
not a party to snch decree, on the ground 
that such decree was obtained by the land- 
lord by fraud and in conspiracy with the 
original tenant and as a consequence whereof 
the said transferee has sustained loss avd 
damage, irrespective and independent of 
whatever rights and privileges such traps- 
ferea might be entitled to enforce under 
section 47 of the Code of Civil Procedure. 

We accordingly refer this second appeal 
to a Full Bench of this Court for authoritative 
decision and final disposal. 

Messrs. Saroshi Charan Mitter, Lachmi 
Narain Singh and Awadh B. Chaubey, for the 
Appellant. 

Mr. Ganesh Dutt Singh, for the Respond- 


ts, 
ents F 


JUDGMENT OF THE FULL 
BENCH, 


Manuk, J.— The suit ont of which this 
appeal arises was instituted by the respond- 
ents Ist party as joint transferees of 6 
bighas 5 cottahs ont of an occupancy holding 
of 12 bighas 1 cottah 18 dhurs from the 
recorded tenant, defendant 2nd party in 
the suit, The transfer was effected by 
a deed of sale, dated the 20th _ February 
1907, for a consideration of Rs. 200. Of 
this holding the defendant Ist party, now 
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appellant, is admittedly the landlord. The 
defendants 83rd and 4th parties are res- 
pestively sutbharnadars and purchasers of 
other portions of the holding, they bave not 
apreared at any stage of the litigatior, and 
it is commcn ground that their rights do 
not affest the question for desision. 

The relevant allegations in the plaint are 
as follows :— 

Some five years afterthe transfer to the 
plaintiffs, “the defendant lst party (i. e., 
the landlord) in collusion withthe defend- 
ant 2nd party (2. e, the resorded tenant, 
transferor to the plaintiff) fraudulently and 
collusively instituted a suit No. 2351 of 
1912 for recovery of rent in respect of 
the said holding from 1316 to 1319 F. 
by wrongly stating the jama of the ‘said 
holding to be Re. 51-1-6, though the rent 
for the years in suit was paid up. In that 
suit only the defendant No.2 (i. e., the re- 
cordel tenant) was joined as a party and the 
defendant No. 1 (2. e., the landlord) obtained 
a fraudulent and ez parte decree on the 
20th February 1913, in respect of his 
wrong claim by taking fraudulent proceed- 
ings”, The landlord exeouted this decree 
in 1914 by causing the entire holding to 
be put up for sale “by taking fraudulent 
and surreptitious measures,’ and got the 
22nd October 1914 fixed for the sale. 
“When the plaintifs came to know of 
this fraudulent regular suit and the execution 
case they, with a view to save their title 
to the said purchased land covering 6} 
bighas, deposited the sum of Rs, 348-5 9 
on the 8th September 1914 in Oourt under 
section 170 (3) of Act VIII of 1885 (Bengal 
Tenancy Act) along with an objection 
petition stating that the said decree was 
illegal and fraudulent.” The plaint further 
avers various reasons, owing to which 
the suit was filed “on wrong and fraudu- 
lent allegatione,” in order to extinguish 
the plaintiffs’ rights, although there 
were no arrears due to the landlord and 
although the annual jama of the holding 
as recorded in the survey khatian amounted 
to Rs. 10 only. Finally, the plaintiffs 
submitied that “they were compelled to 
deposit the sum of Rs, 348-5-9 and are 
entitled to get a refund of the same,” 
at which figure they valued their suit, 
They dated their cause of action as from 
the date of the alleged fraudulent decree 
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and from the date of their deposit of the 
desretal amount. The plaintiffs’ prayers 
may be shortly summed up as follows:— 
1. On determination of the allegations 
regarding the annual Jama and other matters 
in the plaint, “to adjudicate (a) that the 
degree 


passed on 20th February 1913 
is quite fraudulent and collusive, null 
and ineffective and the defendant lst 


party acquired no right under the said 
decree and has no right to realise the 
decretal amount, and (b) that the execu- 
tion proceedings were wholly illegal and 
fraudulent.” 

2. To set aside the decree and hold 
that the plaintiffs are entitled to withdraw 
the deposit of Rs, 348.5-9 which they were 
obliged to make, 

3. Pending the disposal of the suit to 
injunct the landlord from withdrawing the 
deposit, if not yet withdrawn. 

e A. If the deposit has been already with- 
drawn, to give the plaintiffs a deoree for that 
sum with interest. ` 

There was an alternative prayer for 
rateable distribution of this sum, if ib 
was found that the landlord was in law 
entitled to get a portion of the deposited 
money. 


It should be noted 
instituted on the 6th September 1914, 
only 8 days after the deposit by the 
plaintiffs of the decretal amount with costr, 
etc. It should also be noted that no question 
of usage or «austom of transfer arises, 
that it is common ground that the transfer 
to the plaintiffs had not been recognised 
by the landlord deferdant at the date of 
his decree or of the deposit, and that no ques- 
tion of abandonment, relinquishment or 
repudiation arises, 


that this suit was 


In the written statement filed on the 
8th January 1915, the landlord defendant, 
who alone contested the suit, asserted that 
the annual Jama was in reality Rs, 55-1-6 
and not Rs, 10 as entered in the Survey 
Record, and that the defendant 2nd party 
alone stood recorded in his Sherista as 
tenant of the holding. He denied all the 
allegations of fraud in connection’ with 
the rent suit, decree and execution 
proceedings, and alleged his “claim in 
that suit was in every respect valid and 
true,” Regarding the deposit, he admitted 
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be had withdrawn it but pleaded that he 
was compelled to do so, as the recorded 
tenant in collusion with the present plaint- 
iffy “got the Court to pass an order of 
satisfaction of the whole decretal amount” 
in the absence of this defendant, and that 
for this reason, ag well because the amount 
was deposited for the satisfaction of his decree, 
the plaintiffs were not entitled to resover 
it. 

The learned Munsif found that the 
plaintiffs had failed to prove that the decree 
was fraudulent, andthat the landlord had 
recognised them as his tenants after their 
purchase, He, therefore, held that as nn- 
recognised purchasers of a portion of the hold- 
ing they could not attack the rent decree. 
On these two grounds he dismissed the 
plaintiffs’ sunib. 

On the plaintiffs’ appeal, the learned 
Subordinate Judge held that the rental of 
the holding was Rs. 10 only and that the 
recorded tenant, defendant No. 2, knew 
this; that the allegations of fraud had been 
fully established, and the ex parte decree 
was vitiated by that fraud. He further 
foand that the recorded tenant was servant 
of the landlord defendant and “participated 
in this fraud in collusion with his master,” 
On the question of law, he held solely 
on the authority of Gadadhar Ghose v. 
Midnapore Zemindart Oo., Ltd. (4) that 
the plaintiffa as purchasers of a non transfer- 
able oooupansy holding, who had not been 
reoognizsd by the landlord, sould maintain 
a suit of this nature. He, therefore, set 
aside the eg parte rent-desree on the 
ground of fraud and ordered that the plaint- 
iffs be allowed to withdraw the Rs, 348 
deposited by them, 

It will be observed that 
Appellate Court inadvertently overlooked 
the fact that the deposit had already 
been withdrawn, and his order with 
respest to this portion of the plaintiffs’ 
claim should have been somewhat differ- 
ently framed. We are of opinion, however, 
that it was intended to bea decree for the 
recovery of this amount from the defendant 
landlord. 

The subsequent course of this litigation 
till it came before us and the presise 
proposition of law to be determined by 
the Fall Banch are sufficiently stated in 
the Order of Reference made by tha 


the lower 
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Divisional Benoh, consisting of my learned 
brother Atkinson, J., and myself, Under 
the Rules of this Court, the case itself 
and not only tbe question of law ‘formulated 
must be decided by this Full Bench. 
After hearing the arguments addressed to 
us we are of opinion, howaver, that the 
desision of the case must rest on the deter- 
mination of the question of law formulated 
in the Order of Raferanse, with raspeat toa 
portion of an ossupansy holding, and it is only 
with this aspect of the matter that I shall 
now deal. 


The arguments on behalf of the appellant 
as eventually presented tous may be summed 
up as follows:— 

(1) A part transferee of an occupancy 
holding not trausferabla by custom has no 
rights or interest in the land which he can 
enforce againsi the landlord, 

(2) Such a transferse has the mere 
right to remain in possession without 
any title or rights against the landlord. 

(8) Vice versa, so long as the original 
tenancy subsists, the landlord has no rights 
against him; he oan say to the landlord “gue 
your recorded tenant,” but the landlord may 
not eject him, : 

(4). The transferee is not bound by the 
decree for rent obtained against the recorded 
tenant. 

(5) Under the Full Bench decision of 
this Court in Muhadeo Lal v, Langat Singh 
(5), the transferee was not even entitled under 
section 170 (3), Bengal Tenancy Act, to 
deposit the decretal amount. 

(6) Egro, the transferee cannot maintain a 
suit either to challeage the decree or recover 
the deposit, 


Now the principles governing the transfer 
for value of oseupansy holdings, apart from 
custom or local usage, were succinctly laid 
down by a Fall Bench of five learned Judges 
of the Caloutta High Court in Dayamoyz v. 
Ananda Mohan Roy Chowdhuri (6). During 
the discussion before us there appeared to be 
much misconception as to the main principles 
there laid down, in so far as the transferee’s 
rights against the landlord are soneerned 
in the absence of tho latier’s previous or 


(6) 40 Ind. Cas. 257; 2 P. L, J. 457; 1 P. L. W, 
50i; (1917) Pat. 169 (F. BJ). 

(6) 27 Ind. Cas, 61; 420. 172 at p. 223; 18 0, W 
N. 971; 20.0; L, J, 62 (F. BJ). 
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subsequent consent, Assuming the absence 
of custom or losal usage and assuming, too, 
the absense of such consent, the principles 
are :-— 

(1) Where the transfer is a sale of the 
whole holding, tha landlord is ordinarily 
entitled to enter on the holding, 

~(2) (a) Where the transfer is othsrwise 
than by sale of the whole holding, and 

(b) Where the transfer is ofa part only 
of the holding, whether by sale or otherwise, 
the landlord is not ordinarily entitled to 
recover possession unless there has been 
an abandonment within the meaning of 
section 87 of the Bengal Tenancy Act, or 
relinquishment of the holding ora repudiation 
of the tenancy. 

Applying these principles, on the same 
two assumptions, fo the first two of the 
thres oases referred to it for desision, the 
Fall Bench held that:—(i) a transferee 
by purchase of a portion of such a holding 
is entitled to apply under section 244 of 
the Civil Prosedure Code (1882) as a repre- 
sentative of the raiyat to have a sale of the 
holding in execution of a decree for arrears 
of rent set aside on the ground of fraud. 

(2) The transferee of a portion oan by 
suit recover possession from the landlord who 
has forsibly dispossessed him, 

It may be noted in passing that in the 
8rd case referred to the Caloutta Fall 
Bensh, the landlord was not a party and 
the question therein desided had reference 
ouly to the rights of the transferes as 
against persons other than the landlord. 
Those principles are irrelevant to the 
question now before us. 

In this Court, the authority of this decision 
was not challenged by either side in the 
ease of Mahadeo Lal v. Langat Singh (5) 
and was accepted by all the five learned 
Judges of that Bench including one of us. 
It has also’ been accepted in several other 
reported decisions of this Court. 

We may add, with respect, that its 
authority; mors particularly having regard 
‘to the strong composition of the Fall Bench 
whieh pronounced ib, is entitled to the 
greatest weight and wa are unanimously of 
opinion that all the principles therein laid 
down should be considered by this Court 
as the charter governing such transferees, 
unless and until disturbad by fresh legis- 
lation. 


` 
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“Now, all that the Full Bench of this 
Court, Mullick, J., dissenting, laid down in 
Mahadeo Tal v. Langat Singh (5) was 
that a transferee by sale ‘without the land- 
lord’s consent of a portion of an oseupansy 
holding not transferable by sustom was not 
entitled to deposit the amount of the 
landlord’s decree under section 170 (8) of the 
Bengal Tenancy Act. 

The ratio decidendi is to be found in the 
judgment of Chamier, C. J., at page 461* in 
these words: “The result, in my opinion, is 
that the answer to the question which we have 
` to decide depends upon whether the appli- 

cant has an ‘incumbrance’ as defined in section 

161. In my opinion he has not. He certainly 
hag not either a ‘lien, sub-tenanoy, or eases 

ment.’ Has he ‘any other right or interest 

crested by the tenant on his holding or in 
limitation of his own interest therein’? These 
words refer presumably to some right or 
interest which is-~ejusdem generis with the 
opening words of thedefinition and not to some 
much larger right or interest of a different 
description. Upon the construction of this 
definition I accept what was said by Jenkins, 

O. J., and N. R. Chatterjea, J., in Abdul 

Rahman Ohowdhuri v. Ahmadar Rahman (7).” 
The sonstruction placed upon this definition 

by Jenkins, ©. J., is to be found ig the 
following passage in Abdul Rahman Chow- 
dhuri v, Ahmadar Rahman (7): “It is difficult 

to understand why the inferior interests of a 
lien, sub-tenancy and‘easeraent alone should 
have been mentioned, if the intention was 
that the superior interest involved in an 
assignment was to be inoladed in the general 
words. It runs counter to the first principles 
‘of construction. An incumbrance would 
not ordinarily mean or inolude an absolute 
assignment nor would it be a right or interest 
created on the tenure: Can it be said to ba 
in limitation of the tenants interest? 
I think not; these words appear to me to 
refar not to the area but to the quality of 
the tenant’s interest. This view preserves 
the essential characteristics of a lien, sub- 
tenansy or- easement, for the idea inherent 


in these leading words is that of a graft on- 


a subject matter which is not destroyed 
but still continued, though in a modified 
form.” Mallick, J., in his dissenting judg ment 
in the Full Bench oase of this Court, says at 

(7) 31 Ind. Cas. 554; 19 C. W. N. 1917; 22 O0. L. J 
856: 43 0, 558, 
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page 465*: “The petitioner’s next contention 
is that even if he is not an incumbrancer 
the word ‘interest’ in section 170 is a wider 
term than ‘incumbranse’ and insludes rights 
other than those falling withinthe narrow 
limits of section 161. In my opinion this 
contention is well founded.” 

It is clear from this decision that all such 
transferees of a portion of a holding have 
interests which involve other rights, 

These rights may not always be, strictly 
speaking, rights in the land which. they oan 
enforce against the landlord, as argued by 
the learned Vakil for the appellants, bat 
they are nevertheless rights qua the transfers 
which the law recognizes as valid against 
every one but the landlord, and which, under 
certain circumstances, the law resognizes 
as valid against the landlord as well, 
despite his non-recognition of the transfer. 
In other words, the law does not compel the 
landlord to recognizes the transferees as his 
tenant but the law compels bim to resognizs 
and respecst—those rights which the law 
itself recognizes. 

I conceive the nett result to be:— 

(1) That all such transferses of a portion 
of a non-ossupancy holding have certain 
interests and legal rights which for certain 
purposes are limited by the provisions of the 
Bengal Tenancy Act, read with the pro- 
visions of the Civil Procedure Code. 

(2) That all such transferees have, irres. 
pective of the Bengal Tenancy Ast and 
altogether dehors that Act, certain legal 
rights which, if infringed, the common lav 
of the land will not be powerless to 
protest in appropriate cases. 

Once it is conceded, ag it must ba, ani 
has been by the learned Vakil for tha 
appellant, that all transferees of a portioa 
of such holdings have the right to posses- 
sion even aginst the landlord until abandon- 
meut, relinguishment or repadiation takas 
plase, the common law would impose 
a oorresponding obligation on the land- 
lord to refrain from extinguishing such 
rights by committing a tortious wrong in 
conspiracy with a third parson; and if 
this obligation is not observed and damage 
to the transferee results, the common 
law may ba invoked to vindioate those rights, 

Merely besauss such interests may ba 
extinguishable under certain sirsamstaness 
provided by Ssatute, it no wise folla vs 





*Pages of 2 P, L, J.—Hd. 
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that they may meanwhile with impunity 
be illegally or unlawfully infringed to the 
detriment of the transferee, 

The appellant in this case claims that 
the institution of the rent suit and the 
obtaining of a decree against his recorded 
tenant were within the strict limits of 
his legal rights and, therefore, not action- 
able. Now, the rule of the law as 
to this is, in my opinion, olear. If any 
person or body of persons inflicted actual 
damage upon another by the intentional 
‘ employment of unlawful means, even though 
such unlawfol means may not comprise 


any act which Was per se actionable, 
then such person or body of persons 
committed an actionabla wrong. Even 


honest or disinterested motives 
justify the employment of 
A fortiori, where, sas in the case before 
us, if is found that the motives were 
dishonest and fraudulent, there can be no 
donbt but that the wrong is actionable. 
As the point of conspirasy raised in this 
case and similar oases is one of great 
moment inasmuch as it may tonoh 
every trade and pursuit, I propose to 
investigate it a little further. 
. In appeal, the findings of the lower 
Appellate Court translated into more 
strictly legal phraseology amount to this, 
that the appellant and the recorded tenant, 
defendant No. 2, entered into a conspiracy 
by the employment of unlawful meaus, 
namely, the institution of a collusive suit 
and the obtaining of a fraudulent ex parte 
decree, to inflict damage on the plaintiffs 
and did thereby in fact inflict pecuniary 
damage on them to the extent cf the 
deposit they made to satisfy the complete 
decree and save the holding from sale. 
These findings bring the appellant within 
the rule of law, as I conceive it, enunciated 
above, and render his conduct astionable, 
for they necessarily imply that the land- 
lord appellant has done a legal act in an 
illegal manner whereby there has been 
an infraction of the legal rights of the 
transferees with rasultant damage to them._ 
To adopt the language of Croke, J., in 
Bary v. Merrel (5), adopted in Pasley v. 
Freeman (9) and approved by the House 


could not 
illegal means. 


E (8) (1615 3 Bulstrode 95;Oro Jac. 386;81 E. R. 81. 
Fe(9) (1789) 2 Sm. D. C. 74 (12th Ed. p. 71); 3 T.R 
64; 1 R. R. 634; 100 B. R, 450, 
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of Lords in Derry vy. Peek (10), the broad 
proposition of law is that “Fraud without 
damage, or damage without fraud, gives 
no cause of action, but where ‘these two 
concur an action lies,” 

In the last mentioned case at page 
365, Lord Hersshell further observes :— 
Wilfully to tell a falsehood intending 
that another shall be led to ast upon it 
as if it were the truth, may well be 
termed frandulent whatever the motive 
which induces it, though it be neither 
gain to the person making the assertion 
nor injury to the person to whom it is 
made.” 

Tt is true the last mentioned oase was 
an action of deceit at common Jaw, but in 
my opinion the principles would equally 
apply to oases like the one before us 
and they dispose of the argument that 
as the false statement of the landlord was 
not addressed to the plaintiffs, and they 
were not bound by the decree, they can- 
not maintain their action: 

In Mogul Steamship Oo. v. McGregor (11), 
which was an astion on oonspiracy to 
prevent the plaintiffs who were rival 
traders from competing with the defend- 
ants and thereby causing injury to the 
plaintiffs, the plaintiffs failed bocause it 
was held that the defendants did no 
more than. they had a legal right to do, 
for the reason that it is not illegal for 
a trader to aim at driving a competitor 
ont of the trade, provided the motiye be 
his own gain by appropriation of the 
trade and the means he uses be lawful 
weapms, Lord Field, however, observed 
at page 52: “Of course it is otherwise, 
as pointed out by Lord Holt, if the acts 
complained of, although done in the way 
and under the guise of competition or 
other lawful right, are in themselves violent 
or purely malicious or have for their 
ultimate object injury to another from ill- 
will to him and not the pursugt of law- 
ful rights.” 

Again 


in Quinn v. Leathem (12), in 
which 


all the authorities were exhaustive- 


(10) (1889) 14 App. Cas. 337: 58 L. J. Oh. 864; 61 
L. T. 265; 38 W. R. 33; 1 Mog. 292; 54 J. P. 148, 

(11) (1892) A. C. 26; 61 L. J. Q. B. 295; 66 L. T. 1; 
40 W. R. 337; 7 Asp. M. C. 120; 56 J. P. 101. 

(12) (1901) A. 0. 495; 70 L. J. P, 0. 76; 65 J. P. 
708; 50 W. R. 139; 85 L. T. 289; 17 T. L, R. 749, 
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ly reviewed, Lord Lindley at page 533 
observes with regard to sivil actions’ of this 
nature: “The first and most important 
proposition is that an aot otherwise law- 
ful although harmful does not become 
actionable by being done maliciously in 
the sense of proceeding from a bad 
motive and with intent to annoy and 
harm another. This is a legal doctrine 
not new or laid down for the first time 
in Allen v. Flood (18)....Sesondly, it must 
be borne in mind that even in consider- 
ing a person’s liability to oivil proceedings 
the proposition in question only applies to 
acts otherwise lawful, e., to acta in- 
volving no breacsh.cf duty or, in other 
words, no wrong to any one.” And again 
at page 535 his Lordship adds :— "But 
if the interference is wrongful and is in- 
tended to damage a third person and he 
is damaged ‘in fast, in other words, if he 
is wrovgfully and intentionally struck at 
through others, and is thereby damnified, 
the whole aspect of the case is changed. 
The wrong done to others reaches ‘hin, 
his rights are infringed although indirect- 
ly and damage to him is not remote or 
unforeseen, but is the direst sonsequdnce 
of what has been done. Our law, as I 
recognize it, is not so defective as to 
refuse him a remedy by an action under 
such circumstances,” 

Applying the aboye principles to the 
case before us, I have no hésitation in 
holding that there need be no privity of 
-contract or parties in order to maintain 
an action of this nature. 


` 


It has also been urged on hebalf of 
the appellant that inasmuch as the 
transferees were not entitled to deposit 


the amount of the decree, the deposit was 
voluntarily made and, therefore, not re- 
‘doverable Now, it must be remembered 
_ that this deposit was made at a time when 
‘the law as to the right of a transferee 
ko make a deposit under 
(3), Bengal Tenancy Act, was still un- 
settled. So far as this province is con- 
cerned, it was not settled until the de- 
‘cision in Mahadeo Lal v. Langat Singh 
(5), te, twoand-a-balf years after 
the deposit was made. The plaintiffs 
were, therefore, justified in adopting the only 


(18) (1898) A. O. 1; 67 L. J. Q. B. 119% 177 L. T, 
NI 48 W, R, 268; 62 J. P, 595; 14 T L. R, 125, 
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course at that time open to them to save 
the holding from sale; and as the landlord 
has since withdrawn the deposit, he cannot 
now be heard to say that the transferee 
was not entitled to deposit the amount. 

Moreover, I am of opinion that the de- 
posit should be considered as money paid 
under terror of inceptive legal proceedings 
fraudulently directed against the plaintiff and 
as such recoverable. [See Marriot v, Hampton 
(14).J 

It is also urged that the full sum of 
the deposit should not have been decreed 
in this case as the measure of damage 
suffered; and that at best the” measure of 
damage was the difference between the 
recorded jama and the jama for which 
the landlord’s suit was decreed. The short 
answer to this contention is that the plaint- 
iffs clearly alleged in their plaint that 
no arrears were dus and we must accord- 
ingly take it on second appeal that the 
learned Subordinate Judge has assepted 
this assertion and give him a decree on 
the basis of its agouracy. 

The above observations dispose of all 
the arguments addressed to us on behalf 
of the appellants as summarised above, 
but having regard to the conflict of 
authority set out in the Order of Reference, 
I now turn to a consideration of the re- 
ported Indian desisions on the question 
before us. To take them in chronological 
order, the first of these is Brahamdeo 
Naram Singh v. Ramdown Singh (8), in whioh 
it was held that the mortgagee of a por- 
tion of a non transferable holding has a 
subsisting right though the landlord may 
not recognise him, that despite such non- 
recognition the right transferred cannot 
be denied, and consequently, a suit was 
maintainable for a declaration by such 
mortgagee that a desree obtained by the 
landlord against the recorded tenant for 
arrears of rent was fraudulent and inopera- 
tive as against the plaintiff, 

The facts of that case were in no 
way distinguishable from the one before 
us, inasmuch as there was also a deposit 


‘by the plaintiff in that case to save the 


holding from sale. With regard to the 
deposit it was held that the plaintiff's 
rights would have been seriously affected 


(14) (1797) 2 Sm. L. C, 410; (12th Ed. p. 403); 7 T, 
R. 269; 4 R. R. 439; 2 Hap. 546; 101 E. R. 969, 


A 
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if the amount of the decree had not been 
paid by him. i 

In Gadadhar Ghose v. Midnapore Zomin- 
dari Oo., Ltd. (4) suits were brought by 
the purchaser of a non transferable ocou- 
panoy holding ageinet the landlord for a 
declaration that the rent decrees obtained 
by him against the plaintiff's vendor were 
fraudulent, and that the gote could not 
be sold in execution thereof. The suits 
had been dismissed by both the lower 
Courts on the ground that the plaintiff 
had no interes$to supporthis action. The 
High Court in remanding tke cases for 
trial on the merits followed the decision in 
Frakhamdeo Narain Singh v. Ramdown Singh 
(3) and two earlier decisions of the Cal- 
outta High Court on analogous lines, and 
held that the plaintiff was entitled to pro- 
teot what interest he had in spite of non- 
recognition by the landlord, Their Lord- 
ships further observed that it was open to 
any person affected by such a fraud to 
impeach it, and to sue to set aside the 
results accruing from such fraudulent son- 
duot. 

The first case on the subject in this 
Ccurt is that of Barhma Dec Tal v. 
Sheo Prasad Lal (2). In this case it was 
held that where the unrecognised trans- 
feree of an occupancy holding was allowed 
to deposit the amount of the landlord’s 
decree against a recorded tenant and where 
auch deposit has been withdrawn by the 
landlord (though apparently after contest), 
the transferee was in the position of a 
mortgagee ard was entitled to maintain a 
suit to challenge a still later decree ob- 
tained by the landlord collusively against 
the recorded tenant enhancing the rent, 
It was observed by Mallick, J., in that case 
that the transferee is vitally interested 
in the amount of rent payable because 
in the event of a second rent sale bis 
mortgage charge would be extinguished. 

The only other decision of this Court 
on this topic is in Gananath Satpathy 
vy. Harihar Pandhi (1). In this 
case the plaintiffs were purchasers with 
the consent of the landlords of a portion 
of the recorded tenant’s holding and were 
also mortgagees of another portion with- 
out the landlords’ consent. In 1910 tho 
plaintiff sued the transferor on his mort- 
gage, duly obtained a sale certificate and 
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delivery of possession. In 1911 the land- 
lord sued the recognised successor-in-in- 
terest of the original recorded tenant for 
tha rent of the holding as constituted after 
deduction only of that portion transferred 
to the plaintiffs with his consent. He 
obtained “a desree but the plaintiffs deposit- 
ed the decretal amount and the sale 
‘was not enforced. It would appear from 
the statement of facts that the deposited 
amount was withdrawn by the landlords. 
In 1912 the latter again sued the recognised 
tenant for the rent of ‘the holding and 
having obtained a decree they executed 
that decree and the lith July 1913 was 
fixed for the sale of the holding. The plaint- 
iffs apprehending that their title to the area 
purchased in execution of their own mort- 
gage decree would be jeopardised, instituted 
a suit against the landlords and the recorded 
tenant praying, inter alia, for a declaration 
that the recorded tenant bad no concern 
in that portion of the holding whish the 
plaintiffs had purchased in execution of 
their own mortgage decree, and that the 
second rent snit, the decree and the 
execution proceedings in respect thereof 
were illegal, invalid and inoperative. It 
would seem from the report that the last 
mentioned rent suit and execution proceed- 
ings were attacked on the ground of 
fraud but what the precise nature of the 
alleged fraud was, isnot very olear, The 
whole suit was dismissed by the Munsif, 


bat decreed by the Subordinate Judge 
on appeal. On second appeal to this 
Court, Roe, J., sitting singly substituted ` 


inter alia the following declaration for ° 
those prayed for by and given to the 


plaintiffs by the Subordinate Judge: (1) 
That the landlords’ second suit against 
the recorded tenant was fraudulently 


instituted with the intention of ousting 
the plaintiffs from the land and (2) that 
no execution of any decree obtained against 
the resorded tenant will affect the rights 
of the plaintiffs, Against this decree the- 
landlords preferred a letters patent 
appeal. The Appellate Bench held that 
the landlord cannot interfere with the 
possession of such transferees and that, 
if he doss so, the transferees are entitled 
to recover possession by suit, but that, 
nevertheless, before that time comes, the 
transferees ate not entitled to attack as 
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fraudulent transactions and prosesdings 
between the landlords and the resognised 
tenants to which they are not parties, , 

The language employed does, no doubt, 
justify the inferenoé, as Mr. Mitter contends, 
that under no circumstances ‘can such 
transferees attack the decree until the 
landlords disporsess them, or, possibly, 
until the landlords attempt to dispossess 
them. 

However that may be, thisdecision is, 
in our opinion, irreconcilable with that in 
Barhma Deo Lal w. Sheo Prasad Lal (2). 
In both oases there had beena deposit 
by the transferee with respect to a previous 
decree obtained by the landlord, in both cases 
that deposit had been withdrawn by the 
landlord and in both cases the second suit 
and decree were held to be oollusive and 
fraudulent. The ‘case before us is dis- 
tinguishable from both those cases only in 
so far as the deposit in the present case 
was made by the plaintiff transferee in 
respect of the challenged decree, and not 


in. respect of a previous decree; but this 


point of distinction in no wise affects 
the broad principle which in our view governs 
such cases. 

In so far, therefore, as Gananath 
Satpathy v. Harihar Pandhi (1) purports 
to decide (1) that even if the transferee 
has made a deposit or (2) that even if 
the transferee has suffered actual damage 
by ad infraction of his legal rights (ir- 
respective of whether pecuniary damage 
had been sustained or not), such transferee 
cannot maintain an action to attack the 
fraudulent desree, we: are of opinion 
with great respect that the decision is 
insorrest. 

We hold that the period at which 
damage accrues may vary’ in different 
cases, but that as soon as damage does 
accrue, a transferee of a portion of a 
holding may immediately institute a suit 
to attack all fraudulent proceedings between 
the landlord and the resognised tenant: 

The broad proposition of the maintainability 
of such an action based on fraud and conspi- 
racy under the common Jaw was not 
present to the minds of the learned 
Jadges of this Court who decided both 
the cases referred to above. We prefer 
to rest our decision on the principles of 
the cocmmen 
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theory of a constructive mortgage created 
by a deposit, as was done in the case of 
Barhma Deo Lal v. Sheo Prasad Lal (2), 
aud we do so quite irrespective of the 
fact that it is now settled law for this 
province that a transferee by purchase ia 
not entitled to make a deposit under 
section 170, clause 3 of the Bengal Tenancy 
Ast. We are fortified in adopting thie 
course by the desision of the Privy Council 
in Pramada Nath Roy v. Ramani Kanta 
Roy (15) that a sharer, whose co-sharers 
refuse to join him ag oo-plaintiffs, can 
bring them into the suit as defendants 
aud sue for the whole rent, and could do 
this under the general principles of legal 
prosedure quite apart from the provisions 
of the Bengal Tenancy Ast before section 
148 (a) was added to that Act. ; 

Finally it is argued on behalf of the 
appellant that the decree should be aget 
aside only as against the plaintiff transferee 
and not entirely. The short answer to 
this contention is that a judgment and 
desres obtained by fraud upon a Court 
binds neither such Court nor any other 
and isa nullity. Shedden v, Patrick (16) and 
Reg. v. Saddler’s Oo. (17). “Fraud”, observed 
De Grey, C.J., in Duchess of Kingston’s cas: 
(18), “is an extrinsic collateral act, which 
vitiates the most solemn proseedings of 
Courts of Justice. ord Coke says 
it avoids all judicial acts, ecclesiastical or 
temporal.” 

The fraud which we have here is, in 
my opinion, equally a frand on the Court 
as on the plaintiffs and no vestige of the 
results of that fraud should beallowed to 
remain on a judicial record, 

I should add it has been faintly urged 
that the plaint as drawn doses not found 
the action on fraud and conspiracy re- 
sulting in damage. Ib may ba conaaded 
that the plaint is in this respeot faulty 
and lasking in presision, bat I am of 
opinion that it avers all the essential 
ingredients necessary for such an aotion, 


It must be remembered that Mufassil practi. 

(15) 35 O. 33!; 12 C. W. N. 249; 10 Bom. L. R. 66; 
35 I. A 73;7C.L. J. 139; 18 M. L. J, 43, 3 M. L. T. 
151 (P. 0.). 

(161 (1854) 1 Macq. 635, 

(17) (1863) 10 H. L. 0 404 at p. 481; 32 L. J. Q. B. 
337: 9 Jur. (N. s.) 1091; 9 L. T. 60; 11 W, R, 1094; 
11 E. B 1088; 138 R. R, 217. 

(18) (1778) 20 H. St. Tr. 587; 2 Sm, L. C. 687 (12th 
Ed. 754); 34 H. L. Jo. 655, 
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tioners are not expert draftsmen and 
are not too familiar with the rules of 
pleading as applicable to such actions, How- 
ever that may be, the learned Subordinate 
Judge’s judgment and decree have relieved 
us of all necessity to consider seriously this 
objection. 


I would, therefore, answer in the affirm- 
ative the question formulated in the 
Order of Reference in so far as it applies 
to (b), a transferee of a part of an 
occupancy holding. The result, therefore, 
is that this appeal must fail and I would 
accordingly dismiss it with ecste, 


In so far as the question formulated 
refers to transferees of the whole of the 
holding it is unnecessary for the decision 
of the appeal before us, and we prefer 
not to decide it without a more complete 
discussion of this branch of the subject 
than we have had in this case. We 
endorse, however, the hope expressed by 
the Full Bench of Caloutta that the 
Legislature may soon intervene to set all 
the vexed questions with respect to this 
class of transferees, as well as all other 
classes, finally at rest. 


Atkinson, J.—I agree with the judgment 
of my learned brother, and Mr. Justice 
Coutts also desires me to express on his 
behalf his entire sonourrence. 


By rae Covurt.—As the deposit has 
been withdrawn by the landlord appellant, 
the plaintiff will be given a desree for 
the amount of that deposit, wiz, Rs, 248 
with interest at 6 per cent. per annum 
from the date of the Subordinate Judge’s 
desree. The appeal is dismissed with costs. 
Pleader’s fee 10 gold mohurs, 


Appeal dismissed. 


CALCUTTA HIGH COURT, 
ÀPPEAL FROM APPELLATE Decree No. 1904 
or 1917, 

December 6, 1918, 

Present :—Mr. Justice Richardson and Justice 
Sir Syed Shamsul Huda, Kr, 

Raja BEJOY SINGH DUDHURIA— 
PLAINTIFF—ÅPPELLANT 
CE7SUS 
KUMUDI KANTA TALUKDAR 
AND OTHERS— DEFENDANTS—. 


RESPONDENTS. 

Contract Act (IX of 1872), s.16—Undue influence 
—Urgent need of money on the part of borrower— 
Consideration, inadequate for loan, effect of. 

Defendants Nos. J], 2and 3 were three brothers, 
Defendant No. 1 had separate dealings with the 
plaintiff and there was an adjustment of accounts 
on which he had executed a hatchita acknow- 
ledging his indebtedness. Subsequently defendants 
Nos, 2 and 3 wanted to borrow money on a pledge 
of ornaments from the plaintifi for the purpose of 
the defence of defendant No. 1 in a criminal 
case. The plaintiff refused to lend the money 
unless defendants Nos. 2 and 3 acknowledged their 
liability in respect of the amount for which defend. 
ant No. 1 had executed the hatchita, At first 
defendants Nos. 2 and 3 declined to take any loan 
on such conditions, but failing to raise a loan else. 
where, they went again to the plaintiff and took 
the loan on pledging the ornaments and also ac» 
knowledging their liability in respect, of the debt 
of defendant No, 1 to the plaintiff: 

Held, (1) that the acknowledgment of liability in 
respect of defendant No. ]’s debt was not without 
consideration but was a part of the consideration 
which the defendants Nos. 2 and 3 gave for the 
are they borrowed from the plaintiff; [p. 796, 
col 2, ‘ 

(2) that even granting that the position of defend. 
ants Nos. 2 and 3 was difficult and that the con- 
sideration for their consent to the agreement for the 
loan was inadequate, these circumstances, whether 
taken singly or in combination, were not by them- 
selves sufficient to show that their consent was not 
freely given, or to establish the defence that their 
aT was caused by undue influence. [p. 796, 
col 1. ` > 

Urgent need of money on the part of the borrow. 
er does not of itself place the lender in a position 
to “dominate his will” within the meaning of 
oe 16 of the Contract Act. [p. 795, col. 2; p. 796, 
col. 1. 

Appeal against the decree of the Addi- 
tional District Judge, Mymensingh, dated 
the 23rd July 1917, reversing that of the 
Subordinate Judge at Mymensingh, dated the 
22nd February 1917, 

Babus Ram Oharan Mazumdar, Karunamoy 
Bose and Kiran Chandra Neogy, for the Appel- 


lant. 
Babu Suresh Ohandra Talukdar, for the 
Respondents, 
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JUDGMENT. 

RioHARDSON, J.—The defendants in the 
suit out of which tbis second appeal arises 
are three brothers, Rebati Kanta Talukdar, 
Kumudi Kanta Talukdar and. Abani Kanta 
Talukdar. 


It appears that defendant No. 1 had 
dealings with the plaintif, In the year 
1321 there was an adjustment of accounts 
and defendant No. 1 executed a hatchita 
acknowledging his- indebtedness to the 
plaintiff in the sum of Rs. 3,062.1. 
In the following year, 1322,‘ the defendant, 
No. 1 who wasa Treasurer in the Mymen- 
singh Collestorate, was arrested on a charge 
of embezzlement and was placed in custody 
in jail pending his trial. in that state of 
things, defendants Nos, 2 and £3 went to 
the plaintiff for the purpose of procuring 
money with whish to obtain the release 
of defendant No. 1, on bail, and to make 
arrangements for hisdefence. What occurred 
according to the defendants Nos. 2 and 3 
themselves is thus described inthe judg- 
ment of the Subordinate Judge in the trial 
Court. “ Understanding from him” (the 
officer of the plaintiff's firm) “ that the 
desired loan would not be had if some 
ornaments were not. pledged, they (defend- 
ants Nos. 2 and 3) went with some 
ornaments to the plaintiff’s firm the next 
morning (2lst November 1915) bat then 
the plaintiffs officer told them that unless 
they made mobalaghundi inoluding the 
debt: of defendant No. 1, no loan sould be 
given them even on pledge of ornaments. 
Defendants Nos, 2 and 3 depose that they 
declined to take any loan on the said 
condition and‘came away, that they then 
ih company of a Muktear, Babu Akhoy 
Kumur Ghosh, tried during the whole 
day to’ raise loan from other persons, 
but being unsuccessful, came bask-to the 
plaintiff's firm after evening and -having 
tio other alternative they had to give in 
and took aloan of Rs, 1,200 after making 
mobalughundt as it was desired of them. ” 


- On these allegations the ‘defence set up 
by defendants Nos. 2 and 3 is this, that the 
acknowledgment of their liability in respect 
of the amount for which the defendant 
No. 1 had admitted his indebtedness, was 
obtained from them by undue influence. 

. Inthe trial Court that 


defense was 


rejected and a decree was made in favour 
of the plaintiff, 

In the lower Appellate Court, however 
the Additional District Judge, while he 
refers to the question of undue ix fluence 
as & question which arcse in the case, has 
ccme to no finding upon it. His view seems 
to have keen that the acknowledgment of 
liability by defendants Nos. 2 and 3 in 


_respect of thesum of Rs, 3,062 was invalid 


by reason that there was no consideration 
for it. This view cannot, in my opinion, 
be supported. The case of Nagendra Chandra 
Dey v. Amar Chandra Kundu (1), which is 
referred to, is clearly distinguishable. There 
the acknowledgment stood by itself. There 
was no question of its being partof a loan 
transaction. 

It is found that the three defendants 
originally formed a joint Hindu family 
with the defendant No. 1 as Karta, It 
is further found that they partitioned some 
of their property but that the partition 
was not complete and did not extend to 
their immoyeable property. It is contended 
for the plaintiff that the acknowledgment 
of the defendants Nos. 2 and. 3 is an 
admission that they were jointly interested 
with their brother in the transactions bet- 
ween the latter and the plaintiff. Apart, 
however, from that question, the case for 
tke plaintiff is simply that the acknowledg. 
ment of liability by the defendants Nos, 2 
and 3 is a part of the consideration which 
they gave for the money whioh they 
borrowed from him. No answer is attempt- 
ed to the case so made except the defence 
of urdue irflaence. 

As I have said, the question whether 
there was or was not undue inflaenee has 
not been determined by the lower Appellate 
Court, lt is, therefore, open to ue, under 
section 1(8 of the Code of Civil Procedure, 
to determine this issue of fact ourselves. 
Having heard the learned Vakils on both 
sides, I am of opinion that the allegations 
made by the defendants themselves disclose 
no’ undue influence in the proper sense of the 
words. . 

It has been pointed out by their Lord- 
ships of the Privy Council that urgent 
need of money on the part the borrower 
does not of itself plase the lender in a 
position fo “ dominate his will ” within 


(1) 70. W. N. 728, 
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the meaning of section 16 of the Contract 
an [Sundar Koer v. Rat Sham Krishen 

2). 

It is said that the consideration was 
inadequate and the learned Vakil for the 
defendants has referred us to Explanation 
(2) of section 25 of the Contract Act. The 
explanation says:— Avo agreement to 
which the consent ofthe promisor is freely 
given is not void merely becasse the 
consideration is inadequate, but the inadequacy 
of the consideration may -be taken into 
account by the Court in determining the 
question whether the consent of the pro- 
misor was freely given.” 

That provision carries us no further in 
the circumstances. The defecrdants Nos, 2 
and 3 obtained the loan of a substantial 
sum of money (Rs. 1,200). That was good 
and valuable consideration for the promise 


or promises which they made. The terms 
may have been hard. That depends on 
the further question whether or not they 


were, apart from their acknowledgment, 
jointly liable for the debt incurred by 
their brother, If they are to be believed 
and that question is answered in the 
_ negative, they were at any rate at arm’s 
length with the plaintiff. According to 
. their own story, they tried to borrow the 
money on easier terms elsewhere, but were 
unsuccessful. Granted that their position 
was difficult and that the consideration was 
inadequate these circumstances, whether 
taken singly or in combination, are not 
by themselves safficient to show that 
their consent was not freely given or 
to establish the defence that their consent 
was caused by undue influence, 

In my opinion this appeal should be 
allowed. I would accordingly set aside the 
judgment and decree of the lower Appel- 
late Court and restore the judgment and 
decree of the first Court. 

. The plaintif is entitled to his costs of 
this Court and of the lower Appellate 
Court, 


Sxanusot Hopa, J.—I agree. 


Appeal allowed. 
(2) 340, 160; 4 A. L.-J. 109; 6 O. L. J. 106;9 Bom, 
L. R. 804; 11 O. W. N. 249; 17 M. L. J. 43; 2 M. L. T. 
75; 341. A. 9 (P, 0.). 
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PATNA HIGH COURT. 
Appeal FROM APPELLATE Decrer No. 1043 


cr 1917, 
January 17, 1919, 
Present: ~Mr. Justice Manuk, 
HARBANS NARAIN SINGH—P .aintir¥— 
. APPELLANT 
VerSUS 


BHAJOO NONIA AND oTHERS— 


DerenpanTts—ResPonDdents. 

Civil Procedure Code (Act V of 1908), O.I, r. 8— 
Declaration of proprietary right free from rights of 
highway, suit for—Relief sought against public gener- 
ally—Procedure. 

In a suit for a declaration that the plaintiff 
is the owner of a piece of land free from any 
right of highway, it is not necessary for the plaint- 
iff to proceed by way of Order I, rule 8, of the 
Civil Procedure Code. [p 797, col, 2.4 

Without, however, calling in aid the provisions 
of Order i rule 8, of the Civil Procedure Code 
and obtaining the permission of the Court under 
that Order, any declaration that the plaintiff might 
succeed in obtaining would bind only the actual 
defendants to the suit. [p. 797, col. 2} 

Where, therefore, the plaintiff chooses to bind the 
public and givesa public character to his suit, he 
must comply with the provisions of Order I, rule 
8, of the Civil Procedure CodeWand must observe 
the conditions on which permission is given by the 
Court under that rule. [p. 798, col. 1.] 


Appeal from a decision of the District 
Judge, Darbhanga. 

Messrs. Sarosht Charan Milter and Sudhansu 
Kumar Mitter, for the Appellant. 

Mr. Baikuntha Nath Mitter, for the Respond- 
ents, 

JODGMENT.—This appeal arises ont of 
a suit which was instituted by the plaintiff. 
appellant for a declaration that a strip of 
land belonged to him and was not the site 
of a public road. 

It appears that the de"erdant Ist party 
filed a complaint before the Szb Divisional 
Officer of Samastipore, alleging that the 
plaintiff had obstructed the land in dispute 
which according to the defecdant lst par'y 
was s public way. The defendant 2nd party 
joined the defendant Ist pirby in moving 
the Criminal Court. Thereupon, as the plaint- 
iff alleges, the Magistrate made an en- 
quiry in his abserce, under section 133 of the 
Code of Criminal Proeedureand on thatenquiry 
pastel an order ab-olute under reetion 13/, of 
the. Cade of Criminal Procedure, deslaring 
“the land in dispute to be a public way. 

The plaintifi’s allegation is that on this 
and there originally stood the house of 
an under-tenant of his, one Musammat Nanu- 
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batia, on whose demise the house was pulled 
down and the land was turned by the plaint- 
iff into cultivable field. When instituting 
this suit onthe 22n1 June 1916 the plaintiff 
prayed for permission to sue under Order 
I, rule 8, and the order. sheet of the trial Court 
shows that such permission was given, tke 
plaint was registered and the notices requir- 
ed by Order I, rule 8, were directed to be 
served, amongst others an advertisement to 
be published in the Official Gazette. For 
these notices the plaintiff was ordered to file 
Talbana and to deposit the fee for the 
publication in the Gazette, within a week. 
It is not clear whetker he deposited any 
Talbana for any of the notices, but it is 
‘sleax that he did not deposit the fee re- 
quired for the publication in the Gazette. 
Apparently his laches in this respect was 
not rotised by anyone and accordingly the 
defendants appeared and filed their wriiten 
statements, Amongst other points taken 
by the defence were that the suit was bad 
for defect of parties and that the land in 
anit had all along been a public thoroughfare. 
The learned Munsif has dismissed the 
plaintiff’s suit, bat without casts, because of 
his failure to deposit the fee for the ad- 
vertisement in the Official Gazette and also 
because although some of villagers applied 
to be made parties on the 17th August 1916 
the plaintiff took no steps to bring them on 
the record. The judgment of the Munsif 
is dated 20th March 1917 and I can find. 
nothing in the order-sheet whish I have gone 
out of my way to peruse in -order to sea 
if there is any justification for the conduct 
of the appellant, to show that thera was 
any altempt on his part to rectify the 
rasult of his laches in the matter of this 
deposit. What happened, however, was that 
at the time of the argument he was so 
ill-advised as to contend onthe basis of the 
decision in Mukh Lal Singh v: Jagdeo Tewari 
(1) that it was tha duty of the Couri to 
have the advertisement published, presumably 
implying that it was also the duty of the Court 
` to pay for the advertisement. Then after the 
close of the arguments, he applied to with- 
draw the suit with permission to bring a 
fresh suit. This application was very pro- 
perly rejected, inasmuch as the plaintiff had 
already on a previous occasion been allowed 


(1)_85 O. 1021, 
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to withdraw his suit on the present cause of 


. action as he had not complied with the require- 


ments of Order i, rule 8. On the maərits the 
learned Munsif found that the plaintiff’s 
allegations wore correct. 

On appeal before the learned District Julge 
ib was urged for tho first tims that Order I, 
rule 8,did notapply and not being an imperative 
provision of the law the plaintiff’s suit should 
not Lave been dismissed because ha failed to 
comply with the terms imposed on him by 
virtue of that order in the matter of the 
cost of the advertisement. The learned 
Judge was of opinion that the publis were 
necessary parties as defendants to a suit, 
which contained a prayer fora declaration 
that the public never had a right of way 
over the landin suit. In so holding the 
learned Judge overlooked the decision of a 
Fall Bench of the Caleutta High Court 
in Ohunilall v. Ram Kishen Sahu (2), 
It will appear from that decision that 
there is no reason on principle why a suit for 
declaration of this nature should not lie under 
section 42 of the Specific Relief Act against 
anyone who formally claims to use such land 
as a public right and thereby endangers 
the title of the owner, From the report 
of that case I gather that the suit had been 
instituted without adopting the procedure 
laid down in sestion 80 of the then Code 
of Civil Procedure. That suit was also, 
to quote from the jadgment of Wilson, 
J., brought practically for the purpose 
of obtaining a declaration that the plaintiff 
is the owner of the land free from any 
right of highway.” L am of opinion, 
therefore, that it was not necessary 
for the plaintiff to proseed by way of Order 
I, rule 8, when instituting the suit. The 
fact remains, however, that he eleated to 
do so and that he thereby sought to giye 
to his suita wider and a different character 
to that which it would otherwise have had, 
It is obvious that withont galling in aid 
Order T, rule 8, and obtaining the permission 
of the Court under that Order, any declara. 
tion the plaintif might have succeeded in 
obtaining would bind only the actual 
defendants to the suit and it may have 
been, as pointed out by the Full Bench in 
the Calocntta case, that snch a decision 
would have been sufficient for his purpose 
coe 15 O. 460; 12 Ind, Jur, 426; 7 Ind, Dec, (xN. s.) 
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He chose, however, to bind a larger public 
and having once given to his suit that 
character, I am of opinion that 
his bounden duty to comply with the 
conditions on which the permission under 
Order I, rule 8, was given. The plaintiff 
finally in the lower Appellate Court prayed 
for permission at that late hour to amend 
his plaint by leaving oat the word ' “public” 
and presumably substituting therefor the 
words “the defendants.” The learned 
Judge refused to accede to the prayer on 
account of the repeated laches of the appellant. 
In exercising this discretion I am not 
prepared to say that the learned Judge was 
wrong, The appellant first brings a suit 
against the defendants on this cause of 
action. He then withdraws that sui with 
permission tə bring 8 fresh suit cn the 
same cause of action, bacause the provisions 
of Order I, rale 8, had not been complied 
with. Next he brings his present suit and 
obtaiùs permission to proceed under Order 
I, rule 8, but neglects to pay for the requisite 
advertisement. When this is brought to his 
notice, he contends it is the duty of the Uourt 
to do this for him. When this contention 
is rejected, he seeks permission once again 
to withdraw his suit with permission to 
bring a fresh suit. When this is refused 
be appeals to the District Judge and urges 
that Order I, rule 8, did not apply to his suit, 
Finally he seeks in August 1917, i.e. 
more than a year after institution of 
the suit, to amend his plaint, Meanwhile, 
too, he had taken no steps fo make 
parties certain villagers who applied to 
be so made. The appellant on the face 
of his conduct is deserving of absolutely 
no consideration at the hands of the 
Courts. The learned Judge also cbserved, 
and rightly observed, that declaratory 
decrees are essentially discretionary, and 
whereas it was clear from the proceedings in 
the Oriminal Court that a wider public were 
interested in this question, it was not a case 
in which he should exercise his discretion to 
allow the plaintiff to amend his plaint and 
proceed only against the three defendants. 

For the above reasons and having re- 
-gard to the gross contempt for the 
orders of the Court shown by the plaintiff, I 
decline to interfere and dismiss the plaintifi’s 
appeal with costs. 

Appeal dismissed, 


INDIAN GASEB. 
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CALOUTTA HIGH COURT. . 

ÅPPEAL FRON APPELLATE Deores No, 1643 ‘ 

or 1915, 
November 19, 1918. 
Present:—Mr. Justice Fletcher and Mr. 
Justice Walmsley. < 
AUGRAHIT NA PIT—Deraxnant— 
APPELLANT 
versus 
NABNATANNESSA BIBI— PLAINTIFF 
f — RESPONDENT. 

Easement— Right of way—Grant, whether can be 
inferred from long enjoyment—Severance of tenemenis— 
Implied grant of right of way. 

Plaintiff, who was the owner of one of two tene- 
ments which had at one time a common owner, 
claimed a right of way over . the other tenement, 
which belonged tothe defendant: 

Held, that taking into consideration the fact er 
the right of way had been enjoyed for more than 
20 years, the proper conclusion to arrive at was that 
there was an implied grant of the way that was used 
for so many years in favour of the plaintiff at the 
a the severance of the two tenements. [p. 799, 
col. Ja 

Appeal against the decree of the District 
Jadge, Birbhum, dated the 12th April 1915, 
reversing that of the Additional Munsif, 
Rampurhat, dated the 4th February 1914. 

Babu Jetendra Lal Banerjee, for the Appel- 
lant. 

Babu Rishindra Nath Sarkar, for the Re- 
spondent, 


2% 


JUDGMENT. 

FLETOHER, J—This appeal is preferred by 
the defendant against the decision of the- 
learned District Judge of Birbhum, dated the 
12th April 1915, decreeing the plaintiff’s 
sait, The plaintiff sued for declaration of a 
right of way. The case is one of those 
which are common inthis country, name- 
ly, where the plaintiff and the defendant 
have both a leasehold interest or the in- 
terest of a tenant claiming under a com- 
mon landlord; and it has been considered 
and argued in this sase as to whether 
the person who has a lessee’s interest or 
an absolute interest can obtain a right 
of way and as to whether one tenant 
can obtain an easement over another ten- 
ant of the samelandlord. But these mat- 
ters I do not think are really necessary 
for our consideration in this case, because 
the case shows quite clearly that at some 
time these two properties of the plaintiff 
and the defendant must have been held 
together. They have got a common 
owner and at one time there must have 
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been unity of possession. If that is so, 
then taking into consideration the length 
of time during which this right of way 
has been enjoyed, namely, more than 
twenty years, I think, following the deci- 
sion of Sir Lawrence Jenkins, O. J., and 
Mr. Justice D. Chatterjee in the case of 
Madan Mohan Chakravarty v. Sasht Bhusan 
Mukherji (1), we ought to hold that the proper 
conclusion to arrive at on those fasts is that 
there was an implied grant of this way 
that was used for so many years in favour 
of the plaintiff at the time of the sever- 
ance of the land with these two portions. 
That being so, it is not necessary to in- 
terfera with the decree of the lower Appel- 
late Court. The present*appeal, therefore, 
fails and must be dismissed with costs. 


WALYSLEY, J.—I agree. 


Appeal dismissed, 
(1) 81 Ind, Oas. 549; 19 0. W. N. 1211, 


CALOUTTA HIGH COURT. 
Rute Nisi No. 692 or 1917, 
February 25, 1918, 
Present;—-Mr, Justice Richardson and Mr. 
Justice Walmsley. 

Srimutty JAMILA KHATUN~ 
PETITIONER 
versus 


ABDUL JALIL MEAH AND ANOTHER— 


Opposite Paxtiss, 

Muhammadan Law—Waki—District Judge, power 
of, to appoint mutwalli—Application, maintainability 
of —Civil Procedure Code (Act V of 1908), s. 92. 

Petitioner applied, to the District Judge to be 
appointed mutwallé of a wakf property. The appli- 
cation was refused on the ground that the peti- 
tioner’s only remedy was to proceed by a suit 
under section 92 of the Civil Procedure Code: 

Held, that although the District Judge had the 
powers of a kazi under the Muhammadan Law 
to deal with the matter on application, it did not 
necessarily follow that the petitioner was entitled 
: to proceed by application and that the District 
Judge had no power to relegate the petitioner to 
& suit under section 92 of the Civil Procedure Code. 
Lp. 799, col. 2.] 

Rule against the order of the District 
Judge, Chittagong. 
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or 


Messrs. Shurawardi, B. Misra and Babu 
Ohandra Sekkar Sen, for the Petitioner. 

Sir Rash Behary Ghosh and Babu D. L, 
Kasigir, for the Opposite Party, 

JUDGMENT.—This Rule relates to an 
application made by the petitioner to the 
District Judge to ba-appointed Mutwalli 
of an alleged Wakf property and to the 
order of the District Jadge made thereon, 
dated the 6th August 19:7, refusing to 
deal with the matter on application, on the 
ground that the petitioner’s only course was 
to proceed by suit under section 92 of the 
Civil Procedure Code. 

It bas been contended on the petitioner’s 
bebalf that the Distriot Judge had jurisdis- 
tion to deal with , the matter on ap. 
plication, because he is vested with the 
powers of a Kazi under the Muhammadan 
Law. We were referred to the praotice of 
this Court on the original side, but the 
oase of In rs Halima Khatun (1) shows 
that the practice is far from being settled, 

We were also referred to the cace of 
Atimanuessa Bibi vy. Abdul Sobhan (2) and 
the observation of the Privy Council in 
Mahomed Ismail v, Ahmed Moolla (3), 

It may well be conoeded that the District 
Judge has the powers of a Kazi bub it 
does not necessarily follow that the peti- 
tioner is entitled to proceed by application 
or that the District Judge has no power to 
relegate her toa sait. 


The endowment in the present case ig 


admittedly a publio endowment to which 
the provisions of section 92 of the Civil 
Procedure Oode are applicable. It is not 


disputed that itis open to the petitioner 
to proceed by suit under section 92, There 
is no hardship of which the petitioner can 
complain, Her application has been dis- 
missed in limine and no considerable expense 
has so far been incurred, Moreover the 
deed of endowment which she propounds 
is dated the year 1858 and her Case is 
that she has only recently come to know 
of the existence of the deed and of the 
Wakf properties. Questiong may arise 
(1) 7 Ind. Oas, 33; 37 C. 870, 


(2) 32 Ind. Cas, 21; 20 0. W.N. 112: 

MORITA ; 3; 220,101, 
(3) 35 Ind. Cas. 30; 14 A. L. J. 741; (1916 

N. 460; 20 O. W. N. 1118; 20 M. L. T, Ne is Bom ik 

Ré 611; 31 M. L. J. 290; 24 0. L, J. 198; 4 L. W. 269; 
ur. L. T, 141; 43 O, 1085;8 L. B.R 517.497 4° 

127 (P. €). i AEE Aa 
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-which cannot be conveniently dealt with 
in a summary fashion on application. 

. These observations are made without 
reference to the provision contained in 
sub-section (2) of sestion 92, the presise 
effect of which need not on the present 
occasion be considered. 

As the petitioner has another remedy 
we are of opinion, without endorsing all 
the reasoning of the learned District Judge, 
that this Rule should be discharged with 
costs. We assess the hearing fee at three 


gold mohurs. 
Rule discharged. 


MADRAS HIGH COURT. 

Sgconp Crvru APPEAL NO. 403 or 1917, 

March 20, 1918. 

Present:— Justice Sir William Ayling, KT., 
and Mr, Justice Coutts Trotter. 
SUBRAYA BHATT A—Ptaintirr— 
APPELLANT 
versus 
SRINIVASA SHANBHAGA AND oramrs— 
Deranpants Nos. 1 AND 3 axp SUPPLEMENTAL 
— RESPONDENTS. 

Damages, claim for—Malicious act— Legal right not 
infringed, effect of—Ceremonies in temple, non-per- 
formance of, by trustees to cause loss to archaka— 
Voluntary contributions, loss of—Cause of action. 

In a suit by an archaka of-a temple against 
‘the Moktessors to recover damages for their wilful 
wnon-performance of certain ceremonies which de- 
„prived him of voluntary donations from worshippers: 

Held, that the plaintiff had no cause of action 
as the Moktessors owed a duty to the public and 
not to the Archaka to perform the ceremonies, and, 
therefore, however malicious their action to injure 
the plaintiff, they were not liable in damages to him 
[p. 801, col. 2.] 

Malice does not by itself give a cause of action, 
unless there is an infringement of a legal right. [p. 
‘801, col. 1.] 

Second appeal against the decree of the 
Distriet Court of. South Canara, in Appeal 
Suit No. 521. of 1915, preferred against 
the decree of the District Munsif, Karakal, 
in Original Suit No, 307 of 1914, 

‘ FACTS appear from the judgment. 


Mr, K. Ramanaith Shenai, for the 
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Appellant.—The lower Court having held 
that the defendants might be personally 
liable to the plaintiff in damages, though 
not as Moktescors, ought to have allowed 
the plaintiff to amend his plaint so as to 
include a personal relief against them. 
The character of the snit will not be 
radically altered by allowing the amendment. 
The astion of the defendants in not 
performing the ceremonies was designed to 
injure tbe plaintiff so that he might not 
receive the sontributions by worshippers. 
The trial had proceeded and evidence was 
taken and the issue tried on the question 
of malice. The 8rd defendant would not 
have been prejudiced by the amendment. 

Mr, Lakshmana Row, for the Respond- 
ents. The amendment, even if allowed, 
would not have helped the appellant. 
The Moktessors were under no obligations 


-to the plaintiff, who was only the temple 


Archaka, to perform the ceremonies in the 
temple. It is only the publis and the 
worshippers that could complain of their 
non: performance. They have a cause of 
action against the defendants. The feat 
that the plaintiff was deprived of likely 
donations from the worshippers, which is 
not always a certain contingency, will 
not clothe him with the right to claim 
damages from the Moktessors, however 
malicious their action, 

No claim for damages can be based on 
mere malice, unless it is accompanied by an 
invasion of a legal right. 

JUDGMENT.—This was a suit brought 
by an Arohaka against the Moktessors 
of a certain temple for damages, The 
allegation was that the Moktessors had 
failed in the firat place to pay the Archaka 
for services -whioh he duly performed and 
the second head of the damages was, to 
quote the words of the learned Judge’ 
judgment,— Damages ‘for loss sustained 
owing to the non- performance of care 
monies, the allegation being that oertain 
ceremonies which were usual and customary 
and which ought to bə performed by the 
Moktessors, or rather, I should say, orderd 
were not given by the Moktessors for their 
carrying out and the Archaka’s case is that 
owing to that donations and gifts which would 
have come to him from tha worshippers, 
if the ceremonies had bean parformed, had 
not somsto him and there 


was a loss ` 
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. to him in this respect and in respeot of 
. that he claims damages to the extent of 
Rs, 300.” 

That is the description of the nature 
of the claim which is given by the 
learned Judge in his judgment and which 
was given to us by the plaintiff’s Counsel 
on stating the grounds of appeal. With 
regard to the first part of the claim, it is 
not disputed. For such services as the 
plaintiff has. actually performed he is 
entitled to be remunerated and that part 
of the judgment is not contested. With 
regard to tle second part ‘of the claim, 
the disovssion in the lower Court mainly 
ratiged over the subject: Are the Moktessors 
as such and thus the temple funds liable 
to the plaintiff or is the 3rd defendant, 
who, was the leading spirit and was alleged 
to have been actuated by malise towards 
the plaintiff, liable in his own person for 
these damages? What the learned Judge 
did is this, He appears to have taken it 
for granted that if a claim of this nature 
were framed against the lst and 3rd 
defendants, they would be liable, but he 
says that the claim is only framed as 
against the trustees or the Moktessors as 
such. He did not allow the amendment 
and decided against the plaintiff on that 
ground. We think that, if that had been 
the true state of affairs, the-learned Judge 
wrongly exercised his discretion and that, 
if he had been, satisfied that the plaintiff 
had a good claim in law against the 
8rd defendant personally, he ought to have 
allowed that amendment of ‘the plaint 


` .pesanse the 38rd deféndant has not in any 


way been prejudiced in his defence to the 
` elaim against himself, forthe general evidence 
was bound to be exactly the same and 
the special isaue of malice on which the 
claim against him in his private capacity 
would have been based was gone into at 
the trial. Bot the plaintiff on second 


appeal here can only succeed, as he could 


only succeed in the lower Court, by an 
amendment tof this nature, Thereupon Mr. 
Lakshmana Row for the defence takes a 
point that, even if the claim were amended 
so as to raise the issue, the plaintiff sould 
not recover any damages, for this reason 
that malice by itself gives no cause of 
action unless there is an infringment of a 
legal right. However malicious your actions 
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may be, if they are such as the law 
permits, you do not, by mere reason of 


the malice, asquire a cause of action. 
This ig laid down in a number of cases 
of which we need cnly refer to the case 
of Oorporation of Bradford v. Pickles (1). 
Therefore, the plaintiff can only succeed 
if he shows that the defendants were 
guilty of the breach of some duty which 
they owed to him or infringed some rights 
vested in him, What did the defendants 
do? They abstained from performing the 
usual services in the temple. They certainly 
owe a duty to perform these services. The 
question is, to whom did they owe this 
duty? They owed the duty to the worship- 
pers as a body who are entitled to have 
the Moktessors perform their proper duties. 
It seems to us quite impossible to suppose 
that the Moktessors owed that duty to 
the Archaka, The Archaka is to get what 


“may: bs offered by the generous publio 
when these things are done. If the 
public do not choose to give anything, 


he gets nothing even if the services are 
performed; so that, inany case, the measure 
of damages would be very diffisult to 
ascertain. But apart from that we hold 
that there’ is no duty owed to the 
Archaka by the Moktessors to perfoim 
these ceremonies. That being so, however 
maliciously and designedly to injure the 
plaintiff the defendants acted, he has no 
cause of action. Not dissimilar oase aroze 
in the casa of Dhadphale v. Gurav (2) 
where on much the same ground, ramely, 
that the person sued owed no duty tc 
the person suing, whatever his duties 
might be towards the deity or the public, 
the suit was dismissed. For the seme 
reason this appeal must be dismissed with 
costs. 
M. C, P. 
Appeal dismissed, 


(1) (1894) 3 Ch. 53. 
(2) 6 B. 122; 8 Ind, Deo. (x. s.) 539. 
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KUKSHED ALI V, DINANATH SURMA, 
CALCUTTA HIGH COURT. 

APPBAL FROM AppenLate Deosges No. 2319 - 
Š or 1916, 

: December 13, 1918. 

Present: —Mr, Justice Richardson and Justice 
Sir Syed Shamenl Huda, Kr. a 
KURSHED ALI AND 0THERS—- PLAINTIFFS 
— APPELLANTS 
versus 7 

_ DINANATH SURMA AND OTHERS— 

i . , RESPONDENTS. 

Bengal Revenue Sale Law (Act XI of 1859) —Reve- 
nue sale—Purchase by one of defaulting cb-sharers— 
Right of other co-sharers to recover their shares on 
payment of expenses, f 

The mere fact that the purchaser of an estate 
ab a révenue sale is one of the co-sharers who 
did not pay his share of the revenue, is not in 
itself sufficient to give the other co-sharers an 
equity to obtain a reconveyance of their shares 
from the purchaser on their paying to him their 
proper proportion of the expenses which he had in- 
curred, To support a claim io this equity there 
must be something unfair, something amounting 
at least to sharp practice, in the conduct of the pur- 
chaser, [p, 808, col, 1.] ` 

Appeal against the decree of the Addi- 
tional Distriot Judge, Sylhet, dated the 
26th May 1916, reversing that of -the 
Subordinate Judge, 1st Court of that distrist, 
dated the 30th June 1915.. . - 

FACTS appear from the judgment. 

Moulvi A. K. Fazlul Huq (with Babu 
Atindra Nath Mukerjee), for the Appellants.— 
This appeal is on behalf of the plaintiffs 
and it’ arises out of a suit for getting 
re-transfer of certain properties which 
have been purchased at a revenue sale by 
the defendant No. 1, who is one of the 
defaulting proprietors, 

(Hopa, J.—A defaulting proprietor 
purchase at revenue sale. | : 

Yes. But he cannot do that with a, 
view to take away the shares of his 
co-proprietors. I rely on Faizar Rahaman v. 
Maimuna Khatun (1) and Deonandan Prasad 
v. Janki Singh (2). The defendant did not 
ever pay his share of the revenue from 
the time of his purchase. His quota was 

- being paid by his co-sharers. This time 
the defendant No. 1, having himself made 
default in the payment of his share, took 
the earliest’ opportunity to purchase it. 
The onnduct of the defendant No. 1 
` (1) 20 Ind. Cas, 510; 17 C. W. N. 1233; 18 ©. L. J. 115. 

(2) 88 Ind Cas. 346; 2! C. W. N. 473; 1 P. L. W. 294: 
15 A. L. J, 154: 32 M. L. J. 206; (1917) M. W. N. 254; 
25 C. L. J, 259; 21 M. L. T. 240; 5 L, W, 526; 19 Bom, 

Ju. R. 410; 44 0. 573 (P, C.). 
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raises an equity in favour of the plaintiffs. 
Babu Brojolal Chakraverty (with him Babu 
Poresh Lal Shome), for the Respondents.——The 
cases of Faizar Rahaman v. Maimuna Khatun 
(1) and Deonandan Prasad v-Jdanki Singh (2) 
do not apply to the facts of this case because: 


_ the defendant No. 1, who was not in posses- 


sion, cannot be said to be a defaulter for the 
purposes of this suit. = 

{Ricaarpsos, J.—What do you say 
with regard to the claims of plaintiffs 
Nos. 14 to 18?] h 

I do not desire to resist the claims on 
the payment by them of their liability 
bacanse they are innocent persons. 

Moalvi Fazlul Huq briefly replied. 

JUDGMENT, A 

Ricaarpson, J.—In the year 1315 B. S. 
the defendant No. 1 purshased a share 
in an estate in the district of Sylhet. 
The total land- revenue payable in respect 
of this estate amounted between Rs. 
and Rs. 3 per annum including the local 
rate. Tha estate was held by a number 
of co sharers who had opened separate 
accounts. In the year 1912, the estate 
was sold, it is said, for arrears of revenue 
due in respect of the year i317 B.S. and 
the second kisi of the. year 1318 B. S.’ 
The purchaser was the defendant No. 1. 
The plaintiffs are his former oo-sharers in 
the estate and they brought this suit to 
obtain a reconveyanoe of their shares from 
him. The Subordinate Judge in the trial 
Court gave the plaintiffs a decree. On 
appeal, the learned District Judge has 
reversed the decree of the Subordinate 
Judge and dismissed the suit, a 

The plaintiffs have appealed to this Court. 

On their behalf it ia contended that 
the learned. District Judge has not correctly 
applied the principle of law applicable to 
the purchase of an estate at a sale 
for arrears of revenue by one of the oo- 
sharers. The principle referred to is now 
well-settled inasmuch as the legal con. 
siderations which arise in the oase of 
such a purchase have been authoritatively 
stated by the Privy Counoil in the resent 
oase of Deonandan Prasad v. Jarki Singh 
(2). Difficulties, however, may still osour 
in the applicition of the law solaid down 
to the fasts of particular cases. 

Now it is conceded by the learned ` 
Vakil for the plaintiffs that tha mere fast 
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that the purchaser of an estate is one of 
the co-sharers is not in itself sufficient 
to give the other an-sharers an equity to 
obtain the resonveyanse of their sharers 
from the purchaser on their paying to him 
their proper proportion of the expenses 
which he has incurred. To support a claim 
to this equity, there must be something anfair, 
something amounting at least to sharp 
practise, in the sondust of the purshaser. 
That may bə, gathered from the passage 
in their Lordships’ judgment in which 
they advert to the “need of demanding 
from each co-sharer such measure of 
candid dealing and good faith as would 
ensure that a sharer would not be tempted 
to make a deliberate default with a 
view to ousting his co-sharers and appro- 
priating to himself their common property.” 

Ia the present case the District Judge 
has found—in second appeal we cannot 
quarrel with his findings of fact—that all 
the co-sharers except plaintiffs Nos. 14, 15 
and 16, those plaintiffs having paid their 
dues regularly throughout, are equally 
responsible for the default or defaults 
which brought about the sale. He has 
further found, in my opinion plainly 
enough, that” no designing motive or 
deliberate intention to oust his 6o- 
sharers cau be attributed to the defendant 
No. 1. The share of the revenue for 
which the defendant No. 1 was responsible 


was trivial. ‘It seems to me”, the 
District Judge. says, “that his interest 
was so trivial that as usual he left the 


more interested proprietors. to pay the 
revenues.” Again, he says: “It is not 
urged that apart from the fasts that 
defendant was a oo-sharer. and did not 
pay his rent, there ia any circumstance 
which will support this decree.” i 
- In my opinign on ths fasts as found 
the District Jodge is right. in - his 
conclusion that the eqaity oa which the 
plaintiffs rely is not brought into play. 

The learned Vakil for the defendant 
No. 1 has, however, in the course of his 
argument conceded that the plaintiffs Nos. 
14,15 and 16 may-be dealt with on a 


differant footing and that a decree may be. 


made in their favour. 

The decree of the District’ Jadge will, 
therefore, bə variel in this way. The 
suit will be dismissed as against all the 
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plaintifis except the plaintiffs Nos. 14, 15 


and 16, The decree will further contain ` 


a declaration that the plaintiffs Nos. 14, 
15 and 16 are entitled to a resonvayance 
of their shares in the estate on pay- 
ment hy them of their proportionate shares 
of the expenses duly incurred by the defend- 
ant No. 1 in connestion with his purshase. 

The case is remanded to the firat 
Court in order that tbe Subordinate Judge 
may fix the amount to be so paid and 
the time within which the payment: is to 
be made. 

We make no orderas to the costs of this 


- appeal. 


Samsun Huna, J.—I agree. 
Oase remanded, 


ALLAHABAD HIGH COURT. 
First Orviu Appaan No. 145 or 1916. 
December (9, 1918, 

Present: —Sir Henry Rishards, Ke., 
Chief Justice, and Justice, Sir P., C. 
Banerji, Kr, 

. GOBARDHAN DAS AND orazras— 
’ | Poawntirrs—Appeniants 
VET BUS 
ANMOLE SINGH AND OTARRS— 


DEFENDNTS --RBSPONDENT, 

Mortgage —Equity of redemption, purchaser of, portion 
of—Decree op foot of mortgage paid off by purchase 
— Decree on foot of subsequent mortgage made absolut, 
—Purchaser, position of. 

In 1903 defendants purchased-a share in certain 
property, which was included in two mortgages in 
favour of the plaintiffs. Plaintiffs had in the mean- 
time obtained a decree on foot of the prior mort. 
gage, which had been made absolute. In 1905 the 
defendants paid off that decree. Subsequently the 
plaintiffs obtained a decree on foot of the sevond 
mortgage, which was made absolute and in execu- 
tion whereof the plaintiffs purchased a portion of 
the mortgaged property. The defendants were made 
parties to this suit. Before the purchase by the 
plaintiffs, however, the defendants obtained an 
order, without making the plaintiffs parties to the 
application, that the deoree on foot of the frst 
mortgage be made absolute in their favour, and 
in pursuance of that order sought to put the pro- 
perty up to sale. Plaintiffs’ thereupon brought 
a suit fora declaration that the, decree on the 
foot-of the first mortgage could not be exeontead 
as against then ani that the defendants were not 
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competent to bring the property to sale under that 
decree: - 

Held, (1) that the decree on the foot of the firs 
mortgage having been discharged by the defend- 
ants had become incapable of execution and that, 
therefore, the order making the decree absolute 
in favour of the defendants was illegal; [p. 805, col. 


1. 

(2) that the defendants had no right to bring 
the property to sale in} execution of the first 
decree. [p. 805, col. 2.] 


First appeal from a decree of the Subordi- 
nate Judge, Ghazipur. 


The Hon’ble Dr, Te; Bahadur Sapru, for 
the Appellants. 4 
Mr, M. L. Agarwala, for the Respondents. 


_ JUDGMENT.—The facts connected with 
this appeal are extremely complicated but 
as they are admitted and the only question 
involved is one of law, they oan be stated 
with little detail. There were three mort- 
gages, one. of the year 1874, one of the 
year 1886 and one of the year 1888. They 
were in favour of the same mortgagees (who, 
as a matter of fast, were the predecassors- 
in-title of the plaintiffs Nos. 1 and 2).- 
In the year 1903 the father of the respond- 
ents purchased an 8-anna share in Mauza 
Beli, whioh was part of the property included 
. in all three mortgages. This purchase was 
by private treaty, A decree was obtained 
‘in the year 1895 on foot of the first mort- 
gage, and that decree was made absolute 
in 1896. Subsequently another decree was 
obtained on foot of the other two mortgages 
in 1906 and made absolute in 1907, The 
plaintiffs in the present suit purchased at 
` an auction sale, held in execution of this 
last mentioned decree, certain portion of the 
mortgaged property. Their purchase was 
in 1911. Before that, however, in 1£05 
the father of the respondents had paid 
off all that remained due gn foot of the 
decree of 1295 in order to save the pro- 
perty he had purchased in 1903 from being 
“sold. The plaintiffs, who were deoree- 
holders in the decrees obtained on foot of 
the mortgages of 1886 and 1888, made the 
father of the respondentsa party to their 
suit and execution proceedings because he 
was in possession of portion-of the mortgaged 
property. Before the sale he became interest. 
ed in the property in another way, namely, 
because he had paid off all that remained 
due on foot of the decree of 1295. Whether 
- the father of the respondents sould}‘or 
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sould not have taken any steps in the 
execution ` proceedings, which would have 
safeguarded himas regards the payment he 
had made in discharge of the decree of 
1895, is not very clear butas a matter -of 
fact nothing was done. The respondents, 
however, in 1902 applied to the Court “for 
an order declaring the decree of 1695 to be 
absolute in their favour, The object of 
this application was, of course, to enable, if 
possible, the respondents, to exeoute the 
decree of 1895 and 30 to recdver-tha Rs. 7,000 
odd which had been paid to save the 
8-annas share in Mauza Beli. The respond- 
ents did not make the plaintiffs party to 
this application and an order was made by 
the Court in the terms asked for in the. 
absense of the plaintiffs. Subsequently when 
the plaintiffs found that the respondents, in 
pursuance of the order they obtained, were 
about to put the property up to sale, they 
instituted the present suit fora declaration 
that the desree of 1895 could not be executed 
as against them and that the defendants 
were not competent „to bring the property 
to sale under that decree, The Court below 
Kas dismissed the plaintiffs’ suit, 

In appeal it has been contended that the 
defendants have no right to bridg the property’ 
to sale under the decree of 1895, and that 
if the .respondents had any remedy they 
should have asserted it when they were 
made partiss to the execution proceedings 
when the plaintiffs were executing the decrees 
obtained on foot of the mortgages of 1886 and 
1865. The case is by no means free from 
difficulty. There can be no doubt that the 
father of the respondents paid off a substantial 
sum which was due on foot ofthe decree 
obtained on the earliest mortgage of the 
three, that is the mortgage of 1874; and 
it would appear that he has (or at least 
had), some equity, provided he was able to 
enforce it. All that we have now to decide 
is whether or not he oan enforce it by 
bringing the property ‘to sale on foot of the < 
decres of 1895 in the events which have 
happened. A momant’s consideration will 
show that when the father of the respond- 
ents paid the sum of Rs. 7,000’ odd, the 
payment had the effect of fully discharging 
the decree of 189). The decreas having 
been disahargel it was insapable of bəing 
exesuted. Mr. Agarwala asked us to hold 
that in the events which have happened 
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the decree had vested by cperation of law 
In the father of the respondents within 
the meaning Order XXI, rule 16, and that, 
therefore, they ought to be allowed to 
execute the decree and that their application 
to the Court was in effeot an application 
to execute the decree. We cannot hold 
that the father of the respondents became 
the transferee of the decree. In the first 
place there was no transfer, and in the next 
place, as already, stated, the decree ipso 
facto came to an end with the payment of 
the money. The decree was fully satisfied 
and could not be further executed by the 
decree-holder or any other person, What 
the father of the respondents ought to have 
done (if he could) was to have paid the 
money to the decree-holders and taken a 
transfer from them instead of paying the 
money into Court, in which case he’ would 
clearly be entitled to execute the deoree. 
It seems to us that the order of the Court 
making the decree absolute in favour of 
the father of the respondents was an illegal 
order, In the first place, the decree had 
already been made absolute years before. 
In the next place, it follows from what 
we have already said that the decree having 
been discharged, it was no longer capable 
of being made absolute. Mr, Agarwala 
next contends very strongly that under 
section 47 of the Code: of Civil Procedure 
we should treat the application made for 
an order absolute, as a suit. This seems 
open to numerous objections. In the. first 
place, we have not the application before us 
at all. We are not dealing with an appeal 
connected with an application for execution, 
We are dealing with a suit brought by a 
party who seeks a declaration that this 
property cannot be brought to sale, This 
consideration alone disposes of the argument. 
It is next contended that the Court below 
in effect treated the applization as an appli- 
cation for execution, and the property could 
be sold in exesntion of the decree. To a 
great extent this argument has been already 
- dealt with by what we have said shove ; 
but it would appear from the decision of 
their Lordships of the Privy Counoil in 
Gopi Narain Khanna vy. Bansidhar (1) that the 
plaintiffs’ rights, if any, must be asserted by 

(1) 27 A. 325; 9 0. W. N. 577; 2A. L.J. 836; 2 0. 


L J. 173; 7 Bom. D. R 427; 15 M. L. J. 191; 32 La. 
123; 8 Sar. P. C. J, 799 (P. C.). 


“in the plaint. 


a Separate suit. We allow the appeal, set 
aside the decree of the Court below and 
grant ihe plaintiff a desree declaring 
that the property is not liable to sale under 
the order absolute obtained by the respond- 
ents in respe3t of the property mentioned 
The appsllants will have their 
costs in both Courts. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Dacese No, 417 
or 1916. 

! August 27, 1918. 

Present; —Justice Sir John Woodroffe, Kr., 
and Justice Sir Syed Shamsul Huda, Kr, 
JAGAT CHANDRA SHAHA— 
DEFENDANT —APPELLANT 
versus 


BIRENDRA NATH DUTTA 
CHOUDHURY AND OTHERS— P LAINTIFFS— 
RESPONDENTS, 

Bengal Landlord and Tenant Procedure Act (VIII 
B. C. of 1869), s. 21—Landlord and tenant—Interest 
on arrears of rent-—Rate, allowable. . 

Where the defendants executed a kabuliyat agree- 
ing to pay interest on arrears of rent at the rate 
of 300 per cent. per annum and the Court of first 
Appeal found that there must have been some 
sort of imposition practised on the tenants by 
giving them to understand that they would not 
have to pay interest at that rate: 

Held, that upon the finding of the Court of first 
appeal, there was no contract which so far as the 
interest was concerned was capable of being en- 
forced, and, therefore, it could not be said that the 
matter of interest was provided for by a written 
agreement within the meaning of section 21 of 
Act VIII of 1869. Hence under the terms of that 
section, interest could be recovered only at the 
rate of 12 per cent. per annum, [p. 806, col. 1.] 


Appeal againatthe deoree of the Additional 
District Jndgs; Sylhet, dated the 18th 
September 1915, modifying that of the 
Munsif, 3rd Court at Habigunj, dated the 16th 
September 1914. 

Babu Gopal Ohanira Das, for the Appel- 


t. 
are Birendra Kumar Ds, for Respond- 


as JUDGMENT. ; 
Wooororre, J.—The only point iu this 
appeal is as regards tha qaestion of 
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interest. The interest in the kabuliyat is judgment and decree of the Additional 


at the high rate of 300 per sent. per 
annum, The first Court found that rate 
to be extortionate and unconscionable, and 
gave a decree for the interest at the 
rate of 12 per sent. per annum. Under 


the terms of section 21 of Act VIII of 1869, . 


` which is applicable to the present case, 


the interest is to be at the rate of 12, 


per cent. per annum, unless otherwise 
provided for by a written agreement, 
The Appellate Court conourred with the 
first Court in holding that the interest 
was extortionate and unconssionable and 
awarded interest, 75 per cent., apparently 
by way of compensation under the pro- 
visions of sestion 74 of the Contract Act. 
The Additional District Judge has, however, 
held tbat the rates were. exorbitant and 
high rates “and from their nature it seems 
“ that: they were not intended to be realised 
but were put in by way of penalty to 
ensure -punctual payment of the késts;” 
and further on in his judgment the Judge 
says: “I find that the terms were so ex- 
tremely bard that although the parties 
cannot be said to have stood ina fidu- 
ciary relation’ to each other there must 
have been some sort of imposition practised 


on defendants by giving them to understand - 


that they would not have to pay the 
rates. This is by no means, as it is 
suggested, a new case; for there was an 
issus as to whether or not the kabultyats 
were executed under misrepresentation 
and fraud; and the written statement 
says that the kabul’yats. were taken from 
the tenants “by various inducements and 
threats even, and by adopting various 
stratagems” “and the tenants were got 
to execute them without properly reading 
them out and by misleading them with 
hopeful assnrances.” 

I think that these findings come to this, 
that there was no _ contract {which, 
so far as the interest was soncerned, 
was capable of being erforsed, and, 
therefore, it cannot be said that this 
was a matter provided for by a written 
agreement in the terms of the provisions 
of seofion 21. In my opinion, therefore, 
the judgment and decree of the first 
Court awarding interest at the rate of 
12 per cent. per annum are correct and 
should be restored and affirmed and the 


Districts: Judge on this point should be 
reversed. 

The appellant is entitled to his 
in this appeal. 


eosts 


Suamusvt Hopa, J.—I agree. 
Appeal aceepied. 


MADRAS HIGH COURT. 
APPEAL AGAINST Orver No, 55 or 1918, 
December 6, 1918. 

Fresent:~ Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

N. SETHURAMASWAMI NAYANI 
VARU — JUDGMENT- DEBTOR— PETITON E8— 
APPELLANT 
Lersus 
Sowcar Syed MIR HUSSAIN 
SAHIN AND ANOTRER—-DROUREER. HOLDER 


AND ÅCGTION PrIROHASER— RESPONDENTS, 

Civil Procedure Code (Act V of 19084, O. XXI, r. 
.89—Execution—8ale— Application by judgment-debtor 
to set aside sale on deposit—Prior unregistered con- 
veyance to third party, effect of—Judgment-debtor, 
whether person ‘owning the property’—Execution of 
fresh registered sale-deed before order setting aside sale, 
whether divests judgment-debtor of rights under r. 89. 

A judgment-debtor has the right, under Order 
XXI, rule 89, Civil Procedure. Code, to apply to 
set aside an exeoution sale even after he has exe. 
cuted a private unregistered conveyance of the 
prope in favour of a thhd party. He is a 
person ‘owning the property’ within the meaning of 
the rule and hir rights as cwner subsist till the date 
-of registration. [p. 807, col. 2.] 

Subbarayadu v. Lakshminarasamma, 22 Ind. Cas. 193; 
38 M. 776; 16 M. L. T.98; (1914) M W.N.147;1 L. W. 
59, Ishar Das v. Asaf Ali Khan, 13 Ind. Oas 134; 34 
A>186; 9A.L. J. 19, Savithri Ammal v. Rama- 
sami, 8 M. L. J. 266 and Rebala Venkata Reddi. v,- 
Mangadu Yellappa Chetty, 38 Ind. Oas. 107; 6 L. W. 
234, distinguished. . 

The execution of a fresh registered sale-deed in 
favour of the same vendee before the final order 
of Court on the judgment-debtor’s application does 
not divest him of the right to maintain the appli- 
cation. [p. 80x, col. 1.] f 

Karalia Nanubhai Mahomedbhat v. Mansukhram 
Fakhatchand, 24 B. 400; 2 Bom. L. R. 220; 12 Ind, 

Dec. (x. s.: 799, not approved. 

Ordinarily, the rights of parties should be ad. 
judicated with reference to matterg.that existed 
onthe date of suit or spplication and not with 
pel to what transpired subsequently. [p. 808, 
ool, 2. 
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` Appeal against the order of the Oourt 
of the Subordinate Judge, North Arcat, in 
Civil Miscellaneous Petition No. 293 of 1917, 
in Original Suit No, 29 of 1912. 


FACTS appear from the judgment. 

Messrs. T, Narasimha Aiyangar and 
N. S. Rangasawmi Atyangar, for the Ap- 
pellant.—The lower Court is wrong in 
holding that the judgment-debtor had no 
locus standi to maintain | the application 
under Order KAT, rule 89, Civil-Prosedure 
Code. His rights as owner subsisted on 
the date of his application though -he 
effected a prior conveyance of the same 
property in favour of a -third party. 
There is- no frand in the transaction 
as the Subordinate Judge holds. The re- 
gistration of the sale-deed was only deferred 
pending the order of Court on the judg- 
ment-debtor’s application and the parties 
‘agreed, after the order was formally 
passed, to havea fresh sale-deed executed. 
- The judgment-debtor had to fnd the 
money for the deposit under Order KAT, 
rule 89, Civil Prosedure Code. If the 
. sale was -registered, then the judgment- 
debtor would have no locus standi. Till 
registration his rights continue and they 
are not affected by tbe rule that, after 
registration, the title of the vendee re- 
lates back to. the date of execution. 


Messrs. T. R. Vencatrama Sastri and 
B. O. Seshachelila Atyar, for the Respond- 
ents.—The judgment- debtor, having parted 
with his rights in the property, had no 


right to apply under Order KAT, rule 
89. The only formality that was de- 
ferred was registration The judgment- 


debtor was not a person ‘owning the pro- 
perty’ within the meaning of the rule 
on the date of hisapplieation. In any event 
the execution of a fresh sale dead before the 
Court passed order on the judgment-debt- 
or’s application deprived him of the 
right; Karalia Nanubhat Mahomedbhat v. 
Mansukhram Vakhatchand (1). 


JUDGMENT,—This is an appeal against 
the order of the 
Chittoor rejecting an application by the 
judgment-debtor under Order KAT, rule-89 
of the Code of Civil Procedure (Act V of 


(1) 24 B. 400; 2 Bom, L. R. 


220; 12 Ind, Deo. (x, h) 
799. 
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1908), The facts are these :—The proper" 
ties of the jndgment-debtor were sold in 
Court auction on the 16th of April 1917. 
On the 22nd of June 1917 the judgment- 
debtor executed a sale-deed to a third party. 
On the 25th of June he applied to the 
Court to set aside the sale and deposited the 
requisite amount. The conveyance of the 
22nd of June was not registered. A fresh 
sale-deed was executed to the same third 
party on .the 20th of August 1917. The 
Subordinate Judge disposed of the applica- 
tion on the 11th of January 1918. He held 
that, as the conveyance of the 22nd of June 
was capable of being registered and as 
when registerel it would confer title as 
on the date of the sale, the judgment- 
debtor had no locus stand? on the 25th.of 
June to present the application. He has relied 
upon Subbarayadu v: Lakshminarasamma 
(2) and Ishar Das v. Asaf Ald Khun (3). 
In those cases there was a completed 
registered conveyance and it was held that, by 
virtue of -those conveyances, the judgment- 


‘debtor was divested of his right to present _ 


an application undér Order XXI, rule 89 
of the Code of Civil Procedure (Act V of 
1908). Other High Courts have taken a 
different view. They have held that the 
judgment-debtor would always have the 
right of getting the sale set aside and 
that the execution of a conveyance to a 
third party would not interfere with his 


“right. It is not necessary, in the view we 


are taking of the case, to express any 
opinion on this vexed question, In our 
opinion | the judgment.debtor was a 
person “owning the property” on the date 
of his application. The fact that the sale 
could have been perfected and was capable 
of passing a complete title should not affeot 
his locus standi. It was held in this Court 
by a Full Bench Lin Kurri Veerareddi y. Kurri 
Bapireddi (4)] that, notwithstanding the 
execution of an unregistered conyeyance 
and the passing of possession thereunder, 
the vendor of the property was entitled 
to sue for possession against the vendee. That 
view has been confirmed in Ramanathan Chetty 


(2) 22 Ind. One, 198; 38 M. 875; 15 M. L. T, 98; 
(1914) M. W.N. 147: 1 L. W 

(8) 13 Ind. Cas. 154; 34 bi 188; 9 A. L, J. 19. 

(4) 29 M. 336; 1 M. L. T, 153; 16 M. L. J. 395 
(F. B.). 
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v. Ranganathan Chetty (5). Consequently the 
mere execution of a conveyance docs rot ce- 
prive the owner of his rights in the properly 
until registration, ‘The rule of Jaw whish 
dafes back the title when registered to the 
date cf tke sonveyarce dces not effect 
this principle. Tho rightis in the yender, 
-althcugh it can ke divested by the regis- 
tration cf the conveyance. . 

_ The decisions to which the learned Vakil 
fcr the respondent drew our attention, 
namely, Savithri Ammal vy. Ramasami (6) 
ard Rebala Venkata Reddi v, Mangadu Yellappa 
Chetty (7), do not affect the present case. The 
Subordinate Judge says that the conduct of 
the judgment debtor and of his vendee was 
fraudulent. We fail to understand this. On 
the facts thé utmost that oan be said is 
ikat the vendor and the vendee, realising 
that if the document of the 22nd of June 
was registered it might affect the application 
of the judgment-debtor agreed, not to get it 
registered and made uptheir mind thata 
new sale-deed should be executed. There 
is nothing illegal or wrong in such a 
procedure. The judgment-debtor had the 
right under Order XXI, rule 59, to enforce 
his rights. His véndee, who was anxious 10 
get a valid sale, agreed, in his own interest, 
not to prees for the registration of tbe 
earlier document. Such an attitude is quite 
reasonable and has no element of fraud in 
it. We are, therefore, of opinion that the 
judgment-debtor hada right to make the 
application on-the date he made it. It 
was next argued, relying mainly upon 
Karalia Nanubhat Mahomedbhai v. Mansukh- 
ram Vakhatchand (1), that, as a new 
sale-deed was executed before the final 
order was passed, the jadgment debtor 
rad lost his right. Weare unable to accept 
this contention. The new conveyance was 
executed pendenie lite and the vendee would 
he affected by all the cquities enforacable 
against his vendor. It isa well-recognised 
rule of law that the rigbts of tho parties 
should be considered as on the date of anit 
or application and not with reference to 
what transpired subsequently. It is true 
that Courts have power under certain 


(5) 43 Ind. Cas. 138; 40 M. 1184; (1917) M. W, N. 
754; 22 M.L. T. 173; 33 M. L. J. 252; 6 L. W. 300. 

(6) 8 M. L. J. 266. 

(7) 88 Ind. Cas. 107; 5 L. W, 284, 
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circumstances to grant relief to the plaint" 
iff with reference to what has happened 
aines the institution of the suit or application. 
But that is anindulgenee which the Court 
msy or may not grant. The ordinary 
right of the party is that his elaim should 
bə adjudicated with reference to the matters 
thet existed on the date of his suit or 
applieation. If Karalia Nanubhat Mahomed- 
bhai vy. Mansukhram Vakhatchand (1) is in- 
consistent with this view, we are respect: 
fully unable to accept it as good law. 
We must, therefore, reverse the order of the 
Subordinate Judge and set aside the Court 
sale made on the 16th April 1917, Appellant 
is entitled to his costs here and in the Oourt 
below against 2nd respondent. 
M, C, P. 
` Appeal allowed, 


ALLAHABAD HIGA COURT. 
First Civiu Apprat No, 92 or 1916. 
March 7, 1918. 
Present:— Mr, Justice Piggott and Mr. Justice 
Walsh. 

JASSA AND orHeRsS—PLaintivys—APPELLANTS 
versus 
RANGI LAL AND OTAERS— DBEVENDANTS | 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants—Mortgage suit—Mort. ` 
gagor and prior mortgagee impleaded as defendants 
—Mortgagor denying liability under prior mortgage 
—Issue tried between parties—Subsequent suit by 
mortgagor for declaration that prior mortgage was 
not binding upon, him, maintainability of. 

A puisne mortgagee brought a suit on the foot 
of his mortgage and impleaded the mortgagor and 
the prior mortgagee as defendants to the suit, 
praying that the mortgaged property be sold sub- 
ject to the prior mortgage. The mortgagor denied 
his liability under the prior mortgage, and an 
issue as to the validity and binding character of 
the prior mortgage was tried and decided against 
mortgagor. Subsequently the mortgagor 
brought a suit for a declaration that the prior 
mortgage was invalid and was not binding upon 
him: 

Held, that the suit was barred by the rule of res 
judicata, [p. 810, col. 2.] 


First appeal from a decree of the Sub- 
ordinate Judge, Saharanpur. 

Mr. Damodar Das, for the Appellants. 

Mr. Pearey Lal Banerji, for the Respondents. 
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JUDGMENT. 

Pieaort,. J.—Inasmuch as the substantial 
point taken in this appeal is the effect on 
the present suit of oertain previous litiga- 
tion, it may be convenient to begin at 
once with a statement of the facts regarding 
the said previous litigation, namely, a suit 
regiatered as number 65 of 1914 in the 
Court of the Subordinate Judge of Saharan- 
pur, That suit was breught by one Radhe 
Lal on the basis of a simple mortgage of 
the 8th of February 1908. The principal 
defendants in that suit were one of the 
original mortgagors and the- successors-in- 
interest of the other two, and the relief 
sought was a decree for sale. In the 
plaint, however, certain other defendants 
were also impleaded, namely, the heirs of 
one Sant Lal, In respect of these addi- 
tional defendants if was alleged that they 
held one mortgage ‘subsequent to that of 
the 8th of February 1908, on which Radhe 
Lal was suing, and also that they were 
in possession of the mortgaged property 
or part ‘of it under two usufrostuary 
mortgages prior in date to that of Radhe 
Lal, namely, one of the lst of January 
1888 and another of the 13th of March 
1900. These prior mortgages Radhe Lal 
did not offer to redeem. He prayed that 
the property might be brought to sale sub- 
ject to the said mortgages, Those defend- 
ants who represented the original mort: 
gagors not only contested their liability 
under Radhe Lal’s mortgage, 
expressly pleaded that no liability attached 
to them in respect of the two mortgages 
of January“ the Ist, 1888, and March the 
13th, 1900. They denied that the heirs 
of Sant, Lal were actually in ‘possession 
under those mortgages. They denied that 
those mortgage deeds had been validly 
executed, or that consideration had passed, 
or that in any event they, as-sons and 
grandsons of two of thé original mort- 
gagors, were bound by their terms. The 
questions thus raised were expressly put 
in issue and were fully tried ont in the 
aforesaid snit No. 65 of 1914. On every 
point the finding was in favoir of the 
validity and binding character of the two 
mortgages of 1888 and 1900. It was even 
found that the mortgagees were in actual 
possession of the property ooncerned in 
tHese two decds. [n the deoree which 
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followed it was not only ordered that 
the propsrty should be sold subject to. 
these two mortgages of 1888 and 1900, 
but that the costs of those defendants who 
represented the heirs of Sant Lal should 
be borne by those defendants who repre- 
sented the original mortgagors. Having 
been defeated in this litigation, the re- 
presentatives of the original mortgagors 
have come into Court with a suit which, 
l must say, strikes me as one of the most 
extraordinary thatI have ever seen. They 
repen ed their allegations that the two 
documents, as they called them, dated the 
lst of -January 1888 and the 13th of 
March 1400 were not validly execut- 
ed and for other reasons as well were 
not binding upon them. They ara- 
fully suppressed the fact that the mort- 
gages in question were in their terms 
usufrustuary and that it had been found in the 
preyious litigation that the mortgagees were 
in possession in accordance with the terms 
of the deeds, They threw onta suggestion, 
which it is clear that they made no attempt 
to support, that Radhe Lal as plaintiff 
in the former suit had been in some way 
in collusion with the heirs of Sant Inl 
in their capacity of prior mortgagees. They 
admitted that they had filed an appeal 
against the decision in Suit No. 65 of 1914 
but that this appeal had been dismissed 
owing to failure on their part to deposit 
the necessary Court-fees. They have got 
round the Court-fea difficulty at any rate 
hy bringing the present suit as one fora 
mere declaration. Thedeclaration they ask 
for is that the dosuments dated the Ist 
of January 1688 and the 13th of March 
1900 are not binding upon the plaintiffs . 
and that the plaintiffs’ share in the pro- 
perty “hypothecated,” as they put it, under 
the said bonds cannot be sold by auction 
in exesution of the deoree of Radhe Lal 
in Sait No. 65 of 1914. They ask for this 
last relief without even impleading Radhe 
Lal as a defendant. They get round all 
difficulties on the subject of limitation by 
suggesting that a person asking relisf under 
secticn 39 of the Specifics Relief Ant can 
create a new starting point of limitation 
for himself, whenever “he pleases, by ask- 
ing the person in whose favour the written 
instrument in question appears to operate 
according to its terms to rescind the same, 
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The written statement filed in reply to 
this remarkable plaint is rot very satis- 
factory. The main allegations set forth in 
the plaint were denied and it was plead- 
ed that the plaintiffs had no cause of actior 
in respest of either of the reliefs ought 
by them. The question of the usufrastuary 
nature of the mortgages and the consequent 
right of the plaintiffs to claim further 
relief, beyond a mere declaration, were not 
raised. The defendants in the main con- 
tented themselves with the allegation that_ 
all the questions raised by this plaint had“ 
already been tried out between the parties 
iu Suit No. 65 of 1914 and: desided in 
favour of the present defendants and against 
the present plaintiffs, The Court below, as 
a matter of fact, has disposed of the suit 
on this ground alone and the appeal béfore 
ms is against that decision. 

I have thought it worth while to call atten- 
tion to the curious nature of the snit and the 
objections to which it is liable upon other 
grounds, but, asa matter of fact, I see no 
reason to dissent from the desision 
of the Court below on the one question 
tried out by it. The learned Subordinate 
Judge has been content to base his decision 
on the rulings in Ohaju v. Umrao Singh 
(1) and Magniram v. Mehdi Hossein 
Khan (2). Both these decisions are in point 
and are suffisient authority for the view 
taken by the Court below. In argument 
on behalf of the appellants we have been 
asked more particularly to cousider the 
desision in Surjiram vy. Barhamdeo Persad 
(3). That case turned upon the question 
whether, upon a certain set of facts, the 
doctrine of constructive res judicata embodied 
in Explanation 4 to section 11 of the presext 
` Code of Civil Procedure sould be applied 
as between the. parties to that litigation. 
There is no question of any constructive 
res judicata in the present case, The pre- 
oise questions sought to be raised by the 
present suit were raised in Suit No. 65 
of 1914, were pressed upon the Court” “by 
the pleadings of the present plaintiffs and 
were fully tried ont upon evidence, Nor am 
I at all prepared to hold, with reference 


(1) 22 A. 886; A. W. N. (1900) 120; 9 Ind. Dee. 
(x. s.) 1293. 

(2) 81 ©. 95; 8 O. W, N. 80. 

(8) 10, L. J, 387, 
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to the prinsiple laid down’ in Chajju v. 
Umrao Singh (1), that the determination 
of these questions in Suit No. 65 of 1914 
was not necessary in order to give an ap- 
propriate relief tothe then plaintiff, Radhe 
Lal. Ifthe present plaintiffs had succeeded 
in the case, and the property had been. 
ordered to be sold free from the mort- 
gages of 1885 and 1900, the result would 
have been very greatly in favour of the 
present plaintiffs, So far as Radhe Lal 
was concerned, the actual result of the 
suit was to limit and specify the presise 
property against which his mortgage charge 
was to be enforced. He was not bound 
to implead the heirs of Sant Lal in their 
capacity of prior mortgagees, but there 
was nothing in the law to prevent him 
from doing so. On the pleadings, be had 
a cause of action against them on the 
strength of a mortgage subsequent.to the 
date of his own, as well ag in respect of 
two prior mortgages. The decree whioh 
he asked the Court to’ give him was one 
for sale against the property bypothecated 
to him, subject to the rights of the usu- 
froctuary mortgagees under the deeds of 1888 
and 1900. The result of the litigation, so far 
as he was concerned, was that he'obtained an 
order for the gale of the property subject to 
certain defined and judicially ascertained 
charges, instead of an order, which he 
might no doubt have asked for, for the 
sale of the property subject to the rights ` 
of the heirs cf Sant Lal, whatever those 
rigbts might hereafter be found to be. On 
all these grounds I think there is no foroa 
in this appeal and l would dismissit with 
costs, 

Wausn, J.—I agree I think no question 
of Jaw arises. The whole argument was 
based ona contention which is applicable, 
in my -opivion, only to. Explanation 4 and 
not to this case. It appears conclusively 
to have been’ found as a fact that the 
issue in question was directly and substan- 
tially in issuein a former suit between the 
sama parties ina competent Court ani was 
finally heard and dealt with. 

By ter Count.—The order of the Court is 
that the appeal is dismissed with costs, 
including feos on the higher scale. 

Appeal dismissed, - 
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MADRAS HIGH COURT. 
Crvin Miscentaxgzovs Petition No. 181 
or 1918, 

July 31,1918. 
Present.— Mr. Justice Spencer and 

_ Mr. Jnstica Krishnan. 

Sree Veera Sree VERRADHI Vitra VaRa 
Pratara Sree KURUPAMAYA ANANGA 
BHIMA DEO KESARI GAJAPATHY 

MAHARAJA GARU, ZAMINDAR or 

BODOKIMIDI~— Derenpanr—PetiTIONER 
p versus 
Babu SEESIL KUMAR LAHIRI— 


PLAINTIFE— RESPONDENT. 

. Contract Act (IX of 1872), ss. 39, 7?, 75— 
Ganjam and Vizagaputam Agency Rules, vr.10 (2), 
20—Transfer of case by Agent to Special Assistant 
Agent after issues, legality of— Jurisdiction of High 
Court under r. 20, limits of—Agreement to cut and 
take timber from forest—Lease or license —Breach of 
contract—Intyoduction of new terms—Damages , 

The power of the Governor's Agent to transfer 
suits to the Special Assistant Agent under rule 10 
(2) of the Ganjam and Vizagapatam Agency Rules 
is not limited to cases in which no proceedings 
have been taken before transfer. The rule em. 
powers the transfer of a part-heard case after 
issues have been framed. [p. 814, col, 1.] - 

Sita Ram v. Nauni Bulatya, 21 A. 230; A. W, 
N. (1899) 38; 9 Ind. Deo (N. s.) 856 and Kumara. 
sami Reddiar v. Subbaraya Reddiar, 23 M. 314; 10 
M. L. J. 51; 8 Ind. Deo. (N. 8.) 621, distinguished. 

The High Court will not, under rule 20, inter. 
fere with an order transferring a part-heard case 
by the Agent, as the order of transfer, howevor 
improper, is not vitiated by a want of jurisdiction, 
[p. 816, col: 1.] 

The High Court will not interfere, under rule 20 
of the Ganjam and Vizagapatam Agency Rules, on 
any technical ground or on .account of errors 
which have not prejudiced the parties on the 
merits, and, where the application under the rule 
is in the nature of a second appeal, it will not 
ordinarily interfere with the lower Court’s findings 
of facts. [p, 814, col. 1.] 


Plaintiff entered into a contract in writing and 
registered with the defendant, a Zemindar, to cut 
and take timber for railway sleepers from the 
latter’s forest for a period of four years on pay- 
ment ofa certain royalty. The girth of the trees 
to be felled was specified to be three feet at a foot 


‘above ground, The defendant, during the pro~ 


gress of the work, intimated to the plaintiff that 
the girth of the trees to be felled was altered 
from three feet at a foot above ground to four- 
and-a-half at breast height. The plaintiff re- 
scinded the contract and brought the present suit 
for damages for breach of contract. by the defend- 
ant. ‘The suit was filed in the Court of the 
Governor's Agent who transferred it, after framing 
issues, to the. file of the Special Assistant Agent. 
The latter deoreed the plaintiff's claim and the 
decree was confirmed, in appeal, by the Agent. 
On an application to the High Court under rule 
£0 of the Ganjam and Vizagapatam Agency Rules: 


Held, (1) that the agreement between the parties 
was not a mere license to the plaintiff, but an 
instrument conveying an interest in immoveable 
property containing contractual relations for the 
mutual benefit of the parties; [p. 8 2, col. 2.] 

Sezni Chettiar y. Santhanathan Chattiar, 20 M. 58; 
6 M. L. J. 281;'7 Ind. Deo. (x. a.) 41 (F. B.J and 
Mammikkutti v. Puzhakkal Edom, 29 M. 353, dis- 
tinguished. 

(2) that as the defendant broke the contract, 
plaintiff was justified in rescinding it and claiming 
damages for the breach; [p. 812, col. 2.] 

(3) that plaintiff was entitled to damages even 
if his rights were no higher than those of a licensee; ~ 
[p. 818, col. 2] , 

(4) that the Agent had power to transfer the 
snit under rule 10 (2) after he had framed issues; 
[p. 514, col, 1.] 

(5) that the High Court could not interfere, 
under rule 20, with the Agent’s discretion to trans- 
fer suits under rale 10 (2). ` [p. 816, col, 2,] 

Per Krishnan, J—A party to a contract is en- 
titled to have it performed in its entirety; a 
breach of a part isa breach of the contract and, 
unless the parties waive the breach, the contract is 
atan end |p 815, col. 1.] | 

A party to acontract is not bound tn ask for 
performance when he has notice from the opposite 
party that performance will be refused; he can treat 
the notice as a breach. [p. 815, col. 1.] 


Petition under rule 20 of the Ganjam 
and Vizagapatam Agency Rules, pray- 
ing that in the circumstances stated 
therein the High Court will be pleased 
to direst the Agent to the Governor in- 
Ganjam to review his judgment in Appeal 
Suit No.6 of 1917, preferred against the 
deoree of the Court of the Special Assist- 
ant Agent at Berhampore, in Original 
Suit No. 2 of 1917, 


Mr. k. Srinivasa Atyangar, for the Peti- 
tioner. 
Mr. T. R. Venkatarama Sastriar, for the 


Respondent, 


JUDGMENT, 

Seexcer, J.—This isa petition under rrle 
20 of the Ganjam and Vizagapatam Agency 
Rules requesting this Court to direct the 
Agent: to review his judgment in a civil 
appeal. The suit was one brought against 
the Zsmindar of Bodokimidi to obtain 
damages for breach of contract and was 
filed in the Court of the Agent to the 
Governor in Ganjam. The Agent after 
settling issues referred the suit for the 
decision of the Spesial. Assistant Agent, 
Berhampore Division, From his decree in 


-the plaintiffs favour there wasan appeal 


to the Agent, who confirmed the Special 
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Assistant’s decision and dismissed the sap- 
peal with costs. 

The suit arose out of an agreement 
entered into by the parties in September 
1915, whereby it was arranged that the 
plaintiff should cnt and take timber for 
railway sleepers . from the defendant’s 
forests for aterm of four years and pay 
royalty tothe defendant upon the timber 
so removed. E 

Ore of the conditions was that the de- 
fondant Zemindar 
offiser or other subordinate to mark sush trees 
as might bə pointed out by the plaintiff 
or his agent upon intimation of the plaint- 
ifs intention to start work in any parti- 
calar area, The object of this sondition 
is stated, namely, that no delay should 
oscur in starting felling in a forest area 
after finishing in an old area. Another 
condition was that no trees below three 
feet in: girth at one foot from the ground 
should be cat. The plaintiff was to oon- 
struct at his own cost the necessary 
tracks for removing the timber and was 
not to remove any wood that would not 
be useful for sleepers; but he might utilize 
third class wood for purposes of fuel and 
building huts for his men, provided that 
the buildings so constructed were to be. 
some the property of the defendant after 
the lease expired. A sum of Rs, 3,000 
was to be deposited by the plaintiff as 
security for hisoutting a sufficient quantity 
of timber to yield Rs. 32,600 royalty 
in each half of the whole period of con- 
tract, the deposit being returnable upon 
falfilment of all the conditions of the agree- 
ment. 

After nine months of working the par- 
ties came to a disagreement and the 


agreement was put an end to,,and this ` 


suit was brought in consequenses of that 
disagreement. 

Now it hag been argued before us (1) 
that the plaintiff was not entitled to any 
damages, (a) because the agreement did 
not purport to transfer any right to the ex- 
slusive enjoyment of any particular pro- 
porty and so was not a lease bat a lisanse 
revocable atthe pleasure of the grantor; 
(b) because the plaintiff himself signified 
his intention of breaking the contract in 
March 1916; (c) because the plaintiff failed 
to praya that he would have sustained a 


was to send a forest ` 


loss on the whole if hs had accepted the 
new condition sought to be imposed by the 
defendant that no trees of less girth than 
43 feet at breast height should be felled; 
(2) that the Special Assistant Agent had 
no jurisdiction to try the suit as it was 
not transferred to his file before the som- 
mencement of the trial. 

A number of authorities have been cited 
on the snbject of the leases and licenses 
and their respective reyooability. 

It is guffisient to say that I am satis. 
fied from a perusal of the terms of Er- 
hibit A, which describes itself as a deed 
of lease, that it is not a bare license, but 
an instrument creating certain contractual 
relations between the persons who were 
parties to it and intended to be for their 
mutual profit. It conveyed an interest in 
immoveable property comparable to, though 
hedged about with more limitations than, 
the lease which formed the subject of 
Seent Ohetttar v. Santhanathan_ Qhettiar 
(1). The sase of Mammikkuttt vy. Puchakkal 
Edom (2), which was cited for the appel- 
lant, was decided upon a point of limitation. 
Certain dicta that occur in it as to the. 
covenants for title and quiet enjoyment 
which are implied ina lsase have little 
bearing on the present oases, as those 
were not matters upon which the parties 
finally fell out here: 

üxhibit A was registered and the par- 
ties to it were legally entitled to enforce 
all its terms as terms of a contrast. 

If either party to a contrast ‘breaks 
it, the party who suffers by such breach 
is entitled under section 73 of the Indian 
Contract Act to receive from the party 
who has broken the contract compensa- _ 
tion for any loss cansed to him thereby. 
If either party to a sontract rightfully 
rescinds it, he- is entitled under section 75 
to compensation for any damage which 
he has sustained through its non-fulfilment. 
Having found that contractual obligations 
were established between the plaintiff and 
the defendant, we have only to see to the 
application of the law of contrast to the 
existing fasts as found by the lower 
Courts. -e 


(1) 20 M. 58; 6 M. L. J. 281; 7 Ind. Dec. (n..s.) 41 
(F. B.) 
(2) 29 M, 353, 


t 


-and that he would be 
‘even if his rights were no higher than 
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On the second and third issues there 
are unanimous findings by both the lower 
Courts that the defendant imposed’ fresh 
terms on the plaintiff on March 2ad and June 
lst, when he informed him in his letter, 
Exhibit L, And at a personal interview that 
he would not! hand over a fresh block of 
forest until the plaintiff remitted the royal- 
ty on the trees felled “in blocks previously 
entered, and that he would not permit the 
plaintiff to Gontinue to work the forest 
on the original terms of the lease so far 
as the girth of the trees to be out were 
concerned. The Courts have also found 
that the plaintiff did not put an end to the 
contract in March, when in his letter, 
Exhibit O, dated 24th March, he mention- 
ed thathe was placing all his papers in 
the hands of his lawyers, but that both 


parties treated the contract as subsisting . 


till Jane,” After referring to,the corres- 
pondence that has been exhibited on both 
sides and fhe oral eyidence as defendant’s 
lst witness and Exhibits L, M, O, Q, R, S, IH 
and IV, I see no reason to doubt the 
correctness of these findings of faot. There 
can be no doubt that the alteration in 
the girth of the trees to be felled from 
three feet at a foot above ground to 
43 feet at breast height was a 
material alteration, which was calonlated 
to seriously-affect the plaintiff’s prospects 
of working the forests ata profit. Under 
section 39 of the Contract Act when a 
party to a contract has refused ’ to per- 
form his promise in ils entirety, the pro- 
misee may put an end to the contract. 
Accordingly in Hxhibit S, the plaintiff 
through his Vakil intimated to the defend- 
ant on 2nd September 19i6 that he found 
it impossible to work according to the 
new terms which the defendant tried to 
import into the lease and that he would 
not treat it as any longer subsisting. I oon- 
sider that he was fully justified in so doing. 

On the question of damages, I consider 
it unnecessary to enquire whether the 
plaintiff might have continued to work the 


forests at a profit, seeing that he has only: 


been awarded his out of-pocket expenses 


entitled to these 


those of a licensee... Vide Kesava Pillai v. 


Pedu Reddi (3) and also Prosonne Coomar 
(8) 1 M. H. O.R. 258, 


Singha v. Ram Coomar Ghose (4), where it 
was held that a licensee is entitled to 


_damages if any contract is broken when 


his license is revoked. The special con- 
tention advanced at the hearing of this 
petition that the plaintiifis, in any event, 
not entitled to get back the whole of his 
deposit of Rs. 3,000 is untenable. Even 
if this were a contract voidable at the 
option of the defendant and the defendant 
rescinded it, he would be bound under section 
64 of the Contract Act to restore any benefits 
received by him under the contract. The 
penalty of forfeiture ofthe deposit was accord. 
ing to the terms of Exhibit A one that souid 
only occur after two years and as the contract - 
was dissolved before that period expired, 
it follows that the question of forfeiture” 
never arose, and that being so, the money 
still belonged to the plaintiff. 

There remains the question of jurisdic- 
tion. Rule 10, clause 2,of the Agenoy Rules 
for Ganjam merely declares that suits ex- 
ceeding Rs. 5,000 in value shall be insti- 
tuted in the Court of the Agent who may, 
however, when he thinks proper, refer any 
suit for the desision of the Divisional Assist- 
ant, The words ‘at any stage”, which occur in 
sestion 24 of the Civil Procedure Code of 
1908, are not found in the rule, They seem 
to have been inserted in the present Code 
in consequence of the rulings in Sita Ram 
v. Naunt Dulatya (5) and Kumarasami Red- 
diar v, Subbaraya Reddiar (6). Kumarasami 
Reddiar v. Subbaraya Reddiar (6) was a 
decision with regard to a District Judge’s 
power under section 13 of the Civil Courts Act 
to transfer appeals, and Sita Ram y. Nauni 
Dulaiya (5) proceeded on the theory that 
a District Judge, after once having trans- 
ferred a suit to his file from that of a 
subordinate Court, had exhausted his power 
of transfer and could not again remand it 
to the “Subordinate Jndge’s Court when it 
came back on appeal to the High Court 
with a direction for a fresh hearing on 
the merits. As the Civil Courts Act does 
not apply to the Ganjam Agenoy, and as 
Kumarasamit Reddiar v. Subbaraya Reddiar 
(6) has been superseded by the law as 


it now stands and as Safa Ram v. Nauni 

(4) 16 0. 640; 8 Ind. Dec. (N. s.) 422. 

(5) 21 A. 280; A. W. N. (i899) 38; 9 Ind. Dec, 
(w. 5) 856. 

(6) 23 M: 314; 10 M. L. J. 61; 8 Ind, Deo. (xN, 8.) 
621. 
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Dulaiya (5) relates to an entirely different 
matter, I do not think there is anything 
to preclude me from holding that the 
Agent's power to refer a suit to the Special 
Assistant Agent after framing issues “and 
before desision is not affected by the 
absence of the words Pending” or “at avy 
stage.” The rule does not mention the 
word “trial.” It speaks only of referring 
suits for decision, I do not find any 
ground for limiting the Agent’s power of 
transfer to suits in which no proseedings 
have been taken at all before they are 
transferred. In Sri Raiendra Singh Bahu 
Qaru v. Sri Sri Sri Vekarama Deo Garu 
(7) the Agency Rules were interpreted by 
a Bench of this Court strictly as they stood, 
aud it was held that in the absense `of 
any words of prohibition, an Agent sould 
even hear appaals in suits referred by him 
to a Divisional Assistant for decision, 
although the value of such snits might be 
so great that only the Agent could enter- 
tain them in the first instance. The peti- 
tion, therefore, fails on all points and is dis- 
missed with costs. 

KRISANAN, J.—I agree with'my learned 
brother that this application fails. The nature 
of the application and the terms of the 
arrangement between the parties and the 
circumstances which led to this suit are set 
out by him and need not be repeated. Before 
considering the arguments of the learned 
Vakil for ‘the ZAamindar I think it is 
necessary that we should see what exactly 
the scope of the rule 20 is under which this 
application is made. ' , 

No decided cases have been brought to 
our notice where this question has been 
considered. It will be observed from the 
wording of the rule that it dues not give 
any right to parties by way of appeal or 
otherwise, as section 95 and 100 of the 
Code of Civil Prosedure do. The rule -gives 
us power to direst the Agent to revise his 
judgment on “special grounds,” ` : 

It seems tome we should not interfere 
under it on any technical grounds or on 
account of any errors which have not led 
to any. prejudice on the merits and in 
oases where the application to us is in 
the nature ofa sesond appeal we should not 
ordinarily interfere with the’ findings of 
fasts. ' 

(7) 30 Ind. Cas. 76, 


Bearing this in mind I shall consider 
the arguments addressed to us by the 
learned Vakil for the Zamindar. He urges 
in the Srst instance that the traneaction 
evidenced by Exhibit A was not.a lease 
but a license-and that the Agent was 
wrong in holding it to be a lease. Exhibit 
A calls itself a leace of the forest and the 
parties went to trial on tha footing that 
it was a lease, both the plaint and the 
written statement calling it a lease; and 
no question was raised about its natare in 
the first Court. If wa are, however, to con- 
sider its legal character it may be difficult 
to hold it to ba a lease, as it does not 
purport to give possession of the forest to 
the plaintiff and the cutting of the trees is 
itself contingent on their being marked by 
defendant’s men in advance (wide paragraph 6 
Exhibit A). The requirements of a lease 
were considered by Snbramania Aiyar, d., 
in his judgment in the Fall Beúoh case in 
Seni Ohettiar v. Santhanathan Ohelttar (1). 
His view was followed in Mammikkutii vy. 
Pushakkal Edom (2). The latter case was 
one similiar to the present where an arrange- 
ment to cnt trees from a forest for a 
period of. six years on payment of Kutti- 
konam was held to be a license and not 
a lease. Assuming the present case to be- 
one of. a license, it is still not a bare license 
but one coupled with a contrast to continue 
the license for a period of four years on 
certain conditions. That being so, the 
party committing a breach of that contract 
is liablo- in damages. Ses Kerrison v. 
Smith (5) and Prosonna Ocomar Singha v. 
Rain Ooomar Ghose (4). As the present 
decree is one for damages and as the error 
committed by the lower Court in holding 
the transaction to bea lease is not. shown 
to have affected its decree, it is not a 
point on which we should interfere under 
rule 20. < 

It was next argued that nothing was 
proved to have been done by the defendant 
which would amount to a revosation of 
the license under Exhibit A and that the 
question of defendant’s proprietary right to 
the forest was irrelevant so long as—he 
was ready to perform his part of the 
contract. Under paragraphs 6 and 7 of 
Exhibit A defendant was bound to mark 


(8) (1897) 2 Q. B. 443; 66 L. J. Q. B. 762,77 LT, 
844, f à 
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and allow plaintiff to out all Sall and 
Paisal trees of a girth of thres feeb and 
more. It i3 now found by the lower 
Court that aftar the receipt of Exhibit I 
from the Agent to the Governor, the 
Zemindar told the plaintiff in June 1916 
that it was not possible for him to son- 
tinue work according to the original terms 
so far as girth of treas was concerned; 
that is, he could not allow. trees of a 
smaller girth than 44 feet to be out. We 
must accept this finding as it is based 
on the Zemindar’s--own admission in oross- 
examination. 

That, of course, was a olear gees of 
contract and amounted to a revocation of 
thé original arrangement. It was said that 
was only a partial revocation and did not 
justify the plaintiff in throwing up the whole 
contract. Plaintiff was entitled to have 
his contract performed in its entirety; a 
_ breach. of the part is a breach of the contract 
and unless the parties waive the breach, the 
odntract is at an end. As a licensee plaintiff 
‘was not bound to continue under altered con- 
ditions. It wasthen said that plaintiff was 
not actually stopped from cutting any trees 
under 44 feet girth and, therefore, his 
action in treating the arrangement as at 
an end was premature. Ido not think a 
person is bound to ask for performance 
when he has notice from the opposite 
party that performance will be refused ; 
he can treat the notice as a breach. It 
was next suggested that plaintiff really 
terminated the arrangement by Exhibit 
O in March 1916 or by Exhibit Q in 
April #916 ‘and that anything done by 
the Zemindar subsequently, even if it 
was against the terms of Exhibit A, was 
immaterial and that to get damages plaint- 
iff should justify his action under those 
letters. But, as found by the lower Courts, 
plaintiff did not in fact terminate the con- 
tract till Jane, Exhibit L would have 
been a justification for him if he had 
terminated it on receipt of that letter. 
Exhibit N does not amount to a with- 
drawal of the improper demand for pay- 
ment in Exhibit L. But plaintiff did 
not rescind the contrast then, whatever 
his intentions may have been. It was also 
- argued that plaintiff's letter Exhibit M, 
when it said “{- express my inability, as 
I hereby do, to pay the royalty before I 


- not earlier. 


remove the timber from the forest to the 
Railway station or anyother plaée outside 
the forest,” contained a statement opposed 
to the. terms of Exhibit A and that 
would have justified the defendant in re- 
voking the license and therefore he was 
not liable in damages. But the statement 
seems to ba quite in accord with the pro- 
vision in paragraph 12 of Exhibit A. 
Under it plaintiff has only to pay before 
removing the timber from the forest and 
It was perhaps for this reason 
that the point was not taken in the lower 
Courts. . Considering that it was the defend- 
ant’s own case in his written. statement 
that the above-mentioned letters were 
mere misunderstandings that were going 
to be cleared up and thay did not in any 


‘way terminate the lease, his present argu- 


ment is inconsistent with it and untenable. 
The question of defendant’s title to tha 
forest is no doubt irrelevant in this case 
and it was, therefore, rightly ignored by the 
Appellate Court. Tt is clear for the above | 
reasons that the defendant is liable in 
damages to the plaintiff, 

The next point raised by the learned Vakil 
for the Zemindar was that the measure of 
damages adopted by the lower Courts was 
entirely erroneous and that plaintiff was vot 
entitled to his out of-pocket expenses in any 
event. It may he that the proper 
measure of damages under section 73, Con- 
tract Act, is the profit that plaintiff would 
have made if the terms of the contrast 
had been carried out. It was, however, 
pointed out by the respondent’s Vakil that 
in a case where a license was revoked 
this Court allowed it to be done -only on 
payment of the expenses the licensee was 
led. to icour in connection with it. See 
Kesavı Pillai v. Pedu Reddi (3). No doubt 
the out-of-pocket ` expenses had been in~ 
curred before the breach oasurred but by 
the breach plaintiff lost the opportunity 
of resouping the moneys spent by him. 
As there is no reason to suppos3 and 
there is no evidence to suggest that plaint- 
iff would not have recouped himself the 
amounts spent by him by carrying ou the 
contract, we may well treat an amount 


“equal to it as included in the loss caused 


by the breacn, In fast it ia defendant's 
own sasa that even if the contrast had 
been worked under the altered condition 
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of cutting only trees of 4% feet girth 
plaintiff would have suffered no mannar 
of.loss. It is so stated in paragraphs 
7 and 10 of his written statement 
and in his lawyer’s notice Exhibit T. 
The defendant’s contention in the first 
Court also seems to have been that plaint- 
iff was nob entitled to claim any profits 
at all and his objection was upheld and 
plaintifi's claim for damages of Rs. 4,500 
was disallowed. Plaintiff .did not appeal 
from the Assistant Agent’s decree and we 
need not consider whether he should not 
have an opportunity to prove his damages 
in full. As regards the Rs. 3,000 deposit 
it is clear, as shown,by my learned brother, 
that the defendant is bound to refund 
“ih, not as plaintiffi’s money in his hands. 


There does not seem to be any substance - 


in the defendant’s objections to the 
amount decreed, for even if we direct a fresh 
trial to ascertain the profits plaintiff would 
have made if the contract had been carried 
out, there is no likelihood of the 
amount now decreed being in any way 
reduced. It is suggested that this is all 
speculation but considering the defendant's 
case in the firstCourt and the course of 
the trial, I am not prepared to act under 
rule 20 in defendant’s favour and direst 
a review of judgment on the point. 

The last point taken is as to the juris- 
diction of the 
to try this. case. The osse -was filed in 
the Agent’s Court as required by rule 
10, clause (2), the claim being above 
Rs. 5,000. That rule gives the power to the 
Agent to transfer any such suit for the 
decision of his Assistant and the transfer 
in this oase was made under that provision. 
It is ‘argued that the power to transfer 
can be exercised only before the first hearing 
and not after a case is-part-heard and as 
issues had been framed by the Agent in 
this case, the transfer to the Assistant 
Agent was ultra vires and the latter had 
no jurisdiction to try the case. I do not 
think the question is one of jurisdiction 
at all. The rule does not in terms res- 
triot the power of transfer to a stage 
before the first hearing. It is more a 
question of the impropriety of the order 
than of want of jurisdiction when the 
Agent transferred a part-heard case to his 
Assistant. Ordinarily the Agent should not 
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so transfer as the appeal from the decree 
has to be heard by him, when objections 
may be raised to any part of the trial. 
Bat the question is only one of an irregulari- 
ty if he does so transfer. In the pre- 
sent case no objection wastaken by the 
defendant before the trial Court to the 
course adopted but he awaited the decision 
of that Court on the merits; he must, there- 
fore, be taken to bave waived all objec- 
tions. The point, though taken in appeal, 


. does not seem to have been argued even in 


the Appellate Court as there is no reference 
to it inits judgment. It is not shown 
that defendant has been in any way 
prejudiced by the procedure adopted. I think, 
therefore, this is not a point which we ought 
to consider ander rule 20 of the Agency 
Roles, as the objestion seems to be a 
purely technical one. In an? analogons 
matter the High Court of North Western ’ 
Provinces refused to allow a similar point 
to be taken for the first time in appeal. See 
Yakoob Ali v. Luchmun Dass (9), I, there- 
fore, agree that thia petition should be 
dismissed with costs. ” 


‘ 


MCP, 


Petition dismissed. 
(9) 6 N. W. P. H. 0. R. 80. 
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~ 1918., 
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Present: —Mr., Justice Piggott and Mr, 
Justics Walsh. 4 
_ SAKHAWAT ALI—Opposite PARTY — 
APPELLANT 
. versus 7 
RADHA MOHAN ano ANGTIER — 


APPLICANTS—-RESPONDEATS. 
Provincial Insolvency Act (III of 1907), ss. 22, 46 
—‘Person aggreived”, meaning of +Insolvent, whether 
aggrieved by sale of property — Objection, dismissal of — 
Appeal, whether lies, 
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A’ person aggrieved, within the meaning of sec- 

_ tions 22 and 46 of the Provincial Insolvency Act, 
must be a person who has suffered a legal griev- 

atice, a person against whom a decision has been 

pronounced which has wrongfully deprived him of 

something or wrongfully refused him something. 


The expression does not include a man who is. 


disappointed of a benefit which he might have re- 
ceived if some other order had been made. [p. 817, 
col. 2] : i 
During the administration of an insolvent’s 
estate, the insolvent has no legal interest in the 


` property vested in. the trustee, and no locus standi , 


~ in the administration of the estate. He cannot, 
therefore, be aggrieved by the sale of property in 
which’he has no interest, and has no locus standi 
to object to the sale or to prefer an appeal 

~ against an order dismissing his objection. fp. 817, 
cols. 1 & 2.] 5 ` 

First appeal from an order of the District 
Judge, Bonares. f 

Mr, Iqbal Ahmad, for the Appellant. 

Me. Sital Prasad Ghosh (with him Messrs. 
Purusrottam Das Tandon and Harnandan 
Prasad), for the Respondents. 

JUDGMENT,—This is an appeal against 
an order of the District Judge of the 
12th of: November 1917 brought by two 
persons who have been adjudicated insol- 
vents. The application to the Insolvency 
Court, on which the order sas made, was 

» called “objections.” It asked the Court not 
to confirm a sale which had taken place 
under the direstion of the Receiver, of 
certain property which ‘had belonged to 
the insolyents, The grounds upon whith 
‘the application was made. were (1) certain 
alleged irregularities in the sale and (2) 
sale at an alleged ounder-value, The 
objections were dismissed and the sale 
confirmed. Jn our -opinion the insolvents 
have no right of appeal to this Court. 
Farther, they had no right to make the 
original “application. An insolvent can 

. always fender himself as a witness. But 
this -would not make him a party. The 
original application erroneously describes 
the insolyents as “opposite parties” and 
alleges that the sale is ‘“‘caloulated to 
cause them severe loss.” A moment’s 
reflection will show that this is an 
untenable .proposition. As a matter of law, 
“during the administration of an insolvent’s 
estate, an insolvent has no legal interest 
in the property vested in the trustee, and 
no locus standi in the administration of 
the estate. Section 22 of the Provincial 
Insolvency Ast enablas the insolvent to 
make an application to the Inselvency Court 
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against any act or decision of the Receiver 
“if he is aggrieved” ‘by such act or dacsi- 
sion. He cannot be aggrieved in the legal 
sense of the word in the sale of property 
in which he hea no interest, This\Coart 
desided in Jhabba Lal v, Shib Charan 
(1) that a creditor has no locus stands 
apart from the Reseiver in an application 
made by a stranger to the bankraptoy 
claiming adversely to the estate and, 
therefore, no right of appeal against a 
decision’ on such application, which he did 
not like: It was there laid down, adopting 
the desision of Lord Justice James in an 
English case cited in the judgment, that 
‘a person aggrieved’ within the meaning of 
sections 22 and 46 must be a person who 
has suğfered a legal grievance, a person 
against whom a decision has been prc- 
nounced which has wrongfally deprived him 
of something, or wrongfully refused “him 
something, but that the words do not mean 
a man who is disappointed of a benefit 
which he might have received if some. 
other order had been made, Similarly it 
has been held in Ladu Ram v. Mahabir 
Prasad (2) that a creditor who makes a 
complaint of misconduct against an insolvent 
is not a person aggrieved and entitled 
to appeal if the Insolvency Court dismisses 
the complaint. The right of appeal is 
alleged to exist in this case under section 
46 (3). Leave to appeal has been 
given but leave cannot createa right which 
has not otherwise been conferred by tbe Act. 

The Act being framed upon the English 
measzre, the principles and policy of the 
English Bankruptoy Law must be followed ` 
where they are not inconsistent with the 
express provisions of the Act. It was 
suggested in argument in support of the 
appeal that the insolvent has an interest in 
the surglas whish may arise after distribu- 
tion. It has long bsen settled by the English 
Court of Appeal that this view, asa matter 
of law, is unsound He has no legal interest 
but merely a hope or expestation. Sse 
Ez parte Sheffield, In re Austin (3). The 
same Court in Leadbitter & Harvey, In re 
(4) decided that although an insolvent was 


(1) 37 Ind. Oas. 76; 39 A. 152; 15 A. D. J. L 

(2) 37 Ind. Cas, 998 39 A. 171; 15 A. I. J. 81, 

(3) (1879) 10 Oh. D. 434 40 L. T. 15; 27 W. R. 622. - 

(4) (1879) 10 Ch. D. 338; 43 L, J. Oh, 242; 39 D. T, 
283; 27 W.R 267. 
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` entitled tothe surplus,he was nota party 
interested in the costs of an insolvency pro- 
ceeding. James, L. J., said: “A bankrapt can 
do nothing to om bar PAES theadministration of 
the estate. The mischief would be enor- 
mous.” We think that this observation 
applies with even greater force in India 
where the facilities for appeal and delay 
are greater. We hold that the insolvents 
in this case were not persons aggrieved” 
within the meaning of sestions 22 and 46 of 
the Provincial Insolvency Act, and upon this 
| ground the appeal must be dismissed. We 
dismiss it accordingly with costs. 
Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hias Cover. 
7a November 1, 1918. 

Present ;— Lord Buckmaster, Lord Dunedin, 
Sir John Edge and. Sir Lawrence 
Jenkins. 

Raja PARTHASARADHI APPA RAO 
SAVAI ASWA RAO BAHADUR, 
ZEMINDAR or SANIVARAPUPET ` 
AND OTARRS— DEFENDANTS — 

APPELLANTS 
VETSUS 
Raja BOMMADEVARA . 

SATYANARAYANA VARAPRASADA 

RAO-NAIDU BAHADUR, ZEMINDAR 

or SOUTH VALLUR, MINOR UNDER THE 

Cover or Warps—PLaintI¥F— 
RESPONDENTS. 

Madras Estates Land Act (I Mad. of 1908), ss. 3, 6, 8 
— Occupancy rights, acquisition of—Settled estate, what 
ts—Permanently settled estate or temporarily settled 
zomindari—Formal settlement, whether necessary. 

The settlement referred to in the definition of 
“estate” in the Madras Estates Land Act, section 3, 
must bé effected formally and there must be some 
recorded evidence of it. |p. 520, col 2.] 

Where, therefore, certain Government lands were 
transferred to a zemindari in licu of monetary 
compensation or reduction of revenue for ‘the acquisi- 
tion by Government of other lands forming part 
of a settled estate, and it was sought to infer 
therefrom a settlement of the new lands: 

Held, that no such inference could be made 
and that there was nothing to give the new lands 
the character of a settled estate. [p. 820, col. 2.} 

Zamindar of Sanivarappet v. Zamindar of South 
Valluru, 34 Ind, Cas. 444; 39 M., 944 affirmed, but on 
different grounds to those assigned by the "Madras 
High Court. 

Appeal from a decree of the Madras High 
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Coart (Wallis, ó: J., and Seshagiri Aiyar; 
J.), dated the 2nd November 1915, reported 
as 34 Ind. Cas. 444, affirming a decree of the 
District Judge of Kistna. 

FACTS of the case are suffisiently stated 
in their Lordships’ judgment and in 
34 Ind. Cas, 444; 39 Mad. 944. The suit 
was brought by the Zemindar, plaintiff. 
respondent, for the ejectment of his tenants, 
defendants-appellante, who claimed to have ° 
acquired. occupancy rights by virtue of section 
“6 of Madras ActIof 1908. The District 
Judge of Kistna, Mr. F. A. Coleridge, on the 
first and main issue; “Whether the suit lands 
are still Government zeradii lands as alleged 
in the plaint or they are ryoé lands as alleged | 
by defendants,” observed as follows :— 

“The suit lands .undisputedly were not 

_ estate at 
the time that Government made them 
over rent-free to the Zsmindar. The 
question is could they lose their ryolwart 
nature: by bsing so handed over to a 
Zemindar and acquired a Zemindari status 
s2 as to come within the terms of the 
Estates Lind Act. They would have to be 
part of a permanently settled estate as 
defined in section 3 (2) of the Aot to 
some within that Act. 

“To be part of a permanently sottled 
estate they would have to come within 
an estate settled by a Sanad under 
Register No, 25 of 1802. To be so constituted 
a Sanad must be signed by the Governor-in- 
Oounail, vide the form imvthe XLII Ap- 
pendix. of Volume II of the Board’s Stand- 
ing Orders. These Jands were never so 
granted but at the most were granted 
by. the Board of Revenue and the two 
Collestors of the Kistna and the Godavari. 
I am, therefore,of opinion that these lands 
were not constituted a permanently settled 
- estate. 

“All the Board and the Collectors did was 
to take from the Zemindar certain of his 
Zemindari lands on which the peishcush was 
fixed at Rs. 7775-3 on one blook of land 
acquired and a sum not olear on -the other, 
vide Exhibit XXIV, and to grant him certain 
‘ryotwart banjar lands bearing the same 
amount of shist in exchange so that the 
peishcush he had to pay did not decrease, 
though as I read the Regulations part 
of the amount due from the Zemindar is 
now petsheush and part is ryotwart ‘shist, 
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“lk was an arrangement that suited 
the Zemindar, ashe got waste land which 
would be capable of development, and not 
cash which would soon have been spent, 
ora reduation of peishcush which would 


have meant a loss of prestige as it would . 


mean a losscof: area under him, and it 
suited the Government’ as stated by the 
Board to give land rather than to pay cash. 

“Tt may ba noted that under Act X 
of 1870 a reduction cf- peisheush could 
only bs made, as compensation for land 
taken up, with the consent of the Zemindar 
and in this case the Zomindar refused 
to acsede and, therefore, Government must 
have paid him cash or given him land in lieu 
of cash. 2 : 

“L hold, therefore, that the Board of 
Revenne, in giving’ the Zemindar other 
lands instead of. money compensation they 
would have had .to pay, merely gave him 
ryotwart lands and that the grant did not 
in any way convert them into a part of 
the Zamindar’s permanent estate for, 
firstly,.that estate must be fully describ- 
ed in the Sanad and secondly, the 
accounts thereof gone into, fixing an assess- 
ment on all the lands in. it liable to 
pay assessment before the-permanent assess- 
ment can be arrived at and a Sanad 
granted. Land that was not taken into 
account. in fixing the assessment cannot 
come within the Sanad and ‘as. the same 
was a deed of .permanent property, the 
introduction of other lands sould only be 
done by a deed duly executed and that 
has to be by the Governor-in-Coungil. ` 

“The mere fact of entry in’ Govern- 
ment accounts as -Zamindari or the mere 
leasing out by the Zomindar as Zemindari 
would not alter their sharaster in the 
least, if it was beyond the power of the 
Board of Revenue and the’ Zemindar to 
enter into any agreement without the 
sanction of the Governor-in-Counsil. 

“My finding’ on issue 1, therefore, is 
that the lands . granted to the Zemindar 
remained zeratió or rvyotwart lands and 
did not become part of the lands ofa 
permanently settled estate so as to come 


within the provisions of the Estates Land, 


Act.” 
The District Judge accordingly desreed 
this suit, and his deeree was con- 


firmed on appeal by the Madras High 


Court for reasons stated in the judgment 
of Seshagiri Aiyar, J., reported as 34 Ind. 
Cas, 444; 39 Mad. 944, 

‘Defendants preferred this further appeal 
to the Privy Connail. 


Mr. De Gruyther, E. O. (with him Mr. 
Tarikh), for the Appellants, submitted thatthe 
oase fell within sub-section (1) to section 6 of 
the Madras Estates Land Act, 1908 (Madras 
Act I of 1908). Some of the Zemindar’s old 
land, which was permanently settled, was 
acquired by Government under Act X of 
1870.- He reqnested that instead of money 
land should ba given him. This was done. 
We submit that this substitution did not 
alter the condition of tbe lands that the 


new lands which the Zomindar got in 
exchange became a permanently settled 
estate just as the old lands were. In a 


recent case from Oudh when there were 
accretions toa Taluq subject to a special 
rule of inheritance, if was held that the 
succession to such accretions followed the 
same rule: Rajindra Bahadur Singh v. 
Raghubans Kunwar (1), 


The Zemindar lost -his rights asa ryot 
under section ‘8 (1) of the Estates Land 
Act as soon as he besame interested in 
the land as landholder; the High Court 
erred in holding that section 8 (1) was 
ae by the explanation to section 
6 (6). 

There is the further point, on which tha 
District Judge desided against us, that no 
Sanad was granted to the Zemindar within 
the terms of sestion 3 of Madras Regula- 
tion XXV of 1802, The preamble of that 
Regulation uses the word “grant”, but 
it is settled law that the Sanads referred 
to merely recognised existing rights, Collector 
of Trichinopoly v. Lekkamani (2). 


~ [Loro Bocgmasrar.—Has the’ plaintiff 
any title at all as JandholderP Whera 
is his conveyance? | 

[Sir Erle Richards, K. O., for the Respond. 
ent referred to the Orown Grants Act, 1895 
(Act XV of 1895), section 2, The Transfer of 
Property Aot does not apply..| 


(1) 48 Ind, Cas, 213; 45 I. A. 184; 21 O. C. 106; 6 O, 
L. J. 401; 24 M. L. T. 282; 8 L, W. 570; 40 A. 470; 
(1918) M. W. N. 881; 280. L. J. 456; 23 0. W, N. 101; 
20 Bom. L. R. 1076 (P. C.). 

(2) 1I. A. 268 at p. 282; 21 W. R. 858; 14 B. L. Ry 
115; 7 Mad, Jur, 190; 3 Bar, P. C,-J. 318 (P.O), 
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Usually the transfer is carried out by 
execution orders of the: Board of Revenue. 
The record shows this is what happened 
here. 

[Loro Buckcmasrse.—Is there anything to 
show on what terms the new. lands were 
to be hele?; .. 

The .old lands horé a peisheush of 
Rs. 777 and the effect of the transfer 
was that the new lands took their place: 
they became an estate settled at Rs. 777. 

[Logo Buocmasrex.—That iemere specula- 
tion. ] 

Sir Erle Richards and Mr. Kenworthy 
Brown, for the Respondent, were not called 
upon. 5 
JUDGMENT, 

Loro ~ Donepin.—The respondent is 
Zemindar of certain lands in the village of 
Satrampadn, The lands were let on llth 
-Angust 1993 on a five years’ lease to the 
appellants. At the expiry of the term the 
lease was prolonged for a further period 
of three years, At the expiry of the three 
years the respondent wished to resume 
possession, but was met by the assertion 
that the appellants had a permanent right of 
occupancy in virtue of the provisions of the 
Madras Estates Land Act, which was passed 
in June 1908 and came into force on lst 
July of the same year. This suit was then 
raised to recover possession and to get mesne 
profits, 

The provision of the Aot on which the 
appellants rely is the 6th section, which 
says that every ryot now in possession or 
who shall hereafter be admitted by a land- 
“holder to possession of ryoti land not being 
old waste, situate in the estate of such 
landholder, shall have a permanent right of 
occupancy in his holding. “Estate” is defined 
as meaning (in addition to certain defini- 
tions whioh, would not apply in the present 
question): “any perminently settled estate 
or temporarily settled Zomindari.” The 
respondent says that his estate does not fall 
within this definition. 

The facts as to the estateare as follows. 
The respondent’s predecessor was Zemindar 
of a settled estate situate in another 
district. Parts of this estate were taken 
by the Government under the Land Acquisi- 
tion Act for the purpo:e of making drainage 
canals, ete, In terms of the Act the land. 
holder was entitled to be compeusated. This 


compensation “might. have been made by | 
payment of asum of cash down, or, if the 
landbolder consented, by a reduction of the 
petshcush settled on the estate. The value 
of thé lands taken was investigated; it was 


‘ bronght ont that compensation would be 


fairly settled by a remission of Rs. 777 
out of a total petshcush of Rs. 35,588. The 
landholder then presented a petition to the 
Government praying that instead of the 
peisheush being pro tanto remitted, he might 
be given some Government lands in another 
district of which lands ke had already 
acquired the ryoti rights. This was acoeded 
to, and accordingly no remission was made 
of the pezshcush, which continued to be ex- 
acted as formerly, but by order of the 
Collector. the new lands were transferred 
to the landholder, and were entered in the 
register as Zemindari lands instead of 
Government lands:as formerly, These are 
the lands whioh were let to the appellants, 
The question, therefore, is, are these lands 
part of a permanently or temporarily settled 
estate? Jt is obvious that when in the 
hands of the Government they were not 
so. What then has made them acquire the 
character of a settled estate? The appel- 
lants’ Counsel argued that the effect of the 
transaction detailed above wasto make the 
lands an estate settled at a petshcush of 
Rs. 777. Bata settlement: must be effected 
formally and there should be some recorded 
evidence of it. It seems impossible here to 
point to anything which has that effect. 
There is admittedly no Sanad dealing with 
the lands in terms of the article of the 
Regulations. That in the opinion of the 
learned District Judge was per se conclusive, 
It is, however, enough to say that there is 
nothing to which the appellants can point 
as making a settlement. “There being no 
dosucment and the matter being left to 
inference to be drawn from tha facts, it would 
be possible to suggest more than one mode of 
settlement. There isthe view as just stated, 
which was pressed by the appellants’ Counsel, 
which would amoant to a separate settle- 
ment of the new lands at a petsheush of 
Rs. 777, and a reduced peisheush of Rs. 34,811 
on the old lands. Sut it would be equally 
easily suggested that the new lands bacame 
an integral part of the old lands at a 
total peishcush of Rs. 35,588; or again 
that the new lands were settled at nil, leay- 
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“ing the original peishcush as it stood. There 


is no reason to prefer any one’ of these 
theories to the others. Yet the question of 
-what lands sould be sold tə discharge 


the debt of an unpaid portion ofthe peiskcush : 


of. Rs. 35,588 would néoessarily depend ow 


. whioh was the true view. This unsertainty 


fis fatal to the idea of a settlement having 
‘been made. 4 


This disposes of the sase, ‘and is sub- 


-stantially the ground ‘on which the learned 


‘District Judge. decided it. The High Court 
‘went upon different reasons, with which 
their Lordships are not prepared to agree, 
but as the -result at which they arrived 
was the same, no ‘alteration nsed ba made, 
‘aud their Lordships will humbly advise His 
Majesty to dismiss the appeal with costs 
Appeal dismisse 1. 


Solicitor for the Appellant: Mr. E. Dalgado. 


Solicitor for the Respondpny: The Solicitor, 
India Offise. 
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MADRAS HIGH COURT.. 
_Lerrers Pateyt Appeat No, 32 oF 1918. 
October 8, 1915. 
| Present: —Jnustica Sir William Ayling, Kr., 
Mr, Justice Kumaraswami Sastri 
and Mr, Justice Krishnan. 
MUHAMMAD ESUF SAHIB ayo anoraerz— 
DEFENDANTS —ÅPPELLANT3 
versus 
Moulvi ABDUL SATHAR SAHIB | 


AND ANOTAGR—PalNtives — RasPpoNnvents. ' 
Muhammadan Law.—Wakf—Grant for - building 
mosque and reading prayers—Public trust —Grant for 


religious purpose by Muhammadan ruler—-Confirm- . 


ation by British Government on condition of per- 
formance of duties by grantee, vatidity of —Resimp- | 
tion and levy of full assessment, effect of—Patta, re- 
issue of, im name of trustees, effect o= en Cese 
‘sation” of—Trusts Act (II of. 1882), s. 
Grants Act (XV of 1895), s. 2—Civil Procedure Code 
(Act Y of 1998), s. 92, suit under, maintainability 
of. 

` A grant of an inam for the founding of a 
mosque and for tha performance of religious sere 


88—Crown - 


= g21 
vices therein isa public trust and does nof partake 
of the character of a service tenure. [p, 828, 


col, 1.) 

A wakf created by a Mussulman ruler of India 
does not cease to be valid on its being confirmed 
by the British Government with a condition’: of 
resumability on the trustees’ failure to carry out 
the trust. Nor does the confirmation amount toa 
fresh qemi by the British Government. [p. 829, 
col. 1. 

Kuttay yan y. Mammanna Ravuthan, 18 Ind. Cas, 
195: 35 M. 681 and Unide Rajaha Raje Bomanarauze 
‘Bahadur v. Pemmasamy Venkatadry Naidvo, TM I. 
A,328;'4 W. R. P.O, 121; 1 Suth P. C. J. 809: 1 Sar, 
P, C. J, 637; 19 E. R. 2563, distinguished, 

Sikkandar Rowther v. Secretary of State for 
India, 38 Ind. Cas. 200; 5 L. W. 408, followed. 

The resumption of the inam and the levy of 
full assessment on the trustee for failure to fulfil 
the conditions of the trust does not amount toa 
re-grant to the trustee in his private capacity or 
extinguish the trust originally created. The princi- 

~ ple of section 88 of the Trusts Act applies and 
the advantage gained by the trustee must be deem- 
ed to enure for the benefit of the trust. [p. 827, 
ool. 2; p. 829, col. 2; p. 831, cols. 1 & 2.] 

A suit lies, under section 92, Civil Procedure 
Code, to remove the trustee or to "frame a scheme 
for the management’ of the trust. [p. 831, col. 2.] 

Per Ayling, J.—There is nọ authority to support 


` the position that, in the case of a grant by the 


ruling power, the condition of power of resumption, 
in case the trust is not carried out, impairs the 
public character of the trust.- In any, event the 
‘prinoiple could nob be applied to a grant by the 
British Government. [p. 827,.cols. 1 & 2.] 


Per Kumaraswamt Sastri, J—In the absence of 
evidence as to what was actually granted, in 
‘grants by Native rulers there is no presumption 
that sey the melvaram was granted. [p, 828, cols, 
1&2, 4 . 


The ‘law as to wakfs does not apply.to trusts 
created by a non-Muhammadan State. In any 
event the confirmation of a grant for wakf on 
condition: of the discharge of. the duties annexed 
“thereto will validate the grant under section 2 of 
_ the Grown Grants Act. [p. 829, col. 1.] 

Per Krishnan,-J.—-Where the ea purports 
to be of the. whole imam, it cannot be said that 
“the melvaram alone was resumed, the kudivaram 
being left as before. But, whether the résumption 
“be of both or only of one of the varams, where 
the -patta is subsequently issued to the same 
trustees and full assessment is levied on the land, 
it is a fair inference to draw that the Govern. 
ment intended that the lands should be held under 
ths same conditions as before, subject to the one 
exceplicn that fall assessment was to b2 paid [p. 830, 
“ool. 2;-p’ 831, colal.] 

Apoaal, unier clause 15 of the Lottars 
Patent, azainst thas jaigmoaat of Sie Joia 
Wallis, Kt, Chief Justice, in Appeal Sait 
No, -22l of 1917, dafed ‘the 19th Fabray 
1918, prafarrai to the High Court against 
‘he desres of tha District -Coart of Saata 
“Av3o$, ia Original Sait No. 3 of 1215, 
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FAOTS appear from the oning judg- 
ment of 2 


, Watts, ©. J.—The District Suave has 
foind that the mosque in question is a public 
mosque and I see no reason to differ from 
his conclusion. The lst defendant, who 
shonld be in possession of the original 
Purvana or grant by the last ruling 
Nawab of the Carnatic, has not produced 
it, though it was produced by his predeces- 
sors before the Indian Commission in 1861. 
The Inam Register’ mentions the objects with 
which the lands were granted, viz. the 


building of a mosque and the performance of. 


certain ceremonies in commemoration cf the 
Nawab Wallajah whose body rested on the 


site of the mosque on the way from Madras. 


to’ Tricshinopoly. ‘In the absence of express 


evidence as to whether the mosque was 


dedicated for public worship, the point must 
be determined by user,‘and it is clear-from 
the evidence that the mosque has always been 
open to the public for worship. The lst 
defendant was fined on one occasion for 
interfering with the public worship there, 
and in his ecross-examination he had to 
admit that the public had a-right to worship 
there, In these circumstances tt is immaterial 
whether it is called a Jumma Masjid or 
not, but the factthat ihe worshippers were 
styled Jamayatkars, as spoken to by him, 


, goes to show that it wasa Jumma Masjid. 
be taken that the . 


It must, I- think, 
grant was to the original grantee, in the 
deed which has not been produced, as a 
Mutawalli, and this is confirmed by the 
fast in the column in the Inam Register 
for particulars regarding present owner. 
Three persons are entered as “enjoying 
together as managers of the Masjid.” 
It was, I think, clearly a grant on trust, 


‘as held in a very similar case in Sikandar, 


‘Rouwther v. Secretary of State (2). 


It must, I think, be taken that the 
mosque was founded, dedicated and endowed 
for public worship, The Inam granted for 
these purposes was confirmed by the Inam 
Commissioner subject to the due performance 


-oÈ services but was resumed in’ 1893 for 


failure duly to perform them. With regard 
‘to the suggestion that the original grant 


` was only of the assessment and not of the 


(1) 38 Ind, Cas, 200; 5 L, Wy 402, 


lands, I think it isolear that the site of the 
mosque was granted, and I think the presump- 
tion is that there was a grantot the other 
lands as well, The Parwana has not been pro- 
duced by the defendants, and I think it is not 


likely that the first Mnutawalli, a grantee , 


of the mosque, was the owner of the lands 
prior to the grant, Now it is quite clear 
that Government might have resumed both 
the lands and the assessment, and re-granted 
the lands to any one they. chose at the 
full assessment. What it did was to require 
payment of the full assessment from 
the descendant of the person in whose 
name the Inam had. been confirmed, and 
the main question argued” was} whether 
they must be taken to have resumed both 
the lands'and the assessment and re-granted 
the lands as private property to the Ist 
defendant, or whether they merely resumed 
the assessment and did notinterfere with 
the ownership of the lands. They were 
clearly, in my opinion, lands dedicated to 


charity though liable to be resumed, and 


the lst defendant and his predesessors were 
merely in the position of: Mutawallis or 
trustees. In these circumstances I can-find 
no reason for presuming thatthe Govern- 
ment intended to resume the lands as well 
as the assessment and to re-grant the lands 
to the Mutawalli as his private property. 
As the resumption of the assessment was 
occasioned by the failure of the Mutawalli 
to perform his duties, it seems unlikely 
that the Government intended to makea 
fresh grant of the lands in his favour 
freed and discharged from the charitable 
trusts to which they had till then been 
subject. That would in effect be rewarding 
the defaulting Mutawalli for his breach of 
duty. I see no sufficient reason for imputing 
this intention to Government, and consider 
that the lands still remained subject to the 
charitable trust even after the assessment 
had been resumed. In Divi. Punniah 
v. Goruntla Kotamnia (2) it -appears to 
have been assumed that the land itself 
was resumed and granted as private 
property freed from all charitable trust 
to the Ist defendant. The point that 
the land itself was not resumed but con. 


tinued subject to the ‘charitable trust was 
not raised before the Court or adjudicat.. 


(2) 38 Ind, Cas, 237; 40 M, 939; 5 In W., 157, 


> 
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` trust properties. 
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ed on. What the plaintiff wanted was a half 
-share in ‘the land for whicha Pattah had 
been issued -in the name of the defendant, 


his co-trustes, and the interests of the charity 


were not represented at.all. On the other 
hand. in Sikkandar Rowther v. Secretary 
of State for India.(1), which was also the 
case of a mosque, it was -held that the 
lands: had been ‘dedicated for the support 
of a public ‘mosque and thatthe so-called 
resumption of the Inam for’ failure of the 
trustees to perform their duties had not the 
effect of making thse lands cease to be 
The contest ir that sase 
was whether the lands had been dedioated 
‘for a publio charitable purpose. If so, it 
does not appear to have been seriously 
questioned that a mere resumption of the 
assessment ‘cold be taken as indicating that 


. the Government had exercised ita right of 


y 


“except as 


resuming the lands themselves and granting 
them to, the defaulting trustees as their 
private’ propery. I think this decisions is 
in accordance with a principle whish to 
some extent underlies the decisions in Gun- 
nawan v. Kamakchi Ayyar (8) and Pingala 
Lakshmipathi v. Bommireddipalli Ohalamayya 
(4) that when the Government’ resumes an 


` Inam by imposing the full assessment and does 


nothing more, and does not expressly resume 
the lands as well, the ownership of the land 
is unaffected ‘and if it was subjest .to any 
charitable trust ib still continues subject to 


X 


- it. In these circumstances I think the deoree 


of the “District Judga. should bə confirmed 
to ong point. 
decree after “do submit schemes for the 
future managament of the trast and its 
properties” must: be omitted, -as it is un- 
necessary and improper to impose a permanent 


< disability to fill the office of trustess on 
all the defendants. and their 


descendants. 


Otherwise the appsal is dismissed with 


costs, - 

Seencer, J.—This soit was brought for 
the removal of tke. defendants from the 
position of trustees of the Wallajah Masjid 
at Villupuram, for the recovery from them 
of the income of the institution alleged 
to- have been misappropriated by them, 
and for the settlement of a scheme for the 
future-management of the . charity. Two 

ps 
. (8) 26 M. 339. 
(4) 30 M, 434, 17 M-L. J. 101; 2 M. L. T. 101, 


The words “in the - 


questions have been argued at the hearing 
of the appeal, (1) whether section 92 of 
the Civil Prosedure Code is applicable to 
the fasts of this case, and (2) whether the 


‘defendants are. accountable for the income 


of the lands after the resumption of the 
Inam. It appears from an extract from 


“the Inam Register of the Distrist of South 


Arcot (Exhibit A) that this Inam was 
originally granted in 1799 free of tax 
for building a Masjid on the spot whera 
the coffin of Nawab Wallajah rested 
temporarily while it was being sarried to 
Trichinopoly for reading Namaz and Fatias 
every Friday, and performing or oelebrat- 
ing the annual ceremony, and for feeding 


- Fakirs that may bappen to pass by it, 


In 1893 the Inam was resumed and fully 
assessed by Government on account of the 
failure of the grantees to, perform the reli- 
gious service for which it was granted. 


The reasons for the resumption do not 
find place in the Board’s proceedings (Bz. 
hibit VII) but they appear from the state- 
ment of the lst defendant (D. W., No. 1) 
and from Exhibits IIL and IV. The learned 
District Judge was of opinion that the 
Government was not.acting strictly within 


its powers in entirely resuming this Inam ~ 


but that if should rather have ensured 
the due . performance of the service by 
shanging the Mutawalli, which he thioks 
the Government could have done as being a 
successor of the original founder, 

I do not think that any question of tha 
competence of Government to resuma the 
grant ‘can properly be raised in this 
suit to whioh the Government is not a 
party. There is no doubt that, in some 
instances, religious Inams are resumed and 
re assigned. Board’s Standing Order No. 54, 
paragraph 7, sub-divisions (1) and (2), 
provide for this course being followed 
where the institution still continues and 
the service ‘is maintained but the lands haya 
been alienated, and where the institution 
still continues but the Inam has become 
incapable of application to its original 
object ; but sub division (2) prohibits re. 
assignment in cases when the institution 
has disappeared and the service has ceased 
and besama incapable of restoration, i 

There is nothing on resord to show 
what considerations. infuensed the officers 
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of Government in resuming this Inam 
but presumably they acted aconrding to 
rale. We only know from Exhibit V that 
when the Muhammadan inhabitants of 
Villupnram 18 years later -petitioned the 
Government for a Te-assignment of the 
Inam, the Collector refused to consider 
the request after that lapsa of time. We 
have, therefore, only to consider the effect 
of the resumption, treating it as an as- 
domplished fact. In Gunnaryan v. Kamakcht 
Ayyar (3) Bhashyam Aiyangar, J., observed 
that grants of land or land revenue for 
religious ‘or charitable purposes in this 
eountry, when made by the ruling authority, 
should be construed not as-out and out 
grants but as reserving & reversion in case 
_of the trast failing. On this principle, he 
stated, Givernment has a right to resume 
| the Inam if the- grantee’s family fail to 
ful6l the objects - -and conditions of the 
grant. He added, “it is open to the ruling 
power to resume tho grant and appropriate 


it for other religious or charitable purposes © 


' or incorporate it with public revenue. In 
the latter case Government simply im- 
pores full assessment without extinguishing 
the right of the family of tha grantee 
‘in the Jand ard making a fresh grant 
of it.” - The learned Judge then proceeds 
to consider the effect of enfranchisement 
and to distinguish it from resumption. 
The two are distinct processes in their 
‘operation on the‘ grantee’s interest but 
we need not follow him into his discussion 
of their features. This is a case of 
resumption and resumption means a taking 
-back of what was granted. But in cases 
‘like the present, the real question is ‘not 
‘so muah what was resumed as what was 
grented in the first instance. Wa have 
‘nct the ‘original grant to tell us these 
‘directly. But we know what is the . presump- 
tion that .the Government draws in 
such cases, because that is laid down in 
the Board’s Standing Orders for the 
direstion of officers of ‘Government dealing 
‘with ‘eases of resumption and we are 
able fo know what presumption the 
‘Government drew in this particular case 
from their conduct in simply imposing 
full assessment and leaving the enjoyment 
of the land where it was. In the oase of 
ancient grants like this, where itdoes not 
appear from the fitle-deed whether it was 


the assessment that was 
originally granted, the Government gets’ 
over the difficulty of uncertainty as to 

title and avoids interfering with occupancy 

rights .by requiring the Collector to 

report who is the astual occupant of the 

land and by treating the Inam subject to 

resumption as a gront of the assessment 

on the land and fully assessing it, in the 

name of the occupant. It is only in the 

case of grants made within 60 years of 

resumption proceedings, when there is 

prima facie evidence that the grant was: 
of the land also, that any steps are 

taken to resume the land and interfere 

with the enjoyment of thé person ih“ 
possession, That these are the principles 

governing the action of Government is 

evident from the Board’s Standing Order, 

page 54, paragraphs 4 and 5. I agree with 

the learned Judge who desided Divi. 
Punniah v. Goruntla Kotamma (2) that 

in cases of resumption of charitable Inams 

the land ‘that was previously the property. 
cf the trust becomes the property of the 

person to whom Government grants if, 

and that it is within the discretion of 

Government to grant land which it kas 

resumed to the former trustee or to ary 

other person. 

` If then resumption, in the words of the 

Privy Council quoted in Sreevadhu Yerranna 

v. Pontiva Kannamma (5), “consists in 

putting an end to the -grart, remitting 

the services ard requiring them (¢¢., tha 

grantess or their heirs) to pay the full 

assessment, what is the effect on the 

rights of the defendants to dispose of the 

land which was trust property, and ‘its 

iccome? There is nothirg- to show that ` 
the lauds were waste before .the grant. 

The -grant was more than 60 years old at 

the time’ of the resumption. The lands 

have now been incorporated with Ayan, 

an ordinary Ryotwari Patta has been 

issued to them which carries with it no 

obligation beyond the payment of the 

assessm3ut. The restriction on alienation 

hes bzen. remeved from the properties, 

which were before,inalienable on account 

of the religisus service for whish they 

were intended to be a support; transfers 

of the Pattadar’s interest are recognised 


(5) 12 Ind. Cas, 457; 35 M. 704 at p. 708; 21 M. L. 
J. 962; 10 M. L. T, 661; (1911) ,2 M. W. N 334, 
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by the Goverùment and the holding is 
hereditary in the ordinary way atcord- 
ing. to thé personal law of the holder. 
The natural’ inference ` is that 
grant must be taken: to have been a 
grant of the assesement, that on full 
‘assessment -being imposed_ nothing was 
‘left for the trust, that the Government, 
which represents the grantor, released the 
“grantees from. their obligations to render 
servisa from the momeat that resumption 
‘took plase and that the trust is at an 
‘end. It may be that the holders of 
service and religious Inams are by ‘these 


means able to take advantage of their own: 
default, but this isa matter for consideration , 


of the Government and.not of the Civil 
Courts, whose funstion is only to declare the 
law -as it stands. See the observations of 
‘the dJndisial -Committee in: Balakrishna 


Udayur w. Vasudeva Aiyar (6). Moreover as - 


full ‘assessraent is now being paid I am 
‘doubtful whether there bas been any real 
advantage accruing to the defendants in con- 
sequence of the resumption. - The second and 
fourth issues must, therefore, in my opinion 
. be answered in the negative. 

‘I am further of opinion - that the suit 
must fail on the first issue also, though 
I admit that this question does not admit 
of easy solation, : 


Mr. Ameer Ali in his Book on Muhammadan 
Law at page 561 distinguishes. between public 
Wakfs and quasi public. or private Wakfs 
and states thata Muhammadan mosque; 
‘unless it- is a Masjid’i-Jamma, is not re-- 
garded by’ Mahomedan lawyers to be 
_ vested in the public. In this passage and 
in“ his commentary on the-Civil Prosedure 
Code the learned author declares. that 


seation 92 of the Civil Prosedure Code” 


has no’ application to private or gusi 
pablis trasts. In the prasent case we 
have the statement of the Kaziof Villa- 
_ param (D W. No. 3), who ought to know- 
the facts, that this’ Wallajah Mosque is not 
called a Jumma Masjid, that is, a mosgas 
wiara gongrezational worship is held. In 
Ganapathi [yər's Roligioas Endowmsnts at 


(6) 40 Ind. Cas, 650; 40 M. 793 at p. 803; 15 Á. In 
J. 645; 2 P.L. W. 101; 88 M. L. J. 69; 260, L. J. 14%; 
19 Bom, L. R. 715; (1917) -M. W. N. 628; 6 L. W. 
601; 22 0. W. N 50; 11 Bur. L. T, 43 (P.O). 


-the - 


mot to be lightly disregarded. 


.to be. not a 


but that what was intended was 


pages 119 to 125 the distinction between 
publi: and quasi public trusts made by Mr. 
Ameer Ali is said to be unwarranted, but 
the latter's anthority on questions pf Muham- 
madan Law is, in my opinicn, so great as 
ln Sikkandar 
Rowther v, Secretary of -State for India 
(1) -the Begumpur Mosque at Dindigul was 
desided to'be a public trust although 
the learned Judges held in that case, to 
which Government was a party, that 
Goyernment were justified in resuming 
the Inam. That was a grant of two 
whole: villages as Inam for the upkeep of a 
mosque and a Dargah. In Sriranga Ohariar 
v. Pranatharthihara Ohariar (7),an Inam 
granted for the support of hereditary 
office-holders in a Hindu temple was held 
religious trust of a public 
nature. No doubt each case must depend 
on its own facts and therefore other 
decisions do not help us - mush in dater- 
mining this oase, but-looking to all the 
known Girsumstances conngsted with the 
grant and the resumption of this Inam, 
its registration not in the name of any 
institution butin the nameof an individual. 
grantee, the statement of D.W. No. 3 and 
other evidence, I am of opinion that this 
is not a public trust of the kind to 
which sestion 92 of the Civil Prosedure Code 
is applicable. On these two grounds I think 


. that the appeal should be allowed and the suit 


dismissed with costs here and in the District 
Court. 
Under section 98 of the Coda of Civil Pro- 


` oadure the appeal is dismissed with costs. . 





Dafendants preferred a Latters Patent Appeal 
against the judgment of His Lordship the 
Chief Justice. 

Mr. S. Rangachariar (with bim Masses. T. R. 
Ramachandru sAtyar and G. 8, Venkatarama 


- Aiyar), for the Appellants.—It must be presum- 


ed that Govarnment did not intend to create 
a publio trust, for the intention could have 
been carried -out effestively by complying 
with the requirements of a valid Wakf. Oa 
the other hard tha imoaosition of a osadi. 
tion shows that a _Wakf was not intended 
ee a 


(7) 80 Ind. Ons. 74,18 M, L T. 12} 2 L, W. 632 
(1915) M. W. N. 631, 


- 


£26 INDIAN OASES, 
MUHAMMAD BSUF SAHIB YV. ABDUL SATHAR SARIB, 


private service grant, Section 92 of the Civil resumption related. only to the Melvaram. 
Prosedare Code has, therefore, no application. Unless itis shown that the trustee 
So the suit as brought is not maintainable.: gained anything because he was a trustee, 


{1919 


See Ameer Ali’s Muhammadan Law, Volume 
I, page. 526. [Reference was also made to 
other works on Muhammadan Law, Tyabji, 
Abdur Rahman, ets).- See also Sreevadhu 
Yerranna v. Pontiva Kannamma (5) and 
Kuttayan v. Mammanna Ravuthan (8). 

By resuming the grant Government has 
taken away what was originally granted, 
because resumption is of the entire grant 
unless it is expressly made clear that it 
is only of part.. If the original grant was 

‘on trust, then tha trust’ has ceased to 
"exist. So section 88 of the Indian 


Trusts Act does not apply. It was with- ` 


in the entire discretion of the Government 
> to grant the Patta to anybody, under the 
Standing Order of the Board of Revenue, 
the property by resumption had ‘become 
the absolute property of the Government. 
It was the merest. chance that the grant 
was made to the defendant. Further he 
sannot be said to have availed himself 
of his character as trustee to obtain the 
. Patta, For he was nota trustee when the 
grant was made, the trust having ceased to 
exist, : ; 

Even if section 88 applied, the suit is 
barred. For more than 12 years - have 
elapsed since the. defendant was granted 
-the Patta and he has been in strictly adverse 
possession throughout. So section 10 of the 
Limitation Act alsois inapplicable. 

. . {[Komaraswamt SASTRI, J.—What was the 
nature of the original grant by the 
Nawab? | A 

The grant is apparently lost. Farther 
it does not. concern the present question. 
The only enforceable right was created by 
the British Government’s grant. 

It is also significant that there is 
nothing to specify any items of income 
or ‘expenditure in the grant.’ All - that is, 
left to the disoretion of the grantee. That 
would never haye been the oase if a 
publio trust was ever intended. 

-The sages of Sikkandar Rowther v, Secre- 
tary of State for India (1) and Divi Punniah 
y. Goruntla Kotamma (2) and others are 
clearly distinguishable. Here there is 
nothing to show that the grant or the 


(8) 18 Ind, Cas. 195; 85 M, 681. 


every presumption should be made in the 
defendant’s favour. . 

Mr, O~ Padmanabha Iyengar, for the 
Respondents.—The grant was a publio 
trust and not a grant on service tenure, 
It is clear from the entry -in the Inam 
Register, Exhibit A, that the endowment 
was forthe maintenance of a mosque and 
for reciting prayers therein. Asa matter 
of fact, since the grant worship was 
regularly conducted by the public in the 
mosque, The Mnutawallis are described as 
present holders, — , f 

The fact that the British Government 
in conferring the grant attached a con.. 
dition of resumability will not make the 
grant of the Wakf invalid, The Government, 
in the exercise, of ifs sovereign powers, 
has the right to impose conditions to 
grants.and they are absolutely unaffected 
by the principles governing Wakfs. In 
- any event it is valid under -section 2 of 

the Crown Grants Ast, which is retrospes- 

tive ‘in its operation. , 

The levy of full assessment did : not 
extinguish the trust. The object of the 
levy was to penalise the default in the 
trustees, and it would be anomalous that, . 
by the issue of a fresh Patta to them, 
they should be rewarded by re-grants of 
the land to them freed “from the trust. 
In any event they should hold whatever 
advantages acorue to’ them by the so- 
called re grant for the benefit of the trust. 
The principles of section 83 of the Trusts 
Act are applicable to publio trusts. The 
Government must, when they issued Pattas 

to the same Mutawallis, be presumed to 
“have intended that the original conditions 
were to be revived save the payment of 
full assessment, 

R JUDGMENT, 

Ayuina, J.—The firstquestion for sonsider- 
ation in this case is obviously the nature 
-of the original grant which, it is common 
ground, was made by the Nawab of the 
Carnatic in, 1748; and T have no hasitation 
in agreeing with my Lord the Chief Juatioa 
that it was of tha nature of a publio 
trust for the benefit of-a mosque founded, 
endowed and dedicated for public worship, 
In the absence of the Parwana, we have 
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to look to the record in the Inam Register, 
Exhibit A, and to ‘the evidence of user. 


Both are abrongly in plaintiff's favour. 1 © 


attach To importance to the statement of 
D. W. No. 3 that the mosque is not called 
a Jumma Masjid, in the face of the evidence 
that it has always been ‘used for public 
worship. Exhibit A shows clearly that the 
Inam was a.religious endowment for the 
establishment and upkeep of a mosque 
and various services therein, and that the 
persons named in columns 15—20 as “present 
holders” are so treated as managers of 
the Masjid and not in their individual 
oapacity. ` 


Indeed, the only ground on which the 
public character of the 
` seriously attacked is the fact that it was 
treated by the British Government as 
resumable, and that, .under Mubammadan 
Law, a Wakf must be unconditional. No 
authority has been quoted which, as far as 
I gan see, supports the contention that in 
the case of a grant by the ruling power the 


condition of power of resumption, in case” 


the trust is not sarried out, impairs the 
public character of the trust. We bave 
been referred to a passage at page 526 of 
Volume I of Ameer Ali’s Muhammadan Law, 
which says:— - 


“If a person were to create a Wakf and.. 


maka a condition that the property should 
return to him in oase of necessity, the 
„condition would be valid and the Wakf 
would ba void, the transaction taking effet 
as a mere hubs or settlement; when the 
need arises the property would revert to the 
owner.” This has reference to a totally 
different state of things, A contingency 
of reversion to the owner, in case the latter 
needs ‘the property, obviously implies only 
a temporary settlement, which can bè 
annulled although all its other conditions 
‘are rigorously complied with. In Kuttayan 
v. Mammanna Ravuthan (8), the only case 
to which we were referred as being in 
appellant’s favour, there was no question 
of resumability, but of the existence of 
outstanding private rights in the alleged 
Wakf property. In Szkkandar Rowther v. 
Secretary of State for India (1) a 
very similar case to the present, Srinivasa 
Aiyangar, J. and myself held that land 
forming the subjeat of a public trust was 


trust has been 


< 


resumable by Government on failure to 
perform the conditions of the trust. 

I would, therefore, reject this contention 
and may add that, in any case, it could 


. not be applied to a grant by the British 


Government while there is no evidence 
attaching a specifics condition of resum- 
ability to the original grant by the Nawab, 
The earliest evidence is the entry in the 
Inam .Register, Exhibit A, dated 1861. 

It only remains to consider the patare 
and effect of the proceedings of Govern. 
ment in 1893 by way of resumption. There 
appears to have been considerable argu- 
ment before the Divisional. Bench as to 
whether the original grant was of the 
lands themselves as held by the Chief 
Justice or only of the assessment thereon. 
Bafore us the learned “Wakil for appellants 
did not contest the view taken by the 
Chief Justice ‘on this point, but was 
content to argue his case on the hypothesis 
that the lands themselves constituted the 
grant. 

But if this be so, appellants’ case is 
hopeless, whichever view be taken of the 
extent of the interest resumed by Govern- , 
ment. If, as both the learned Judges of 
the Divisional Bench held, Government 
only resumed its right to collect full 
assessment on the land, then the remaining 
interest in the land remained as much the 
subject of the trust as ever. If, on the 
other hand, it be held that Government 
took back all that it had granted (7. e. 
the Ryots’ interest as well as its own 
right of collecting assessment) and made 
a re grant of the Ryots’ interest to the 
trustees in their individual capacity, then 
‘the principle embodied in section 88 of 
the Trusts Act somes into effect, There 
can bs no -question that, by such a 
transaction, the trustees ‘would gain for 
themselves a very valuable proprietary 
interest in the property, which interest 
previously appertained to the trust. This 
interest would have been acquired by the 
simple process of neglecting their duty 
as trustees, whereby Government was 
driven to resume the Inam. In such 
circumstances the advantage they gained 
must be held by them for .the benefit of 
the trust. It is argued that the trust 
had céased to exist, but this cannot be the 
case. Apart from the, cultivable lands 
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which formed the endowment of the mosque, 
there is the mosque itself'- and the site 
on which it stands, which latter also 
formed part of the original grant. It 
eannot be seriously suggested that the site 
of the’ mosque was assessed and, with the 
mosque upon-it, re-granted to the defaulting 
trustees for their private use. There is 
certainly: no evidence, to prove that such 
was the case; ard as long as the mosque 


and the site remain unaffested, the trust , 


cannot be said to be extinguished. 

I would dismiss the appeal with costs, 

Komaraswamt SASTRI, J.—{£ am of opinion 
that the decision of the Chief Justice ought 
to be affirmed. There oan be little doubt 
from the Inam.title-deed that the Inam 
was granted by Nawab Azim Jah in Fasli 
1208 (1798) for the purpose of erecting 
a Masjid, “for keeping a light burning every 
night, for reading the Namaz and Fatias 
every Friday, for performing the “annual 
ceremony (of the Nawab whose coffin rested 


- on the spot where the Masjid was to be bnilt 


n 


evidence that the property . 


` sion are 


on its way from Madras to: Trichinopoly) , 
and for feeding the Fakirs. It does not 
appear that, it was-the intention of the 
grantor that the” trustee should obtain 
any personal benefit or that be should 
appropriate any portion of the income vf 
the lands. The lard is classed as a 
religions endowment in the Inam Register 
and this is, as pointed out in Muhammad 
Jafar v. Muhammad Ibrahim (9), strong 
was subject 
to a public trust. The persons in posses- 
described as .managers ‘of the 
Masjid. The Ist defendant and his wit- 
nesses in their evidence state that the 
lands were Manyam lands assigned to the 
mosque. I see no reason to hold tbat 
the mosque ‘is nòt a publio mosque and 


` that the grant of the Inam was to the 
grantees personally as a service Inam. 


“It ig sonceded before us that thet grant 


“of the land. 


was of both the Melyaram and Kudivaram 
Inthe absense of evidence 
aa to what was 
recent decision of the Privy Council in 
Adusumillt Suryanarayana v. Achuta Pothanna 
(10) is -to the effect that in grants by 


(9) 24 M. £43, f 
(10) 49 Ind. Cas. 391; (1918) M. We N. 869: -28 


„C. W, N. 278; 9 L. W. 126; 29-0. L, J. 153 (P. C,). 


actually granted the: 


Native rulers there isco presnmption that 
only the Melyaram was granted. 

. It is also clear’ that a mosque was 
builé -and that the trusts were’ carried 
out till at least 1861, as the remark in 
column 8 of the- Inam Register is to tha 
effeot that the oonditions -wére all 
regularly fulfilled. It also appears that the 
trusteeship was hereditary. As to what 
happened between 1861 and 1893 (the 
date of resumption by (Government) the 
evidence is not clear. The probabilities 


are that having got the recognition of the 


British Government during the Inam settle- 
‘ment prosesdings the trusteses gradually 
neglected their duties and treated the Inams 
as their private property. 

in 1893 an enquiry was held anal in 
gonsequenca of it foll assessment was 
levied -on .the Jands, Exhibit VI shows 
that a total Tirvah of Rs, 123-8-0 was 
levied on the landa which are said to 
consist of 2 acres 99 cents of Punja and 
16 acres 70 cents of Nanjah, It is 
argued the levying of this assessment had 
the effect of putting an end to the trust and 
the grant of the lands as the private 
aud absolute property of the grantees. i 

I do not think, this consequense follows. 
All that Government did- was. to levy 
the full assessment on lands which were 
free from it. The Kudivaram rights on 
the lands were not affeated and. as the 
grant in Inam was of both Varams_ it 
is difficult to see how the levying of the 
aasessment can pat an end to the trast. 
.At the most all that oan be said is that 
by levying full assessment the income of 
the trust . properties was reduced by the 
amount of thé Tirvah levied. Roference 
was made by the appellants’ Wakil to 
Unides Rajaha Raje Bommarauze Bahadur 
v. -Pemmasamy. -Ventatadry Naidoo (11), 
In’ this oase the inam was a service 
Inam ani the grant seams to have been 
of the Melvaram in return for services, ; 
The levying of the assessment had, there- 
forse, the effect of putting an end to the 
tenure. In the present sase the grant in 
Inan was of bath the Varam; and Ioan- 
not, from the mere faet of: the levying 
of full assessment and the grant of Patta 


QI) 7ML A. 128:4 W.R.P. C. Dh 1 Sath. P. 
C. J, 300; 1 Sar. P, O. J. 637; ae R. 253, 
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to the trustees, hold that there was a 
. resumption of both the Varams by the 

Government which extinguished the trast and 
“are grant to the ‘trustees of an absolute 
estate freed from - all. obligations. The 
case of Divi Punniah v. Goruntla Kotamma 
(2) is distingnishable as the resumption 
was assumed to be-of both the -Varams. 

Tt has been argued that no valid Wakf 
was’. ever created as the lands.. ware 
resumable ‘at tbe option-of the grantor if 
the trusts were ‘not performed by the 
grantees of the Inam. Referense has baen 
made to Ameer Alis Muhammadan Law, 
Volume I, page 526. The original grant is 
not produced and no satisfactory explana- 
tion has bəen given for its non-production: 


That such a docnment -existed appears’ 


from the Inam Register which refers to 
“dosuments in Persian with Parwana.” 
There-ie, therefore, nothing to show that 
a right of resumption existed in the 
original grant constituting -the .Wakf. I 
doubt very much if the limitations which 
would apply to grants by private in- 
dividuals would apply to trusts 
by sovereign rulers, 
so there is 
were. any 


but assuming ib is 
nothing to show that there 
terms or conditions in the 
Parwana issued by the Nawab of the 
Carnatic which were repugnant to 
Muhammadan Law. What the British 


Government did in 1831 was to confirm. 


the grant. A olause was added that the 
Inam was “continued so long as the son- 
ditions of tbe grant are regularly ful- 
filled,” but” this clause cannot render a 
valid Wakf already created invalid nor 
can the inam proceedings of 1861 be 
taken to amount to the oreation ,of a 
new Wakf, Assuming it to be so, the trust 
-would be one created by the British Gov- 
ernment and the law as, to Wakf would 
not apply to trusts 
Mahomedan State. I am also of opinion 
that section 2 of the Crown Grants Act, 
Ast XV of 1895, which provides that all pro- 
visions restricting conditions and limitations 
contained in grants by the Crown shall 
‘take effect according to their tenor not- 

withstanding any rule of law to the con- 
` trary, will validate the grant as the Act is 
retrospective. 

There can be little doubt that full assesa- 
mont was levied by the Governmant because 
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created by a non». 
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the then  trustées - did not carry out the. 
trust, Assuming that there was a ra grant 
of both the. Varams. to such trustees, the 
case will fall under section 88 of the 
Trusts Act. Having regatd to the Stand- 
ing Orders of the Board of Revenue the 
grant in cases where Inams. are resumed 
is, as pointed out by Spencer, J., ordinarily 


-to the persons in possession and the Patta 


was issued to the trastees because they 
were in possession of the lands. I agree 
with the Chief Jnstice that the Govern: 
ment can hardly have intended’ to reward 
thé defaulting trustees by conferring on them 
an estate freefrom the trust. The Government 
had waived its right to levy assessment on con- 
dition that certain trusts were performed and 
on failure by the trustees it levied full assess. 
ment. The Patta was issued to the trustees 
because they were in possession as trustees, 
and not because of any special claims they 
had apart from the trust, The trustees, 
who were bound to carry out- the trusts, 
therefore, gained an advantage by their 
breach of trust and they must hold the land 
for the benefit of the trust. 
I would dismiss the appeal with costs, 


Katsanan, J.— The first question for our 
decision in this case is whether the plaint 


-mosque is a trust created for public pur- 


poses within the meaning of section 92, Civil 
Procedure Code. 

The nature of a trust has to be judged 
primarily from the terms of the deed of 
endowment creating it. Butin the present 
case the Parwana by which the trust was 
created is not produced.’ The appellants pre- 
tend that they have lost it, but 1 am unable to 
believe it. I am inclined to think it is kept 
back as its production would work against 
their interests and, therefore, every presump- 
tion should be drawn against them on the ` 
question at issue. 


In the absence of the original deed of 
the trust we ‘have to fall back upon what 
appears in the extract from the Inam 
Register of 1861, Exhibit A, and on the 
usage in the institution. Exhibit A shows 
that the grant was made in Fasli 1208 or 
A.. D. 1798 by the order of the then 
Nawab of Carnatic for the purpose of 
building a Masjid on the spot where the 
coffin of Nawab Wallajah rested on its way 
to Trishinopoly, for keeping a light in it, 
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and for reading Namaz and Fatias on 
every Friday, ‘for performing the anrual 
ceremony of the Nawab’s death, and for 
‘feeding Fakirs who pass by. No doubt the 
object so stated and the fact that the 
Inam was to be -continued only so long 
as the conditions were fulfilled are 
in favour of the appellants’ argument 
that the inam is a serviceInam. But the 
_ Inam is not. described as a service Inam 
in the deed but it is stated to be a “re- 
ligious endowment” and the lands are 
said to be enjoyed by the persons then 
in possession as “managers of tha Masjid.” 
These circumstances rather support the con- 
tention that the endowment is a publio 
one. I am, however, not prepared to go 
so far as my learned brothers that they 
“Are conclusive of the question at issue. jt 
seems to me that no definite inference can 
safely be drawn from Exhibit A by itself 
as to ihe character of thé trust. 

But I consider the mafter is put beyond 
doubt by the usage in the institution as 
proved by the evidence- in the case. 
Several witnesses speak to the mosque 
being open to the Mahomedan public 
for worship. The Ist defendant himself 
had to admit that “the people had à right 
to worship in the mosque.” He seems 
to bave also been fined once for interfer- 
ing with public worship in it, see Exhibits 
B and B-[. It is also proved that there 
is a Peshi Imam and Khatib and a 
Muazzinn for the mosque. P, W. No. 1 swears 
that he is the holder of the Ist two 
offices and P. W. No. 3 olaims. to be 
the Muazzin. The Istdefendant admits the 
existance of these offices though he claims 
to hold them himself, P. W. No, l. also swears 
that he was in the | habit of preaching 
as Katib from the “mimbar” or pulpit 
regularly to aongregations of Maho- 
madans, In these circumstances it seems-to 
me idle to say that the mosque is not a 
public one. I, therefore, agree that the 
finding arrived at by the District Judge 
and supported by his Lordship the Chief 
Justise and by my learned brothers now, 
that the mosque is a publio trust, should 
be adopted, As pointed ont by the learned 
Chief Justice, this view is supported by the 
ruling in Stkkandar Rowther v. Secretary 
of State for India (1), where under similar 
circumstances a similar inferenee was drawn, 


“by Exhibit A only subject to 


-different views, the former 


It was next contended by the appellants’ 


Vakil that, as the grant was confirmed 
and continued by the British Government 
the Gon. `’ 
ditions of the grant being fulfilled, it be- 
came an invalid Wakf, as under the Muham- 
madan Law the grantor cannot retain 
any interest in a valid Wakf and reliance 
was placed on Ameer Alis Mubammadan 
Law, Volume I, page 526. This argument 
is clearly fallacious. In the first place, the 
Government was creating no new trust at 
all by Exhibit A. They simply confirmed 
the previous grant, imposing certain oon- 
ditions, as they were entitled to do, as 
the “ruling power in the land. In doing 
so, they did not act as the representatives 
of the Nawab who was the original grantor, 
nor did they purport to make a new grant 
themselves. In thesesond place, if we take 
it that they did make a new grant obviously 
the Muhammadan Law of Wakf cannot 
apply to it. In any case, therefore, the objeo- 
tion is futile. 

Tt was finally contended by the appellanta’ 
Vakil that the resumption proasedings in 
1893 put an end to the Inam in question 
and as the lands were granted to his 
client’s predecessor in-title on an ordinary 
Ryotwari Patta they became his private 
property. On this question the learned 
Chief Justice and Spencer, J., have taken 
holding that 
it did not affect the trust and the latter that 
it did. I am inclined to agree with the view 
of his Lordship the Chief Justice. 

It is admitted before us that the lands 
themselves formed the Inams and not 

merely-the revenues payable on it. As the 
note of the fact of the. Inam - Register, 
Exhibit A, states that the “whole Inam | 
has been resumed,” Iam not able to adopt 
the suggestion that the resumption was 
only of the Melvaram right and that the 
Kndivaram still remained as it was before, 
But even taking that the lands themselves 
were resumed, I think it really makes no 
difference to the result of the case, 

If the Government had granted the lands 
to a stranger without expressly providing 
for the trust to attach to them, if may 
be they would haye become the ordinary’ 
private Ryotwari property of the grantee. 
But the grant in this oase was to the 
Mutwallis themselyes and apparently on 
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the ground that they were such Mutawallis, 
In such a case it seems to me a fair 
inference to draw that the Govern- 
ment intended that the lands should be 
held under the same conditions as before, 
subject ‘to the one -exception that full 
assessment was to be paid. In fact the 
considerations mentioned by Spencer, J., 
regarding resumption in the case of ancient 
grants show that where the Government 
merely levy full. assessment they do not 
intend to interfere with the existing rights; 
and, therefore, where they purport to resume 
the land and re-grant it to the same 
trustee on full assessment, it is clearly 
right to hold that they intended by their 
re-grant that the laads . should be held 
subject to the same right as before resump- 
tion. í 

The oase of Dwi Punniah v. Gorunila 
Rotamma (2) relied on by the appellant’s 
Vakil does not seem to. me to be in point 
here. In that . case both parties were 
agreed that the charitable trust had come 
to an end-by the resumption proceedings; 
in faot the claim~was for a share on the 
footing that the property had become 
private property. In such a case the learned 
Judges held that the re-grant to a person 
who happened to be one of the trustees 
did not lead to a presumption that it was 
given to him because he was, a trustee or 
that he took it jointly for himself and the 
other trastees; for, if that was the intention 
of the Government, the grant would have 
been to all the trustees. Whether this 
view be correct or not, it is notin conflict 
with the view that, where the grant is vot 
inconsistent with an intention to preserve the 
trust, such intention may be presumed. 

I agree with the view laken in Szkkan- 
dar Rowther v. Secretary of State for India 
(1), which is followed by the learned Chief 
Justice in this gase, that ‘where lands 
have been dedicated for the support of a 
public mosque, their resumption and re-grant 
to the trustees on fall assessment do not free 
them from the trust. g 

I am prepared to support my conclusion 
in this case on another ground as well. 
It is proved here that it was entirely due 
to the failure of the Mutawallis to per- 
form their duties properly that -led to the 
Inam: being resumed and the lands being 
re-granted on full assessment. In these 


circumstances I am cf opinion that even 
though the resumption proceedings be taken 
to have resulted in freeing the lands from 
the trust in the hands of the Government, 
the trust re-attashed to them when they 
were given back to Mutawallis an the 
principle underlying section &8 of the 
Indian Trusts Act, though that Act does not 
directly apply to public religious endow- 
ments. Otherwise as the learned Chief 
Justice remarks: “We wculd in effect ba 
rewarding the defaulting Mutawallis for 
their breach of duty.” Section 88 embodies 
a principle which is of general application, 
that if a trustee avails himself of his 
character as such to gain an advantage there- 
by he must hold it ‘for the beneficiaries, 
It is quite clear in this case that it was 
by .taking advantage of their position as 
Mutawallis and failing to do their duty 
as such, that they led the Government to 
resume the lands ‘and re-grant them to 
them. They cannot be allowed to take 
advantage of their own default and to treat 
the landè as private property in their 
hands. 

I, therefore, find on ‘the Ist issue that 
the Wallajah Masjid of Villupuram is a 
public religious institution to whish section 
92, Civil Procedure Code, applies and on 
issues. 2 and 4 that the lands are trust 
properties belonging to the Masjid and that 
defendants are accountable for the income, 
The amount decreed by the lower Court has 
not been seriously disputed before us. 

Lagree with the learned Chief Justice that 
the decree of the District Judge should be 
modified as he proposes, as it is not right to 
exclude the defendants and all their descend- 
ants from filling the office of trustees for ever, 
Adopting that modification which has already 
been incorporated in the -decree of this ` 
Court, I agree in dismissing the appeal to us 
with costs. 


M, C. P, 


Appeal dismissed, 
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HARADHAN MABTO V. LITTO MANJHI. 


.- PATNA HIGH COURT. 
Secoyp CIvIL APPEAL- No. 338 cr 1917, 
June 12, 1918. 
Present:—Mr. Justice Jwala Prasad. 
HARADHAN MAHTO AND OTAERS— 

: PLAINTIFES— APPELLANTIS 
: versus 
LITTO MANJHI AND OTAERS— 


DEFENDANTS —RESPONDENTS | 

Civil Procedure Code (Act V of 1908), O. XLI, 
r, S1—Judgment of Appellate Court—Omission to 
consider. important evidence, effect of —Procedure, error 
Phe omission to: consider an important piece 
of evidence by an Appellate Court amounts to an 
error in procedure and vitiates the judgment of 
the Court. ` [p. 833, col. 2.] $ f 

Appeal from a decision of the Sabordinate 
Judge, Purulia. : 

Mr. Abani Bhushan Mukherjee, for the 
Appellant. ` ; : 

Mr. Mértunjoy Lal, for the Respondents. 

JUDGMENT.—The plaintiff is the ap- 
pellant. He brought 8 suit in the Court 
of the Munsif of Purulia .for a declaration 
that the land in dispute appertains to a 
Chak which he had ‘taken settlement of 
from the landlord. The settlement of the 
plaintiff's Chak was by means ofa regis- 
tered lease executed by the landlord in 
1906, The plaintifi’s case was that he 
was in possession of the lard in suit by 
virtue of the aforesaid lease until he was 
dispossessed in 1316 by some persons 
other than the defendants and that he 
succeeded in obtaining a deoree for possession 
against those: persons and subsequently 
obtained- delivery of possession through the 
Court in 1319. Bat he was soon dispos- 
sessed by the defendants who cat awsy 
the paddy crops grown by him, The 
cause of action is stated in the plaint to 
be the month of Agbrayan 1319. The 
defendant, on’ the- other hand rebisted the 
claim of the plaintiff, claiming that the 
disputed Jand was within his Chak which he 
had taken settlement-of from the landlord 
by means of an Amalnama in the year 1905, a 
year prior to the lease in favour of the 
plaintiff. The Amalnama in favour of the 
defendant was not registered, nor was 
any lease executed. The Munsif held that 
the Amalnama of thedefendant was not a 
genuine document and as regards the 
title of the plaintiff he held as follows:— 
“f believe the statement of the plaintiff 


m 
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and hold that-the disputed land forms 
a part cf his Chak.” Upon that finding 
the suit was ‘decreed by the Munsif. 
On appeal by the defendant,. the learned 
Subordinate Judge dismissed the suit by 
his judgment dated the llth January 1917. 
The Subordinate Judge held, disagreeing 
with the Mansif, that the Amainama in 
favour of the defendant wasa genniré 
document and that in sonsideration of the 
respective boundaries given in the lease 
of the plaintiff and the Amalnama of the 
defendant, he came to the following fini. 
ing: ‘That being the case, the disputed 
land is included in the defendant’s Chak 
and so must have been -excluded from . 
the plaintiff's lease.” As to the possession the 
Subordinate Judge recorded the following 
findings: “The evidence of '` possession is 
not very satisfactory. It is clear that the 
plaintiffs did not possess ‘the lands 
since 1316. Their story that they got 
possession for a. short time in 1319 is 
unworthy of` oredit.’” He sums up his 
finding in ‘the following words: “Onthe 
whole, therefore, I am not , satisfied “that 


“the disputed - land is in plaintiffs’ Chak. 


Iam rather of opinion-that it is in defend- 
ant’s Chak.” 

The above is practically the entire 
judgment of the Subordinate Judge, bar- 
ring his diseussion about the boundaries 
in the lease. lt.is contended on behalf of 
the plaintiff-aprellant that the judgment 
is not in accordance with Jaw „and that 
the most important evidence in the case, 
namely, the map and the Commissioner’s 
report, was not considered by the Subor- ’ 
dinate Judge. In order to appreciate this 
contention, it .is necessary to state that 
the defendant’s and the plaintiffs Chaks 
are contiguous and thet the defendant's 
Chak is west of the plaintiff's. The 
land in dispute is claimed by each of 
the parties as forming part of his Chak. 
It will not, therefore, be possible from 
the boundaries given in the leases to 
find out whether the disputed land would 
be within the plaintiffs Chak or within 
that of the defendant’s. This was realised 
by the defendant, as will appear from 
paragraph 4 of the written statement 
which runs as follows: —Oa looking into 
the plaint, the exact position of the land 
in suit cannot be exactly ascertained. 
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This can be ascertained by a local 
inspection; The boundaries stated by the 
plaintiff are not correct. The suit of 
the plaintiff cannot proceed unless he files 
the correct boundaries.” In paragraph 7 of 
the written statement it was stated that 
“the plaintiff bad and has land in the 
east of Kali Manjhi’s land which was 
situated in the esst of these defendants. 
Now the plaintiff is trying to extend his 
land still farther west of Godahar by alter- 
ing the boundaries.” $ 

On the 10th September 1915, the plaint- 
iff applied to the Court below for a 
local enquiry by commission, in order to 
find out whether the land in dispute was 
situated within the plaintiff’s Ohak or 
not. On the 17th September after hearing 
the parties the Court passed the following 
order; — 

‘It is necessary to determine if the dis- 
puted land is covered by the plaintiff's 
lease and also to. ascertain its position 
with reference to the land in Sait No. 227 


of 1911, relaying the common boundary ~ 


between the two Monzas-of Ladadih and 
Mangura. The plaintiff do deposit within 
four days the fees and expenses.” 

A Commissioner was appointed, who went 
to the locality and prepared a comparative 
map ,as directed by the Court and filed 
it with his report on the 25th: April 
1916; An objection was filed by the 
defendant in the Court of the Commis- 
sioner on the 27th June and it was 
ordered to be taken up on the next date 
fixed in the case, After various adjourn- 
ments the casa -was tried by the Munsif 
from the 26th to the 3ist July 1916, 
Oa’ the lastdate the order of the Court 
is 28 follows: — - 

“Argument of both sides Pleaders heard, 
Commissioner’s map and feport put in 
evidence. Judgment delivered. Suit-decreed 
with costa.” >, 

The report and the map, however, do 
not bear any exhibit mark; and it does 
not appear from the order-sheet or from. 
the judgment that the objections of the 
defendant as to thé Commissioner's report 
and map were at all considered. Be 
that as it may, after the close of the 
case and probably after the argaments on 
both sides were heard, the Commissioner's z 
map and raport were put in evidənoa, Bot) 
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the parties and the Court considered that 
the report of the Commissioner would be 
very valuable, and various dates were 
fixed from time to time for thé purpose 
of enabling the Commissioner’s report to 
be put in. It is curious, therefore, that 
the map and the report’ of tha Commice- 
sioner were not at all considered by the 
Munaif, for there does not appear to be 
any réference to them in the judgment, 
The report of the Commissioner was in 
favour of the plaintiff bat it does not 
appear to have been considered by the 
lower Appellate Court. The result is 
that this appeal was decided by the lower 
Appellate Court without considering a 
very material piece of evidence in the 
case. I agree entirely with the view of 
the ease taken by the defendauts them- 


- selves in their written statements, that it is 


impossible to determine precisely whether 
the disputed land lay within the plaint- 
iffs or the defendants Ohak without a 
local investigation and a comparative'map 
of the ‘two villdges. The omission to 
cousider this important evidence, to my 
mind, vitiates the judgment of the Court 
below and amounts to an error in 
procedure which may have prejudiced: the 
plaintif not having a correct tinding upon 
his title to the disputed land, as held in 
Tirthabast Sing Roy v. Bepin Krishna Roy 
(1) and Dilan Singhy. Ohoa Singh (2). lt 
is contendéd on behalf of the respondent 
that this appeal could ba decided even if 
the report of the Commissioner be 
accepted that the disputed land was within 
the plaintit’s Chak. This contention is 
based upon the fact that the Amaloan 
in favour of the defendant is of the year 
1305, thatis, a year before the plaintiff's 
lease; and hence the disputed land being 
within his Cnak, the plaintiff could not 
derive any title by having the ledse o: 
the land subsequent to that of the defeni. 
ant. I am afraid Lcannot be in agreement 
with this view, inasmuch as the plaintiff's 
lease is aregistered one and the defendant’s 
Amalnama is ah unregistered doscumant; this 
being the case, an important question would 
then arise under section 50 of the Indian 
Registration Ast, XVI of 1908, whoreby 
a duly registered leasa would take éffacs 


(D 34 Tad, Cas, 39; 23 U, L. J. 693. 
(2) h Lal Vas, 337; 2 P. L, W. 183. 
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as regards the property comprised there- 
in- against every’ unregistered document 
relating to the same property. In the 
éecond place, the judgment of the Court 
below diamissing the suit of the plaintiff 
is based upon the finding that the disputed 
“land is not within the plaintiff's Chak. 
We do not know, and it is impossible for 
this Court to surmise, what would have 
been the result of the judgment of the 
Subordinate Judge if he had come to a 
conclusion that the disputed land is within 
the plaintiff's Chak. “It is also open to 
doubt in what light then the; learned Sub- 


- ordinate Judge would have viewed the‘oral. 


evidence as to possession. I, therefore, think 
that the finding of the. Court below that 
the disputed land is not within the plaint- 
if?s Ohak has not, as has been observed 
above, beyn arrived at upon ‘a consideration 
of all the evidence in the case, particularly 
the important evidence afforded by the 
OCommissoner’s report and map. This 
necessitates a remand of the aase to the 
Court below for the purpose of considering 
the Commissioner’s report and map and 
then recording a “finding upon the issue 
“whether the land in suit is inoluded in 
~ the, plaintiffs Chak or not,” It will, of 
‘course, be open to the defendant to raise 
the point that be wanted to raise here 
after having a -clear finding upon this 
~ question of fact involved in the said issue, 
The Court below will also consider the 
objection, if any, of the defendant regarding 
the report of the Commissioner, and if it 
“agrees with the objection of the defendant, 
then it will be necessary to have another 
Commissioner appointed in order that he 
` may, after a local inspection, submit a report 
together with a comparative map of the 
two Chaks in terms of the order given 
by the Munsif for the issne of the oom- 
mission on the 17th September 191>. 

As the case is being remanded, it is 
necessary to direct the Court below to 
some to a definite finding npon another 
part of the case, namely, as regards the 
allegation of the plaintif regarding his 
possession on the basis of the. lease. Upon 
that point the summary of the judgment 
~ quoted above would show that the finding 
of the “Subordinate Judge is not clear and 
satisfactory. The Court below has-no doubt 
held that the plaintiff did | not” possess 


the land since 1316, and that the plaintiff's 
story. as to his having got possession in. 
1309 is not Worthy of credence. There is 
a big gap between the year 1306 when 
the lease of the plaintiff was “taken and 
the year- 1316. The plaintiffs case, as 
stated in his plaint, is that be took the 
lease and was in possession -f the dis- 
puted land ever since the lease was exe- 
cuted, that is, since 1306. The finding 
of the Munsif also upon this point’ is 
not clear, and as a matter of fact his 
whole finding consists- of one sentence: — 1 
believe the statement of the plaintiff and 
hold that the disputed land forms a part 
of his Chak.’ The learned Munsif has 
not addressed, himself to the question of 
possession. The Subordinate Judge on the 
other hand has arrived at a vague ‘and 
uncertain finding. : It is, therefore, directed 


that a olear finding be arrived at, by the `. 


Subordinate Judge upon this point also, _ 
namely, whether the plaintiff was in 
possession from 1306, when the lease was 
taken up by him, up to 1316, The judg- 
ment of the Court below is not in accordance - 
with law, Laloo Singh v. Tahbal Gope (3) 
and Devendra Nath Ohowdhry v. Annada 
Hadi (4). The case. is, therefore, remanded | 
to the lower Court with a direction, that 
the finding be returned to this Court lapon 
the aforesaid points by the end of July 
next. Costs will abide the result, 
Oase remanded. 
(3) 38 Ind. Cas. 814; 1P. L, W. 193. 
(4) 25 Ind. Cas. 576; 19 ©. L. J, 645, 
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CALCUTTA HIGH COURT. 
ÅPPRAL FROM APPELLATE Decker No. 1294 oF 
1916. 

April 18, 1918. 

_ Present: —Mr. Justice Fletcher and Justice Sir 
Syed Shamsul Hada, Kr. 
JOGESH CHANDRA BANERJEB— 
PraintiveF—APPSLLANT 
versus 
SARADA KUMAR CHAKRAVARTI 
AND OTHERS— DEFEND NTS —RE3PO4ADENT3. 

Civil Procedure Code (det Y of 19098), O, XLR 
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GANGADHARA RAMARAO V. SURYA RAO. 
rr, 4, 33—A ppellate Court, power of, to modify decree 
in respect of persons not parties to appeal, 

A Gonrt of Appeal has no power, on an appli- 
cation by one of the defendants, to modify the 
decree of the Court of first instance in respect of 


defendants who did not appear in the first Court 
and who were not made parties to the appeal. 


Appeal against the deoree of the Offisiating 
Subordinate Judge, 3rd Court, Tipperab, 
dated the -26th April 1916, modifying 
that of the, Munsif, 3rd Court, Comilla, dated 
the 30th November 1914, f 

Babu Ramdayal De, for the Appellant. 

Babus Ramgati Sarkar, Prokash Chandra 
Pakrashi, Nilcanth Ghose and Jotindra Mohun 
Ghose, for the Respondents. - 


JUDGMENT,—This is an appeal against 
the decision of the learned Officiating Sub- 
ordinate , Judge of Tipperah, dated the 
26th April 1916, modifying the desision of 
the Munsif of Comilla., The case is 
somewhat out of the common. The plaintiff 
brought the suit for ejesctmenb from certain 
land within the Manisipality, In the first 
Court, the defendant No. 2-did not appear 
and the suit wasdecreed against him, The 
_ defendant No. 3 was a party and the 

‘suit was partially decreed against him. The 
defendant No. | was also a party. Then 
the defendant No. 1 preferred an appeal 
to the Court of the Subordinate Judge and he 
lost his appeal in full. The learned Judge, 
` however, without making the defendants Nos. 2 
and 3 parties to the appeal, modified the 
decree of the Court of first instance 
in so far as those two defendants were 
concerned. In our opinion, the learned 
Judge ought not to have modified the 
decree of the Court of first instance in 
favour -of these absent defendants without 
making them parties, as he was entitled to 
do, to the appeal before him. The judg- 
ment sand decree appealed from must 
accordingly be set aside and the case sent 
back to the lower Appellate Court to have 
the appeal re-heard on the same evidence 
after the learned Judge has made the 
defendants Nos.: 2 and 5 and also the 
defendant No. 11 parties to the appeal. 
_ Costs will be dealt with by the learned Judge 
of.the lower Appellate Court at the time of 
the re-hearing of the appeal. 

Case sent back. 
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MADRAS HIGH COURT. 
Civin Appeat No. 360 or 1917. 
` Ostober 2, 1918. 

Present:— Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri Aiyar, 
Sri Rasah Rao VENKATA MAHIPATI 

GANGADHARA RAMARAO BAHADUR 
GARU AND ANOTHER— 
Postntires—Responpents Nos. 1 AND 2— 
APPELLANTS 
versus . 

Sri Rajah Rao VENKATA KUMARA 
KUMARA MAHIPATI SURYA RAO 
BAHADUR GARU AND OTHERS — 
PetitionER—Derenpants Nos, 1, 2 AND 4 
AND Responpents Nos. 3 AND 5— 
RESPONDENTI. 
` Civil Procedure Code (Act V of 1908), s 2 (2), 
O. I, 1. 10, O. XLII—S8triking out defendant's name. 
and dismissal of suit against him, whether ‘decree’ 
—Appeal—Specific Relief Act (I of 1877), s. 42—Suit 
for declaration that plaintiff and not defendant is 

neat reversioner, maintainability of. 


An order striking ont a defendant from the 
record on the ground that there is no cause of 
action against him and dismissing the suit so far 
as he is concerned is a ‘decree’ within the meaning 
of section 2 (2), Civil Procedure Code, and is appeal- . 
able, [p, 836, col. 1; p, 887, col. 2.) 


A suit for a mere declaration of plaintiff's statue 
as a reversioner does not lie under section 42 of 
the Specific Relief Act. The grant of relief under 
that section is diseretionary with the Court and 
there is a settled rale of practice against the grant 
of such relief when the only question for decision 
is which of two persons is entitled to the 
character of next reversioner at the date of the insti- 
tution of ‘the suit. [p. 836, col. 2; p. 838, col. 2.] 


Bobba Padmanabjudu v. Bobba Buchamma, 47 Ind. 


i Cas, 702; 35 M. L J. 144:8 L. W. 335 and Gandia 


Pedda Naganna v. Sivanappa, 26 Ind. Cas. 232; 
38 M. 1162; 16 M. L. T, 310; 27 M. L. J. 620, ex 
plained. 


Per Seshagiri Aiyar, J.—~Order I, rule 10, clause 2, 
Civil Procedure Code, does not relate to the dele- 
tion of reliefs but only to the striking out of 
parties. Consequently where a substantial right 
has been adjudicated upon and where a party's 
name has been struck out on the ground 
that a suit against him would not lie and where 
a substantial relief claimed in the suit has been 
ordered to be deleted, the Court has conclusively 
adjadicated the rights of the parties with regard 
to the matter in controversy. [p. #37, col, 2.] 


Appeal against the order of the Court of 
the Subordinate Judge, Cocanada, in I, A. No. 
474 of 1917, in Original Suit No. 44 of 1916, 


Messrs. O. O. Ramaswami Aiyar and A, 
Suryenaratniah, for the Appellents, 
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The Hon’ble Mr. S. Srinivasa Atyangar 
(Advocate. General) and Messrs. K. N. diyah 
and P. Narayanamurthi, for the Respondents. 

JUDGMENT. 

Watus, C. J.—This is an appeal from an 
order striking ont the name of the Ist de- 
fondant on a petition under Order F, rule 
10, for the amendment of the plaint. No 
separate appeal is provided undér the Code 
from orders passed under this rale, but 
in this case the Subordinate Judge decided 
to strike out the Ist defendant’s name on 
the ground that the plaint disclosed no 
gause of action against him and ordered 
the suit to be dismissed as against him, 
In these circumstances I think the order 
comes within the definition of a decree and 
is appealable as such. Ths facts are these: 
The 4th defendant is the widow of a junior 
member of the Pittapur family, and the 
Rajah of Pittapur, the ist defendant, has 
recently brought a suit as next reversioner 
of the property in her enjoyment for a 
declaration that an adoption made by her 
is invalid. The widow, as one of her de- 
fences, contested the Rajah’s claim to be the 
next reversioner and denied that he was 
related to her deceased husband. The 
present plaintiffs, who-alsodeny the Rajah’s 
relationship and claimto be themselves the 
next reversioners to the estate in the hands 
of the widow, songht unsuccessfully to be 
made. parties to that suit for the purpose 
of establishing as against the Rajah 
that they are the next reversioners, Having 
failed in that attempt, they then instituted 
the present suit against the Rajah and the 
widow for a-declaration that the Rajah, the 
lst defendant, is not the nearest reversiuner, or 

_ a reversioner at all, of the husband of the 4th 
defendant, and for a further deolaration 
that the adoption of the-2nd defendant by 
the 4th defendant was invalid. The 2nd 
and 4th defendants in their written state- 


ments have not challenged the plaintiff,’ 


claim to be the next -reyersioners, and 
indeed, it is their: case:in the suit brought 
against them by the Rajah that the plaint- 
iffs and not the Rajah are entitled to that 
character. Inthese circumstances it is clear 
that the Rajah is not a necessary party to 
the suit as between the plaintiffs and the 
widow andthe adopted boy, and that the 
suit against him cannot. be supported unless 
it be held, as argued, that the plaintiffs are 
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entitled to maintain a separate suit against 
the Rajah for a declaration thatthe plaintiffs 
and not the-Rajah are the next reversioners 
of the deceased and that the latter is not 
entitled to usurp the character of next revar- 
sioner, Mr. C. P. Ramaswami Atyar argued 
that the plaintiffs are persons entitled to the 
‘lawful character of next reveratoners within 
the meaning of section 44 of the Specific 
Relief Act, and that they are entitled under 
that section to bring a declaratory saif 
against the lst defendant who questions it, 
The granting of the relief under that section 
is discretionary with the Court, and it 
appears to me that there is a settled rule 
of practice against the grant of such relief 
when the only question for decision is whioh 
of two persons is entitled to the character 
of next reversioner at the date of the 
institution of the suit, a desision which 
may serve no useful purpose, as both the 
claimants may be dead and a different 
person entitled to succeed when the succes- 
sion actually opens, In the most resent 
ease in Saudagar Singh v, Pardip Naraayn 
Singh (1) Lord Parker of Waddington, 
delivering the judgment of the Judicial 
Committee, stated that the point was simply 
whether under the practice prevalent in 
India, such a declaration, that is, a declara- 
tion under section 42, ought to have been 
made. in the present case, I think, the 
Suhordinate Judge was right in holding that 
it ought not. Mr. Ramaswami Aiyar argued 
that the faot that the Rajah had brought 
a suit in the character of the next rever- 
sioner made a difference, but his client 
has refrained, no dcubt advisedly, from 
praying by way of consequential relief for 
an injunction restraining the Rajah from 
prosecuting the other suit. Whatever grounds 
the plaintiffs may have had for asking to 
be made parties defendant in the other 
suit, a matter not now before us, they 
ought not, in my opinion, to be allowed, 
either by reason of that failure or on any 
other ground, to maintain the present suit 
against the Rajah and the Subordinate Judge 
was right in dismissing it, The appeal 
fails and must be dismissed with costs. . 

Sesuagini AlYaR, J.—I am of the same 

(1) 43 Ind. Cas. 434, 4 P. L. W. 52; 84 M. L. J. 67 
23 M. L. T. 3l; 16 A. L. J. 61; 7 L. W. 146; 27 ©. L. 
J. 188; 22 O. W. N. 436; (1918) M. W. N. 823; 20; 
Bom. L. R. 509; 45 0, 510; 45 I, A. 21 (P. C.). 
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opinion. This appeal raises some interesting 
questions. The plaintiffs,whoare theappellants, 
sued for a declaration that the lat defendant 


is not the nearest reversioner to the estate . 
. of one Rajah Venkata Rao and that he is 


not entitled to conduct any proceedings in 
respect of the said estate and for a further 
declaration that the adoption of 2nd defendant 
made by the 4th defendant to her husband, 
the said Venkata Rao, is not valid. The 
late Rajah-of Pittapur had a brother named 
Rajah Venkata Rao. The latter before his 
death, it is ‘alleged, gave his wife, the 4th 
defendant, authority to adopt a son“ She 
adopted the brother of the plaintiffs. The lst 
defendant is the present owner- of the Pitta- 
pur Zemindari, On the death of the last 
Zemindar his status as Aurasa son» of the 
Zemindar waschallenged. ThéHigh-Oourt and 
the Judicial Committee, without expressing 
any opinion on this question, held. that under- 
the Will of the previous Zemindar the Ist de- 
fendant was entitled to the estate as persona 
designata, This was in 1912,- In Original Suit 
No. 55 of 1915 the present- lst defendant 
brought a suit foradeclaration that the present 
4th defendant was not entitled to adopt a boy 
to her husband. The present plaintiff inter- 
vened and they wanted to be made parties 
to that suit. Their application waa dismiss.” 
ed. In revision the High Court refused to 
interfere. That suit is now being tried. In 
substance ‘the present plaintiff's contention 
is that as the Ist defendant is not the 
Aurasa son of the late Zamindar he is not 
the nearest revarsioner to the estate” of Raja 


. Venkata Rao and that consequently he has no 


l 


right to bring 4 suit to declare that the 
adoption by Raja Venkata Rao's widow is 
invalid. The Subordinate Judge in a.care- 
fully written jadgment came to the soncln- 
sion that the Ist-defendant’s name should 
be struck ont and that. the prayer against 
him should be deleted.“ Against that order 
this appeal bas been preferred. 

A preliminary objection was taken by 
the ledrned Advocate-General against the 
maintainability of the appeal: His contention 
is that the order of tha Subordinate Jadge 
somes under Order T, rale 10, clause 2, of 
the Civil Procedure Code, and that no appeal 
is-providéd dguinst it under Order XUILt. 
Tn a way the sonelusion of the Subordinate 
Jula may ba said to come within Order 
l, rah 19, Bus what wẹ haye to see is 


~ 
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the substance of the order and not the 
form of it, In his order the Subordinate 
Judge examined the right of the plaintiff 
to bring a suit like the present one and 
concluded, having regard to certain autho- 
rities which he has quoted, that such a suit 
would not lie. In my opinion this is an 
adjudication determining the rights of the 
plaintiffs to bring a suit of this nature; 
and his order is a decree” as defined “in 
section 2, clause 2, of the Civil, Procedure 
Code. There is one other answer to this 
preliminary objection. I. am disposed to 
agree with Mr. ©. P. Ramaswami Alyar, 
who appeared for the appellants, that unless 
the removal of the plaintiff or defendant 
leaves the suit intagt Order I, rule 10, clause 
2, cannot apply. In this clause the words 
are: “The Court may order that the names 
of any party improperly joined whether as 
plaintiff or defendant be struck out ” That is to 
say, the impropriety is in introducing a party 
who has no connection with the reliefs claimed 
in. the plaint, Moreover Order IJ, rule 10, olanse 
2, does not relate to the deletion of reliefs, 
but only to the striking “out of parties. 
Consequently, where a substantial right has 
been adjudicated upon and where the party’s 
name has been struck ont on the ground 
that a suit against him would not lie and 


“where a substantial relief claimed in the 


suit has been ordered to be deleted, I am 
of opinion that the Court has “sonolusively 
adjudicated the rights of the parties with 
regard ġo a matter in controversy”, and 
that, therefore, the order of the Subordinate 
Judge is a decree. The preliminary objec- 
tion must, therefore, be overruled. 

On the merits very elaborate arguments 
were addressed to us on both sides. It is 
now settled that a reversioner has no personal 
right of action. If he happens to ba the 
Dəxt reversioner or if he is able to prova 
that the next reversioner has neglected his 
rights, he is given a right of action as 


representing the oentira body of the 
reversioners. In other words, he has no 
individual rights or in tbe language of 


section 42-of the Specific Relief Aot, is 
not entitled to any legal character in his 
own right.” Therefore, the first of the 
ingredients necessary to enable him to 
sue under section 42 of the Spesifie Relief 
Act is wanting. ; 

Mr. Ramaswami Aiyar referred to some 


`~ 
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decisions of this Court as supporting his 
contention. In Bobba Padmanabjùůdu v. 
Bobba Buchamma, (2) I pointed out that a 
suit by a freversioner for a declaration 
that his 
authority to adopt, as alleged by 
widow, is maintainable, 
in accordance with the judgment of the 
Judicial Committee which I quoted. I fo 
not think that any observation of mine 
in that judgment lends support to. the 
maintainability of the present suit. Re- 
ference was also made to Gandla Pedda 
Naganna v. Sivanappa (3), wherein I 
traced the history of actions under sec- 
tion 42.. Mr. Ramaswami Aiyar referred 
to the head-note*, which makes it appear 
as if the suit was brought by a reversioner, 
and contended that if a reversioner 
was allowed to sue for a declaration that 
a decree obtained by a third party against 
property in the hands of the widow is 
- not’binding on him, the present suit is 
equally maintainable. In my judgment I 
pointed out that the suit was not really. 
one by a reversioner but by a person 
‘who had succeeded to the property on the 
death of the widow. Even in my judg- 
ment the expression “reversioner” appears 
in one or two places, 
has not been employed as referring to 
the rights of persons before succession 
opens to them, but only as. describing 
what their status was before the widow 
died. That desision, therefore, does not 
help the appellants. On the other ‘hand 
there is the decision of the Judicial Com- 
mittee in Janaki Ammal v. Narayanram 
Aiyar (4) which seems to be conclusive 
on the question, now in dispute. In that 
case the suit was brought by a re- 
versioner for a declaration that the widow 
wis wrongfully wasting and alienating 
the property. In the Ist Court the àllega- 
tions of waste and alienation were found 
against. But as there was an issue whether 
the plaintiff was a reversioner, the first Court 

(2) 47 Ind, Cas. 702; 85 M. L. J. 144, 8 L, W. 
uae 26 Ind. Cas, 282; 38 M. 1162; 16 M. L.T. an 
27M. L. J. 520. 

(4) 87 Ind Cas. 161; 89 M. 634; 20 M.L. T. Neg; 
31 M. L. J. 226; 14 A. L. J. 997; (1916) 2 M. W. N. 
J88; 20 C. W. N. 1823; 18 Bom. L. B. 856; 240, L. 
J. 809; 4 L. W. 530; 43 I. A. 207, (P. GC) 

-# Head-note of 88 M. 1162— Hd. 7 


his 


Lay 


divided brother did not give 


But the expression. 
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gave a desree embodying such a declaration. 
On appeal to the High Court, this Conrt 
agreed with the lower Court that no acts of - 
waste were proved and held that the declara- 
tion should remain. Before the Judicial 
Committee it was contended for the respond- 
enta that “as next reversioner he was the 
proper: person to sue for the protection of 
the estate and therefore he had a ‘legal 
right as to property,’ within the meaning 
of section 42 of the Specific Relief Act.” 
It is with reference to this contention that 
their Lordships say in page 6394: “Andin | 
their Lordships’ opinion the «case must 
accordingly be treated as if the suit had 
been dirested simpliciter to a declaration of 
the’ plaintiff's individual right. In the 
view of the Board it is not legitimate 
to give .a plaintiff, .ander cover of 8 
request for ‘further relief’ after all the 
substantial heads of a claim have failed, 
greater right to obtain a declaration than 
he would have had ¿f such a declaration 
had been asked dtrectly.and unaccompanied 
by cther and unfounded claims.” These 
observations are exactly in point. If the 
suit against the Ist defendant is to be 
regarded simply as one for a declaration 
that the plaintiffs are the reversioners and 


-not the lst defendant, the observation of 


the Judicial Committee leaves no room 
for doubt that such a suit would not? be 
maintainable, Mr. Ramaswami Aiyar songht 
to distingaish this case by arguing that 
this was ‘not a case in which there were 
rival claimants to the néarest reversioner- 
ship. I do not think that this matters. 
In Janaki Ammal v. Narayanasami Atyar (4) - 
there was an issue whether =the plaintiff 
was the nearest reversioner. The fact that 


the nearest reversionership “was denied by 


the widow and not by another reversioner is 
not a ground for distinction. I have al- 
ready pointed out that each reversioner 
has not an individual legal character. Mr, 
Ramaswami Aiyar referred to the decision in 
Saudagar Singh v. Pardip Narayan Singh (1), 
where a declaration as to the status of the 
nearest. reversioner was embodied in the 
decree. ‘Lord Parker distinguishes the case 
in Janaki Ammal v. Naroyanasami Aiyar (4) 
on the ground that the declaration in the 
case before the Board was only incidental 
to the main relief given in the case. It 
Pago of 30 M.H O N 
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is stated in the judgment: “It is quite 
true -that it involves a finding that the 
plaintiffa in this case are reversionary heirs, 
but that must always. be the oase where 
a declaration is made following the illus- 
tration (e) of the section, because it is 
only in virtue of the persons claiming the 
declaration being reversionary heirs, and, 
therefore, presumptively entitled that the 
declaration is made.” In that oase . the 
substantial declaration was as to the 


validity of the document, and, therefore, the 


declaration as to reversionership was really 
a part of the main relief given 
case. I do not think this decision is any 
authority for the proposition that a bare 
declaration ~ of. the status as a reversioner 
lies under sestidn..42 of the Specific Relief 
Ast, I do not think it necessary to 
examine the other cases quoted at the 
Bar. 
ordinate Judge is right and this- appeal 
should be dismissed with costs. 
M., CP. 
Appeal dismissed. 


| PATNA HIGH COURT! 
Seconn Civit Appear No, 259 or 1917. 
February 28, 1918. 
Present: — Mr. Justice Jwala Prasad. 
DHANAL MAHTO AND ANOTHER— 
DerenDANTS—APPELLANTS 
5 versus b 
RAMBIRICH RAI—Praarire— 
ESTONDENT. 
Registration Act (XVI of 1968), s. 50—Priority of 
registered document—Fraud, effect of. < 
Section 60 of the Registration Aot has no appli- 
cation in casea where the registered deed is tainted 
with fraud and the party holding the registered 
deed has no claim to priority by virtue of the 
section, the object of which is to put an end to fraud, 


Appeal from a decision of the Sub- 
Judge, Saran, dated the lith January 1917, 
reversing that of the Mansif, Chapra, dated 
the 24th January 19!6. . 

Mr, Nirsu Narayan Sinha, for the Appel- 
lants. ' : ` 

Mre, Bimala Okaran Sinha, for the Réspond: 
ent, 
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I think the’ decision of the Sub-. 
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JUDGMENT.—This appeal must fail, 
Tt arises out of a suit for specific per- 
formance of a -sontract of carpeshg?d said 
to have been entered into’ by defendant 
No. 4 with the plaintiff on the 15th 
December 1914, and for a declaration that 
the usufructuary mortgage bond executed 
by defendant No. 4 in favour of defendant 
No. 1, dated the 8th Jannary 1915, wag 
collusive, and for confirmation of possession 
of 3 bighas 12 cottahs 15 dhurs of land 
agreed to be given in zarpeshg¢ to the plaint- 
iff, bi 

The Court below has found as e fact 
that the defendant No. 4 did contract 
with the plaintiff to execute the mortgage 
bond in terms mentioned in the plaint, It 
has also been found as a fact that the 
mortgage bond executed in favour of the 
defendant No. 1 was collusive and without 
aby consideration. Upon the above findings 
the Court below has decreed the plaintiff’s 
suit zm foto and baş also declared that 
the zarpeshgt deed in favour of defendant 
No. 1 shall have no priority over the bond 
to be exsonted in favour of the plaintiff, 

The learned Vakil for the appellants 
does not contest -the findings of fast and 
cannot do so in second appeal. He simply 
urged that the lower Court was wrong 
in deslaring that the bond to be executed 
in favour of the plaintiff Shall have 
priority over the deed already executed in 
favour of the defendant No. 1, inasmuch as the 
dosument io favour of tha defendant, being a 
registered one, has under sestion 5J of the 
Indian Registration Ast of 1903 priority 
over the unregistered or oral agreement in 
favour of the plaintiff. This contention 
has no force in it, in view of the faot 


that the Oourt has held that the bond 
in favour of the defendant No. 1 was 
collusive and tainted with fraud. Seation 


50 has no application in cases where the 
registered bond is tainted with frand and 
the party holding the registerad-deed hag 
no claim to priority by virtue of thig 
section, the objest-of which is to pnb an 
end tofrand. The authorities on this point 
are too numerous and the principle of law is 
well known. 

The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 
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KOMALBINGH V, JAGANNATH MURATSINGE, 


NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. | 
Secoxp Civiu Appeat No, 340 or 1915, 
September 12, 1916. l 
Prosent :—Mr. Mittra, Offg. A. J, C. 
Raja KOMALSINGH— Pusiniire— 
DEOREE-hOLDER—APPELLANT 
versus 
JAGANNATH MURATSINGH anD OTHERS 
— Derendasts— JUDGMENT DEBTORS 
— RE PONDENTS. 
` Civil Procedurg Code (Act V of 1908),. 33. 148, 161 
--Execution of decree—Ewecuting Court, power of, 
to extend time for payment of decretal amount In. 
herent power of Court—U P Land Revenue Act (XVI 
of 181), 8. 65 \7)—Thekadar Theka jama, defautt 
in payment of—Agreement to re-enter, validity oj— 
Ejectment. : 

Section 148 of the Civil Procedure Code does not 
empower an executing Court to extend the time 
fixed for the payment of a decretal amount. [p. 840, 
col, 2. | 

Time can be extended under that section only 
when a period is fixed for the doing of any act 
prescribed or allowed by the Civil Procedure Code, 
-and not by a decree. [p. 840, col, 2.) 

Jug Ram v. Jewa Ram, 3 Ind. Cas, 497;6 A. L. J. 
647, Het Singh v. Tika Ram=14 Ind. Cas. 240; 84 A. 
388; A. L. J. 881, Suranjan Singh v. Ram Bahal 
Lal, \7 Ind. Cas, #12; 10 A. L. J. 620 and Dharmaraja 
lyer v. Sreenivasa Mudaliar, 31 Ind. Cas. 240; 2 
L. W. 1074; 29 M. L. J. 708 18 M. L. T. 486; 
iA M. 8676, followed. ` - 

Section 151 of the Civil Procedure Code is 

_not meant to empower an executing Court to 
alter a decree or in any way to affect its finality, 
[p. 841, col. 2.3 

Section 65 (a), sub-section 7 of the O.P. Land 
Revenue Act, though not expressly providing for 
ejectment on the ground of a thekadar’s failure to 
pay the tkeka jama, recognises the validity of an 
agreement providing for the re-entry of the land- 
lord on default of payment of the theka juma, 
Tp. 84}, col. 1.] 

Miscellaneous appeal from the order 
passed by the Divisional Judge, Hoshangabad, 
Nerbada Division, in Miecellaneons Appeal 
No. 3 of 1915, dated the 18th March 1915, 

Mr, F. W. Dillon and the Hoan’ble Mr, 
M. R. Disit, for the Appellant, 

Sir Bipin Krishna Bose, for the Respond- 
ents. ` f 


JUDGMENT.—The plaintiff-appellant is ` 


tbe superior proprietor of a village of 
which the defendant is a thekadar with 
protected atatus. On the lith May 1914 
a decree was passed for arrears of rent, 
which provided that on failyre to pay the 
amount on or before the llth November 
1914, the defendants were to be ejected, 
The decretal amount was not paid and 
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the plaintiff-appellant was put in possession 
of the village on the 15th January 1915. 
On the 19th January 1915 the defendants 
deposited Rs. 2,500, which was a few 
rupees short of the decretal amount, and 
asked that the time should be extended 
and they should be restored to possession. 
The first Court refused to do so. Against 
this order there was an appeal to the 
Divisional Judge, who remanded the case’ 
for an enquiry as to whether there was 
sufficient cause for the delay in psyment. 
The plaintiffappellant has filed this 
o-appeal against the order of remand. 


The first point for consideration is whetber 
section 148 of the Civil Procedure Cade 
empowers an executing Court to extend 
the time fixéd for paynfent of the decretal 
amount, There is nothing in the language 
or the position of the section in the Code, 
which would make it inapplicable to an 
executing Court, if the condition required 
by the section is otherwise fulfilled. That 
saction enables a Court to enlarge time, 
even though the period originally fixed 
may have expired. But time can be en: 
larged only whena period is fixed for the 
doing of any act prescribed or allowed by 
the Civil Procedure Code. It does not, in’ 
my opinion, apply to a case where time is 
fixed by a decree. The sot which bas to 
be done must be an act dra duty imposed 
by the Code itself and not by- a desree 
under the Code. The following oases sup- 
' port the view which I have taken: Jug Rom 
v. Jewa Ram (1), Het Singhv Tika Ram (z), 
Suranian Singh v. Ram Bahal Lol (3), 
Suranjan Sırgh v. Ham Bakal Lal (4) and 
Dharmaraja Iyer v. Sreenivasu: Mudaliar 
(5). In Surazgan Singh v. Rambahal Lal 
(3) Chamier, ©. J., points- out that the 
same view has been accepted by Reid, 
0, J., in Hukam Chand v. Hayat (t) and 
by Messrs. Evans and Piggott in Narendra 


ee ne = 


(1) 3 Ind. Cas. 497; 6 A. L. J. 647. 
129) 14 Ind. Cas. 240; 34 A. 888, 9 Á. L.J 
881. ‘ 
(8) 17 Ind Cas. 9'2;10 A. L. J. 
(4) 21 Ind. Cas. F85; 11 A. 
682. 
(51 31 Ind. Cas, 240; 2 L. W, 1074; 29 M. L. J. 708; 
16 M. L. T. 49"; 9 M. 874, ; 
(6) 16 Ind. tas. wii; 99 P. E, 1912; 121 P, W. R. 
1914. > t . 


520. i 
L. J. 950; 35 A. 
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Bahadur Singh v. Ajudhya Prasad (7). Tt has 
been argued before me that although the 
payment of money is not prescribed by the 
Code, it is allowed by the Code, and Order 
KAT, rale 1, is referred to. Bat that “order 
merely provides niodes for paying money under 
a decree. It is the decree, however, which 
creates the ‘duty. of paying the money. 
The words : “ast _presorjbed” refer to a 
duty and the words “act allowed” refer. to a 
privilege | created by the Code. The payment 
of desretal money is not, therefore, an act 
such as is contemplated by section 148. I, 
therefore, agree with the appellant that the 
Courts balow have no power under section 148 
to extend the time fixed by the decree. 

It is urged for the respondents that the 
desree for ejectment was illegal, as there is 
no Statute applicable to the case which pro- 
vides forsuchejectment. Seotion 65 (a), sub- 


` 


— section 7, of the Land Revenue Act, however, 


though not expressly providing for eject- 
ment on the ground that the thekadar has 
failed. to pay the theku gama, recognises 
the validity of an agreement providing 
for the re-entry of the landlord on default 
of payment of thska jama, -The defendants 
“did not contest the claim for ejectment,. 
and it is not possible to say whether there 
was such an agreement between the par- 
ties or not. 
in this oase should be regarded as a consent 
decree and relief against forfeiture granted on 
the principle rasognised in a number of cases: 
Krishna Boi v. Hari Govind (&), Nagoppa v 
Venkat Rao (9) and Balambhat Ratgibhat v. 


Vinayak Qangatrao (10). These oases, 
‘however, . proceed upon the view that a 
consent decree is merely the adoption 


‘of a contrast with all the incidents of that 
contract. In the present case, there was 
no consent decree, but it is argued that 
as the defendant did not raise any objes- 
tion to the relief for ejectment, they must 
be. deemed to have consented to it. I can 
find no warrant for such a presumption, 
The failure to raise the plea is consistent 
with the existence of a contract providing 
for such ejectment.. 

Lastly it is urged for the feapandents 


that . this was a case tor the ezer- 
(7) 5 Ind Cas. 443; 13 O. O. 28, 
(8) E Bom L. R. 818; 31 B. 15; 1 M. L. T. 370. ` 
(9 24 M. 265. 
a 10Iud. Oas. 746; 18 ik L, B 154; 25 B. 
239, 


x 
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“It is next urged that the decree . 


“above finding is 
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* 
cise of the inherent power of the Court 
to enlarge time for the ends of justice 
under section 151 of ‘the Civil Prosedure 
Code. The Court passed a decree, rightly 
or wrongly, for ejectment against the de- 
fendants, if they failed to pay the arrears 
of rent within the time fixed by the Court. 
There was no appeal from the decree, nor 
was any review of that- decree sought, I 
do not think section 151 was meant to 
empower the executing Court to alter the 
decree, or in any way affect its finality. 
The case is undoubtedly a hard one, but 
it is my duty to give effest to the law 
as I understand it. The orderof the lower 
Appellate Court is reversed and that of 
the first Court restored. Hach party will bear 
his own costs throughout. 


Appeal allowed, 





PATNA HIGH COURT. 

Ssoonp Civit Appear No. 687 or 1917. 

June 6, 1918, 

Present:——Mr. Justise Jwala Prasad. 
Musammat DHONDHIA AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
HEKAYAT PANDEY AND OTHERS— 
Devexvants— RESPONDENTS, 

Hindu Law— Widow, alienation by—Consideration, 
part of, not for legal necessity —Sale, entire, whether 
should be set aside—Purchaser, liability of, Jor mesne 
profits, 

If a sale by a Hindu widow of her husband’s 
property is partially invalid owing to want of 
legal necessity, the whole sale must be set aside 
and the purchasers are liable to account for mesne 
protits for the period that they have been in pøs- 
session fp. 842, col. 2.] 

Appeal from a decision of the District 
Judge, Chapra. - 

Mr, Hurnarain Prasad, for the Appellants. 

Mr. Lakshmi Narain Sinha, for tLe 
Respondents. 

JUDGMENT.—The. finding now remit- 
ted on second remand is that the auction- 
sale in execution of the decree for arrèars 
of rent which accrued after the death of 
Bishun was not for legal necessity. The 
reason givan by the learned Judge for the 
that the musammat had 
executed a Zarpeshgi deed in favour of, 
defendants Nos. 1 to 4 for the purpose of pay- 


‘ing up the. amount of the desree in execution 


af which the property was sold; that the 


XN 


~ mot paid to the musammat. 
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deoretal amount should -have been paid 
out of the Zarpeshgi money, and that if 
these Zarpeshgidars and the widowas between 
themselves failed to do so and allowed the 
property to be sold, it is obviously unjust 
that the reversioners should suffer thereby. 
The learned Judge also finds that the 
sale for the arrears of rent which accrued 
_during the time of the lady was not legal 
necessity. In order to appreciate this it 
is necessary to mention that the Zarpeshgi 
bond was executed onthe {9th of July 1905, by 
the musammat for the following purposes:— 

(1) to pay up a -prior debt of her hus-' 
band’s time Rs, 165; 

(2) to pay up the rent decree in ques- 
tion Rs. 55; and 

(3) to satisfy certain other sums due to. 
the Zarpeshgidars themselves. 

Both the Courts below concurrently found. 
that it was not proved that the -Zarpesh- 
gidars paid Rs. 55 to the musammat for 
the purpose of satisfying the’ deoree and 
that it was also not shown that there 
was any other dabt of Rs. 80 due to them 
as mentioned inthe Zarpeshgi bond. Under 
the terms of the bond, which has been 
read to me, defendants Nos. 1 to 4 were to 
remain in possession of ths properties in 
lieu of Re. 300 which. was advanced by 
them and they were to pay rent of the 
Jand to the landlord, namely, Rs. 15-13-9, 
The rent-decres which was obtained prior 
to the execution of the mortgage bond 
was the first charge on the property and 
the sale of the holding in execution of 
that decrees was likely to prejudice the 
interest of the mortgagees themselves. It 
was, therefore, natural as the learned-Judge 
bas remarked that the 
would keep the money in their own hands 
‘in order to pay up the rent decree, and 
thus to prevent any . possible. danger to 
their own mortgage interest, It was held, 
as already observed,, that the money was 
The austion: 
sale- in execution of the decree, therefore, 
took. place on account of the non-payment 
of the money by the Z arpeshgidars either 
to the musammat or to the. decree. holders- 
landlords. It «happens in the present case 
that the Zarpeshgiders have purchased the 
—property from the anction-purchaser Ganga 
Thakur, defendant No, 5, 


/ ` 
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Zarpeshgidars: 


They, -therefore, ` 
opcupy the combined position of auçtion-_ 
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purchasers and Zarpeshgidars. The rent. 
decree as mentioned in the body thereof 
was in respect of the years 1309 to 1312 
and the amount of the arrears as set out ’ 
in the decree was Rs. 31-16. The 
annual rent due to the deoree-holders was 
at the rate of Rs, 10-9-2. This means 
that the rent-deoree was in respect’ of 
rent for three years, namely, 1310 to 1312. 
There might be some money for 1309 
also, Bishun, the husband of the lady, 


is said to have died in 1810 or 1811 so 


that the major portion, if not the entire, 
of the decree wasdue at the time of the 
musammat. The onus of proving legal, 
necessity was upon the defendants. No- 
thing has been brought to my notice in 
the course of the argument ‘on behalf of 
the respondents to show that the debt 
was for legal necessity, and I agree with 
what the learned Sessions Judge, at the 
outset of his judgment says: “In the 
present oase no such other grounds have 
been made out.” The learned Judge, there- 
fore, is right in holding that the sale of 
the property so far as the arrears ‘that 
accrued during the time of the musammat 
are concerned was not for legal necessity; 
and that nothing passed to the auction, 
purchaser except the right, title and in- 


-terest of the musammat. whioh, on account 


of her death, bave ceased to exist, 

As shown above, the major part of the 
decree in execution of whioh the sale took 
place was of the time of the musammat 
and the principle laid down in the case 
of Hari Kissan Bhagat v. Bajrang Sahat, 
Singh (1) applies, In the terms of 
that authority the sale being partially 
invalid owing to want of legal ‘necessity 
the whole sale must be set aside and 
the purchasers are liable to account for 
mesne profits for the period that they were 
in possession. Defendants Nos. 1 to 4 are, 
however, in possession of the property by 
virtue of the Zarpeshgi deed and so no ques- 
tion of mesne profits arises in the case, so long 
as Rs. 165, the amount of debt of the time 
of the musammat’s’ husband, is not paid. 
by the plaintiffs, 

The auction sale is not binding upon 
the plaintiffs as reversiovers and the defend- 
ants have no right, title or interest in 
their favour , by - virtue of their auction- 


(1) 1 Ind, Cas, 484, 18 O, W. N, 644, Q0. L, J. 468, 


= 


of the case. 


rad 
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purchase and the plaintiffs are entitled to 
possession on payment of Rs, 165. ` 

The result is that the appeal is decreed. 
The judgment and decree of the- learned 
District Judge are set aside and those of 
the Maunsif are restored. There will be 
no order as to costs in the ciranmstances 


Appeal allowed. 


| 


` 


NAGPUR JUDICIAL COMMISSIONER'S ` 


COURT, 
Secon Civiu Aperan No, 215-B-or 1916. 
November 16, 1917. : 
Present: —Mr. Prideaux, A.J.C. 
NAGO AND oranrs—Dsrenpants— 
APPELLANTS: . 
: Versus ~ 
TUKARAM—PLAINTIFE— RESPONDENT. 

Registration Act (XVI of 1908), 8. 49—Lease, un- 
registered, admissibility of—Oral_ evidence to prove 
tenancy whether admissible. ` ` 

Where an unregistered deed of leasé is rejected as 
being inadmissible as proof of a lease, there is 
nothing to prevent the evidence of witnesses who 
speak to ‘the existence of the relationship of 
landlord and tenant between the parties being ad- 
mitted [p. 843, col. 2.] 

A tenancy can be proved without proving the 
lease, if there be any. [p. 845, col. 2.] 

Amir Al v. Aykup Ali Khan, 25 Ind. Cas, 599; 19 
O. L. J, 428; 41 0. 317, followed, 


Appeal against the decrae of the A Additional 
District Judge, Hast Berar, dated the 
15th April 1916, 

Mr. M. V. Joshi, for the Appellants. 

Mr. G.R. Pradhan, for the Respondent. 

JUDGMENT.—The following genealogical 
tree explain the relationship of the parties:-— 


TUKARAM 





(ofendants) i b 


Pan. 


i : Appa ` 
(adopted by Nana Patel) 
Married Harnabai 


2 ` 


Tukaram 
Ho p - (alleged adopted son), 
plaintiff, 
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The plaintiff's -oase is that the 4 fields 
in suit situated at Deosari in the Pusad 
Taluq belonged to hia grandfather Bhav, 
son of Tukaji Maratha, who died some 30 
years ago. He says the family are separate 
and ibat Bhan’s son Appa inherited the 
fields and cultivated them. He died in 
1898 when the land came to his widow, 
Hacnabai. Plaintiff was adopted by. Harna- 
bai, In 1961.02 Harnabai had leased the 
fields to Raoji, the deceased father of 
the present defendants. He paid the lease 
money till 1911, the year of his death 
since when the defendants have paid no- 
thing and are cultivating the felda by 
force. He sues for possession. The de- 
fence is that the fields were not the self- 
acquired property of Bhan but were acquir- 
ed by Tukaram, plaintiff's ancestor. After 
his death his four sons were his heirs. 
‘Bhan’s son Appa was given in adoption to 
Nana some 40 or 50 years ago and by this 
adoption Appa lost al} rights to the fields. 
After Jalba’s death Raoji became the sole 
owner of the land and after his death 
the defendants have been peacefully enjoy- 
ing tke- fields as “owners. The lease 
was denied and it was stated that neither ` 
Appa nor his widow ever cultivated tle 
fields during the last 30 or 40 years. 
Harnabai had Sled a suit against Raoji, 
Suit No. 27 cf 1£08 on the file of the 
Munsif, Dharwar, to recover lease-money 
but that snit/was dismiseed. The first 
defendant had filed a suit sgainst the 
plaintiff, Suit No265 of 1912, for mutation 
of names and got a decree. ln that 
suit the -question of adoption of Appa by 
Nana was decided „and it is now res 
judicata, They deny all knowledge of the 
adoption of the plaintiff by Harnabai and 
state that if the - adoption of Appa by 
Nana is not proved, then the family being 


-joint Harnabai had no right to adopt a 
son. It was lastly. contended that as, 
defendants have been in possession as 


„owners for more than 12 years they had 
acquired a valid title to the land. In 
his reply plaintiff stated he ‘held posséssion 
within 12 years of suit and that Civil 
Svit No. 27 of 1908 was dismissed as a 
result of compromise ont of Court by 
Raoji paying the- lease-money to Harnabai; 
that he knows nothing about the question of 


tbe adoption of Appa being desided in 


t 
. 
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Snit No.-265 of 1912 and if desided, the 
question was incidental and could nob be res 
judicata, - 

The findings of the first Court may be 

summarised thus:—(a) Bhau was separate 
and the fields in suit were his self-acquired 
property; (b) the desision in Suit No. 265 
of 1912 as regards Appa’s adoption by 
Nana was not res judicata but that there 
was evidence to show ‘that Appa was.so 
adopted) (c) plaintiff had been adopted by 
Hlarnabai to her husband Appa and that she 
had a right to adopt to him; (d) after Bhau’s 
death Appa used to manage the lands in 
suit -and after hia death his widow, 
Harnabai, let the fields to Raoji; (e) that 
the lease by Raoji in favour of the lady 
for the years 1311 to 1319 Fasli being 
unregistered could not be received in evi- 
dence; (f) that there was evidence to show 
that rent in money or in kind was paid 
by Raoji to his lessor; ‘g) plaintifi’s pre- 
decessor was fonnd to have been in posses- 
-gion within 12 years of suit and defend- 
ants’ possession was not adverse. The 
claim was decreed. On appeal the finding 
that the plaintiff was validly. adopted by 
. Harnabai’ was nol attacked and ‘the Judge 
writeg:— 
- “Also in the argument it has nob been 
disputed that Appa was given in adoption 
to Nana. The learned Pleader for the 
respondent urges title of Bhau alone and 
also prescriptive title of Appa from 1834 and 
also the altornment of defendants as tenant 
whioh estops them,. The property belonged 
to Bhau solely. if it belonged to the 
family and was held adversely tə the 
family by Appa who had gone out of the 
family the defendants’ right would be 
extinguished. If defendants tock the land 
on lease from Harnabai then estoppel would 
work,” 


The Judge finds that the Bhagni Register ` 


of 1874, Exhibit P-2, showed Bhan as 
the owner of the fields alone and that 
Eixhibits D-10 to D-24 show that from 1899-00 
to 1908-09 the assessment was paid by Harna- 
bai, wife of Appa and from 1909-10 to 1912-13 
it was paid by the plaintiff, the defend- 
ants uot paying until 1913-14 (Exhibits 
D.25 and D-26). The Court finds that 
the plaintiff's evidence established that 
the land belonged solely to Bhau but as 
Appa went out of the family by adoption 
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his interest in the lard ceased but he 
sontintied to hold the land. as his own and 


after him his widow did the same pay- - 


ing assessment and leasing out- the fields; 
and further that this possession sould not 
haye been on behalf-of the family since 
he was no member of it and hence it 
was adverse and for more than 12 years; 
and lastly among the lessees was Raoji, 
the father of the present defendants. 
The appeal was dismissed. Against that 
dismissal the present appeal has been filed. 

.Whether Appa’s adoption by Nara is or 
is not res judicata it is unnecessary to 
consider for both Courts bave found the 
adoption proved. It is urged for the 
appellants that under Explanation 4 of 
section 11 of .the .Civil Prosedure Oode 
plaintiff's ownership by adverse possession 
on Appa’s part not having been raised 
in the former suit could not be raised 
now. This question was not raised by 
the plaintiff in the former case, so thé 
defendants in any case were not required 
to meet the issues not tended by the 
plaintiff. The present plaintiff thén was 
sued as the son of Bapu. The case was 
ex parte and though an ex parte judgment 
cap, of course,- be res judicata yet in 
matters that travel beyond the record the 
principle cannot well -be applied. A copy 
of the plaint in that suit is not on 
record, nor a copy of the decree, Stress 
‘is laid on the fact that Exhibits D-6 to 
D 9, copies of the entries in the register 
of ‘right with respect to these 4 fields 
-show that they bad been placed in the 
names of the’ defendants; but though 
there is a presumption as to the correctness 
of such entries, that presumption is 
rebuttable and it is obvious the dudge of 
the Court below has considered the evi- 
dence suficient to show that despite 
these entries the defendants are 
real owners of the jand. The. entries in 
Exhibit P 2 may not be inconsistent with 
the defendants’ case, but we would have 
expected the names of the other members 
of the family to be entered in the column 
beaded “Hixtent of. the share held by 
sub sharer, jointness shown in fraction of 
a rupes.” The Exhibit as it statde shows 
that Bhau was the sole owner of those 
fields. It is further contended that adverse 
possession was neyer advanced either in 


not the . 


/ 
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the plaint or the pleadings; that plaintiff 
claimed by sinheritance; and that the 
lower Appellate Court has 
new case tor the plaintiff. The plaintiff 
in his plains certainly claimed . possession 
as the son of Appa who held as the son 
of Bhau. He also stated :—‘“Appa son of 
Bhanu, Patel, cultivated the said field. Appa 
son of Bhau died in the year 165998 
approximately and after him his widow 
Harnabai cultivated the said fields as 
- owner thereof, The plaintiff is the adopted 
son of Appa Patel taken in adoption by 
Harnabai.” But if the land’ belonged 
solely to Bhau, which is the finding of 
the lower Appellate Court and a finding 
of fast, on his death it would not go to 
his family but to his widow, if he had 
one. This point has not been made clear. 
But even if he had a widow after her 
death the land would revert to the family. 
The objection that the pleadings did 
not support the case of title by prescrip- 
tion by Appa’ and Harnabai is met by 


the learned Judge of the Court below in’ 


paragraph 8 of his judgment in these words :— 

“Bot the plaint itself states this long 
possession and clearly means.as owner. The 
later statement certainly gives the basis of 
this ownership as the self-acquisition by 
Bhau and the denial of adoption of Appa. 
But though one part fails the other re- 
mains and the plea is that plairtiff’s pre- 
desessors have been in possession as full 
owners for very many years past. No fur- 
ther plea of fact is required to show that 
defendants’ claim would be extinguished 
long .ago, I do not think then that this 
“js making out a new case. The case is 
contained in the plaint and pleadings. But 
apart from that, the fact that Raoji himself 
took the land on lease shows that this 
ownership was admitted. The relationship 
of landlord and tenant was establisbed and 
annot. be denied so long as defendants 
remain in possession,” 

I think the lower Appellate Court is 
correct, The third issue runs :— 

“Waa the plaintiff and his predecessor- 
in title in possession of the fields in suit 
as owner within 12 years before the institu- 
tion of the-suit P” 

Under this issue plaintiff was entitled to 
show that he and Appa were owners 
either by inheritance. or by prescription, 
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and I do not think it oan ba said as 
has been argued that the defendants were 
taken by surprise and that the casa of 
adverse possession on the part cf the 
plaintiff and Appa and Harnabai is a new 
one. As regards the lease, ib is said that 
as it is not registered ib cannot be admitted 
in evidence, nor is the evidence to preve 
it admissible, The lease has not been taken 
into account, but evidence to show that 
Raoji did as a matter of fact pay lease 
money is admissible and though the wit. 
nesses as to the lease have been rejected, 
there is nothing to prevent the evidense 
of witnesses who speak to the relationship 
of landlord and teuant being admitted, for 
a tenancy can be proved without proving 
the lease, if there be any: Amir Aliv. Aykup 
Ali Khan (1). The judgment in Suit No. 
27 of 1908 Exhibit D-4 shows that it 
was dismisred under section 102 of the old 
Oivil Prosedure Code as the plaintiff waa 
absent and, therefore, the desision in that 
case cannot help in this. The true fact 
of the case seems to me to be that Bhau 
‘was separate and the property being self- 
acquired on his death Appa, his natural son, 
was allowed to take possession after he 
had been given away in adoption. After 
Appa, Harnabai continued in possession and 
it was not until Ruoji’s death that the 
defendants asserted their title to the 
land. Oa a fall consideration of the 
arguments advanced on behalf of the ap- 
pellants [ am of opinion that the case 
has been correctly desided. 

This appeal is, therefore, dismissed with 
costs. á 


Appeal dismissed. 
(1) 25 Ind. Cas. 509; 41 0, 347; 190. L, J. 428, 


PATNA HIGH COURT, 
Szoonp Cryin Appears Nos, 2326 anp 2819 

cr 1915 awp 279 or 1916, 

November 28, 1916. 
Present:—Mr, Justice Jwala Prasad. 
MOHAN SAHU AND orners—Devenpanrs 
—— APPELLANTS 
Versus 

SAGUN{ SINGH AND OTHER3— PLAINTIPES 


— REFSPONDENTS 
Bengal Tenanay Act (VIII B, O, of 1885), & 70 
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Appraisement, order as to, finality of—Civil Court, 
whether can question order— Jurisdiction. 

An order passed under section 70 of the Bengal 
Tenancy Act under a jurisdiction preperly vested 
cannot be said to be ultra vires for want of proper 
adherence to the small regularities in the procedure 
prescribed for the exercise of that jurisdiction 
[p. 847, col. 2] 4 | 

An order passed under section 70 of the Bengal 
Tenancy Act is final under clause 5 of the section 
and cannot be questioned in a Civil Court. [p. £47, 
col. 2.3 h dane 

Appeal from a desision of the District 
Judge, Gaya. 

Messrs. Kulwant Sahay and “Rajendra 
Parsad, for the Appellants. 

Mr. Amir Hossain, for the Respondents. 


JUDGMENT.—The appellants in these 
ases are the landlords of a village called 
p Karma, Mahal Unsu, District Gaya. 
The respondents are tenants in the said 
village. 

The appellants as landlords applied to 
the Sub-Divisional Officer of Aurangabad 
under sections 60 and 70 of theB engal Tenancy 
Act fcr the appraisement of the crops 
of the defendants-respondents, The Sub- 
Divisional Officer of Aurangabad on 23rd 
December 1913 directed one Nowratna- 
Panday an officer of his Court to appraise 
the crops as prayed for by the appel- 
lants. He also ordered for a notice 
to issue on the opposite party to file 
objections, if avy, by the 3rd of January 
1914,° This notice was served upon the 
plaintiffs on 24th December 1913. The 
officer deputed appraised the crops on the 
locality on 25th December 1913 and on the 
3rd January 1914 the date fixed in the 
case, filed the appraisement papers with 
his report. On that very day the tenants 
plaintiffs tiled’ their objections to the 
appraisement. The Sub-Divisional Officer by 
his order of the 3rd of January accepted 
the appraisement papers and directed that 
a decree be prepared accordingly. : 

The respondents filed the suit before the 
Munsif of Aurangabad on 28th January 1914. 

The maiu contention among others of the 
plaintiffs, was that the order of the 3rd of 
January and the decree passed on the basis 
of the said order were altogether without 
jurisdiction. The- learned Munsif accepted 
this contention of the plaintiffs and held 
that the proceedings adopted by the Sub- 
‘Divisional Officer for appraisement and the 
deereo were ulira vires, 
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The District Judge in appeal upheld this 
view of the first Court and dismissed the. 
appeal of the present appellants. 

The appellants, therefore, have some to this 
Court in appeal and contend that the order 
of the learned Court below is wrong and 
that the Civil Court had no juriadiction 
to set aside the order of the Collector passed 
under sections 60 and 70 of the Bengal 
Tenancy Act. Reliance ds placed upon clause 
5 of section 70 of the said Act which runs 
as follows:— The Collestor may, if he thinks 
fit, refer any question in jispute between the 
parties for the décision of a Civil Court but 
subject as aforesaid, his order shall be final 
and shall on application to a Civil Court by 
the lsndlord or the tenant be enforceable as 
a decree.” 

This clause obviously contemplates the 
finality of all ordera passed by the Collestor 
under section 70, The reason given by the 
learned Court below for setting aside the 
order and the decree under section 70 made 
by the Sub- Divisional Officer may be given 
in his own words: “On the other hand I do 
not see how the appellant can contend that 
the provisions of section 70 of the Bengal 
Tenancy Act were observed. The provision 
that the party shall be heard upon the report 
Seems to me to bea condition precedent to 
a legal order passed under that section, As 
the learned Munsif has shown and he is 
supported by the documentary evidence, the 
plaintiff had no opportunity of being heard 
upon the report. The report was put in Court 
and at once accepted although it was ofa 
nature which required partigular reasons.” 
The sole ground, therefore, upon which the 
learned District Judge has held that the 
order of the Collector under section 70 was 
withont jurisdiction, is that under clause 
4 of section 70 no opportunity was given to 
the plaintiffs of being heard with regard to 
the appraisement made by the Amin or the 
officer deputed by the Sub- Divisional Offiser. 
The documents referred to as sapporting the 
District Judge in his view that the plaintiffs 
were not given an opportunity have not been 
mentioned by the District Judge in his 
judgment, but from the judgment of the 
Munsif itis clear that these documents are 
the order of the Sub-Divisional Officer dated 
8rd January 1914 and the notice Exhibit E 2° 
thatwasserved upon the plaintiffs-respondents, 
The notiee was served upon them, as already. 
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ssid above, on the 24th of December 1913 
and it was intimated by that notice that 3rd 
of January 1914 was fixed for the hearing 
of the case and for any objection that they 
might make to the appraisement being made, 
Asa matter of faot in accordance with the 
notice the respondents did appear on the 3rd 
January 1914 and did file their objections 
both as to the right of the landlord to 
appraise the crops and as to the actual estimate 
made by the officer deputed for the 
appraisement. The first document relied 
upon by the Court below is an order of the 
Sub-Divisional Officer, which it is well 
to give in full here as the contention of the 
parties mainly centres round this order: “Date 
8rd January 1914.. Heard parties, following 
the desision of Settlement Authorities, I 
decide that the lands are held on batat 
system, As, however, it appears from the 
Amin’s report that the tenants have removed 
the greater portion of the cropand that in 
the circumstance a division would be very 
unfair to the malzks, L order that the dana- 
bandı made by the Amin be accepted, Prepare 
decree at 53 paseriea_kutcha per rupee”. I 
cannot fora moment conceive that upon this 
order it is possible at all to contend that no 
opportnnity was given to the plaintiffs re- 
spondents to be heard in this case or to prefer 
their objections with regard to the danabandd 
made by the offiser deputed to make it, 
The opening words of the order “Heard 
parties” are conclusive to show that oppor- 
tunity was given and that they were actually 
heard. 

Tt is contended that they were heard only 
upon the right of the landlord to apply for 
appraisement and not as regards the actual” 
appraisement made by the officer. We cannot 
go into the details of what actually were 
the submissions made by the respondents 
before the Sub-Divisional Officer but it is 
significant that the order approving of the 
appraisement is the order contained in one 
order only of the 3rd of January and that 
order follows the words “heard parties.” It is, 
therefore, obvious that the parties were heard 
on all the points that they wanted to be heard 
on. At any rate that was the date fixed for 
the danaband: papers to be filed and consider- 
ed by the Court, notice whereof was already 
given to the plaintifis-respondents on the 
24th of December 1913. We have nothing 
on the resord er in the dosnments relied npen 
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by the Court below to show that they were 
not heard and that no opportunity at all was 
given, In the face. of the order referred to 
above, of the 3rd of January, it is impossible 
to say that no opportunity was given to them, 
I think it must=be presumed that the Sub- 
Divisional Officer did gives an opportunity 
to the respondents to be heard. A presump- 
tion should be made of the, regularity of 
the proceedings of the. Sub- Divisional Officer. 
1, therefore, think that the Court below was 
in error in holding that no opportunity was 
given to the respondents to be heard against 
the appraisement made by the officer. But 
suppose for the sake of argument that no 
opportunity at all was given it wouldamount to 
nothing more tban irregularity in the proceed- 
ings of the Collector for the appraisement 
of the crops. An irregularity of this kind 
cannot take away the jurisdiction vested in 
him by the Statute and I think that it is 
now settled Jaw that an order passed 
under a juriddiction properly vested 
cannot be said tobe ultra vires for want of 
proper adherence to the small regularities 
in the procedure prescribed for the exercise 
of that jurisdiction. Itis needless to cite 
authorities on the point. It is not at all dis- 
puted by the respondents, and, as a matter of 
fact, it has been held by the Oourts below 
that the Sub-Divisional Officer of Auranga- 
bad had jurisdiction to make the order 
passed by him on the 3rd of January 
aesepting the appraisement made by the 
Amin and directing the preparation of that 
decrees on the basis thereof, The order of the 
3rd of January was, therefore, an order with- 
in the powers vested in him by section 70 
and is final under clause 5 of the section and 
cannot be questioned in a Oivil Court. The 
District Judge is wrong in holding that the 
order of the Sub-Diyisional Officer under 
section 70 was without jurisdiction and in 
decreeing the suits of the plaintiffs. I, there- 
fore, allow the appeals withicosts. The suits 
are dismissed with costs throughout. 


Appeals allowed, 
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PATNA HIGH COURT. 
Frasr Civit APPRAL No. 108 or 1918. 
December 4, 1918. 
Present : ~Mr. Justice Roe and Mr. Justice 
Coutts, 
Babu SAHAJ NARAYAN SAHI AND oraers 
—APPELLANTS 
versus 
WAJLD HUSSATN anp RECEIVER TO TAE 
Esrare or Babu BAIJNATH SAHI— ' 


—RESPONDENTS. 
Hindu Law—Father adjudged insolvent—Sons, 
share of, in joint property, whether liable to be 


sold. 
_Wherə a Hindu father is adjudicated an insol- 


vent, his sons’ shares in the joint family property 
are not liable to be sold to pay his debts. 


Appeal from a desision of the District 
Judge, Muzsfferpore, dated the 2nd March 
1918. i - 

FACTS.—One Sahaj Narain had two 
sons, Baij Nath Prasad Sahi and]Jagannath 
Prasad Sahi. All three formed members 
of a joint Hindu family and lived to- 
gether. Sahaj Narain was adjudicated an 
insolvent and a Raeosiver was apprinted 
to dispose of his assets and py off his 
. debts. Tha insolvent and his two sons 
po3sessed soma joint: ancestral property. 
Tne Receiver procesded to sell the- joint 
property and payoff the debts on the 
ground that the father having been 
declared insolvent must be deemed to be 
civilly dead and as such tbe sons were 
under a pious obligation to pay the 
father’s debt, The sons objected on the 
ground that their interest in the joint 
property was not liable te be sold to 
pay off- the debts of their insolvent father, 
The Districts Judge agreed with the 
Receiver and disallowal tha objection oa 
behalf of the sons of the insolvent. He 
held that the sons’ shares were liable to 
be sold in the insolvency proceeding. 
Against this degision the objectors appealed 
to the High Court under section 45 of 
the Provincial Insolvency Ast. 


Mr. Rai Tribhuban Nath Sahai, for the Ap- 
pellants, contended thaf the Court below 
was wrong in holding that the sons’ 
shares in the joint Hindu family property 
are liable t3 bə sold in the insolvensy 
proceedings. The liability of the Hinda 
sons t> pay tha father’s debi arises only 
on the death of the father. ‘The 
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osiver* had no jurisdiction to sell any 
other property but that of the insolvent. 

No one appeared for the Respondents. 

JUDGMENT.—In this case the question 
in isaue is whether the Reseiver had power 
to sell more than the estate of an in- 
solvent whose property was in his hands 
under an adjudication in bankruptcy. 
The objectors are the “two sons of the 
insolvent and they urge that their sharés 
of the house should bə excluded from 
the sale. The learned Judge accepted 
the Reseiver’s view- on this point that 
the father being a bankrupt and civilly 
dead, the sons were bound to’ pay his 
debts, and that, therefore, the sons’ shares 
in the house might ba sold. along -with 
that of the insolvent’s. If we accept the 
proposition of the Reseiver that the father 
ig oivilly dead, then the sons have 
sucseeled by civil survivorship to the 
whole of the property now in -the 
hands of the Reseiver. Weare of opinion 
that the Receiver not being in any way 
connected with the estate of the two sons 
is precluded from dealing in any manner 
with the property belonging to the two 
sons. We, therefore, direst that the sale 
to ba effacted by the Rəsəivər bə limited 
to the share of the insolvent in the estate. 

Thera is no appearanca on thé other 
side, The appeal is allowed and there 
will be no order a3 to costs. 


Appeal allows1, 


- 
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BENI MADHUB KUNDU V, EMPEROR, 


CALOUTTA HIGH COURT. 
CriminaL MiscsLuaneous Case No. 82 
or 1918. 

August 26, 1918, 

Present: —Sir Lancelot Sanderson, Kr, 
Chief Justice, and Mr. Justice Panton. 
BENI MADHUB KUNDU—<Accoser— 
PETITIONER 
Versus 


_ ,EMPEROR—Opposite Parry, 
Criminal Procedure Code (Act V of 1898), s. 423— 
Trial by Jury —Appeal—Verdict set aside—Re-trial. 


The petitioner was convicted in a trial by the 
Sessions Judge with a Jury on a verdict of guilty. ` 
On appeal the verdict of the Jury was set aside 
on the ground of irregularity and the” ollowing 
order was made by the High Court: “It will be 
open to the Crown to proceed further with the 
case, if it be so advised ...We direct that until a 
fresh trial, if any, the accused be enlarged on bail 
to the satisfaction of the District Magistrate:” 


Held, that the order of the High Court did not 
amount to an acquittal or discharge, butto an 
order for re-trial, subject to the right of the Crown, 
if it thought fit, to withdraw the proceedings. [p. 
850, col. 1.] 


Rule against the order of the District 
Magistrate, Howrah. 

Babu Norendra Kumar Boss, for the Peti- 
tioner. 

Mr. Orr, for the Crown, 


JUDGMENT, 

SANDERSON, O. J.—This was a Rule obtain- 
ed on behalf of Beni Madbub Kundu 
calling upon the District Magistrate to 
show cause why the trial of the petitioner 
should not be stayed, or why’ such other 
order should not be passed in the matter 
as tu this Court might seem fit. 


In this oase the petitioner was tried by 
the Assistant Sessions Judge witha Jury, 
and the verdict of the Jury was that he 
was guilty of an offence of receiving stolen 
property obtained by means of daooity': 
and, he was sentensed.to five years’ rigorous 
imprisonment, An appeal was made to 
this Court, based upon the ground that after 
the Jury had retired to consider their 
verdict, one of the Jurymen had spoken 
to a person who was not a Juryman, ont- 
sidesthe retiring room, and that this 
person had asked him a question and he 
had replied to it. On the hearing of the 
appeal, this Court set aside the verdict on 
the ground of the irregularity to whioh I 
have just referred, and the judgement con- 
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tained the following sentence: “It will be 
open to the Crown to proseed further with 
the case if it be so advised,” and at the end 
of the judgment there was this sentence: 
“We direct that untila fresh trial, if any, 
the aconsed be enlarged on bail to the 
satisfaction of the District Magistrate.” 

The Crown did proceed further, and upon 
the second trial the learned Vakil on behalf 
of the petitioner took objection to the trial 
taking place: and the trial of the oase 
was adjourned in order that this matter 
might be desided by the High Court, 
whereupon a petition was presented to 
this Court, and as I have already said, 
a Rule was granted, 

The grounds upon which the petition ia 
based are as followa:— Fi 

(1) “That the order of the High Court 
amounted to an acquittal in law; (2) that 
this Court not having ordered a re trial, 
the Court of Session “haa no jarisdisction 
to try the petitioner ; and (3) that, at any 
rate, the order of commitment, dated the 
9th’ November 1917, has expired and the 
Court of Session has no further jurisdia- 
tion to proceed in virtue thereof.” 

Now, the section upon which this depends 
is section 423 of the Code-of Criminal 
Procedure, whish provides that “ihe Court 
may, if it considers that there is no suffi- 
cient ground for interfering, dismiss the 
appeal,’ “or may, in an appeal from a 
conviction, reversé- the finding and sentence, 
and acquit or discharge the acsused or 
order him to be retried by a Court of 
competent jurisdiction subordinate to such 
Appellate Court or committed for trial.” 
Then there is the sub-sestion whioh pro. 
vides that ‘Nothing herein contained 
shall authorise the Court to alter or reverse 
the verdict of a Jury, unless it is of opinion 
that sush verdist is erroneous owing to a 
misdirection by the Judge, or to a mis- 
understanding on the part of the Jary of 
the law as laid down by him.” 

The learned Vakil argued that this Court 
did not in fact order the petitioner to be 
retried, and consequently, inasmuch as the 
verdict had been set aside, the order of 
this Court amounted to an acquittal. In 
my judgment that argument cannot prevail. 

I think there can be no doubt upon 
reading the judgment of this Court that 
it waz never intended by this Court to 
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acquit the petitioner. If thera could bs any 
doubt abont it, I think the last sentence 
of the judgment would make it alear, 
because it was directed that until a fresh 
trial the accused should be enlarged on bail. 
If it was the intention of the Court to 
acquit the acoused, there would have been 
no necessity for an order for bail. Then 
it is equally clear on the judgment that 
it did not amount to a discharge, because 
the same argument willapply to a discharge 
as to an acquittal, 

‘ But the real orux of the whole matter 
seems to me to Wa this, whether the Court 
did order a re-trial. 

{ think there can be no doubt that 
orders similar to the one which was made 
in this case have, frequently been made. 
In fact both the learned Counsel for the 
Crown and the learned Vakil, for the 
potitioner agresi that that was so. Bat 
tha learned Vakil argued that even if 
similar ordars had in fact been made on 
previous ocasions if they were made without 
-jurisdiction, that would not entitle this Court 
to make an order in this case. It I may 
say so, be was right in that, but the fact 
that similar orders have been made on previous 
occasions without any point being taken as 
to their validity, is some evidence that the 
Court has jarisdistion to" make such an 
order. Although the order of the Court 
might have been made in more explicit 
language than it was, I have no doubt 
that the order did amount to an order for 
re-trial, subject to the right of the Crown 
if it thought fit to withdraw the proseed- 
ings. That really disposes of this case. 

But if the argument of the learned 
Vakil were to prevail, then I think the 
position would be this—that the Court did 
not finally dispose of the matter, because, 
as I have said, it is clear that this Court 
never intended to acquit the petitioner, 
nor did it intend to discharge him; but 
it did set aside the verdict on the ground 
of an irregularity which occurred in.the 
course of the trial, If that ba the real 
‘position, namely, that the Court did not 
finally dispose of the matter, I presume that 
it would be open to us to dispose finally 
of it now by directing that the petitioner 
should be re-tried. But in my judgment it 
is not necessary to take that course, be- 
cause, as I have already said, the order 
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did amounb to an order that the petitioner 
should be re-tried. 

For these reasons we are of opinion 
that this Rule should be discharged. 


PANTON, J.—I agree. 
. Rule discharged. 





PATNA HIGH COURT. 
CURIMINAL Revision No, 235 or 1917. 
July 25, 1917, 
Present:—Mc. Justice Jwala Prasad. 
LALJI HARI— PETITIONER 

‘ versus 
EMPEROR—Opposice Party. 

Oriminal Procedure Code (Act V of 1898), ss, 250, 
476—Penal Code (Act XLV of 1860}, s. 2i11—Com- 
pensation, order to pay—Prosecution for false charge, 
whether competent —Discretion, ewercise of. 

A Magistrate, while disposing of a criminal case 
before him, ordered the complainant to pay Rs. 100 
as compensation to the accused under section 250 
of the Criminal Procedure Code. ‘Three weeks 
after the disposal of the case the Magistrate passed 
an order directing the issue of notice upon the 
complainant to show cause why he should not be 
prosecuted for an offence under section 211, Indian 
Penal Cade: ~ 

Held, that in the circumstances of the case 
the order calling upon the complainant to show 
cause why he should not be prosecuted was not 
proper and would not be justified in the exercise 
of a sound judicial discretion. [p. 852, col. 2.) 


Appeal from an order of the Deputy 
Magistrate, Purnea, dated the 22nd January 
1917. i 

Mr. Hasan Jan, for the Petitioner. 

The Government Pleader, for the Crown. 

JUDGMENT.—This is an applisation for 
setting aside an order of the Deputy Magis- 
trate of Purnea, dated January 22, 1917, 
directing, the prosecution of the petitioner 
under section 211 of the Indian Penal Gode, 
On Ostober the 16th, 1916, at 7 a. m. the 
petitioner lodged-an information before the 
Sob-Inspestor of Kadawa charging- one 
Dhanaullah and his nephew Surajuddin of 
having entered his house and having forsibly 
removed the evening before a thali and lote 
worth Rs. 5 in lien of a debt of the same 
amount, which the petitioner had borrowed 
from Dhanaullah and had failed to pay on 
previous demands and was not able ta pay on 

demand at the time of the ocsurrence. ` 
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‘The Sub-Inspector investigated the case 
and sent up the accused for trial on 25th 
November- 1916, The accused named by 
the petitioner, namely, Dhanaullah and Saraj- 
uddin, were tried by the Deputy Magistrate 
of Purnea and were acquitted by him by his 
judgment dated the 14th December 1916. 
The Magistrate held that the case was 
maliciously false and had been got up by 
one Khwaja Asgar and the Snb-Inspastor 
of Kadawa and that the complainant was 
na mere toolin their hands, 

The Magistrate called upon the petitioner 
to show cause against payment of som- 
pensation to the accused under section 250 
of the Code of Criminal Procedure. The 
petitioner applied for time to take copies of 
papers and to instruct a Pleader to show 
canse on his behalf, on the ground that the 
.casa was in the hands of the prosecuting 
Inspector and that he had no papers with 
him. The petition was rejected and the 
complainant Lalji was directed to pay to 
each of the acoused Rs. 50, če, a total sam 
of Rs. 100 as sompensation. 

On January the 4th, 1917, 7.e., three weeks 
after the disposal of the case, the Magistrate. 
passed orders directing theissue of notice 
upon the petitioner to show cause why he 
should not be prosecuted under section 211 
for bringing a false case, and upon Khwaja 
Asgar andthe Sub [nspsstor of Kadawa for 
abetting that offence, 

On February the 22nd, 1917, the Magistrate 
made the order absolute and dirested the 
prosecution of the petitioner under section 
211 and of Khwaja Asgar and the Sub- 
Inspector of Kadawa under section 211 read 
with section 109 of the Indian Penal Code. 

The Sub-Inspector Khair-ud-din Ahmed 
moved this Court against the aforesaid order 
of the Magistrate. The application was 
heard by the learned Chief Justico and 
Mr. Justisa Roe and the proceedings against 
the Sub-Inspactor were quashed on 20th April 
1917. Khwaja Asgar also made similar 
application to this Court, which was heard 
by Mr. Justice Mullick and the proseedings 
against him also. were quashed on 21st 
May 1917. 

The petitioner hasnowcomeup to this Court 
for setting aside the proseedings against him. 

1 have sarefully been through the resord 
and am of opinion, that the prossedings 
against the petitioner also should be quashed. 
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So far as the petitioner was concerned, the 
Magistrate on the 14th Desember 1916 
dirested him to pay Rs. 100 as compensa- 
tion to the original accused. Thid he thought 
was enough to meet the ends of justice, as 
he did not at that time take action under 
section 476 of the Code of Criminal] Pro- 
cedure to direst the prosecution of the peti- 
tioner under section 211 of the Indian Penal 
Code. It does not appear how the Magis- 
trate suo motu long after the disposal of the 
trial thought it desirable that the petitioner 
should bs prosecuted under section 211, It 
appears, however, that the Magistrate had ~ 
in his judgment come to the conclusion that 
the petitioner was a tool in the hands of 
Khwaja Asgar and the Sub-Inspector of 
Kadawa and that the casa was instituted 
at their instigation against the original 
accused. The Magistrate obviously on the 
4th January thought that action should be- 
taken in order to punish these two persons 
for having instigated the false charge. They 
could not be dealt with under section 250 
of the Code of Criminal Prosedure as they 
were not complainants. The proceeding 
under sestion 476 of the Code of Criminal 
Procedure against them as abettors and 
instigators obviously necessitated thé proceed- 
ings against the petitioner also, he being the 
principal. There is no other reason why the 
Magistrate preferred to direct the petitioner 


to pay compensation under section 250 instead 


of prosecuting him under section 211, if in 
fact he intended that the ends of justice 
required that the petitioner should have been 
dealt with under section 211. The Magis- 
trate, therefore, does not appear to have 
intended originally to prosecute the peti- 
tioner under section 211, when the trial 
of the original case concluded before him 
and ended in their acquittal, 

In view of the Fall Bench authority in 
Begu Singh v. Emperor (|), the present 
proceedings against the petitioner would 
not be justified. Similar was the view 
taken by a Division Benoh of the 
Calcutta High Court in Bhim Lal Shah 
v. Bisa Singh (2), where it was pointed out 
that if the Magistrate “had thought that 
action ought to be taken under that seotion 


(1) 34 0.551; 5 O.L. J. 508; 11 C. W. N. 563; 
5 Cr. L, J. 398; 2 M. L. T. 298. 

(2) 18 Ind. Cas. 345; 49 O. 44% 170. W. N. 299; 
14 Cr. L, J. 87, 
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(section 211) he ought to have passed 
that order one-and-a half months before” 
when the case terminated. “The fact that 
he did not do so at that time indisates 
vary strongly that he did not at that time 
think if necessary that the belated order 
of the Magistrate (passsd a month anda 
half afterwards) does not represent his 
« independent judicial opinion,” 
Stronger is the view taken by a majority 
of five Judges to one in the Fuil Bench 
_o2se of Aiyakannu Pillai v. Emperor (3), 
where the District Magistrate suo motu 
` issued notice on the 29th Ostober for 
false evidence given ina case the judgment 
of which was delivered on the 8th Oatobsr 
1907. Vide also Rahkimadulla Sahib v. 
Emperor (4). The view of the Bombay 
High Court in Latshmidas Lalji, In re (5) that 
there is nothing in the language of section 


476, which makes it incumbsnt upon a- pensation 


Court to act under if and take action 
within any particular period or at 
any particular time, was not followed by 
the Madras High Court. The Allababad 
High Court on the other hand in Tilak 
Pandey v. Emperor (6) and Nawal Singh v. 
Emperor (7) adopted the view of the Bombay 
High Court where the Subordinate Judges 
‘waited for the result of the appeal from 
their judgments in the civil cases Gone 
gerned out of which the criminal proceed- 
-ings arose. There was an original inten- 
tion in the Oourt to prosecute the offenders 
and the delay to wait for the appeal 
was held justifiable. This is not the case 
here. 

No doubt no hard and fast rule can 
be deduced from the sections in the Code 
of Criminal Procedure as to whether the 
Court would or would not be justified in 
the exercise of a sound judicial discretion 
to, direct the prosecution under section 
211 long after the conclnsion of the 
trial before it, It depends, in my opinion, 
upon the circumstances of each case 


(3) 1 Ind. Cas 597; 32 M. 49; 19 M.L, J. 42; 4 
M. L; T. 404; 9 Cr. L. J. 41 (F. BJ). 

(4) 81M. 140; 7 Cr. L. J. 54 17 M. L. J. 584 3 
M. L. T. 79 (F. B.). | 

(5) 32 B.184; 10 Bom. LR, 28; 7 Cr, L. J. 35; 
B M. L. T. 116. 

(6) 29 Ind. Cas. 97; 13 A. L. J, 433; 87 A. 344; 16 
Cr. L. J. 465. 

(7) 14 Ind. Cas. 766; 9 A. L. J. 481; 13 Cr. L.J. 
302; 34 A, 363. C 
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whether the Magistrate'a order isa proper 
ons or not, 

In the present case there is a strong 


indication of the intention of the Magis- 
trate not to proceed against the petitioner 


from the fact that he thought that the 


ends of justice would be me by direat- 
ing the petitioner to pay compensation of 
Rs. 100. - 2 

There is again a conflict of decisions as 
to whether the order to prosesute under 


section 211 should bə made when the 
complainant has been directed to pay 
compensation. In Adzkkan v. Alagun (8) 


it was held that there is nothing illegal in 
awarding compensation as well as diresting 
the prosecution under sections 211 aud 
193 of the Indian Penal Code at one 
and the same time, but unlike the present 
case the orders for prosecution and cəm- 
were passed simultaneously, 
showing that the Magistrate intended to take 
both the actions at the time whenthe trial 
finished, 

The Calcutta High Oourt, on the other 
hand, has taken a contrary view in a 
series of cases. In Shib Nath Chong v, 
Sarat Onunder Sarkar (9) Sir Comer 
Petheram, ©. J., and Mr. Justice Beverley 
held that the Magistrate acted improperly 
in directing the prosecution as well 
as awarding compensation under section 
560 (now 250) of the Code of Criminal Pro. 
cedure, 

In Bachu Lal v. Jagdam Sahai (10) 
it was pointed out that although it is 
not illegal to award compensation as well 
as to direct the prosecution for bringing 
a false charge, yet the Magistrate who adopts 
the two courses simultaneously exercises his 
discretion improperly. ; 

I think that in the circumstances 
of the present case it would not be a 
sound discretion to direst the prosecution. 
of the petitioner when he has already 
been punished- with a fine of Rs, 100 
in the shape of compensation. The peti- 
tioner, whose entire belongings in the 
world consist of only pots and pang 
worth, according to the Magistrate, about 
Rs. 2, was, as held by the Magistrate, a 

(8) 21 M. 237; 2 Weir 312; 7 Ind. Dec. (N, s.) 
523, 

E 02) 22 C, 586; 11 Ind. Dec. (N. s.) 391. ` 

(10) 26 O. 181; 18 Ind. Dec, (N. s.) 720, 


“ „beon discharged. Against the 
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mere toolin the hands of Asgar and the 


Sub Inspestor., The obiest ‘of the present 
proceedings against the petitioner was on 
account of the action that the Magistrate 
thought was nesessary to take against 
the wirepullers. It has been held by 
this Court that there was no evidence against 
the Sub-Inspector or Khwaja Asgar as to 
their having instigated Lalji in the firat in- 
stance fo lay a false case. The proceedings 
against these persons have been quashed by 
this Court. 

“The object, therefore, of the proceedings 
against the petitioner fails, There was, 
as already “said, no jntention on the part of 
the Magistrate, at the time when the proceed- 
ings terminated, to prosecate the petitioner 
for bringing a false charge. 

Taking the law at the best it cannot in 
the cirsumstanses of this oase be at all 
held that there was a sound dissretion used 
by the Magistrate in taking action under 
section 476 against the petitioner and the 
Sub-Inspestor and Khwaja Asgar who have 
petitioner 
there is a stronger reason for holding that 
the dissreticn was improper against him, for 
he was already punished and was never in- 
tended to be dealt with under section 211 
by the Magistrate. There is absolutely no 
reason now, after the proceedings against the 
aforesaid persons have been quashed, to con- 
tinue the proceedings against the petitioner. 
On these grounds alone I would upset the 
“ order of the Magistrate. 

On the merits also I consider that it is 
impossible or at least highly improbable that 
the prosecution of the petitioner would be 
successful, 

The case was sent up by the Sab Inspestor 
as having basen proved and till the case of 
the prosecution was over the defence of the 
agoused was never suggested in the cross. 
examination of the prosecution witnesses, and 
there is no indication that the sase appeared 
to be false till the accused entered into their 
defenca and examined their witnesses. Tae 
accused examined their witnesses on the 28th 
and on the 29th November, on which datas 
the Magistrate passed the following order: — 

“The case which from the defense appears 
to ba false oalls for losal enquiry ani I will 
fix a date later”, It was prinsipilly upon 
tha dofea3a wita33333 anl uso tha lasal 
jaigosiloa thyb ths Mugistests bald the 
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ease. to be false. We have no note of 
the losal inspestion and itis needless to 
surmise as to the bearing of that inspection 
upon the merits of the case, excəpt what 
has been said of it in the judgment regard- 
ing the difference inthe statement of the 
complainant as to the distanca of the houses of 
prosecution witnesses Nos. 2 and 3 from the 
house of the complainant (the Magistrate 
found it to be 900 cubits as against the 
complainant’s statement of 100 cubits) and 
from the impression that the Magistrate 
had of the neighbourhood of the houses 
of the defense witnesses, as stated by him in’ 
his order directing the prosecution dated 
22nd February 1917, 

The Magistrate has clearly gone upon the 
direst evidense of the defence in order to 
hold that the case was a concosted one and 
he expressly states in the order of the 
22nd February that he did not sonsider 
that the non-examination of the interested 
witnesses in any way led the Court to an 
incorrect finding, because “the fading was 
arrived at for the most parton the direot 
evidenca of witnesses who proved that the 
prosecution had basen concocted”. 

The original asensed Dhanaullah is a 
Moharrir of a practising Pleader in the 
Sab- Division. He has been held by the 
Magistrate to be asubstantial man and to 
have inflaence in the losality. Dafence wit- 
ness No. 2 isa Moharrir of another practising 
Pleader and does not prove anything 
heyond that Dhananilah is a substantial man. 
Defence witnesses Nos, l and 3 are Mukhtears 
in the Sub-Division. These three witnesses 
do not prove that the sase was a false one. 
Defence witnesses Nos. 4, 9 and 10 tell, what 
the Magistrate himself has atigmatised aa a 
startling story, that defence witness No. 4 
was asked by the Sub-Inspastor to stand as 
purshaser of the stolen property promising to 
raward him for doingso; the Magistrate himself 
does nob appear to have believed this story, 
Defense witnesses Nos 6 and 7 are called to 
prove an alibi which on the face of it ig 
absurd. Thay are ordinary village mən of 
no substansa under the inflaense of the 
petitioner. 

The defense witness No. 8 is also unworthy 
of any oradenca, The whole case will depend, 
therefore, upon two or thres worthless defensa 
witnesses who are said to be neighbours and 
who say that no ossurrence did taka plasa, 


854 


N 
HARIHAR ROY Y, EMPEROR, ~ 


“The fact that Dhanaullah, the original accused, 


is an influential man rather indicates ‘why 
the neighbours of the complainant are go- 
ing to give evidence on his behalf and also 
accounts for the non production of more 
neighbours by the prosecution. It may also 
be remarked that some of the neighbouring 
witnesses named in the charge-sheet were 
not examined for the prdsecution and the 
Magistrate says that these witnesses were 
the relations of the complainant or depend- 
ents of Asgar and would not have been be- 
lieved if examined. 

Thus there is no chance of any conviction 
< of the petitioner upon the evidence that 
would be available for his prosecution under 
section 211, when the onus would be upon 
the prosecution to establish affirmatively that 
the case wasa false one and that there was 
no just and lawful ground for bringing the 
charge by the petitioner against Dhanaullah. 

I am not concerned with the probability 
of the story of the petitioner, for the case 
has been held to be false by the Magistrate 
and the original accused acquitted. But there 
is inherent improbability in the case of 
the petitioner that his pots and pans were 
removed by such an influential man as 
Dhananllah for the petitioner not phying up 
the money that he had borrowed from him 
and for putting him off. 

For the above reasons I set aside the 
order of the Magistrate of the 22nd 
February 1917 and quash the proceedings 
against the petitioner. 

P roceedings quashed, 


CALOUTTA HIGH COURT, 
MiscsiLangcous Oase No. 76 or 1918, 
August 23, 1918. > 
Present :—~Mr. Justice Teunon and Mr. 
Justice Cuming. 
HARIHAR ROY —Accusep—Puztirionss 
VE? SUS 


EMPEROR—Obpposite Party, 
Criminal Procedure Code (det V of 1898), s. 526— 
Transfer of case-—Magistrate, allegations against, ab- 
sence of —Restraints imposed by Police, whether ground 
Jor transfer. 
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The accused, who was a Havildar of Police, was 
placed on his trial on charges of extortion under 
section 384, Indian Penal Code. As pending the 
trial certain unreasonable restraints were imposed 
upon him by the superior officers of-Police which 
hampered himin his defence, he made an appli- 
cation to the High Court for the transfer of the 
proceedings against him to another District: 

Held, (1) that as the application for transfer was 
not hased on any allegation against the Magis- 
trate in whose Court the proceedings were being 
conducted, an order of transfer could not be mad; 
[p. 855, col 1.] 

(2) that if the unreasonable restraints which 
hampered the aconsed in his defence were not 
removed by the superior officers of Police, it would 
be necessary for the High Court to consider 
whether pending the removal of the restraints, 
the oriminal proceedings agninst the accused should 
not be stayed [p. 856, col. 1.] 


Babu Manmatha Nath Mukherjee, for the 
Patitioner. 
Mr. Orr, for the Crown. 


JUDGMENT.—The petitioner in this 
case was a Havildar of Police serving in 
that capacity inthe town of Jalpaiguri. 
He has now been prosecuted under sec- 
tion 384, Indian Penal Code, on charges of 
extortion. His application is. one for a . 
transfer ofthe proceedings against him 
from the District of Jalpaiguri to some 
neighbouring District. It is based, noton 
allegation of any bias or partiality against . 
the Magistrate in whose Court the peti- 
tioner is under trial, but on the allegation 
that by reason of orders made by the 
superior officers of Police he has been 
hampered in his defence. 


From the papers that have been placed 
before us it appeara that from the 30th 
‘April onwards he has beenin what may 
be termed detention in the Police lines, 
has been refused permission to go to the 
town for purposes of marketing and has 


also been refused permission to go 
to legal practitioners at their homes or 
their places ‘of business, the suggestion 


being that he is at liberty to bring to 
the lines such Mukhtear or other legal 
practitioners as he may desire to consult, 
We are constrained to say that these 
proseedings-on the part of his superior 
officers appear to us to’ be unreasonable. 
The petitioner though under trial is rot 
a convict, and itis not desirable that in 
his choise of legal advisers he should be 
restricted to such practitioners as may 
be willing to see him and advise him 
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Whether 


pe 


in the Polise lines,. 
tion 8 of the General Police Ast the 
superior officers of Polico are entitled 
thus to restrict the liberties of a subordi- 
nate who happens to be under suspension 
and practically confine him to barracks 
for apparently an indefinite period, is not 
the question before ug -at the~ moment ; 
but we must impress upon the Daputy 
Commissioner of Jalpaiguri that full 
opportunity must be givento this under- 
trial officer to consult his legal advisers 


under sec- 


aud that all reasonable facilities for the 
conduct of his defence should be given 
“to him. If this be not done, it will be 


necessary for this Court to consider whe- 


- ther: pending the fuller recovery of his 


= 


liberty the oriminal proceedings against 
this petitioner should not be stayed. 
Meanwhile we trast thai these observa- 
tions will have due effect. 

There being no allegation against the 
Magistrate in whose Court the proceedings 
are being conducted we discharge this 
Rule. Should the necessity arise ‘it will 
be.open to the petitioner to renew his 
application. s 

. Rule discharged. 


>% 


ALLAHABAD HIGH COURT. 
CRIMINAL Raviston No, 743 or 1918, 
January 3, 1919, 

Present: —Justice Sir Gaorge Knox, Kr, 
PARWARI— APPLICANT 
versus 


EMPBROR—Respoxpent. 

Penal Code (Act XLV of 1860), ss 499, 500— 
Criminal Procedure Code (Act V of 1898), ss. 154, 
155—-Defamation—Statements made to Police Officer 
when giving information of offence, whether pri- 
wileged—English and Indian Law, difference be: 
tween. 

Statements made to a Police Officer under sec- 
tions 154 and 155 of the Criminal Procedure Code 
are privileged and cannot be made the foundation 
of a charge of defamation. [p. 856, col. 2.] 

In dealing with cases of oriminal defamation it 
is necessary to follow carefully the provisions made 
in the Penal Code on the question of defamation. 
[p. 858, col, 2 é 
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There ig a marked difference between criminal 
liability for defamation under the English Law and 
under the Indian Law, arising from the fact that the 
English Criminal Law when dealing with defama- 
tion had mainly to consider whether the defama. 
tion was such as would result in a breach of the 
peace or the question whether the person wha 
claimed punishment for defamation was a per. 
son aggrieved by the statements made. [p. 856, col, 


Under the Indian Law the essence of the offence 
of defamation consists in its tendency to cause 
that description of pain which is felt by a per- 
son who knows himself to be the object of the 
unfavourable sentiments of his fellow-creatures 
and those inconveniences to which a person who is 
the object of such unfavourable sentiments is ex. 
posed. [p, 856, col. 2; p. 857, col. 1.] 


Criminal revision from an order of the 
Sessions Judge, Saharanpur, 

Mr. A. S. Osborne, for the Applicant, 

Mr. Nihal Chand (with him Mr. J. M, 
Banerji), for the Opposite Party. 

JUDGMENT.—This is a case in revision. 
The Sessions Judge’ of Saharanpur had 
before him an appeal by a woman, one 
Musammat Parwari, so called at any rate. 
The appellant had been convicted of tha 
offense of defamation and sentenced under 
sections 499 and 500 of the Indian Penal 
Code to two months’ rigorous imprisonment, 
The complaint had been instituted against 
her by one Chhajjn Singh. Chhajju 
Singh, according to the presesution, was 
step-brother of ons Musammat Parwari, 
Rajput by caste, and Musammat Parwari 
was the wife af Pirthi Singh, also Rajput. 


Parwari, some two years before the 
< complaint was lodged, had gone to- the 
house of Umrao Singh, her sister's 


. husband. There she fell ill and died on 


the 2lstof June 1916. After her death, 
Pirthi Singh gave it out that she was 
still alive and that Umrao Singh’s story 
that she was dead was false, and the 
woman was really in concealment in Umrao 
Singh’s house, Parwari and her husband 
and relations bad wanted, so the com. 
plainant says, to outcaste him and his 
family and in order to effect this had 
put up the appellant, who was in fact 
a Chamar woman, to pretend to be his 
wife; that, in pursuance of this conspiracy, 
the appellant had been indused to go to 
the Courts at Dehra and to make a 
false statement to the effest that she wag 
Pirthi Singh’s wife and hai baan ksapt 
in seclusion as aboye montionsd, As a 
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result of this, the oomplainant, his 
parents and Umrao Singh have been 
dutzasted. The complaint went on to 


say that the feelings of the complainant 
had baau further outraged by statements 
miie by the appallant. Thoss statements 
were certainly statenants, if true, to the 
prejudice of the complainant and his 
relations. All these statements were said 
to have been made by the woman appel- 
lant to a Sab-Inspestor of Police stationed 
at Rikhikesh and when the charge-sheet 
was drawn up, the woman was charged 
with having, on the 26th of February 
1912 at Rikbikesh by words spoken to 
the Sub Inspector, published an imputation 
cf inoestuous connection with different 
persons, knowing that such imputation 
would harm the reputation of Musammat 
P.rwiri, if living, and intended to harm 
the feelings of the near relatives such 
as her father and brother, The statements 
ara then set out in the charge sheet and 
it ia added that she had thereby com- 
mitted an offence punishable under sesticn 
49), read with section 500 of thé Indian 
Veaal Code. The resord, as it stood, was, 
as [ painted out in my order of the 2nd 
of December 1918, so meagre that it 
was diffisulb tə dacide from it the presisa 
circumstances under which the statement 
of the 26th of February said to haya been 
made by the appéllant came into-existencs. 
In order to ascertain these circumstances 
I gummoned Sab-Inspector Inderjit Singh, 
the Sub-Inspector concerned, to ascertain 
these circumstances as far as possible. 
His evidence has been, recorded and I 
sannot say that it is at all satisfactory, 
~ Taking it as it stands, he says that the 
statement contained in Exhibit H was 
a statement made under the authority of 
seation 154 of the Code of Criminal Prose. 
dure, 1898. As to the statements son- 
tained in Exhibits [ and J, he found it 


difficult to say positively how those 
statements’came to be made. Eventually, 
however, he deposed fhat they were 


statements made in consequence of action 
taken, by him under section 155 of the 
Code of Criminal Prosedure. He is not 
a novice in Polise work, for he says he 
” has been Sub Inspector for five years but 
he left it rather doubtful whether he did 
intentionally and knowingly act under the 
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authority of section 155 of the Code or 
of some authority given him by the 
Police Manual. If the statements resulted 
from action taken under section 154 or 
under seation 155, they are privileged 
statements, and as such, should not have 
been used as evidence at all [ses saction 
162 of the Code of Criminal Prosedure, 
and the case of Manjaya v. Sesha Shett (1) 
and also Queen-Hmpresev. Govinda Pillai (23). 
The Madras High Court. is very positive 
and consistent upon the view that 
statements under these circumstances are 
privileged and cannot be made the founda- 
tion of a charge of defamation. I do 
not know what authority the Police Manual 
may give, but whatever authority it may 
give if it does give any authority that 
cannot override the law. It is difficult to 
understand how the Sub-Inspector sould 
have taken these statements at all. The 
probability is that he took them ont of 
prurient curiosity and not in the sourse 
of any investigation made under Chapter 
XIV of the Code of Criminal Prosedure. 
I mention this, as what I am abont 
to say might otherwise be considered 
obiter dictum. 

I have on previous ossagions pointed out 
that in dealing with oases of criminal defama- 
tion it is necessary to follow carefully the 
provisions made in the Indian Penal Code on 
the question of defamation; There is a marked 
difference between criminal liability for 
defamation onder the English Law and 
under the Indian law, arising no doubt 
from the fast that the English Criminal 
Law when dealing with defamation had 
mainly to consider whether the defamation 
was such as would result in a breagh of 
the pease or the question whether the 
wi who claimed punishment for 

efamation was a person aggrieved by the 
statements made. In the present case 
the defamation consisted of imputing 
matters which concerned a deceased person. 
The authors of the Code have themselves 
pointed out their intention that the Penal 
Law in India on this point should differ 
from that in Hoagland. Their intention 
was that the oeasence of the offence of 
defamation should consist in its tendency 
to cause that ‘description of pain which 

(1) 11 M. 477; 1 Weir 586; 4 Ind: Deo. (N. s.) 332. 
(2) 16 M, 235; 1 Weir 587; 5 Ind. Dec. (N. 8.) 871, 
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is felt by a person who knows himself 
to be the objest of the unfavonrable 
sentiments of his fellow-creatures and 
those inconveniences to which a person 
who is the objest of such unfavourable 
sentiments is exposed. This was the reason 
evidently why they attached to section 499 
the explanation marked I, Sestion 499 
by itself could not touch the present case. 
The imputation affected a deceased “ person. 
Explanation I expands sestion 499 by 
adding that it may amount to defamation 
to impute anything to a deceased person, 
if the imputation would harm the reputation 
of that person if living and is, intended 
to be hurtful to the feelings of his family 
or other near relatives. The learned Counsel 
who supported the case for the prosecation 
argued that in this oase intention was 
proved, if it was the probable consequence 
of the act done. I find myself unable to 
agree with him, ably as he put forward 
that. argument, and T hold that in tke 
present case it was incumbent upon the 
prosecution to prove not only that the 
statements made by the appellant would 
have harmed the reputation of Musammat 
Par sari as they undoubtedly would have, but 
also that he had to prove that statements were 
made with an intention to be hurtful to the 
feelings of Chhajju Singh, Chhajju Singh’s 
family or other near relatives, Whether 
the words “near relatives” would include 
Chhajju Singh is open to question. The 
evidence for the Crown is, however, that 
the appellant on the 26th of February 
made statements on which she has been 
convicted under these cirsumstances:—A 
constable came upon her in a fair; she 
was at the time wearing a male attire. 
For same raason or other he suspected 
that she was not a mile person but a 
woman in male attire. He took her to 
the Thana of Kikhikesh. She was seen 
at onea by the Sub-Inspestor, Inderjit 
Singh. He questioned ber and cams to 
the conclusion that she was a woman 


masquerading in male clothes.’ The state- — 


ments she made at that time were not 
statements to the’ prejudice, but if if can 
ba so -sail, would have been tothe oredit 
of the family of Chhaiju Singh. She 
described herself as a Brahmin. and so 
forth. The Sab-Inspestor sent her to an- 
other Thana, »sahaspur, She left for 


oases, 
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Sahaspur under the conduct or the arrest 
of a constable. Soon after the Sub- 
Inspector went to the railway station 
Rikhikesh Road with the intention of 
proceeding on four days’ leave. He there 
saw the woman again and she then made 
statements which were to the derogation 
of the family aforesaid. The theory of 
the prosecution is that she made these 
latter statements at the instigation of one 
Pirthi Singh and hence the derived malice 
that turns these statements into defamation, 
statements made, according to the Crown, 
with the object of aspersing the memory of 
the dead and with a design to injure the 
feelings of the relatives of the dead, The 
case of Reg. v. Labouchere (3) is very 
instructive on this point, always bearing 
in mind that we must adhere stristly to 
the Indian Law aa laid dowm in section 
499 of the Indian Penal Code. If the 
intention of the appellant was to aggrieve, 
if the word may be used, the feelings of the 
relations, ig it at all likely that the woman 
would haye done so on the first oocasion she 
had a chance of doing it, namely, when she 
came to the Rikbikesh Thana, or later on as 
she is charged with doing? A woman bent 
upon causing pain to the relations cf 
Chhajju Singh would surely have done ro 
when she had the first opportanity of doing 
it. We aan easily imagine her, blurting out 
a’ false story upon the first opportunity. 
It is difficult to imagine her designing to 
get credence to her false story by frat 
stating matters to the credit of the family 
and then taking advantage of an unexpected 
interview with the Sub-Inspector to do the 
opposite. She did not know. of tha Sub- 
Inspestor’s intention to take leave or the 
probability of meating him at the railway 
station. The improbability is so great tlat 
it amounts to my mind to an impossibility. 
Her intention was not fo cause pain to 
the relatives bub to get berse'f, if she could, 
out of the serape intd.which she had come 
by going about in male attire with a large 
amount of jewellery. In any case I cannot 
hold that the intention has been proved; her 
statements, therefore, do not amount to de- 
famation. ke offence of defamation of which 
she has been sonvisted has not been 
established. I find her not guilty and direat 


(3) (1884) 12 Q. B. D, 320; 14 Oox O, C. 415; 53 L. 
J. Q. B. 382; 50 L, T, 177; 32 W. R. 861; 43 J, P, 165. 
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her immediate release from custody; if on 
bail, as I understand she is, she should 
be instantly released and the bail bonds 
cancelled. 


Application allowed. 


PATNA HIGH COURT. 
Carmina Revision No. 323 or 1917. 
December 6, 1917. 

Present:—-Mr, Justice Jwala Prasad. 
“UDIT NARAYAN LAL—Peritionse 

versus E 

SUNDERMAN JHA—Opposite Parry, 

Criminal Procedure Code (Act V of 1898), s. 145— 
Rejection of evidence, whether vitiates proceedings ~ 
Jurisdiction, refusal to exercise. 

_ Mere rejection of evidence does not vitiate pro- 
céedings under section 146 of the Code of Criminal 
Procedure. It depends upon the circumstances in 
each case whether the rejection of evidence would 
be tantamount to a refusal to exercise proper 
jurisdiction. -I£ the evidence rejected is a very 
material document afoqting possession: of & party, 
its rejection might furnish a good ground of griev- 
“ance to that party. [p. 859, cols. 1 & 2,] 

Appeal from an order of the Magistrate, 
Purneah, dated the 13th July 1917. 

Mr. G. O. Pal, for the Petitioner. 

The Government Advocate and Mr. Akbari, 
for the Opposite Party. 

JUDGMENT.—This application relates to 
an order of the Magistrate of Purneah, dated 
the 13th July 1917, declaring that the 
second party be maintained in possession of 
the subject-matter of dispute. 

The first party is the applicant, The 
only ground urged in support of the appli- 
cation is that the learned Magistrate was 
wrong in rejesting a judgment of the 
Calcatta High Court, dated the 29th July 1915, 
in which the predecessors in-interest of both 
parties were parties. , The judgment in ques 
tion was rejected by the Magistrate, as in his 
opinion it was irrelevant to the case. He 
has discussed in detail the reason for not 
admitting the judgment in evidence in his 
order of the 13th July .917. 

The present dispute related to khewat No. 
22. The Magistrate says that the judgment of 
the High Court related to khewats Nos. 77 and 
18, My attention was drawn to the judg- 
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ment itself which was read over to me, Ib 
appears that about 4,000 acres of land 
were concerned in the litigation which 
went up to the High Court in respect of 
which the decision of the High Oourt 
was given. The above land is mentioned 
in the judgment to be comprised in khewats 
Nos. 77 and 18. The High Court held that 
they were not exempted from the sale of 
the Samapur fastory to the master of the 
first party. The sale-deed has been filed 
case and it has /been used in 
evidence. The Magistrate has discussed the 
sale-deed with regard, to the question of 
the title of the first party to khewat No. 22 
which was in dispute before him, and he 
has held that there was nothing to show in 
the sale-deed that the land in question 
was actually covered by it. The judgment 
of the High Court also deals principally 
with the construction and interpretation of 
the sale-deed as to whether the subject- 
matter of the litigation, namely, the khewats 
Nos. 77 and 18 were comprised in the sale. 
deed ornot, Thus both the sale-deed and the 
High Court judgment stand on the same 
footing. In the opinion of the Magistrate 
both of them do not relate to the land 
in suit and do not prove the title of the 
first party-petitioner. Be that as ib may, 
the fact remains that the Magistrate did 
consider the dosument at the time of re- 
jecting it. He no doubt formally rejected 
the document in tke order-sheet of the 
4th July, that is, prior to his final order 
or judgment of the 13th July. In that 
case there was no necessity of referring- 
to it again in the judgment. But he has 
devoted a good deal of discussion in the 
final order of the 13th July upon thia 
document, and I should say equal (if not 
more) sonsideration has been given to 
the High Court judgment as well as to the 
sale-deed. To my mind the document was son- 
sidered by the Magistrate; and I do not 
know why he formally resorded the order 
rejecting the document. It wonld have 
been well to have admitted this document 
in evidence in the same way as he had 
admitted the sale deed. Both are alleged 
to relate to the title of the first party; 
whether the title was or was not actually. 
proved by this dosument is another ques- 
tion. The rejection of the document appears 
to me in this case to: be purely formal — 
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and not quite justifiable. The objection 
now in the present application by the first 
party equally appears to me to be formal. 
I do not think that there has been such 
‘an irregularity in rejecting the dooument 
as to affect the jurisdiction of the Magis- 
trate regarding the enquiry under -clause 
(4) of section 145. 
circumstances in each case whether the 
rejection of evidence would be tantamount 10 
a refusal to exercise proper jurisdiotion. 
If it was a very material document affect- 
irig the possession of the first party, he 
might have a good grievance. The doeu- 
ment related to the title which according 
to him was to bə proved by this docu- 
ment, but clause 4 of section 145 forbids the 
Magistrate to go into the question of right or 
title to the subject-matter but restricts him 
to the consideration of possession. Hvidence 
of title no doubt to some extent would be 
permissible and might be considered neces- 
sary in the circumstances of a particular 
oase in order to understand the question of 
possession. Clause 4 of section 145 is 
clear. The Magistrate 
statements, hear the parties, and receive 
evidence in order to find ont possession 
“without reference to the merits and 
claims of any party to a right to posses 
the subject-matter of dispute.” The docu- 
ment-in question is a judgment of the 
High Court of 1915. The dispute as to 
posséssion arose in 1917. The Magistrate 
had to find out possession af the time 
when the dispute arose, ~The judgment of 
1915. even if it related, of which there is 
no certainty, to the . subject-matter in dis- 
pute, would not have baen of very great 
assistance to the Magistrate. The judgment 
itself does not specifically relate to khewat 
No. 22 but it relates only to khewats Nos. 77 
and 18. I do not want to discuss whether 
the-judgment by implication included khewat 
No, 22 or not, but on the face of it No. 22 
is not mentioned in it. It was from that 
point of view not very relevant for the 
purpose ofthe enquiry that the Magistrate 
had’ in his hand. The Magistrate has, upon 
the oral and. dosoamentary evidence as 
regards possession, come to the sonclusion 
that the second party was in possession, 
it was held in the case of Keshab Chunder 
Roy. v. Akhil Metey (1) that -the mere re- 
(1) 22 0. 998; 11 Ind, Deo. (N. 8.) 663. 
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jection of evidence does not vitigte pro- 
ceedings under eection 145 of the Code of 
Criminal Procedure. There has been ng 
error in the procedure or any defeat in 
the jurisdiction of the Magistrate. The 
application, therefore, should be rejected. 

I would like at the same time to point 
out that the order-sheet of the Magistrate 
of the 5th July 1917 does not appear to 
me to show a very desirable attitude of 
the Magistrate against the legal represen. 
tatives of the first party. On the 4th 
July be declined to allow the Mukhtear 
of the first party to appear in the ange 
owing to some objectionable behaviour on 
the last hearing. On the 5th July Łe 
commented upon the action of the Pleader 
who appeared in the case to press for the 
admission of the judgment of the High 
Court, And the Magistrate in the case 
of the Pleader also passed the following 
remarks :— ` 

“A petition is put in by a Pleader for 
the firat party, who persists in fling a 
copy cfa judgment though this Court has 
ruled that the judgment is irrelevant to 
this case and cannot be admitted in eyi- 
dence. It was exactly this disregard of 
the ruling of the Court ard defiance of 
its orders in every matter whioh was 
overruled that caused the Court to debar 
the Mukhtear from appearing in the case, 


acd 1 am surprised at a Pleader now 
adopting the same prcvedure. I will see 
what action shonld be taken. I again 


disallow edmission of the document,” 

The Magistrate himself persisted in using 
the document in his final judgment or order 
of the 13th July, notwithstanding his 
having rejected it on the 5th July, If 
the Pleader believed that the document 
was relevant to show his title, there was 
nothing objectionable on his part to insist 
upon having the document taken in. The 
previous order-sheet of the case does not 
show that the document was rejected by 
him formally. Again in the judgment of 
the 13th July, towards the end, the 
Magistrate concludes by severe strictures 
against the first party Udit Narayan for 
his having tried to claim possession over 
this land in khewat No. 22. He is the servant 
of his master who lives at Benares, and 
it was believed by him and by his master 
that the land in dispute was included jn 
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the sale-deed whereby the fastory was 
sold tohim. Asa matter of fact the second 
party raised similar kinds of disputes with 
regard to khewats No. 77 and 18 though not 
expressly mentioned in the sale-deed.and 
the first party suceeeded in having held it 
by the High Court that khewats Nos. 77 and 
18 were not excluded from it. The pre. 
vious litigation bstween the parties does 
not justify the remarks of the Magistrate 
against the first party. 

The application to this Court is rejected 
for the reasons already given. | 

: ‘Application rejected, 





ALLAHABAD HIGH COURT. 
Z  Criinat Rerernnce No, 822 or 1918, 
i - January 9, 1919, 
Present: —Justice Sir George Knox, Kr. 
SANDHI RAM— APPLICANT 
“versus -- 
EMPEROR— RESPONDENT. 
Factories Act (XII of 1911), 8. 41 (a)—Employ- 
ment contrary to provisions of Act—Offence —Proof 
The Factories Act is a special Aot and before 
a conviction can be had under section 41 (a) of 
the Act there must be definite evidence to show 
that the boy was either employed or was allowed 
to ma contrary to the provisions of the Act. [p. 8615, 
col. 1. 
Criminal reference made by the Sessions 
Judge, Cawnpore. 
FAOTS appear from the following 
Reresrine Oansa.—In this oase Sanehi 
. Ram, manager of the Jute Mills, Cawnpore, 
applies in revision in respect of his con- 
vistion under section 41 (a) of the Indian 
Factories Act, XIL of 1911.: The pro- 
secution oase was as follows:—When Mr, 
Parker, Inspector of Factories, inspected 
the mill he found that there were fifty-seven 
boys at work, whereas the register only 
showed that there were fitty-six boys out 
of a total of sixty in the register who 
were entered as presenton that day. One 
boy of seven or eight was said to have 
run away immodiately upon the Inspector 
coming to the juvenile portion of the Fastory. 
This boy’s name was according to the pro- 
aesution Ram Dial. The case was tried 
aummarily, When the register was produced 
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before the lower Courtit showed Ram Dial 
No, 189 as being both in the register and 
in attendance on the day in question. The 
Magistrate believed that his name was 
entered subsequent to the visit of the Inspector, 
and after examining the register Iam of 
the opinion that this was a justifiable con- 
clusion in view of the fact that the Inspector, 
stated positively that the name was not 
in the register when he inspected. In 
appeal two pleas have been taken up. The 
first? plea is that even on the find- 
ing of fact of the lower Court there’ can 
have been no offence under section 41 (a). 
This plea must be held good. Seotion 41 
(a) runs— If in any fastory any person is 
employed or allowed to work contrary to any 
of the provisions of the Act.” There is no 
proof thatthe employment of this boy, Ram 
Dial, was contrary to any provisions of Chap- 
ter V of the Act or of any other portion of the 
Act, nor does it appear to have been con- 
tended that it was so. The offence of 
employing the boy without having his name 
entered in the register would appear to 
fall under clause (A4) of section 41, This 
si . . 
runs— If in any factory the register 
prescribed by sestion 35 is not kept up- 
to-date.” It is obvious that if Ram Dial 
was employed and his name was not in 


the register, the register could not be 
kept up-to-date. The Pleader for the 
applicant, however, maintained that the 


facts really would not ‘justify a conviction 
under section 41 (a). His explanation of 
what happened is ` ag follows:--He says 
that a boy Ram Prasad (who had attained 
the age of fourteen and had been trans- 
ferred to work in the adult department) 
on the day when the Inspector came -to 
the factory ‘by foree of habit or some 
other reason came into the place where the 
juveniles worked. There is no foundation. 
whatever in my opinion for this story, 
and it is incompatible with the 
Inspestor’s “statement that the boy was one 
of seven or eight years and was actually 
working. At the same time if appears 
to me.that a conviction for merely not 
kesping a register up-to-date is much less 
serious to a faotory manager than one for 
allowing a person to work sgontrary to 
the provisions of the Ast. It wonld also 
reasonably entail a smaller penalty, - Lam, 
therefore, of the opinion tha}. tis casa 
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should be reported to the Higb Court for the 
passing of such orders as it thinks fit, after 
the explanation of the Magistrate concerned 
has been obtained. 
Mr. 0. Dillon, for the Applicant. 
JUDGMENT.—I agree with the view 
taken by the learned Sessions Judge’ who 
has referred this case that no offence under 
section 41 (a) of Act XIL of 191) has 
been proved. There is nothing on the 
record to show that the boy, whoever ho 
was, who ran away, was employed or 
allowed to work contrary to any of the 
_ provisions of the Act. The Act being a 
special Act, there must be definite evidence 
to.show that the boy was either employed 
or being allowed to work. The boy may 
have been there for any purpose. We 
all. know the nature of boys. He may 
have stolen in for some purpose quite 
apart from employment or being allowed 
to work. I set aside the conviction 
and sentence and direct that the fine, 
or aby pare of it whioh has been paid, be 
refunded, 
Conviction set a 
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PATNA HIGH COURT. 
Criminal Revisios No. 410 or 1917. 
Desember 10, 1917. 
Present:—Mr. Justice Jwala Prasad. 
SATTOGOPAL SAH AND anorHer— 
AccusEpD— PETITIONERS 
versus 
JAGO CHAMAR — Opposite Parry. 

Penal Code (Act XLV of 1860), s. 425—Afischief— 
Making breach in bank of field—Intention—Damage. 

Accused, fearing that the water in his -tank 
would overflow, caused a breach in the bank `of 
the complainant’s field with the result that the 
surplus water from the tank overflowed into the 
field. It was found that there were no crops in: 
the field, so that apart from the damage done to 
the bank no other damage was caused to the com- 
plainant: 

Held, that the accused was guilty of the offence 
of mischief, [p. 861, col. 2.] 

Appeal from an order of the Sub- Divisional 
Magistrate, Giridih, 

Mr. Bankim Ohandra Dey, for the Peti- 
tioners, 


INDIAN 


` Code, 


OASES, #61 


JUDGMENT.—The patitioners have been 
convicted by the Sub-Divisional Magistrate 
of Giridih under sestion 426, Indian Penal 
and sentenced to a fine of Rs, 25 
each, E 
~ The case for the prosecution as stated 
by the Magistrate is that the complainant’s 
field is near the tank of the petitioners 
with a channel between, and that the 
accused on the day of the occurrence, 
“through fear that the tank would overflow, 
blocked up the channel at the point where 
it emptied itself into the tank and at the 
same time out a breach in the Al of 
the scomplainant’s field”, the result of which 
was that the water rushed: into the field 


of the complainant and damaged it, Mr, 
Hollow, Sub-Deputy Magistrate, was 
examined as a witness in the oase, He 


inspected the locality and found that the 
breach inthe Al between the complainant’s 
field and the channel was made but he 
did not find any paddy seedlings in tha 
field: on the other hand he found that 
the field in question was parti. The 
Magistrate himself does not find that any 
seedling existed on the field of the 
complainant, nor does be find that any 
damage was done to the feld. He, how- 
ever bas convicted the accused as he holds 
that “the cutting of the Al is itself a 
mischief whether therush of water damaged 
the paddy seedlings or mot”, Thus upon 
the finding of the Magistrate and the evi- 
dence inthe case no seeding was in the 
field of the complainant and no damage 
was done to the field. Ard further that 
the intention of the accused was not to 
cause any damage but was with a view 
that the water of his tank might flow 
out. Teohnically speaking the act of the 
accused was a mischief within the defini- 
tion of section 425, Indian „Penal Code, 
as having been done with a motive to 
free his tank from water, and that the 
intention was to make a breach in the Al of 
the somplainant’s field in order te’effect that 
motive. There san, therefore, be no question 
that the act was done with the intention 
and with the knowledge that the water 
would overflow into the land of the 
complainant and further that the Al was 
to some extent damaged by sausing a breach 
in the same. I am supported in my view 
by the authorities quoted in Deputy Supertn. 
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tendent and Remembrancer of Legal Affairs 
v. Ohulhan Ahir (1) and In re Ram Gulam 
Singh (2). 

There cannot be any manner of doubt 
that the cutting of or causing the Breach in 
the Al itself diminished the utility of the 
same for holding in or for keeping out 
water from the field as is contemplated in 
section 425, “Indian Penal Code, and it 
fully satisfies the requirements of the ses- 
tion. J, therefore, agree with the view of 
the Sub-Divisional Magistrate that mischief 
was committed by the petitioners. 

The question then is as to the punish- 
ment to be given. The Magistrate awards 
a high punishment for the reason recorded 
‘by him, namely, that the ast of the accused 
was extremely high-handed and deserves 
rather severe punishment. No sufficient reascn 
is given for calling the act of the acoused 
as high-handed: on the other band it has 
been held ihat there was recessity of freeing 
the petitioner’s tank ofthe water that waa 
collecting into it. The accused reported five 
or six days before ‘the occurrence to Mr. 
Ward about the urgenoy of emptying this 
tank, He suggested to Mr. Ward that the 
water might be discharged through the 
culvert of Mr. Ward. Mr. Ward objected 
to that and the complainant then said that he 
had got only. two alternatives, either to let 
the’ water pass through the culvert of Mr. 
Ward or to out the Al of the somplainant’s 
field. So it appears that the accused was 
compelled by necessity to cut the Al. He does 
not appear to have had any resourse to force or 
violence, nor to have the intention of causing 
damage to the complainant’s field. There was, 
therefore, no high-handedness on his part in 
making the breach, particularly when there was 
no crop on the complainant’s field. The damage 
done by the breach to the Al must have been 
very insignificant. The Magistrate does not 
say ib was very much. The punishment of 
Rs. 50 fine in all at the rate of Rs, 25 
against each of the two accused appears to 
me to be excessive. I, therefore, reduce the 
sentence to a fine of Rs. 10 each, The 
balance of the fine, if paid, must be re- 
- funded. 

Sentence reduced, 


(1) 18 Ind, Cas, 826; 16 O, W. N. 268; 18 Or, D. J. 
138. 
(2) 6 W. R. Or, 59. 
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CALOUTTA HIGH COURT. 
Caiminat Reviston No, 729 or 1918, 
August 28, 1918. 

Present :—Mr. Justice Teunon 
and Mr. Justice Cuming. 
KUFILUDDIN SARKAR— 

AccUsED—PETITIONER 
- VETSUS 
EMPEROR—OPrrosiTe Panty. 

Criminal Procedure Code (Act V of 1898), ss. 367, 
424—Appellate Court, judgment of, contents of. 

Where in the judgment of the Ist Court, evidence 
is set out af great length and discussed in detail 
and the reasons for believing the prosecution evi- 
dence are fully explained, the judgment of the 
Court of Appeal, which confirms the judgment of 
the trial Court, does not become defective in law 
by reason of the fact that it does not set out 
again in detail the whole of the evidence and the 
reasons for believing the prosecution witnesses, if 
it appears from that judgment that the Appellate 
Court appreciated the points for its decision and 
considered the evidence and appreciated the argu- 
ments advanced against the oredibility of the 
prosecution witnesses and still believed them. [p. 
863, col. 2.] 


. Rule against the order of the Distrist 
Magistrate, Dinajpur. 


FACTS appear from the judgment. 

Babu Girija Prasanno Sanyal, for the 
Petitioner.—The Rule relates to an appeal 
in proceedings under sestion 110, Criminal 
Prosedure Code, preferred by the petitioner 
to the District Magistrate of Dinajpur and 
is practically confined to the ground that 
the judgment is defective within the mean- 
ing of section 367 read with section 424 
of the Criminal Procedure Code. 


-À judgment, as contemplated by the 
Statute, must set out (1) the points for 
determination, (2) the Court’s decision there- 
on oras was put by Sir Lancelot Sanderson, 
C.J., in Arindra Ragbanshi v. Emperor (1), 
it must contain sufficient material to enable 
the Court of review to come toa decision 
upon the points which arise in the case. 

The points for decision in the present 
case and those that were urged in appeal 
were not considered and discussed by the 
learned District Magistrate and were not 
even embodied in his judgment and he 
upholds the conviction purely upon the 

‘Impression he gets from evidence.” The 


(1) 38 Ind. Cas. 326; 20 0. W. N. 1296 at pp. 1297, 
1299; 18 Cr. L, J, 294, , 
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judgment is, therefore,. notin accordanse 
with law and Hable to be set aside. 

[Teonon, J.— What is the latest case on 
this point, Kobbat Ali v. Emperor (2) or 
Arindra Rajbanshi v. Emperor (1)? ] 

I may further refer ycur Lordships to 
Jamait Mullick v, Emperor (8), Shivappa, In re 
(4) and. Gajendra Naryan Matty v.. Darik 
Nath Pal (5). 

[Teunon, J.—Bat both in Jamait Mullick 
v. Emperor (3) and Arindra Rajbanshi v. 
Emperor (1) the judgment was set aside 
as the case against the accused persons 
had not been individually considered. | 

If in a partionlar case the judgment is 
found deficient with regard to a particular 
point, that does not derogate from the force 
and value of the general principle affirmed 
“and laid down in one and all of the cases, 
tiza that the judgment must falfil all 
the requirements’ contemplated by the 
Statute and that it must furnish sufficient 
materials to enable a Court of review to 
some to a decision on the points that 
arise in the case, 


[Tscunox, J.—Is there any case against 
you f] 
_ It is nob purely a point of law and 
my difficulty is that I cannot cite any 


case without referring to its circumstances; 
all that I can do is to read out to you 
some specimens of judgments which, under 
the circumstances, have been set aside as 
deficient within the meaning of section 367. 
The evidence in this case, when pro- 
perly considered, discloses no materials for 
a sonviction in a proceeding under section 
110, Criminal Procedure Code. 
JUDGMENT.—In this case the petitioner 
before us. has been required to find security 
for guod behaviour under the provisions 
of section 110, Criminal Procedure Uode, 
The Rule is issued on the ground that 
the appellate judgment of the District 
Magistrate did not enter sufficiently into 
the facts of the case, His judgment no 


doubt is short, but it is, we observe, one 


of affirmanse or confirmation. Evidence 
was given that in at least five cases of 


40 Ind, Oas. 698; 21 0. W. A. 550; 18 Cr. L. J, 


698 

(3) 85 0. 138; 12 C. W. N. 135 6 (Or. L J 
427. 

(4) 15 B. 11; 8 Ind. Dec. (N. 8.) 8. 

(5) 13 0. W. N. clxvii (167). 
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fire the occurrences were preceded by 
threats from “the acoused. Evidence was 
also given of eight or more cases of extortion. 
In the judgment of the first Coart the 
evidence is set ont at great length, discussed 
in detailand the reasons for believing the pro- 
“secution evidence to be true fully explained, 
When that Fas been done in the first Court 
-in tbe judgment confirming the decision of 
the trial Court, it does not appear to us 
that any useful purpose is served by set- 
ting ont again in detail the whole of tbat 
evidence and proceeding to give reasons 
for affirming the decision of “the first Court 
in prolix detail. The judgment of the 
Distriot Magistrate might possibly with 
advantage have been more detailed, but 
still it sufficiently indicates that he appre- 
decision, that 
he had read and considered the evidence, 
aud that he had appreciated the arguments 
advanced before him against the credibility 
of the prosecution witnesses and still believed 
them. 

In support of the contention edvanced 
at the bearing of this Rule stress has been 
laid upon the judgments to be found reported 
as Arindra Rajbanshi v. Emperor (1) and 
Jamait Mullick v. Hmperor (3). But 
those were cases in which in one case 
13 and in the other 17 appellants were 
concerned, and the diffculty experienced 
by this Court in those cases mainly was 
that it had not been made clear that as 
against each appellant the evidence of his 
complicity in the offence charged had been 
adequately considered. No such question 
arises in the present case in which only 
one appellant had to be dealt with. 

For these reasons we discharge this 
Rule. 


Rule discharged, 
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SUNDER V. EMPEROR, 


PUNJAB CHIEF COURT. 

CRIMINAL Revision Petition No. 1352 

oF 1918, 
February 15, 1919. 
' Present :— Mr, Justice Shadi Lal. 
SU NDER—Conavict— PETITIONER 
versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), ss, 442, 451—Court- 
yard, whether building — House trespass. 

A courtyard partly surrounded on the front by 
a mud wall with no roof over itnor any door or 
gateway is not a building or house within the 
purview of section 442 of the Penal Code, 

Petition, under section 4389 of the 
Criminal Procedure Code, for revision of 
the order of the Sessions Judge, Attock 
at Campbellpore, dated the 29th Novem- 
ber 1918, modifying that of the Magistrate, 
let Class, Pindigheb, District Attock, dated 
the 15th November 1918, scnvicting the 


petitioner. 


Mr. Nand Lal, for the Petitioner. 

Mr. Sunder Das, for the Respondent. 

JUDGMENT.—The petitioner has been 
convicted of having committed house tres- 
‘pass in order to the committing of an 
offence punishable with imprisonment, and 
has been sentenced under section 451, 
Indian Penal Code, to six months’ rigorous 
imprisonment. ‘ 

Now, a perusal of the plan and the 
evidence on the record makes it absolutely 
clear that the plase, where the woman, 
Musammat Nur Bbari, was sleeping, is a 
sourtyard outside her house; and I do\ 
not think that this courtyard can be 
regarded as a house or a bnilding used 
as a human dwelling. : This is the view 
taken by the Bombay High Oourt in 
Queen-Empress v. Rama (1). Whe same 
point is discussed at page 2058 of Gour's 
Penal Law of India, Volums II, 2nd 
Edition, where the learned anthor points 
out that a compound or enclosure is not 
a building or a house within the pur. 
view of the section. a 

It is to be observed that though the 
“sourtyard is partly surrounded on the 
front by a mud wall, that wall does not 
surround the whole front of the sourt- 
yard, Farther there is neither a roof 
over the odurtyard, nor a door or gate- 


(1) Rat. Unrep. Cr. Oas. 484, 
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way leading into the street. The court- 
yard is in many respects similar to the 
enclosure deals with in Kohmi v. Emperor (2), 


‘ Accordingly I hold that an essential 
ingredient of the offence of house trespass 
has not been established, and it is un- 
necessary to discuss the case on the 
merits, I must, however, say that there 
is considerable force in the contention of 
the learned Counsel for the petitioner that 
the acoused was beaten by the woman’s _ 
husband and his relatives when he 
demanded his debt; and that this case was 
brought: in order to avoid the consequences 
of the aseanlt made on the petitioner. 
The woman herself admits that her“ 
husband owed some money to the peti- 
tioner, and this fact has been overlooked 
by the learned Sessions Judge. Farther 
no sort’ of explanation has been offered 
to account for the injuries which were 
fonnd on the person of the petitioner 
on the 23rd Angust 1918 when he made 
a complaint to the Magistrate. There 
is, however, no need to pursue this sub- 
jeot any further, because the oase for the 
prosecution must fail on the ground that 
the courtyard is not a house or a dwelling. 


I accept the application for revision 
and setting aside the conviction direst 
thet the petitioner be discharged from his 
bail-bond. 


Revision allowed, 
(2) 26 Ind. Cas. 305; 24 P. R. 1914 Or. 208 P, L.R, 
1916; 16 Cr. L. J. 1. 
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ALLAHABAD HIGH COURT. 
Seconp Crvin Appear No 887 or 1916. 
February 10, 1919. 
Present:—Mr. Justice Piggott and Mr. 
Justice Walsh. 

‘Sri Maharaj PRABHU NARAIN SINGH, 
MAHARAJA or BENARES— PLAINTIFE 
— APPELLANT 

VETSUS 
-  RAMZAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Transfer of Property -Act (IV of 1882), s. 40, scope 
of—Vendor and purchaser—Restrictive 
liability of vendee under— Notice. 

The plaintiff granted to one M. permission to 
build on certain land belonging to the former. M. 
agreed that if at any time he sold any of the 
houses built by him upon the land, he would pay 
one-fourth of the purchase-money to the plaintiff. 
The heirs of M. sold one of the houses to one R., 
who had notice of the covenantin favour of the 
plaintiff. Plaintiff thereupon sued R. and the heirs 
of M to recover one-fourth of the purchase-money: 

Held, that R, and the heirs of M. were jointly 
and severally liable in respect of one-fourth of 
the purchase-money which was payable to the” 
plaintiff. [p. 866, col. 1.] 

Per Walsh, J. LA purchaser with notice of any 
restrictive covenant binding upon his vendor, as a 
condition of the interest or the grant which he 
enjoys in the land, is affected in equity with notice 
of such restriction and is liable after he becomes 


“+g purchaser for any act done in, breach of such 


restriction. [p. 866, col. 1.3 

Section 40 of the Transfer of Property Act was 
intended to codify this principle and governs this 
class of case. [p. 867, col. 1.] 

Second appeal from the desision of the 
Distrist Judge, Allahabad, dated the 7th 
Marsh 1916, : 
` Mr. Bhagwati Shankar, for Mr. 
Prasad, for the Appellant. 

Mr, Haribans Sahat, for Mr. Kanhya Lal, 
for the Respondents. 


- JUDGMENT. 

Piagett, J.—-This second appeal arises 
on the following set of facts. In the year 
1882 the plaintiff. appellant granted to one. 
Musammat Mahugi permission to build on 
certain land belonging to him, He took 
from her a eertain agreement, which son- 
tained amongst other stipulations the fol- 
lowing, that if at any time she were to 
vacate the land and to sell any house 


Gokul 


‘or houses which she had built thereon, she 


would acsording to the -ancient custom of 


the locality pay to the plaintiff one fourth ` 


of the purchase-money. Admittedly the 
heirs and successors of Musammat Mahugi 
sold two houses built by the latter on tho 


55 


~ 


INDIAN OASES. i 


covenant, ~ 


865 


site in question to tbe defendant-respond- 
ent Ramzan, The present suit was to 
recover from the surviving heir of Musam- 
mat Mahugi and from the said Ramzan 
one-fourth of the purchase-money. The 
Court of first instance gave a deeree for 
the ascertained amount, recoverable jointly 
and severally from the two defendants, 
Ramzan appealed to the District Judge 
and the latter dismissed the suit as 
against him, holding that ander the agree- 
ment only the heir of Musammat Mahugi 


“was liable to answer the plaintiff’s claim. 


The object of this 
the joint and several 
vendes Ramzan. 

The case seems tv turn, as the appel- 
lant rightly contends, on the nature of 
the case set up by Ramzan in’ the 
trial Court. In the first and formal 
part of his written statement he denied, 
or pnt the plaintiff to proof of, all the 
allegations contained in the plaint, except 
the allegation that be, Ramzan, had pur- 
chased under a sale-deed from the heirs 
of Musammat Mahugi. In his additional 
pleas, where the case which he specifi. 
cally desired to set up was ontlined, he 
said that having purchased tbe houses in 
question in the month of January 1910 
he bad paid one-fourth of the purchase- 
money to the actual proprietors of the site, 
He said that the plaintiff was not the 
owner of the site and had no interest in 
it whatsoever. The question of the owner- 
ship of the site has been determined in 
favour of the plaintiff and is not now in 
issue. The only question is whether, on 
the facts stated, the defendant Ramzan 
was or was not jointly and severally liable 
with his vendors to see that the proprie- 
tor of the site received one-fourth of the 
purchase money, to which he was entitled 
under the contract, I think we must take 
it on the pleadings that Ramzan had notise 
of the fact that the proprietor or proprie- 
tors of the site had a right to receive 
one-fourth of the purchase. money, whatever 
might be the basis of that right. He never 
pleaded that he had paid the whole of 
the purchase-money to his vendors, either 
in ignorance of the’ existence of any right 
vested in the owners of the site, or on tha 
strength of assurances that the vendors 
would satisfy the rightful claims of tha 


appeal is to enforce 
liability of the 
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owners of the site to one-fourth of the 
purchase-money. What he said was that 
he had himself been at pains to satisfy 
the rights of the Zemindars of the land. 
On this state of pleadings it seems to us 
that it was not open to the Distriat Judge 
to find that the defendant was not jointly 
and severally liable along with bis vendors 
to see that the plaintiff, as proprietor of 
the site, received the one-fourth of the 
purchase-money to which he was entitled. 
If the defendant set up a defence a por- 
tion of which was false to his knowledge, 
he must take the consequences of having 
done so. If, on the ‘other hand, it be 
assumed that he in good faith believed the 
defence set up by him to be true, then 
the position is that he had paid certain 
money, which the plaintiff was entitled to 
receive, under a misapprehension of fact 
to some otber person or persons. That 
does not acquit him of his liability to 
account for the same to the plaintiff. On 
these grounds I think the decree of the 
lower Appellate Court should be reversed ard 
that of the Court of frst instance restored, 
the defendant- respondent paying the costs 
in this and inthe lower Appellate Court, 

Watsu, J.—I entirely agree. The judg- 
ment of the learned District Judge appears 
to me to result from a slight confusion he- 
tween the cases where there is a custom 
proved and enforceable, and the aases 
where there is a mere agreement binding 
upon the partisular party concerned relat- 
Ing to a spesific subject-matter, which 
latter he seems to regard as not binding 
m any event upon a parchaser unless the 
purchaser has become by his own agree- 
ment ‘expressly liable to perform the cOVe= 
nant, This seems to me to overlook the 
well-known doctrine that a purchaser with 
notice of any restrictive covenant bind. 
- Ing upon his vendor, as a condition of 
the interest or the grant which he enjoys 
in the land, is affected in equity with 
notice of such restriction and is liable after 
hs becomes a purchaser for any act done 
in breach of such restriction, The fre- 
queney with which these cases come up 
to this Court and the changes are rung 
by the dissatisfied party between custom, 
covenants ronning. with the land, parsonal 
covenants, entries in the wajib-ul-arz, and 
what not, seems to me to make it desirable, 
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and partly on that account I referred 
this case to a Bench of two Judges, to 
arrive at some distinct and definite prinsi- 
ple by which the existence of the right in 
any particular oase can be tested. It is of 
no use to members of the public and to 
the parties themselves to indulge in vague 
generalities and to say that in this case. the 
party ought to be bound and in the other 
case he ought not to be bound. In this parti- 
cular case there is no question of custom. 
That is found as a fact in favour of the 
respondent, nor is there any question of 
any personal covenant or liability under- 
taken by the respondent to the Zəmir 
dar. There is an undertaking in the 
sirkhat under which the tenant enjoyed her 
holding binding her in thé most absolute 
form (and alleging further that it was in 
accordance with a custom prevailing in that 
locality} not to part with her interest by 
transfer without the Zemindar receiving 
his right of one-fourth of the purchase-money, 
and it sannot be seriously contended that 
there is any legal or equitable ground which 
would justify a purchaser, who had read that 
dosument, in paying the tenant the purchase- 
money without seeing that the Zemindar 
received his one-fourth share, or in other 
words, that the restriction which the tenant 
had imposed npon herself was not broken 
when the transfer took place. To my mind, 
if that is a bsorrect view of the legal posi- 
tion, it is no more than the expression 
applied to this oase of the old English rule in 
Tulk v. Mowhay (1). 1t is well illustrated 
by two deaisions in this Court. In Abadi 
Begam v. Asa Ram (2) the original owner of 
land had bound himself to pay a monthly 
sum to his wife ont of the income of the 
land and not to alienate the land without 
arrangement for the payment of such sum 
out of the income of the land. He granted 
a usufructuary mortgage of the land to 
another person subject to the payment of 
the stipulated sum and such person gave a 
sub- mortgage to another person orally agree- 
ing with the sub-mortgagee to continue the 
payment of the sum himself. In a snit by 
the wife against both the original mortgagee ` 
of the land and the sub-mortgagee this 


Court held that the sub-mortgagee, being 
(1) (1848, 2 Ph. 744; 1 Ha, & Tw. 105; 18 L.J. 
Ch, 83: 12 L. T. (0, 3.) 469; 13 Jur. (0. 8.) 89; 41 E. 
R. 1143; 78 R. B. 289. 5 
(2) 2 A. 162; 1 Ind, Deo. (N. 8.) 654 
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in possession of the land, was bound to pay 
the sum ont of his income to the wife 
with whom he had never entered 
into any agreement at all, and had 
never bound himself by any covenant in 
the mortgage-deed. All that he had done 
was to acknowledge the verbal notice of 
the liability and to promise verbally, not 
to the obliges, but to one of the inter- 
mediate transferors that he would pay the 
sum, and he had taken the property with 
notice of that restrictive covenant. Ohura- 
man v. Balli (3) is a decision of three Judges 
of this Court desided after the Transfer 
of Property Ast and reported in I, L. R. 9 
Allahabad 591. The case was a suit 
for arrears of malikana and followed upon 
much the same lines, In my opinion sec- 
tion 40 of the Transfer of Property Act 
(1V of! 1882) was intended to sodify 
this principle and governs this class’ of 
case. The same view appears to be taken 
by the learned commentators of this Act 
whom I propose to quote. Dr.. Gour says: 
“This section deals with what are known 
in the English Law as ‘restrictive sove- 
nants’ and which are equitably enforced 
against all transferees under circumstances 
mentioned in the section. They are not 


covenants running with the land and 
hence not binding upon all purchasers 
with or without notice. Nor are they 


covenants of the nature of easements which 
avail against all the world. The object 
of this sestion is to protect covenants which 
are universally regarded as necessary for the 
improvement or beneficial enjoyment of one’s 
property. And since these restrictions are not 
of the same importance as easements, or 
sovenanta running with the land, itis con- 
sidered equitable that they should be enforced 
only as against transferees with notice, or 
` gratuitous transferees,” In another passage 
-he further illustrates this principle: “If 
@ purchaser knows of an insumbrance either 
before or after the execution of his convey- 
ance, but before the payment of the whole 
of his purchase money, he will be liable 
to the extent of any parchase money which 
he subsequently, without the consent of such 
incumbrancer, pays to the vendor.” That is 
substantially the statement of tha. position 
in the case before us. In Shephard and 


(3) 9 A, 691; A, W, N. (1337) 121; 5 Ind, Das. 
(x. s.) 831, > 


kal 
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Brown I find this passage: “The rights men- 
tioned inthis tection are not rights which 
some into existence on any transfer of 
property, nor is the third person” (in this 
caso the Zemindar) “to whom they belong 
a party to the supposed transfer. They are 
rights which previously to the tran-fer were 
available against the transferor, and the 
purport of the section is to state the con- 
ditions under which they may be enforsed 
against the transferee.” 

In a further passage it is said: “The 
liability of the purchaser must rest on 
the ground that in justice he ought 
not tq evade the discharge of the obligation 
which was ‘incumbent on his transferor,” 
That is the ground on which these cases 
one way or another have almost universally 
been desided, and I think that is the pringi- 
ple which section 40 is intended to codify, 

If on the other hand it be contended, 
a view with which I donot myself agree, 
that the express language of section 40 
is not appropriate to the partioular oase, 
then the Courts must take refuge in an 
equitable principle analogous to the section. 
lt seems to be resognised that the section 
is not comprehensive. To quote Shephard 
and Brown again, “It is not clear that 
the sestion is intended to contain an 
exhaustive statement of the casein which, 
by operation of the dostrine of notice, the 
burden of an obligation is extended to persona 
who would not otherwise be affected by it,” 
And they then give by way of illustration the 
case of asub-lesses. They go on to say: “Such 
a covenant, though it might not some 
within the section and certainly sould not 
be bronght within the first part of it, would 
nevertheless, it issubmitted, be enforceable 
in India as in England against one who 
took with notice.” All of which goes to 
show that even in cases of the transfer 


N 


of property, the sontents of the Act 
or Oode relating to the transfer of 
property are not exhaustive, and that 
the Courts are entitled to act upon 


general principles of equity even though 
they do not find them expressed in prasise 
language by the Code itself. There is a long 
course of desisions in this Court giving affeat 
to the principle nowdisputed by Mr. Haribang 
Sshai on behalf of the respondent in this 
casa. They have generally been desided as 
questions of fash turning upon oustom, 
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but there is always room for controversy 
as to whether a finding on custom is a 
question of fact or a question of law, and 
where no custom has been found, the right 
of the Zemindar has been protested by 
invoking or appealing to the principles 
of justice and equity. I have, therefore, 
endeavoured to express the true legal solution 
where no binding contract and no prevailing 
custom is established against the defendant. 
By tat Court.—The appeal is allowed, 
the decree of the lower Appellate Court 
is set aside and that of the Court of first 
instance restored, the defendant respondent 
‘paying the costs in this and in the lower 
Appellate Court, 


Appeal allowed. 


PATNA HIGH COURT, 
Ssooxrp Oivie Appaat No. 299 or 1917, 
° February 28, 1918. 
Present:—Mr, Justice Jwala Prasad, 
- JAGERNATH GIR AND orasas— 
DEFENDANTS— ÅPPELLANTS 
versus 
RAJMAN GIR AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
-Appellate Court, power of, to admit additional evi- 
dence—Hvidence, when can be admitted in appeal— 
Limitation Act (IX of 1908), s. 19—Acknowledgment 
to third person, whether saves limitation, 

The object of Order XLI, rule 27, of the Civil 
Procedure Code is not to supplement the evidence 
that a party is bound to produce and it should 
not be used with a view to supply defects and 
loopholes that a vigilant litigant is required to 
guard against in the conduct of his case. Tt is 
strictly prohibited for an Appellate Court to admit 
a document or any other evidence in appeal solely 
at the instance of a party and without having 
satisfied itself that there is any difficulty in 
deciding the case upon the evidence already on the 
record. [p. 469, cols. 1 & 4.] 

An acknowledgment in a deed of assignment 
executed by the obligor in favour of a third person 
is sufficient to save limitation within the meaning 
of section 19 of the Limitation Act. [p. 871, col L] 

An acknowledgment under section 9 of the Limi- 
tation Act is valid even if it is addressed to a 
person other than the person entitled to the pro- 
perty. [p. 871, ool. 1.] 

Appeal from a decision of the Subordinate 
Judge, Ohapra, - 
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Mr, Rajendra Frasad, for the Appellants. 

Mr. Nirsu Narain Sinha, for the Raspond- 
ents. 

JUDGMENT.—This appeal arises out of 
a suit for redemption of an usufroctuary 
mortgage dated the 22ad September 1875. 
The defendants sre the appellants. The 
property in dispute belonged to one Dwarka 
Gir and after his death was inherited by 
the plaintiffs and the defendants. The plaint- 
iffs have three-fourths share in the property 
and the.defendants the remaining one-fourth. 
The mortgage sought to be redeemed was 
~executed by Dwarka Gir in favour of Nand 
Lal Gir, the ancestor of the defendants, for 
a consideration of Rs. €75, The defendants’ 
case. was that the suit for redemption was 
barred by limitation inasmuch as the 
defendants werein possession of the pro- 
perty by virtue of an usufractuary mortgage 
bond,. dated lat November 1821, said to 
have been exeouted by Bhabishan Gir, 
ancestor of the said Dwarka Gir, in favour 
of one Sheodayal Gir, whose descendants 
Arjun Rai ond Tilak Rai transferred the 
said mortgage to the defendants’ ancestor, 
Nand Lal, by means ofa deed of assign- 
ment, dated the 25th Jaly 1876, The first 
Court gave effect to the defendants’ plea 
that they were in possession of the 
property on the strength of the usufroctuary 
mortgage of 1821 and that the claim of 
the plaintiffs for redemption was barred. 
On appeal the learned Subordinate Judge 
held that the liability of the defendants 
for redemption of the mortgage of 1821 
was acknowledged by Arjun and Tilak in 
a written statement filed by them in a suit 
of 1875, bsing No. 210 of that year, in- 
stituted by the said Dwarka Gir against 
them and hense the period of limitation 
would bə calculated under section 19 of 
the Indian Limitation Act from the afdre- 
said acknowledgment in 1875. On the 
above finding the lower Appellate Court 
held that the suit instituted in 1-15 was 
not barred by Imitation and decreed the 
plaintiffs’ sait on an account being taken 
of the mortgage of the 22nd September 
18/5 as well as that of the lst November 
lc2l and of an Ekrarnama of the 20th July 
1873 referred to in the deed of assignment 
of the 25th July 1876. The defendants have 
appealed to this Court, A 

it is not disputed that therejj:was_.an 
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acknowledgment of the Zarpeshgi of 1621 
in the written statement of Arjon and 
Tilak referred to above. The sontention, 
however, of the learned Vakil on behalf of 
the appellauts has been that the learned 
Subordinate Judge was wrong in admitting 
-in appeal the aforesaid written statement 
of Arjun and Tilak under rule 27, Order 
XLI, of the Code of Civil Procedure. This 
document was not at all filed on behalf of the 
plaintiffs in the Oourt of first instance, but 
the judgment in the aforesaid case between 
Drawka Giz on the one hand and Arjun and 
Tilak on the other was accepted and marked 
Exhibit D on behalf of the defendants, 
In the coursa of the argument on behalf 
of the respondent the attention of 
the learned Subordinate Judge was drawn 
to the passages in the judgment, Exhibit D, 
relating to the averments in the written state- 
ment. A certified capy ofthe written state- 
ment along with other doonments was filed 
befor the Subordinate Judge. On considera. 
tion of all these, the lower Appellate Court 
thought it necessary to admit the written 
statement in order-that it “may be enabled 
to pronounce judgment.” The reason has been 
recorded in the order-sheet of the 12th 
December 191¢, by which order the Court 
further directed the plaintiffs to take steps 
to get the original of the written statement 
called for and the case was adjourned to the 
18th December 1916, on which day the argu- 
nmrants on both sides were heard and the 
written statement was admitted in evidence 
and marked D. It does not appear that there 
was any objection on behalf of the defendants- 
‘appellants regarding the admission of the 
aforesaid written statement in evidence, 

It is contended on behalf of the appellants 
that the effect of the admission of the 
written statement at that stage by the lower 
Appellate Court was wrong and illegal, as the 
plaintiffs were bound to produce it in the 
first Court and that the document was admite 
ted with a view to enable the Court to 
pronounce its judgment in favour of the 
plaintiffs, There can be no doubt that the 
object of rule 27 (b), Order XLI, is not to 
supplement the evidence that a party is 
bound to produce and that it should not be 
used with a view to supply defects and loop- 
holes that a vigilant litigant is required to 
guard against in the conduct of his case. 
The object of the sestion is clear from the 
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words used in the section itself. It embodies 


“a rule which is with a view to assist the 


Court which, after consideration of the evi- 
dence on the record produced by the parties, 
feels difficulty on account of eome defect in 
the evidence produced by the parties to 
pronounce a satisfactory judgment in the sase. 
It is strictly prohibited for an Appellate 
Court to admit a document or any other 
evidence in appeal solely at the instance of a 
party and without having satisfied itself 


. that thera was any difficulty’ in deciding the 


case upon the evidence already on the 
record. This principle has been embodied 
in the well known Privy Council case of 
Kessowji | Issur v. G. I. P. Railway Company 
(1), where the document was admitted by 
the Appellate Court before the argument was 
heard and the evidence on the resord con- 
sidered by the Court. The Court in that case 
also did not record any reason for admitting 
the document. The power of the Court to 
admit evidence in order todo justice between 
the parties is not denied and is affirmed by 
the rule of the Civil Procedure Code referred 
to in Order XLI. 


The mere perusal of the order-sheet 
will show that when /the argument on 
behalf of the appellants was being heard, 
the attention of the Court was drawn to the 
acknowledgment in the written statement 
referred to in the certified copy of the 
judgment already on the record, The 
Court considered the position and after 
careful sonsideration of all the evidence on 
the record upon the point came to the 
conclusion that the production of the written 
statement at that stage was necessary in 
order “to enable the Court to pronounce the 
judgment.” It is suggested that the discretion 
used by the Court was not properly and 
judicially exercised. itis asking this Court 
to enter into the mind of the lower 
Appellate Court and to fud ont whether 
the Court really felt the difficulty or not, 
1 confess that I am unable to concede 
this and to question the justice or fairness 
of the discretion exercised by the lower 
Appellate Court. The cases cited by the 
learned Vakil, for the appellant, notably 
the case of Kalika Dutt Mandar v. Tulsi 


(1) 9 Bom L.R, 671; 34 I. A. 115; 11 0. W. N. 721; 
60. L.J.b;4 A.L J. 461; 31 B. 38; 17 M. LJ, 
347; 2 M. L, T. 435 (P. C.). 
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Mandar (2), do not apply to this case. 
In the last case we were asked to compel 
the Court to admit a dooument which 
the Court in its discretion had refused to 
admit and had not considered it necessary 
for the purpose of enabling it to decide 
the case and to do justice to the psrties. 
This is not the case bere. Here, the 
Court has, exercised discretion and has 
considered if necessary that the document 
should have been produced and admitted 
in evidence in order to enable it to 
pronounce judgment. It is idle to ascribe 
apy motive and to say that the discre- 


tion was used to enable the Court to 
pronounce judgment in favour of the 
plaintiffs, as is contended for by the 


learned. Vakil for the appellants. Apart 
from’ the reasons given in the order-sheet 
the lower Appellate Court has discussed it 
in detail in lines 20 to 40 of page 10 
of the paper-book. Here he has given 
the reason as to how this document was 
found necessary to be admitted into evidence 
and I find myself in full accord with the 
view that the reference to the written 
statement in the judgment (Exhibit D) 
filed by the defendants was sufficient to 
put any conscientious Court on guard and 
to require the Court to peruse the written 
statement referred to in that judgment. 
The averments in the written statement 
having been embodied in a solemn record 
of a Court of Justice, namely, in the judg- 
ment marked Exhibit D, the Court was 
bound to look into the written statement 
to see if there was an acknowledgment of 
the liability of the right of redemption 
which could save the claim of the plaintiffs 
from being barred by limitation. I, there- 
fore, hold that the Court was competent 
to admit the document in evidence under 
Order XLI, rule 27, and that the require- 
ments of that section as well as of the 
principles embodied in the aforesaid Privy 
Council case and also in the case of 
Ambuja Ammal v, Appadurar Mndali (3) 
haye heen fully satisfied. I, therefore, 
overrule the contention of the learned Vakil 
for the appellants on this point. 

It is then contended thst the written 
statement has not been properly proved, 
and that it was marked without any proof of 


(2) 87 Ind, Cas. 1008; 1 P, L. J. 485. 
(8) 30 Ind, Cas, 402; 38 M, 414. 
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its having been signed by Tilak and Arjun 
or by their Pleader. 
- It appears to me that the document does 
not require any proof at all, as it is a 
document of the year 1875. The suit 
was filed on tho 8th May 1915, the 
document at the time, therefore, was over 
40 years old. Undersection 90 presumption 
as to the genuineness of the signature on 
the document of over 30 years arises, 
provided that the document is produced 
from proper custody. In the present case 
the original written statement was called 
for from the record room, which is the 
proper custodian of such documents, The 
document, therefore, was produced from a 
proper custody and it must be presumed 
that the signatures on the document are 
in the handwriting of the persons in 
whose handwritings they purport to be, 
The document, therefore, did not require any 
proof and was rightly admitted without it. ~ 
The signatures of Arjun and Tilak appear 
to be in the handwriting of Arjun. There are 
alse two other signatures which purport to be 
the signatures respestively of two Vakils on 
behalf of Arjun and Tilak, vz, Saheb 
Raja, Vakil, and Muhammad Amir, Vakil. 
It will thus be presumed under 
section 90 that the signatures of Arjun and 
Tilak are in the handwriting of Arjun and 
the signatures of the two Vakils are in their 
own respective handwritings.. Bat it ig 
contended that it has not been proved that 
Arjun or the aforesaid Pleaders were duly 
authorized agents to sign on behalf of Tilak , 
There is no dispute as to the presumption 
which arises from the signature of Arjun 
himself. It is quite clear from the judgment, 
Exhibit D, a3 well as from the written 
statement that both the brothers Arjun and 
Tilak were defendants in that case and the 
written statement was filed on their behalf 
by the Pleaders. The Pleaders are recognized 
agents under the Civil Procedure Code of 
the party whom they represent, I, therefore, 
hold that under Explanation 2 of section 
19 of the Indian Limitation Aot, the doou- 
ment has been signed by the duly recognized 
and authorized agents on behalf of both the 


defendants. The contention is overruled. 
Assuming for the sake of argument, 
and for argument only, that the lower 
Appellate Cours was wrong in admit. 
ting the written statement and that 
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the desumernt was not duly signed by 
Tilak, I am of opinion that the appeal of 
the defendants must fail on another ground, 
which I consider to be a firmer ground. The 
appellants in this case have rested their 
case upon the deed of assignment of the 5th 
July 1876 and have used that document in 


their evidence. This dosumont itself mentions | 


the Zarpeshgi dsed of 1821 and recites that 
Arjun and Tilak, the mortgagees, were in 
possession of the property by virtue of the 
Zarpeshgi of 1821 which ,they purport 


to convey -in favour of the defend- 
auts for consideration. The liability of 
redemption of the Zrpeshgi of 1821 is 


admitted in this deed of assignment and it is 
acknowledged to the defendants, although not 
tc the plaintiffs in this case. Under Bxplan- 
ation | to section 19 the acknowledgment, 
is valid, even if it is addressed to a person 
other than the person entitled to the property. 
The acknowledgment in this case was made 
to the defendants, who in respect of ons- 
fourth stare of the property occupied the 
position of mortgagor. The acknowledgment 
is, therefore, valid ander the seation. 

The present case is similar in all resposts 
to the case of Dur Gopal Singh v. Kasheeram 
Panday (4), where an acknowledgment by 
the mortgagee of their mortgage right in a 
deed ‘of assignment executed by him te a 
third person was held snfficient to save the 
claim of the morigagor from limitation. The 
oasa of Genda Mal v. Ilahi -Buksh (5) 
is also t3 tha sana effect. Thus evan 
the claim of the plaintiff is saved by the 
acknowledgment of the liability to redemption 
made in the deed of assignment of te 
5th July 1876. . 

The result is that the appeal of the 
defendants should be dismissed, even if the 
written statement is not taken in evidence, 
The asknowledgment in the deed of assign- 
ment was not brought to the notice of the. 
Courts below or else, I am sure, the Couris 
below would have given effect tc it and held 
that the defendants’ plea of limitation is 
invalid * * * | The appeal is, therefore, 
dismissed with costs, 


Nee Appeal dismissed 


(5) 1 Ind. Cas. 610, 
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PUNJAB OHIEF COURT. 
Sseconp Cryin Arrear No. 3095 or 1917, 
January 7 ,1919. 

Present: —Mr. Justice Soott-Smith, 
Musammat AMTUL QADIR—Dnrenpantr—~ 
APPELLANT 
versus 
MUHAMMAD YUSAF—PLAINTIFE 
— RESPONDENT. 

ı Civil Procedure Code (Act V of 1908), s. 149— 
Extension of time for payment of . Oowrt-fee—Poverty, 

whether sufficient ground —Discretion of Court. 

An appellant, who cannot on account of poverty 
pay: the full Court-fee on the appeal within the 
period of limitation prescribed for the filing of the 
appeal, should not be allowed to file the appeal 
on an insufficient stamp and then given time 
under section 149 of the Civil Procedure Code 
to pay the balance at his leisure. [p. 872, col. 1.] 

An appeal was filed a few days before the 
expiry of the period of limitation on the 26th June 
1917 upon an insufficient Court-feo stamp. The 
memorandum of appeal was returned to the appel- 
lant on the 29th June with the remark that the 
deficiency in the Court-fee stamp should be made 
up. The memorandum was not re-filed until the 
17th November: 

Held, that the appellant was not entitled to the 
benefit of the provisions of section 149 of the 
Civil Proçedure Oode and that the appeal was, there- 
fore, barred by time. [p. 872, col. 2.] 

Second appeal from the dearee of the 
District Judge, Karnal, dated the 19th 
March 1917, dismissing the appeal as time- 
barred and affirming the decree of the Junior 
Subordinate Judge, Rohtak, dated the 4th 
December 1915, -decreeing Rs, 600 with 
proportionate costs. 

Mr. Badar-ud-Din Kureshi, forthe Appe!- 
lant. 

Lalas Shamair Ohand and Madan Gopal, 
for the Respondent. 


JU DGMENT,—This is an appeal from the 
order of the District Judge, Karnal, dismiss- 
ing an appeal before him as barred by 
limitation. Lala Shamair Chand on ‘behalf 
of the respondent raises a preliminary 
objection that the present appeal is also 
barred by time. The order appealed 
against is dated the 19th March 1917 
and the appeal was originally filed in this 
Court a few days before the expiry of the 
period of limitation on the 26th June 1917 
unon a Court-fee stamp of Rs. 19-8.0, 
The decree appealed against was for 
Rs. 600 and the Court-fee chargeable on 
the appeal was accordingly Rs. 45. The 
memorandum of appeal was, therefore, 
returned on the 29th of Jane 1917 by 


` 
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the Deputy Registrar with the remark that 
the Court-fee stamp was insufficient and 
Counsel should note as to how he hag 
ealenlated the valne for purposes of Court-fee. 
Nothing further was done by or on behalf 
of the appellant until the 17th November 
1917, when the appeal was re-filedon a full 
stamp. 

Section 149, Civil Procedure Code, allows 
the Court to extend time for payment 
of the whole or any part of the Court- 
fee chargeable upon any dosnmentand the 
only question is whether the Court should 
in the present oase extend the time. 
Dalip Singh v. Umrao Singh (1) was & case 
similar to the present, but in that ease 
the appeal was not re-filed till the expiry 
of one year after“it had been returned 
to the appellant. 

Mr. Kureshi on behalf of the appellant is 
unable to state how the Conrt- fee of Rs, 19-8-0 
originally paid was calculated. He suggests 
that that wasallthe money which was given 
to him and probably the appellant could not 
afford to pay the full Court-fee at the time 
when the appeal wasfirat filed, . 

It was held in Moshaullah v. Ahmedullah (2) 
and Husaini Begam v. Oollector of Muzaffar- 
nagar (3) that poverty was not sufficient 
cause within the meaning of section 5 of 
the Limitation Act for an extension of 
the limitation period. In my opinion it 
would be an exseedingly bad presedent 
‘to hold that an. appellant, wha cannot. 
pay the fall Court-fee within the period 
of limitation prescribed for the filing of 
an appeal, should be allowed to file an 
appeal onan insufficient stamp and should 
ba given time to pay the balance at his 
leisure, It is not alleged thatthe insaff. 
sient Oourt-fee was paid in the first 
instanoe through a bona file mistake. I 
am quite cloar that no bona fide mistake 
wes made and also that no due diligensa 
was used in making up the full Court fee 
chargeable on the memorandum of appeal. 
The appellant no deubt in the lower 
Appellate Oourt applied for leave to ap- 
peal in forma pauperis but when her ap- 
plioation was finally rejected and she was 


(1) 19 Ind. Cas. 788; 55 P. R.1918;180 P. L. R. 
1918. 

(2) 13 0. 78; 6 Ind. Dec. (x. s.) 550. 

(8) 9 A. 655; A. W, N. (1887) 185; 5 Ind. Dec. 
(x. s.) 878. 


allowed time to. make up the Court-fee 
within a week she didso. I see no reason 
to suppose that full Court-fee sould not 
have been paid in the first instance and 
I, therefore, do not think that itis a case 
in which the Court should extend the time 
under section 149 of the Civil Procedure Code. 

Tho appeal is accordingly dismissed with 
costs. 

Appeal dismissed, 


emer ern 


MADRAS HIGH COURT. 
FULL BENCH. 


Civit Misoentangous Petition No, 2743 
or 1917, 

November 14, 1918. 
Present;—Sir John Wallis, Kr.; Chief Justice, 
Justice Sir William Ayling, Kt., and Mr, 
Justice Seshagiri Aiyar. 
BATCHU RAMAJOGAYYA—Ptatntire — 
A PETITIONER 

versus 


VAJJULA JAGANNADHAM AND ANOTHER 


— Dere~Dants— RESPONDENTS, 

Hindu Law—Minor—Contract by guardian on behalf 
of minor, whether binding on minor—Personal liability 
of minor—Onerous covenants, validity of. 

Per Wallis, 0.J.—A decree cannot be passed against 
a minor or his estate on a covenant entered into 
on his oe by a guardian for his benefit, [p. 877, 
ool. 1. 

Per Ayling, and Seshagirt Atyar, JJ.—No decree 
should be passed against a minor or his estate 
on a contract entered into on his behalf by his 
guardian under which no charge is created on the 
estate, except in cases in which the minor's estate 
wonld have been liable for the obligation incurred 
by the guardian under the personal law to which he 
is subject [p. 477, col. 1: p. 878, col 2,] 

Per Seshagiri Atyar, J.What the Judicial Com- 
mittee intended to lay down in Waghela Rajsanji v. 
Shekh Masludin, 11°B. 551 (P.C.); 141. A. 89; 11 
Ind, Jur. 315; 6 Sar P. C. J. 16; 6 Ind Dec. (N. 8.) 364 
was that an onerous covenant cannot be imposed by 
the guardian on the person or property of: the 
minor. The bona fides ofthe guardian is not an 
element for consideration. But where an infant's 
estate would be liable but for the interposition of 
the guardian, there is no reason why the fact of 
the latter undertaking that liability should not 
bind the estate. The rule laid down in Waghela 
Rajeanji v. Shekh Masludin, 11 B. 551 «P. O); 14 
I. A. 59: 11 Ind. Jor 15;5 Sar P C.J. 16: 6 Tnd. 
Dec. in. s ) 864 was not intended to affect the Hindu 
Law liability of the minor, [p. 877, col, 2.] 

(Authorities reviewed.) i 
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“ Petition, under rule 8 of the Agency 
Rules for the Godavary* District, praying 
that in the circumstances stated therein 
the High Court will be pleased to issue 
an order directing the Agent to the 
Governor at Godavari to review his judgment, 
‘dated the 4th July 1917, in Appeal Snit 
No. 3 of ¥9i7, preferred against the decree 
of the Court‘of the Assistant Agent to the 
Governor at Badrashalam, in -Original Suit 
No, 12 of 1915. - 


This petition coming on for hearing on 
the 28th Maroh 1918, upon perusing the 
petition, the judgments and decrees ' of 
the lower Oourts and upon hearing the 
arguments of Mr. P. Narayanimurthi, 
for the Petitioner, and of Mr. P. Soma- 
sundaram, for the Ist Raspondent, and 
the 2nd Raspondent not appearing in person 
or by Pleader and the ease having stood over 
for consideration till 5th April 1918, the 
Court (Sadasiva Aiyar, J., and Napier, J.) 
made the following ‘ 


ORDER OF REFERENCE TO A FULL 
BENCH, 


Napier, J.—The plaintiff in this suit 
sues for recovery of moneys due on a 
mortgage-deed exesuted in his favoar by 
the mother of the lət defendant as his 
guardian, The lower Appellate Court found 
‘that the greater part of the money was 
borrowed for the marriage of the Ist 
defendant’s sister and that the amount was 
moderate and spant for legitimate purposes, 
Both Courts have held that the property 
gould not bs mortgigad without the 
sanction of Goveromsnt, Bat the first 
Court held that the lət defendant. was 
bound to liquidate the debt by any pro- 
perty other than the mortgagad propsrty, 
and decided that the plaintiff was 
entitled ‘to a decree for Rs. 550 against 
the lst defendantas head of the Vajjala 
family and manager of the family property. 
The deoree followed the terms of the judg- 
ment, 


The sole point taken befora us is that 
this is a personal decrea against the 
minor on an obligation osreated by his 
guardian ani that no such decree can be 
given. Relianse is placed on the desision 
of the Privy “Council in Waghela Rajsanji 


` of the Talukdar, it must fail.” 


v. Shekh Masludin (1). 
in that case, which was contained in a 
mortgage of a Talukdar’s estate by his 
guardian, is found in the deed set ont 
at pages 553 and 554. It is as follows:— 
“Tf Government should make a glaim in 
any way * * * * and if you 
should have to pay * * * # 
all those moneys and the interest on those 
moneys we and our heirs are to pay to 
you A = 4, You are to recover 
your money from the said property, ete., 
and from our persons.” The Bombay 
High Court gave judgment for a sumof 
Rs. 12,000 to be resovered from .the 
defendant Rajsanji’s property generally as 
well as from him personally. So far as 
the personal liability is concerned, the 
view of their Lordships is stated at page 
561: “Now it was most candidly stated by 
Mr. Mayne, who argued the cage on behalf of . 
the respondent, that there is not in Indian 
Law any rule which gives a guardian and 
manager greater power to bind the infant 
ward by a personal covenant than exists 
in English Law. In point of fact, the 
matter must be decided by equity ard 
gocd conscience, generally interpreted to 
mean the rules of English Law if found 
applicable to Indian society and circum- 
stances. Their Lordships’ are not aware 
of any law in which the guardian has 
such a power, nor do they see why it 
should be eo in India, They conceive 
that it would be a very improper thing 
to allow the guardian to make covenants 
in the name of his ward, so as toimpose 
a personal liability upon the ward, and 
they hold that in this case the guardian 
exceeded her powers so far as she purported 
to bird her ward, and that, so far as 
this suit is founded on the personal liability 
This desi- 
sion was considerec by this Qourt in 
Tirumalat Muthuveera Taramasiva Venkitasami 
Naicker v. Muthusmy Tillai (2). In that 
case, the guardian of aminor executed a 
bond in favour of a certain mortgagee to 
pay certain expenses which the lower Ap- 
pellate Court found reasonable and with 
respect to which - this Court was not 

(I) 11 B. 551 (P.C); 14 I. A. 89; 11 Ind. Jur. 
815; 5 Sar. P. C. J. 16; 6 Ind. Dec. (N, a) 364. 

(2) 45 Ind. Cas. 949; 34 M. L. J. 177; 23 M. D, Ti 
289. i 


The covenant 


4 


_Shekh Masludin 
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prepared to differ from the lower Appellate 
Oourt. The High Court was of opinion 
that the decision in Waghela Rajsanit v. 
(1) went no further 
than this, that no decree should be made 
against the minor personally, but that a 
decree might be made against his pro- 
porty. It was admitted that if the property 
had been specifically charged, such a 
decree could be passed, but it was argued 
before the Court on the authority of 
Indur Ohunder Singh v. Radhakishore Ghose 
(3) that in the absence of such aspecific 
charge no decree could be passed against 
the estate of the minor. The Court pointed 
out that in Indur Chunder Singh v. Radha- 
kishore Ghose (3) the Judicial Committee 
were dealing’ with a document which did 
not purport to have been executed by a 
guardian on behalf of the minor, and 
referred to page 513 of the report, where 
the Board pointed out that -the plaintiff 
was asking the minor to fulfil obligations 


“entered into by the lessees in their own 


name. The judgment also points out that 
in several cases since the decisions of the 
Privy Council, this Court has held that 
the minor’s estate could be made liable, 
the decisions bsing Subramania Ayyar v. 


Arumuga Ohetty (4), Duraisami Reddi v.- 


Muthial Reddi (5), Sanka Krishnamurthi 
‘vy. Bank of Burma (6) and Padma Krishna 
Chettiar v. Nagamani Ammal (7), In 
view of this catena of decisions in the 
Presidency, the Court saw no reason why 
they should refer the osse to the Full 
Bench. It has now been pressed upon us 
that the decision in Tirumalat Muthuseera 
Paramasiva Venkitasami Naicker v. Muthusamy 
Pillai (2) does not give fall effect to the 
decision of the Privy Council in Waghela 
Rajsanjt v. Shekh Masludin (1) in that 
that suit was dismissed by the Privy Council 
and no limited form of decree given. Is 
is further contended that although in the 
case in Indur Ohunder Singh v. Radha. 
kishore Ghose (8) the mortgage did not 
purport tobe executed qua guardian, there 


(3) 19 0. 507 (P. O.); 19 I, A. 90; 6 Sar, P, C. J. 
185; 9 Ind. Dec. (N. 8.) 782, 


(4) 26 M. 330. 

(5) 31 M. 468. 

(6) 11 Ind, Cas. 79; 35 M. 692; (1911) JIM. W. N. 
385; 14 Ind. Cas, 380: 21 M. D, J. 620; 11 M, L, T. a. 

(7) 30 Ind, Cas, 674; 39 M, 916; 18 M, L. T. 216. 


` 


are dicta at page 511 which are inconsistent 
with “the decision in Tirumalat Muthuveera 
Paramasiva Venkitasami Naicker yv. Muthusamy 
Pillai (2). The language is as follows:— 

The contention that the mother and | 
widow * * * had power to bind the 
minor by contract was abandoned in thé 
Court below and their Lordships are of 
opinion that such a contention could not be 
sustained.” I agree that this is definite 
language. But it is doubtful whether it 
carries the case any further than 
the desisions in Waghela ` Rajsanji v. 
Shekh Masludin (1). Reliance is also 
placed on the decision of a Bensh of this 
Court in Swaminatha Atyar v. Srinivasa 
Aiyar- (8). But that was a case not of 
a guardian of a minor, but of a trustee with 
reference to temple property,and the quea- 
tion now before us only arose on the suggest- 
ed analogy between such a trustee and the 
guardian of a minor. The last case prior 
te the decision in Tirumala Muthuveera 
Paramasiva Venkitasamt Naicker v. Muthu. 
samy Pillai (2) is that of Ammalu Ammal 
v. Namagiri Ammal (9), The question in 
that case was how far an estate can be 
made liable where the executor had 
borrowed money on a promissory note for 
the purpose of paying a legacy to the 
testator’s daughter. The position then is 
this; . that there are two oases in the 
Privy Conncil which go a long way to, 
support the appellant’s contention; and 
there are subsequent desisions of this 
Court which it is contended are incon- 
sistent with. the ratio decidend: in the 
Privy Counsil cases. 

I think it advisable, therefore, to refer 
to the Fall Bench the question whether 
any decree, and if so, , what decree can 
be passed against a minor or his estate 
on a covenant entered into on his behalf 
by a guardian for his benefit, under 
which covenant no sharge is made on the 
estate, 


Sapasiva ATTAR, J.—I agree. 





This petition came on for hearing on the 
29th and 80th October 1918, 


(8) 38 Ind, Oas. 172: 32 M. D. J. 259; 2i M. L. T, 
91; 5 L. W. 323; (1917) M. W. N. 278. 

(9) 43 Ind. Oas. 760; 33 M. L. J. 631; 22 M. L. T. 
391; 6 L. W. 722; (1918) M, W, N. 110, 
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Mr. M. Patanjali Sastri 
Narayanamurthi,- for the 
Hunoomanpersaud’s case* lays down that a 
guardian can create a charge over the minor’s 
property. Hoe can also do the same by way of 
acknowledgment or renewal: see Subramania 
Ayyar v. Arumuga Chetty (4), Annapagauda 
wW Sangadigyapa (10) and Duraisami Reddi v. 
Muthial Reddi (5). He is the representa- 
tive of the minor and his estate to all intents 
and purposes; supplies of necessaries to the 
minor [Maharana Shri -Ranmalsingji v. 
Vadilal Vakhatchand (11), Juggessur Sire.r 
v, Nilambur Biswas (12)], debts contracted in 
the course of business [Muthaya Filloi v. 
Tinnevelly South India _Bank Lid. (13), 
Malaiperumal Ohettiar y. Arunachalla Chettiar 
(14)] and such like are cases where -a guar- 
dian can rightly charge the estate. See also 
Mayne’s Hindu Law, 8th Edition, pages 28%, 
289. See also Imambandi vy Sheith Haji Mut- 
saddi (15), Ganesha Row v. Tulja Ham Row 
(16), Hari Charan Kuar v. Kaula Rat (17), In 
the present case, there is nothing to show 
that the guardian’s act was beyond his 
powers. The various High Courts in India 
do recognise that he has the power in gues- 
tion, This Court in Sundararaja Ayyangar v. 
Pattanathusami (18), Sinaya Pillai v. Muni- 
sami Ayyan (19), Srimath Daivasikamani 
Pandarasannidht v. Noor Mahomed Routhan 
(29), Padma Krishna Ohettiar v. Nagamanr 
Ammal (7), Tirumalat Muthuveera Paramasiva 
Venkttasamt Naicksr v. Muthusamy Pillai 
(2) lays down the test. This is not the 
case of a trustee executing a promissory 
‘note. See Palantappa Ohetitar v. Shanmugam 


for Mr, P. 


(10) 26 B. 221 at p. 232; 8 Bom. L. B. 817. 
(11) 20 B. 61 at p. 70; 10 Ind. Dec. (N. 8.) 599. 
(12) 3 W. R. 217. 

(18) 37 Ind. Cas, 230; 5 L. W. 341. 

(14) 41 Ind. Cas. 224; 6 L. W., 417. 


(15) 47 Ind. Cas. 513; 35 M. L. J. 422; 16 A. L.J.. 


800; 24 M. L. T. 380; 25 O, L. 
5 P. L. W. 276; 20 Bom. L. R` 
78; (1918) M. W. N. 91 (P. 0.). 

(16) 19 Ind. Cas 515; 36 M. 295 at p. 803; 25 M. 
L. J. 150; 17 0. W. N. 765; 11 A L. J, 589; 180, L. J. 
1; 16 Bom. L, B. 626; 14 M. L. T. 1; (1913) M W. N. 
575; 40 1. A. 132 (P. C.). i 

(17) 40 Ind. Cas. 142; 1 P. L. W. B87; (1917) Pat. 
201; 2 P, L. F. 513. 

(18 17 M, 306; 6 Ind, Deo. (N. s.) 212. 

(19) 22 M. 289; 9 M. L, J. 64:8 Ind. Dec. (N. s.) 
205. > 
“ (20) 81 M. 47 at p. 49; 17 M. L. J. 553; 3 M. L. T. 
98, 


#gee 6 M. 1. A, 393.—Hd. 


499; 23 0, W. N. 50; 





Petitioner._- - Muthuswami Ayyar 


-contracts are available to him. 


J. 
1022; 45 0. 878; 45 L.A, ` 


Ohettiar (21), Ramaswamt. Mudaliar v 
h (22). Even there the 
‘creditor has no claim directly against the 


estate, but has a right of subrogation to the 


- rights of the trustes [Santa Krishnamurthi v. 


Sank of ‘Burma (6)]. That ia also the 
English Law. See Johnson, In re; Shearman 
v. Robinson (23), Evans, In re; Evans y. 
Evans (24), Farhall v. Farhall; London’ and 
County Bank, Hx parte’ (25), Strickland vy. 
Symons (26), Dowse v, Gorton (27). See also 
Ammalu Ammal v. Namagiri Ammal (9). 
Similar relief onght to be available in this 
case also. Mir Sarwarjan v. Fakharuddin 
Mahomed Ohowdhury (28) and Waghela Rajsanji 
v. Shekh Musludin (1) have, strictly speaking 
no application here. i 

Reference was also made to Simpson on 
Infants, Indur Ohunder Singh v, Radha- 
kishore Ghose (3), Watson & Oo. v. Sham Lal 
Mitter (29). 

Mr. `P. Somasundaram, 
No. l.—Whether a contract be for 
the benefit. of the minor or not, he 
cannot contrast and so no remedies on 
See Mohorz 
Bibee v. Dharmodas Ghose (30). Waghela 
Rajsanji v. Shekh Masludin (1) does apply 
aud so a guardian has no power to act as he 
has done here, Ganesha Row v. Tulja Ram 
Row (16) and Hari Oharan Kuar v.. Kaula 
Rai (17) are cases of joint family managera 
only. They can’t be strained to suit this 
sasa 

Asknowledgment by guardian doas not 
impose fresh liability and so ig distinguish. 
able. 

Mr. Patanjali Sastri vaplied. 

(21) 49 Ind. Oas, 23; 35 M, In J. 90; 24 M. L. T, 
51:8 L. W. 817; 41 M. 815. 

(22) 30 Ind. Cas. 481. 

(23) (1880) 15 Ch, D. 548; 49 L. J. Ch. 745; 43 
L. T. 372; 29 W, R. 168. 
mS) (1887) 34 Ch. D. 597; 56 L. T. 768; 35 W. B. 


(25) (1872) 7 Ch. 123; 41 L. J. Oh. 149; 25 L, T 
685; 20 W. R. 157. s 

(26) (1884) 28 Ch. D. 245; 53 L. J. Oh, 582% 61 L, 
T, 406; 32 W. R. 889, 

(27) (1891) A. C. 190; 60 L. J. Oh, 745; 64 L, T 
809; 40 W. R. 17. ' 

(28) 34 O. 163; 11 0. W. N-34; I M, L. T. 369; 4 0. 
L. J. 481. 

(29) 16 0. 8 (P. G.N 14 I. A. 178; 11 Ind. Jar, 39s. 
5 Sar. P. O. J. 86; 7 Ind. Deo. (x. s.) 591, , 

(30) 300. 539 (P. 0.); 39 LA. 114 7 0. W. N 
441; 5 Bom. L. R. 421; 8 Sar. P. O. J. 374, i 
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OPINION, 
Watts, C. J.—The desision of the Privy 
Counsil in Waghela Rajsanjt v., Shekh 


Masludin (1), with reference to a personal 
Govenant made on behalf of a 
minor by his guardian, that a guardian 
cannot be allowed to make covenants in 
the name of the ward so as to impose 
personal liability upon him, precludes us 
in my opinion from holding that a guardian 
has any such power in India. It was, 
however, pointed ont in “Maharana Shri 
“Ranmalsinghji v. Vadilal Vakhatchand (11) 
that this ruling does not affect the 
liability of the minor’s estate under section 
68 of the Indian Contrast Act to persons 
who have supplied him during minority 
with necessaries suited to his condition 
in life) What are necessaries must de- 
pend on the facts of each case, and in 
the case of a Hindu, money advanced 
for the expenses of a marriage which the 
minor has to perform or to pay off a 
debt binding upon him, may be recover- 
able under this head from hiş estate. 
Ib was held in this oasa that a guardian 
has no power to acknowledge debts on 
behalf of the minor, but this pari of the 
dasision was overruled by a Fall Bench 
in Annapagauda y. Sangadigyapr (10), 
where Sir Lawrence Jenkins, C. J, pointed 
out that the fact that a guardian cannot 
impose a personal liability’ on his ward 
by contract does not prevent him from 
binding the ward by acknowledgments 
under section 19 of the Limitation Ast: 
“top an acknowledgment under the Ast 
is fundamentally difterent from a fresh 
contrast, though if may in some respects 
have similar results.’ Further, where a 
guardian himself borrows money for the 
necessities of the minor in such circumstances 
as to give him a right to reimbursement 
from the minor's estate, 
in a proper case be subrogated to his 
rights, as held in Sanka Krishnamurthi v. 
Bank of Burma (6) practically. In 
all the cases in this Court which are 
referred to in the order of reference or 
ware cited before us, it will be found 
that the minor’s estate could have been 
made Hable under one of the first two 
heads independently of any contract by 
the -guardian on his behalf. No practical 
ingonyenience, therefore, would result from 


Hindu - 


his creditor may | 


giving full effect to their Lordships’ əx- 
press desision, but even if it were other- 
wise, we should be bound to follow it, 
That this rule is well settled appears to 
me to be assumed by the Privy Counail 


in Indur- Chunder Singh v. Radhakishare 
Ghose (3). 1 do not read the recent 
-judgment in Imamband: v. Sheikh Haji 


Mutsadd: (15) as holding thst a Muham. 
madan guardian can bind a minor’s estate by 
contract, except in the sense that the 
minor’s estate will be liable for necessaries 
supplied by his agency, and that he san 
sell the minor’s property in proper oases, 
The question under consideration in that 
oase was the right of a defacto guardian 
to alienate the minor's property. 

it was also argued that the decision in 
Waghela Rajsanjt v. Shekh Masludin (1) 
only established the illegality of covenants 
imposing personal liability on the ward 
in the sense of making him liable to 
arrest’ after attaining majority in exeoution 
ofa decree obtained against him on such coven: 
ants, This contention is clearly untenable. 

The High Court had passed a decree 
against the appellant, who was sued after 
attaining majority on a covenant made 
during his minority by his guardian, for 
Rs. 12,000 with interest to be recovered 
from the defendant’s property generally 
as well as from him personally. The 
contention raised on appeal was that the 
covengnt was not binding on him at all, 
and their Lordships upheld this contention 
and dismissed the suit altogether. Farther 
the term personally liable is well under- 
stood in English Law, and has reference 
to the old classification of astions into 
. personal, real and mixed. “Actions may 
be personal, as conira distinguished from 
real and mixed; the first being actions 
against the person only for damages, the 
second for recovery of real estate, 
the tbird for both.” Atturney- General 
v. Lord Churchill (81). A man who was 
liable in the old personal actions of 
debt, covenant, trespass, eto., was said to 
be personally liable and is still so des- 
sribed after the abolition of these old | 
forms of action and of the liability to 
arrest in execution, I think the answer 

(31) (1841) 8 M. & W.171 at p. 192; 10 L.J, Bx. 81; 
9 Dom, P. C. 772; 5 Jur. 803; 151 Ẹ. R. 997; 68 R. R, 
iat | 
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should be that a decree cannot be passed 
against a minor or his estate on a cove- 
entered into on his behalf by a 
guardian for his benefit. ` 


Aruine, J:—I would prefer to frame 
our answer as suggested by my learned 
brother Seshagiri Aiyar, J., in his judg- 
ment about to be delivered. i 


SESBAGIRI Aiyar, J.—It was ‘tacitly 
agreed that the desision in Indur Chunder 
Singh v, Radhakishore Ghose (3), to 
which reference is made in the order of 
the Division Bench, has no bearing on 
the question we have to decide. That 
was a case of personal and onerous 
executory contrast by the widows in 
management, which was held not to bind 
the minor heir. The question before us 
is, what is the principle laid down in 
Waghela Rajsaniz v. 
and what are its limits. There are some 
accepted propositions: (a) A guardian oan 
for a proper purpose by apt words create 
a charga over the property under his 
management so as to bind the minor. 
See Dowse v. Gorton (27); (b) If the 
guardian acts for the benefit of the minor 
and borrows and if the creditor obtains 
a decree for the loan against the guardian, 
the latter can sue the minor for re- 
imbursement: This is -based on the priu- 
ciple of subrogation and may shortly be 
styled the theory of indirect recourse. 
Strickland v. Symons (26), Johnson, In re; 
Shearman v. Robinson (28), Farhall v. 
Farhall; London and County Bank, Ex parte 
(25) and Sanka, Krishnamurthi) v. Bank 
of Burma (6); (c) For necessaries the debts 
contrasted by the minor himself or by 
his guardian would bind the estate: sec- 
tion 68 of tbe Contract Act and Maharana 


Shri Ranmalsinghji v. Vadilal Vakhat- 
chand (11); (d) If the guardian in 
management gives a bond in renewal 


of a debt binding on the minor, the es- 
tate could be proceeded against, as- the 
act of the guardian may be regarded as 
keeping alive by acknowledgment a pre- 
existing’ liability: per Jenkins, C. J., in 
Annapagauda v. Sangadigyapa (10). 

It is possible that the cases which are 
said in the order of reference to conflict 
with Waghela Rajsanjt v Shekh Masludin 
(1) may be brought under ene er the 


Shekh Masludin (1), 


other of the above categories. That is 
the view taken by my “Lord and that is 
cartainly one way of reconciling the Privy 
Council desision with the mass of cases 
which have bsen desided since that ruling. 


However, I shall shortly point out that 
the decisions in Madras and in the other 
presidensies can be based on a_ broader 
ground. I do not wish to take a narrow 
view of Waghelu Rajsanjt v. Shekh Maslu- 
din (1). Mr. Justice Woodroffe in Mir 
Sarwarjan v. Fakharuddin Mahomed Chowdhury 
(28) states that what the Judicial Com- 
mittee intended to lay down was that an 
onerous covenant cannot be imposed by the 
guardian uson the person or property of 
the minor. That is also my view. Although 
this decision was overruled by the Judicial 
Committee in Mir Sarwarjan v, Fakharuddin 
Mahomed (32) on another point, I do not 
think this view of the law was taken ex- 
ception to inthe argument before or in 
the judgment of the Privy Counsil. The . 
various English decisions dealing with trus- 
tees and executors to which our attention 
was drawn in the course of the argument 
lay down that a trustee or executor has 
no power to bind the beneficiary by personal 
contrasts, Johnson, In re; Shearman vy. Robin- 
son (23) and Evans, In re; Hvans vy. Rvans 
(24). I do not think the bona fides of the 
guardian is an element for consideration. 
But where an infant’s estate would be 
liable but for the interposition of the 
guardian, 1 fail to see why the latter un- 
dertaking that liability shonld not bind 
the estate. After examining Waghela Rag- 
sanji v. Shekh Masluddin (1) once again, 
I°do not think their Lordships intended to 
lay down that under no circumstances can 
a minor be held liable for the acts of his 
guardian. Almost all the High Courts have, 
since Waghela Rajsanji v. Shekh Masludin 
(1), held that the liability of the minor 
under the Hindu Law is not affected by 
the fact that the guardian has inourred 
that obligation. Nathuram v., Showa Ohhagan 
(33., Maharana Shri Ranmalsinghji v. 
Vadilal Vakhatchand (11), Siva Narayan 


(32) 18 Ind. Cas. 331; 39 O. 232; 21 M. L. J, 1156; 


160. W. N- 74; (1912) M, W. N. 22; 9 A. L. J. 
33; 150. L.J. 69; 14 Bom, L. R. 5; 89 I. A. l; 
11 M. L, T. 8 (P. O.). 


(83) 14 B. 662; 7 Iad, Dee. (N. s.) 839, 
aw. 


4 


` 


` 


_ weree (35) the 
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Ghosh v. Kamakhya Ghose (84), Sundararaja 
Ayyangar v. Puttanathusamt (18), Sinaya 
~ Pillai v. Munisami Ayyan (19), Subramania 
sae es Arumuga Chetty (4), Srimath Datvasi- 
kamani Pandara Sannidht v. Noor Mahomed 
Routhan (20), Duraisami Reddi v. Muthial 
Reddi (5), Padma Krishna Ohettiar v. 
Nagamani Ammal (7) and Tirumalaz 
Muthureera Paramasica Venkitasami Naicker 
y. Muthusamy Pillai (2) have all taken this 
view. Sargent, ©. J., Telang, J., Mooker- 
jee, J., and Muthuswami Aiyar, J., are among 
the Judges who have enunciated this view. 

If we examine some of the Privy Council 
decisions before, contemporaneous with, and 
after Waghela Rajsan.i vy. Shekh Masludin 
(1), it will be seen that the Judicial Com- 
mittee did not intend to lay down that 
under no circumstances can the guardian 
bind the estate of the ward, except it be 
by creating a charge. In Hunoomanpersaud 
Panday v. Musammat Babooee, Munraj Koon- 
well-known case of Hanu- 
man Prasad, tbeir Lordships speak of a 
guardian borrowing on behalf of a minor 
and charging his estate in the same sen- 
tence. In Watson & Oo. v. Sham Lal 
Mitter (29), which is contemporaneous with 
Waghela Rajsanji v. Shekh Masludin (1) an 
agreement by a guardian to pay enhanced 
rent was held binding’ on the minor, In 
Imambandi v. Sheikh Haji Mutsaddi (15) the 
Right Honourable Mr. Ameer Ali lays down 
that a Muhammadan guardian can bind a 
minor’s estate by contracts entered into 
for the latter’s benefit, So the rule of law 
in Waghela Rajsanjt v. Shekh Masludin 
(1) ig subject to exceptions.. Strong reli- 
ance was placed on the observation of Lord 
Hobhouse at page 561: “Now it was most 
candidly stated by Mr. Mayne, who argued 
the case on behalf of the respondent, that 
there is not in Indian Law any rule which 
gives a guardian and manager greater power 
to bind the infant ward by a personal 
covenant than exists in English Law.” I 
do not think that it was intended to lay 
down by this statement that no rule to 
the contrary under the Hindu Law would 
be countenanced. The term Indian Law 
was meant to apply to the Statute Law of 


(84) 23 Ind, Cas. 877. 
(35) 6 M. I. A. 393; 18 W. R. &1 n; Sevestre 253n; 
2 Suth. P. C. J. 29; 1 Sar, P O. J. 552; 19 B, R. 
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the land and not to Hindu or Muhammadan 
Law. I am, therefore, of opinion that the 
rule laid down in Waghela Rajsanji vy. Shekh 
Masludin (1) was not intended to affect 
the Hindu Law liability of the minor. In 
this view, the decisions which are mentioned 
in the order of reference are not inconsis- 
a with Waghela Rajsanjz v. Shekha Masludin 

1). 

I would, therefore, answer the question 
under reference by saying that no decree 
should be passed against a minor or his 
entered into on his 
behalf by & guardian, under which coven- 
ant no charge is created cn the estate 
except in cases in which the mincor’s estate 
would have been liable for the obligation 
incurred by the guardian under the personal 
law to whioh he is subject. Although the 
answer given by the learned Chief Justice 
would cover my 
opinion also, I respectfully think that in 
order that doubts may not be entertained 
as to our meaning, the answer should be 
in the form I have suggested. 

Answer accordingly, 

M, 0. P. 
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ALLAHABAD HIGH COURT. 
First Cryin Apprat No, 348 or 1916, 
mF February 8, 1919. 
Present:—Mr. Justice Rafique and 
Mr. Justice Lindsay. 
Syed ALI MUQTADI KHAN AND OTHERS 
— PLAINTIFF3— APPELLANTS 
versus 


ABDUL HAMID KHAN AND oTHEeRs— 


DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Wakf deed, Gents of— 
Mutwalli, succession to office of. 

A Muhammadan created a wakf ‘of certain pro- 
perty by registered deed, under which his two 
nephews A, and M, were appointed mutwallis of 
the wakf property after his death. The deed 
provided that the mutwalliship was to descend to 
the issues of the two nephews naslan bad naslan 
wa batman bad batnan daiman wa abdan ghair mun- 
gataan wa la muntagilan ala sabil al istimrar wal 
istiqlal: 

Held, that under the terms of the deed the office 
of mutwalli was to go goneration after generation 
tothe descendants of A, and M. in all the branches 
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of their family, and that there was nothing in the 
deed by which any preference was to be given 
among such descendants, nor was any limit placed 
on the number of mutwallis from among them. 
[p 881 col. L] 

First appsal from the decision of the 
Additional Subordinate Judge, Moradabad, 
dated the %0th April 1916. : 
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Mr. Haider, for the Appellants. 

Mr. Girdhari Lal Agarwala, for the Re- 
spondents, 

JUDGMENT.—The following pedigree 
will explain the right under which the 
plaintiffs brought the suit out of which 
this appeal has arisen. 


Saiyed a Azam KHAN 





4 f 
Buniyad Ali Khan., 


( 
Ali Ahsan Khan, 
Ali Aslam Khan. 


` 
Aman a Khan, 





D] 
Ali Muzaffar Khan 


Ali Muntazim Khan, 





m= 





re i 
Ali Taqi Khan, 


X É 
Ali Akhtar Khan, Ali Mohtashim Khan, Ali Muttagi Khan, 


wi ees Pee | 





( =] 
Ali Muqtada Khan. Ali Ata Khan, 


The ancestor of the plaintiffs, Buniyad Ali 
Khan, was possessed of considerable pru- 
perty in respect of whioh he sreated a 
- wagf on the 23rd of November 1845° by 
a registered deed, under which his two 
nephews Ali Ahsan Khan and Ali Muzafar 
Khan were to be Mutwallis of the wagf 
property after his death. He further 
provided that the Mutawalliship was to 
descend to the issue of the two nephews 
‘naslan bad naslan wa batnan bad batnan 
daimun wa abdan ghair munqgataan~ wa la 
muntagilan aln sabil alistimrar wal istiglal;” 
in other words, the descendants of the 
two nephews were to get the Mutwalliship 
generation after generation without any 
break and without any separation for ever 
and for ever. Ali Muzaffar Khan seems 
to have survived his brother Ali Ahsan 
Khan and his naphew Ali Aslam Khan. 
Before his death Ali Muzaffar Khan exe- 
cubed a deed on the 13th of April 1875, 
by which he appointed his son Ali Mun- 
tazim Khan as Mutwalli of the wagf 
property, Ali Muntazim Khan succeeded 
to the offioe of Mutawalli. He in his 
tura on the 14th of July 1901 exesuted 


| 
Ali Murtaza Khan. 


| 
Ali Mujtaba Khan, Ali Muhtada Khan 


| D 
Ali Ijtiba Khan, Ali Ittiga Khan, 





ey 


Ali Sabir Khan, Ali Safdar Khan. 


a deed of appointment in favour of his 
three sons, Ali Taqi Khan, Ali Mujtaba 
Khan and Ali Muhtada Khan, transferring 


the office of Mutawalli to them in his life. 


time. The three sons of Ali Muntazim 
Khan executed a deed, which is described 
as an amanatnama, on the 6th of January 
1903'by which they divided the wagf 
property in equal shares among themselves, 
professedly with the object of the better 
management of the wagf property, On 
tbe 23rd of July 1904 Saiyid Ali Taqi 
Khan executed a deed of mortgage in 
favour of two brothers, called Abdal 
Hamid and Abdul Majid, of property that 
forméd no part of the wagf property, On 
the same date two other documents were 
executed, one by Saiyid Ali Taqi Khan 
and the other by the mortgagees. The said 
two dosuments were pattia and kabuliyat 
respestively in respect of a portion of the 
wagf property which had come under the 
management of Ali Taqi Khan under the 
deed of the 6th of January 1903; The 
lease was for 14 years in favour of the 
mortgagees and the rent was to be ap- 


propriated by them towards thè satisfaction 
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of the mortgage debt. On the 15th of 
November 1904 another mortgages was 
executed by Saiyid Ali Taqi Khan in favour 
of the same mortgagees in respect of 
seme other portion of the property which 
also did not form part of the wagf pro- 
perty. On the same date a lease was 
granted by Ali Taqi Khan to the mort- 
gagees of a portion of the wagf property 
the rent of whish was fo be applied 
towards the satisfaction of the mortgage 
debt. The mortgage was for Rs. 1,500. 
Some time in March 1909 Ali Taqi Khan 
executed a zarepsshgt lease in favour of 
one Musammat ` Nandrani in respect of 
a portion of the wagf property. Oa the 
16th of February 1911 Ali Taqi Khan ox3- 
cuted a desd by which he withdrew from 
Mutwalliship in favour of his two sons 
Ali Akhtar Khan and Ali Muhtashim Kban. 
On the 13th of February 1911 Ali Mujtaba 
Khan exacuted a similar deed in favour of 
his three sons, Ali Muttagi Khan, Ali 
Ijtiba Khan and Ali Ittiqa Khan, Ali 
Muhtada Khan, the brother of Ali 
Taqi Khan and Ali Majtaba Khan, 
had already died. He died in 1903, 
Soon after the execution of the deed of 
the 16th pf February 1911, the sons of 
Ali Taqi Khan brought a suit to have 
the: zarpeshg? lease in favour of Musammat 


Nandrani declared invalid, null and void.. 


The case came up to this Court and was 
decided against them. It was held that 
they had no right to sue as their father 
could not in his lifetime transfer the 
Mutwalliship to them. The judgment of 
this Court was delivered on the 15th of 
July 1915. On the 23rd of September 
1915 Ali Taqi Khan and Ali Mujtaba 
Khan applied to the District Judge of 
Moradabad under section 73 of the Trusts 
Aot for permission to withdraw from the 
Mutwalliship. The next day, that fs on 
the 24th of September 1915, their sons 
filed an application to the District Judge 
praying to be appointed as Mutwallis 
in place of their fathers. On the 27th 
of Septmber 1915 the District Judge 
granted both the applications, On the 
30th of September 1915 the sons of Ali 
Taqi Khan and Ali Mujtaba Khan as well 
as three sons of Ali Muhtada Khan 
brought the present suit asking for a 
declaration that the leases exeented by Ali 
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Taqi Khan in the year 1904 in respect of a 
portion of the wagf property were invalid and 
that possession. should be given to them as 
Mut wallis of the said property against Abdul 
“Hamid and the legal representatives of Abdul 
Majid, by the dispossession of the latter. It 
should be observed herethat Abdal Majid , 
had died prior to the institution of the suit. . 
The plaintiffs impleaded as defendants in 
the case Abdul Hamid Khan and the 
legal representatives of Abdul Majid Khan 
as also Ali Taqi Khan, Ali Mujtaba Khan 
and the two remaining minor song of 
Ali Muhtada Khan. . The suit was con- 
tested by Abdul Hamid Khan and the 
legal rapresentatives of Abdal Majid Khan. 
One of the pleas in defence was that the 
plsintifa had no right to maintain the 
suit inagmush as they were not the pro- 
perly constituted Mutwallis of the wagf 
property. The learned Subordinate Judge 
assepted the plea in defence and dismissed’ 
the suit. He‘held that under the judgment 
of this Court in the case of Nandrani, 
the transfer by Ali Taqi Khan and Ali 
Mujtaba Khan of the Mutwalliship in 
favour of their sons was invalid and did 
not give them a right to the office of: 
Mutwalliship. As to the three sons of Ali 
Muhtada Khan, namely, plaintiffs Nos. 1, 
2and 8, he held that under the amanat- 
nama of the 6th of January 1908, they 
had no right to challenge thé act of Ali 
Taqi Khan. The plaintiffs have come up in 
appeal to this Court and challenge the decree 
against them. Before proceeding to consider 
the appeal we must observe here that one of 
the legal representatives of Abdul Majid 
Khan, namely, Musammat Ruqaiyya Bano, 


“who was respondent No. 3 before us, died 


about 8 years ago. No steps were taken to 
bring her legal representatives on the record 
in time and the appeal as against her abates. 


If is contended on behalf of the 
appellants that under the Muhammadan 
Law, Ali Taqi Khan and Ali Mujtaba 
Khan could transfer the office of Mutwal- 
liship to their sons. Moreover even if 
the transfers by Ali Taqi Khan and Ali 
Mujtaba Khan are invalid, the sons of 


Ali Muhtada Khan are oo-Mutwallis - 
with Ali Taqi Khan and Ali Majtaba. 
Khan. The original deed of wagf shows 


clearly that the Mutwalliship was to, 


s 
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continue in all the. branches of the 
family “of the nephews of Baniyad Ali 
Khan. Our attention has been called to 
the original words, naslan bad naslan, eto., 
which .haver- been quoted in the earlier 
part of the judgment, The three sons of 
Ali Mubtada Khan, it is said, can, in any 
case, maintain the present suitif the plaint- 
iffs Nos. 4 to 8, the sons of Ali Taqi Khan and 
Ali Mujtaba Khan, have no such right. We 
have considered the language of -the 
original deed of wagf and we think that the 
contention for the appellants is well founded. 
Under the terms’ of the deed the office 
of Mutawalli was to: go generation after 
generation to the descendants of Ali Absan 
Khan and Ali Muzaffar Khan. No mention 
is made in the deed of waqf by which ; any 
preference ia to be given among” the 
descendants of the said two persons, nor 
is any limit placed on the number of 
Mutawallis from among the descendants. 
lt may be that the deeds of appointment by 
Ali Muzaffar Khan and Ali Muntazim Khan 


were not justified under the Muhammadan. 
both’ would- 


: but the sons of 
-have taken and did take the office of 
~  Mautawalliship after their deaths. The 
succession was both in accordance with 
the terms‘of the original deed of wagf and 
the Muhammadan Law. The deeds of 
appointment of 1875 and 1901 do not 
in any way affect the status ‘of the sons 
- of Ali Muhtada Khan. Ali Muhtada Khan 
died in 1903 and under the terms of the 
deed of 1845 his sons succeeded to the 
office of Mautwalliship and became òo- 
Mutwallis with Ali Taqi Khan and Ali 
Mujtaba Khan. The opinion of the Court 
below that on the death of Ali Mubtada 
Khan, his two brothers Ali Taqi Khan 
and Ali Mujtaba Khan alone remained 
Matwallis is incorrest.-- There is no ques 
tion of survivorship in the ease either 
under tbe Muhammadan Law or inthe terms 
of the deed of 18+, The view that we 
take of the case makes it unnecessary for 
us .to decide whether plaintiffs Nos. 4 to 8 
are entitled to maintain the suit. We 
think that the plaintiffs Nos, 1 to 3; namely, 
Ali-Muqtadi Khan, Ali Ata Khan and 
Ali Murtaza Khan, havea right to maintain 
the present suit. The amanatnama of 
the 6th of January 1903 does not, in our 
opinion, take away -that right from thom. 


Law, 
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Whataver may have been the position_of 
Ali Muhtada Khan who was one of the 
execotants of the document, his sons are 
in no way bound by it. We would also 
note here that the learned Counsel for 
the appellants_ does not press his claim 
for mesne profits. We, therefore, allow the 
appeal, set aside the decree of the Court 
below and remand the case under Order 
XLI, rule 23, for disposal on the merits. 
Costs here and hitherto will abide the 
result and costs in this "Court will include ' 
fees on the higher scale. 
ORDER. 
By tas Coosr—It has been brought to 
our notice to-day that. Musammat Raqaiya 


Bano, respondent No. 3, is dead. Acsording 
to the report of the serving officer of 
the Munsif’s Court at Amroha which is 


dated the 30th of Jaunary 1917, she died 
more than 6 or 7 months prior to the 
making of the report. On the 12th of 
February the fact that she was dead was 
brought to the notice of the appellants and 
they asked for time to bring her legal 
representatives on the record. Accordingly 
one month was allowed to them. They 
got further extensions in the year 1917. 
were, however, taken and her 
lezal representatives have not yet been 
brought onthe record. The appeal, there- 
fore, as against Musammat Ruqaiya Bano 
abates and we‘note accordingly. This note 
will remain on the record. 
Appeal allowed, 





PUNJAB CHIEF COURT. 
Secon Crvit Appsat No, 481 oF 1917. 
May 30, 1918, 

Present:—Mr Justice LeRossignol, 

Tus MUNICIPAL COMMITTEE, 
SONEPAT, ruxoveaa KIDAR SING H, 
-SECRETARY OF THE COMMITTER— 

Devries vANT—APPELLANT 
versus 
DINU—Pusint.rr—ResPonpent. 

Punjab Municipal Act (III of 1911), 8. 121—Offensive 
business — Court, interference by, with decision of Muni- 
cipal Committee, when permissible, 

The question whether a certain business is offen- 
sive within the meaning of section 121 of the 
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Punjab Municipal Act is to be decided by the Muni- 
cipal Committee and unless the Committee’s action 
is wanton, unreasonable or tainted with mala fides, 
the Civil Courts have no “power to interfere with 
its decision. 


~ 


Second appeal from the decree of the 
District Judge, Karnal, dated the 21st 
June 1916, affirming that of the Senior 
Subordinate ‘Judge, Rohtak, dated the 4th 
February 1915, decreeing the slaim with 
costs, ces 

Sayad Mohsin Shah, for the Appellant. 

Mr. Badr-ud. Din Kureshi, for the Respond. 
ent, 


JUDGMENT.—The Courts below are 
agreed in giving plaintiff an injunction 
against the appellant Committee prohibiting 
it from interference with the plaintiff’s 
business of skin drying. The Oourts 
below hold that the business 
give rise to” offensive . or uuwkolesome 
smells. 

In so doing, they display little knowledge 
of hygiene, but worse than that they 
prefer- the evidence of, ignorant persons to 
that of experts; further they substitute for 
that of the Committee their judgment vho- 
ther the business is offensive. 

That is a matter for the desision of 
the Committee and unless the Committee’s 
action is wanton, unreasonable or tainted 
with mala fides, the Civil Courts have no 
power to interfere. 

In this case the action of the Municipal 
Committee is based on expert advice and 
knowledge and is obviously a step in the 
right direction, although it may not he 
appreciated by the very persons who will 
derive most benefit from it. 

I accept the appeal and __dismisg the 
plaintiff's suit with costa throughout, 


Appeal accepted. 
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BOMBAY HiGH COURT. 
O #DINARY ORIGINAL AND EXTRAORDINARY Civis ' 
JORISDICTION. 
Angust 22, 1918, 
Preseni:—Mr. Justice Marten. 
In the matter of the INDIAN TRUSTS AOT, 
TI or 1882, 
AND. p 
In the matter of a DEED or SETTLE. | 
“MENT paren Ilthor February 1898 and 
made between BAI GOOLBAL widow of 
JEHANGIRJI EDULJI GADIALT of the 
one part and BAI SHIRINBAT ‘wife of 
MERWANJI SORABJL DALAL and 
-RATANBAT, daugbtec of the said 
JEHANGIRJI EDULJI GADIALI 
of the other part. 
In re SHIRINBAL wixa or MERWANJI 
SORABJL DALAL AND orders— 


PETITIONBRS 

Frust—Trustees, power of, to sell land—Court, power 
of, to sanction sale—Trusts Act (H of 1882), ss. 20, 
36, 40. 

Neither section 36 nor rection 40 of the Trusts 
Act confers a power on trustees of lands who have 
no express power of sale in the instrument 
creating the trust, to sell the land. [p. 884, col. 1.) 

Where, however, in the administration or 
management ofa trust estate by the trustees there 
avises an emergency or a state of circumstances 
which it may reasonably be supposed was not 
foreseen or anticipated by the author of the trust 
and is unprovided for by ‘the trust instrument, 
and which renders it desirable in the interests of 
the beneficiaries that certain acts should be done 
by the trustees which they themselves have no 
power to do, and to which the consent of all the 
beneficiaries cannot be obtained by reason of some 
not being sui juris or not yet in existence, the 
Court will exercise iis general administrative 
jurisdiction by sanctioning, on behalf of all parties 
{aterested, those acts being. "done by the trustees, 
(p. 834, col. 2.) 

The trustees and beneficiaries under a trust 
applied to the Court to sanction a sale of the 
trust property which was situated in the city of 
Bombay. It was found that the property was very 
old, was in imminent need of repairs, was entirely 
defective as regards sanitary conveniences and 
was liable to ja set-back which would cause a 
serious depreciation, in its value. It was also 
found that the beneficiaries were unable to effect 
repairs and could not comply withthe Municipal 
requirements whioh ee be made in connection 
with the property: 

Held, that this was a oase of emergency iu 

which the gale should be sanctioned by the Oourt 
in the exercise of its extraordinary jurisdiction. 
[p. 885, ool. 1.] 

Mr. Kanga, for the Petitioners, 

JUDGMENT, —This is an adjourned peti. 
tion whioh raises the question whefher 


trustess of land who have no expresa 


4 


one moiety for 


~ x 
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power of sale in the instrament orəat- 
ing the’. trast -havé power to sell that 
land either with or without the sonsent cf the 
Court. The parties concerned are all Parsis, 

The trust instrument .in question iz a 
settlemept made on the llth Febraacz 
1898; The settlor was one Bai Guibai 
Binge deceased and the trustees were her 
two daughters, Shirinbai and Ratanbai, 
the present petitioners. It was a voluntary 
settlement, and the only property settled 


was a certain immoveable property in 
Meadows Street, Bombay, ‘montioned in 
the sshedyle. The trusts were for the 
settlor for life with remainder as to 


Ratanbai for life with 
ne the exact words of 
“for the issue of the body 


remaindér, to 
the instrument, 


_of the said_ Ratanbai in the shares pres- 


stibed by law as ifthe said Ratanbai had 
died possessed of the said share intestate 
laaving gush issue only a3 her right heirs 
and in. default of sush issua upon the trusts 
hereinafter declared in regard to the other 
half of the said premises,” P 

The other mo®ty, went to 
daughter Shirinbai for life with a limita- 
tion over to her issue similar to that 
contained as’ regards Ratanbai’s” moiety. 
There is an ultimate gift over of all the 
property to charity in case there should be 
no “person living entitled to.take the said 
premises under the trusts hereinbofore 
declared.” , The petitioner Ratanbai is forty- 
seven and unmarried. Shirinbai, I am told, 
is fifty-two and has six shildren, vizą two 
daughters and four sons, all of whom consent 
to the proposed sale, É 

Stopping for a moment at the trust I 
have read, I do not ‘propose to say what 
is the meaning of the trust—‘for the 
issue of the body of the said Ratanbai 


_in the shares prasoribed by law” and so 


on. I think for the purposes of this case 
it is suficient to say that it is not clear that- 


the grandchildren of Shirinbai—or for 
the matter of that of Ratanbai if she 
married and had children—might not 


take ‘in certain events, e.g., if the parents 
of those grandchildren’ predeceased the 
tenant for life, Shirinbai or Ratanbai aq 
the case might be. Acacerdingly, I do 
not think~it oan bə said with certainty 
that I have now before mo all banefisiaries, 
who dan in any possible siroumstanges ba 
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“entitled to the' property, for it is possible 


that when the settlement comes finally 
to be constrned and the trusts wound up 
some child or grandchild, at the present 
moment unborn, may be entitled to a share 
in the property. The case, therefore, cannot 
ba disposed of on the lines that the trustees 
only propose todo something with the consent 
of all the beneficiaries. 

“Now what the parties wish to do is 
this. For reasons which I will mention 


‘later, they wishto sell the property and 


have accordingly entered into fan agree- 
ment for sale at what is considered to 
be an advantageous price. Very naturally 
the puréshaser deglined to ascept the title 
without the sanction of the- Court: and 
accordingly the trustees have presented 
the present petition asking for that 
sanction. All the ohildren of Shirinbai 
have given their written consent to the sale, 

The first point that arises is the question 
of jurisdiction that I have referred to, 
viz., whether in a case such as I haye 
before mə, the trustees have auy power to 
sell the land, and, if not, whether the 
Court has any jurisdiction to give them 
that power. Mr. Kanga for .the petition- 
ers has referred me to sestion 40 of 
the Indian Trusts Act, 1882. That sestion 
gives power to trustees to vary invest- 
ments, and the argument is thatthe trust 
land is an investment which the trustees 
may vary and for that purpose may sell. 
If that argument is correct, all trustees 
would bays power to sell land and no leave 
of the Court would be necessary. Section 40 
runs as follows :— 

“A trustea may, at his disoretion, call 
in any trust-property invested in any 
security and invest the same on any of 
the securities mentioned or referred to 
in section 20, and from time to time vary 
any such investments for others of the same 
nature.” 

_ Now, I think, anybody reading those 
words must be strack by their inaptitade 
to deal with the oase of the sale of land, 
To say that a sale of land settled by the 
settlement itself. is a calling in of trust 
property invested in any ssourity is hardly, 
I think, what the Loagislature intended 
when they drafted sestion 40. To start 
with, yon da not apoak of “oalling in 
land.” Nor is it ususl or corrédt to speak 


ged. 
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of land as “property invested in any sesuri- 
ty.” OF course a mortgage of land is 
referred to as a real security buta power 
to Invest in real securities as in the 
English Trustee Ast, 1893, sections 1 (b) 
and 5, will not give power to invest in 
the purchase of land but only in the 
mortgage of land. This illustrates the 
_importance of tké word “‘sesurity” in 
section 40 of the Indian Trusts Act. I 
do not think any other section of the 
Indian Trusts Act that I have .been 


referred to has much or any bearing on ` 


this point, except possibly sectiors 20 and 
36. Section 20 gives power to invest in 
certain securities and the securities men- 
tioned are those ordinarily described as 
securities, namely, debentures, mortgages 


and so oo, I cannot help thinking that 
that was the sort of security that the 
Legislature bad in mind when they 


referred in section 40 to calling’ in trast” 


property in any “security.” 

Section 36 provides that— 

“a trustee may do all acts which are 
reasonable and proper for the realiza- 
tion, protection or benefit of the trust 
property, and for the. protection or sup- 
port of a beneficiary who is not competent to 
contract,” 

“Stress was laid on the: word “realiza- 
tion” and it was said that this authorised 
a sale, particularly if it' was clearly for 
the benefit of the beneficiaries. However, 
if the case had depended on sestions 40 
and 36 alone, I should have felt the 
greatest difficulty in holding that there 
was any general power for trustees to 


sell land under both or either of these 
sections or that the Court bad any 
power to sanction such a sale. There 


does not appear to be any Indian reported 
case on the point, but Mr. Kanga was 
good enough to mention an unreported 
case -ho had before my brother Macleod, 
J, where, I understand, the Court felt 
very much the same difficulty as I do 
about the meaning of sestion 40 and in 
that particular case refused to sanction the 
sale, < 

But, I think, in the present case it 
is unnecessary for me finally to decide 
whether the trustees have any power 
ander section 40 or sestion 36, because, 
`I think, this particular case may bs decided 
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on another ground, namely, under the 
extraordinary jurisdiction’ of the: Court 
which if can exercise in certain cases of 
what I may call “emergevoy.” I think that | 
slass of jurisdiction is exemplified at his 
highest in In re~New (1), a desisionof the 
English Court of Appeal, the headnote of 
which runs as follows: —~ , ` 
“Where in theadministration or manage- 
ment of a trust estate by the trustees, 
especially where the estate censists of a 
business or of shares in a mercantile com- 
pany, there arises an emergency or a 
state of circumstances which-it may reason- 
ably be supposed was not foreseen or 
anticipated by the author of the trust 
and is unprovided for by the trust instru- 
ment, and which renders it desirable and 
perhaps even essential, in the interests 
of the beneficiaries, that certain acts should 
be done by the trustees which they them- 
selves have no power to do, and to which 
the consent of all the beneficiaries cannot be 
obtained by reason of some not being sut 
juris or not yet in existence, the Court will 
exercise its general administrative jurisdic- 
tion by sanctioning, on behalf of all parties 
interested, those acts being done by the 
trustees...” : 


I will only, say by way of warning that, 
as pointed out in that case, this jurisdiction 
is of an extremely delicate character and has 
to be exercised with the greatest caution. 
The case should be read at the same time 
with Inre Toliemache (2), where Lord Justice 
Cozens- Hardy, as he then was, said (at page 

- 956;— 

“I will only add that, in my opinion, 
In re New (1) constitutes the high- 
water mark of the exercise by the Court of 
its extraordinary jurisdiction in relation to 
trusts,” ` = 

Now, have I got here a oase of an 
emergency: such as is contemplated in In 
re New (1)? So far I have not dealt with 
the facts which hawe led to the proposed 
sale, This is not a case where the parties 
from some mere caprice, or from an 
ordinary desire to change of investments, 
or to increase their income; are desirous 

(1) (1901) 2 Ch 534; 70 L. J, Ch, 710; 60 W. R. 17; 
85 L. T. 174, 

(2) (1903) 1 Ch. 457; 72 L. J. Oh. 225; 61 W. R. 


. 588; 88 L.T. 18 on appeal (1903) 1 Ch. 955 atp. 
966; 72 L. J. Ch, 689; 88 L. T. 670; 51 W, R. 597, 
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of settling the property, The fasts are 


“that this property is at the corner of two . 


- streets and is liable to a set-back and 
that if that set-back arose, which would 
happen on any oscasion when it might 
be necessary to go to the Municipslity 
for their approval of plans, the property 
would be very seriously depreciated. 
Then, further, the property is an extremely 
old one and repairs in the near future 
are undoubtedly required. Amongst other 
things it is entirely defective as regards 
sanitary conveniences and any moment 
the trustees might be served with a 
sanitary notice from the Municipality, This 
notice would be extremely difficult to ‘comply 
with and would probably reanliin the set- 
< badck-being enforced. L will not go into all 
the details of the affidavit of. the Engineer, 

Mr. Nowroji Hormusji Katrak, but he sums 

up the situation in the last paragraph in 
< which he says: ; 

“In these: circumstances I consider it 
most desirable that the property should 
now be sold for Rs. 28,C00 and if it is 
not sold for Rs, 33,000, 1 should consider that 
the property is allowed. to be ruined and 
that the beneficiaries’ interest would 
be very adversely affected partly on account 
of. their disability io do the repairs within 
_ the regalar lines of the streets and 
partly on account of the inevitable monetary 
loss.” . 

That being so, I think there isan emergency 
here within the meaning of In re New 
(1). Certainly the settlor here never contemp- 
lated the possibility of a set-back, nor 
of these Municipal requirements . and the 
possible disastrous effect they might have 
on the beneficiaries under the trust instru- 
ment, I think really this is a case where 
it would be almost pedantic on my part 
to say that the letter of the trust must 
be kept to and the spirit disregarded and 
that as it island which is settled, land it 
must remain. I accordingly consider that 
I may properly exercise in this present case 
the extraordinary jurisdiction which I have 
and that accordingly the sale ought to be 
sanotioned. 

I notice that the two trustees ara the 
two tenants for life, and usually I-do not 
think that is a' yery desirable trusteeship. 
it is trne that they were the trustees 
popointed by the settlor herself, bat she 
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settled land and now the trust property 
may sonsist of easily convertible invest. 
ments. If, therefore, there is any desire 
by the children of Shirinbai. that a third 
trustee should be appointed, I think it 
would be a proper case to apply in Cham- 
‘bers to have that third trustee appointed. 
But, as far as the present application is 
soncerned, I am not going to make that 
a term of my order, As regards the 
re-investment of the sale-proseeds, I think 
that the trustees will have power to 
invest the proceeds in any investment for 
the time, being authorized by law for the 
investment of the trust fonds and will 
have power to vary such investment. I 
also think that I ought to give liberty to 
the trustees to apply to re-invest the 
proceeds in the purchase of land, if so 
advised. It is perhaps unnecessary to say 
that the salezproseeds will devolve in the 
same way as the land would have done, 
but, if desired, a provision to this effect 
can be inserted in the order as was done 
in the’ order on the files of this Court 
made by Sir Lawrence Jenkins in In re 
Manilal Hurgovan (8), where he dealt with 
thé extraordinary jurisdiction of the Court 
to sanction the sale of a minor’s interest 
in Hindu joint family property. Accord- 
ingly the order will be as prayed, but 
the petitioners will have their costs of 
the petition out of the trust estate between 
solicitor and client, and, having regard to 
my order and the letter of consent of 2nd 
August 1918, there will be no necessity 
for the children of Shirinbai to join in 
the conveyance. The title of the petition 
and order will be amended by adding “ ‘and 
extraordinary civil -jurisdiction” after 
“ordinary original civil jurisdiction,” and 
there will be liberty to apply as to re- investing 
in Aand and generally. 


Order accordingly. 
(3) 26 B. 353; 3 Bom. In. R. 41l. 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DROREES Nos, 11, 22, 
~.. (214 anp 412 cr 1915, 
` July 19, 1918. 
Present:—Mr, Justice N. R. Chatterjea and 
i Mr. Justice Newbould. 

In No. 11 og 1915 i 
MAHAMED KERAMUT ULLA MIAH 
AND ANOTHER— PLAINTIFES—APPELLANTS 

J A versus 
KEAMUTULLA MBAH AND OTHERS 
— RESPONDENTS. 
In No. 22 op 1915 
CHINTAMANNESSA BIBI AND ANOTSER 
— APPELLANTS 
A Versus 
KURMANNESSA BIBI AND OTHERS— 
A RESPONDENTS. 
In No. 214 oy 1915 
KURAMANNESSA BIBI—PuatntirF— 
: APPELLANT 
$ versus 
CHINTAMANNESSA BIBI AND crazrs— 
DEFENDANTS — RESPONDENTS, 
In No. 412 or 1915 
“ REFATULLA MEAH-—APFRLLANE 
versus | 
KURMANNESSA BIBI AND ANOTHER 


—RESPONDANTS, 

Family arrangement, when can be set aside—Minor, 
whether bound by arrangement—Muhammadan joint 
family—Property acquired by manager—Preswmp- 
tion—Burden of proof-Parties adducing evidence, 
effect of. 

In the absence of proof of mistake, inequality 
of position, undue influence, coercion, fraud or 
‘any similar ground, 8 partition or family arrange) 
ment made in settlement of a.disputed or doubt- 
ful claim is a valid and binding arrangement 
which the parties thereto cannot deny, ignore or 
resile from. [p. $90, col 3.] 

If the parties have settled a dispute, such settle- 
ment will not be set aside on the ground that it 
gave to one of the parties more than what he 
might possibly have recovered if he had taken 

- Judgment of the Cours upon the matters in differ- 
ence between them. The Courts will not be dis- 
poséd to scan with much nicety the quantum of 
consideration, [p, 890, col. 1,] | 

There is nothing in the doctrine of family 
arrangements opposed to the general principle that 
when it is sought to bind a minor by an agree- 
ment entered into on his behalf, it must be shuwn 
that the agreement was for the benefit of the 
minor. lf improper advantage has been taken 
of the minor’s position, a family arrangement can 
be set aside on vhe ground of undue infiuence or 
inequality of position or one or other of the 
grounds which would vitiate such arrangement in 
the case of adults. But where there is no defect 
of this nature, the settlement of @ doubtful claim 
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is of as much advantage to a minor as to an 
adult, and where a genuine dispute has been 
fairly settled the dispute cannot be re-opened solely 
on the ground that one of the parties to the 
family arrangement was a minor, [p 890, cols. 1 
& 20 

There is no jegal presumption that the property 
acquired by a» member of a Muhammadan joint 
family, when he was the manager of the joint family 
property, is the property of the joint family. [p. 890, 
col. 2, - 

Where both sides have udduced evidence on 8 
point in issue, no question of onus asa question o 
law arises, [p. 890, col. 2] ; 


Appeals against the decrees Nos, 11 and 
220f 1915 of the Subordinate Judge, Raj- 


_shahi, dated the 16th September 1914, 


Appeels from Original Decrees Nos. 214 
and 412 of 1915, being Original ( ivil Appeals 
Nos. 218 and 209 of 1914, preferred on 
the 3rd December and 10th November 
1915 respectively in the Court of the 
District Jndge, Rajshahi, against the 
decrees of the Subordinate Judge of 
that district, dated the 16th of September 
1914, and transferred to the file of this 
Court by an order of Justice Sir John 
Woodroffe, Kr., and Mr. Justice Newbould, 
male on the 10th May and 30th July 1915 
respectively. -- 

Is No. 11 of 1915, 

Babus Ram Ohander Mazumdar and 
Krishna Kamal Moitra, for the Appellants. 

Babus D. N. Chakravarty and Jatindra 
Mohon Chowdhury and Bhudhar Haldar, for 
the Respondents. 

In. No, 22 op 1915. 

Babus Ram Chander Masumdar ard 
Kiishna Kamal Motra, for the Appellants. 

Babu D. N. Chakravorly, Jatindra Mchon 
Ohowahury and‘ Bhuahar Hadar, for the 
Respondents, A 

In No. 412 or 1915. 

Babu Birestear Bagchi, for the Appellant. 

Babus Jatindra Mohon Ohowdhury and 
Bhudar Haldar, for the Respondents, 

In No, 214 of 1915. 

Babus D. N. Ohakratarty, Jatindrn Mohon 
Ohowdhury and Fanindra Lal Moitra, for the 
Appellant. n 

Babus Ram Chander Mozumdêt' Erishna 
Kamal Moira and Bhudhar Haldar, for 
the Respondents, $ 

JUDGMENT.—These four appeals have 
been heard together as were the three 
suits in the lower ‘Court out of which ` 
they arise. The principal appeal is Appeal 
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No. 11 of 1915 arising out of Suit No. 
_ 275 of 1913. The'parties to this litiga- 
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tion are all either the direst descendants | 


or married to the direct descendants of 
one Damu, who died about 1870 A. D, 
He left twosons Enat and Kismat, Kismat 
died in 1889 leaving a widow, four sons 
and a daughter who are defendants Nos. 
1—6 in the principal enit. The eldest son’s 
name is Kismat and that of the daughter 
Nourjahannesse. Damn’s elder. son Enat 
died on the 2nd May 1902. By his frst 
wife Badhimonnessa, who predeceased him, 
Enat had a son and. a daughter. The 
son, Hefazatulla, died in February 1905 
leaving two widows, Nurjahannessa (defend- 
ants No. 5), the above mentioned daughtar 
of Kismat, and Monjudanessa (pro forma 
defendant No. 9) who has sold her interest 
in her husband’s property to other members 
of the family aud gone fo live in her 
` father’s village. The daughter of Anat by 
Budhbimonnessa is Kuramonnessa (defend. 
ant No. 7), who is the wife of Refatulle 
(defendant No. 8). Enat’s second wife 
was Chintamonessa (plaintiff No. 2) and 
by her “he had three sons Keramatulla 
(plaintiff No. 1), Jiaratdlla‘and Rahmatulla, 
Jiaratolla died after Hefazat and Rahmatulla 
died after Jiaratulla before the institution of 
this suit, 

It is admitted that from the tima of 


Diému until the. death of  Hefazat all 
the members of the family lived iu 
joiatness and that ‘the property left by 


Damu was owned as joint property by 
them. ‘The first main point in dispute in 
this appaal, as -ib has been argued before 
ua, is whether the joint property of the 
family consisted only of- property acquired 
in Damu’s name, as the: plaintiffs appellants 
allege, this property baing that described 
in schedule ka of the plaint or whether, 
as the_ defendants respondents allege, the 
property described in schedule kha “of the 
plaint; which was acquired ‘in the name 
of Hnat, was also joint property. The 
second main point inthis appeal is whether 
the rights of the parties to the property 
in dispute were finally settled by an 
amisable family arrangement set out 
“a solenama which was filed in the Distriot 
Judge’s Court on ‘the . 27th February 
1903. .The learned Subordinate Jnudga 
who fried these suits has. desided both 
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thése points in favour of the defendants- 
respondents. The second of these points 
is the one on which the decision of the 
appeal really depends and we will deal with 
it first, 

Hnat, as stated above, died on the 2nd 
May 1902. On the llth November of 
that year two applications were filed in 
the Court of the District Judge, one for 
succession certificate under Ast VII of 
1289 for the collecotión cf debts due to 
the estate of Enat, tbe other for the 
guardianship of the persons and properties 
of Enat’s minor sons. The first of these 
‘applications, Exhibit 15 (1), purported to 
be’ signed - by Chitamonnessa for herself and 
as guardian of her three minor sons and 
by Hefazatulla and Kurmonnessa, that is 
to say, all the heirs of Enat. The second, 
Exhibit 15 (2), purported to be signed by 
Chintamonnessa alone. On 28th November 
following ,Kiamat, the eldest son of Kismat, 
filed petitions of objection in both oases 
alleging that the properties described in 
thos6 petitions as having belonged to 
Enat alone belonged to the two brothers, 
Hnat and Kismat, jointly in equal shares. 
Oo the 7th February 1903 a petition 
was filed on behalf of both parties asking 
for a month’s time to compromise the 


ease, The Oourt dirested a draft of 
the compromise to be filed on the ‘9th. 
February and this .was done. Then, on 


the 27th February 1903, the “petition of 
eompromise, Hxhibit 15 (3), was filed. The 
remaining heirs of Kismat were made 
parties and the two cases were decided in ' 
accordance with the petition of compromise. 
Chintamonnessa was appointed guardian of 
the persons and property of, her, minor 
children and the certificate of succession 
to the estate of Hnat was granted to the 
applicants iñ that case and Kiamatulla 
jointly. The Court, in theorder granting 
permission for the cases to be settled in 
the terms of the sotmpromise petition, 
stated that thé arrangements proposed in 
that petition appeared to be for the 
benefit of the minors concerned. The 
principal terms of the compromise were 
that, the heirs of Hnuat were to get a 
9-annas 15.gandas share and the heirs 
“of Kismat a 6-annas 5 gandas share of 
the whole family property with some 
exceptions, The heirs of Kismat were to 
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make no claim to the money accumulated 
in the time of Enat and the heirs 
Enat were to make no claim to the cash 
“in the hands of the heirs of Kismat or 
the business carried on in their separate. 
names, nor were they to olaim 49 bighas 
of jote land. As bstween the heirs of 
Enat, Hefazatulla was to get a larger 


share than his half-brothers on the ground - 


‘that there was no money in his hand, 
nor any separate business in his name. 
Special provision was made as to certain 
miveable property and the document 
concluded with three schedules, the first 
two stating the individual ‘shares of each 
member of the two branches of the family 
jad the third gontaining “a list. of the 


‘totes which were to belong to the heirs ` 


of Kismat only. 
The case set up by the plaintifs- 
appellants is that these proceedings in 


the District Judge’s Court were fraudulent 


~and sollusive transactions in which Hefazat- 
ulla, the step-son, and Refatulla, the 
husband of the step-daughter of’ the 
plaintiff No, 2, Chintamonnessa, combined 
with Kismat to defraud her and her 
. children of their right shares in- tke 
property left by Hoat. It is alleged that 
Chintamonnessa and her son Keramat had 
- no knowledga of these cases nor of the 
‚compromise until nearly nine years after- 
` wards. In November. 1911 certain appli- 
cations for mutation of names in respect 
of the deceased Hefazatulla’s skare in 
certain revenus-paying estates ‘were made 
to the Collector. Notises of these applica- 
tions were served on the plaintiffs and 
their case is that they then for the first 
time came to know.that the share recorded 


in the name of Hefezatulla was in excess | 


of the shares recorded in the names of 
plaintiff No, l and his brother Rahamat- 
ulla. This “led the. plaintiffs to_ make 
enquiries, which- resulted in their coming 

“to know! jof the collusive applications 
made to the Court in 1902 and- the 
fraudulent petition of compromise which 
was filed in those proceedings. 

In our opinion the plaintiffs’ care that 
this compromise was fraudulent entirely 
fail. As we are ia entire agreement 
with the learned Subordinate Julgs on 
this point, we shall give our reasons at 
lesa length than would otherwise have baen 


2 4 s 
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necessary. One of the weakest points 
io the plaintiffs’ case is that they have 
failed to show any reason why Hefazat 
and Riafatulla should aot in. sollasion 
with Kismat to defraud Chintamonnessa 
and her sons. Hefasat gained nothing by the 
compro anise evan though he wasgiven a larger 
share than his half-brdther, since if the 
property in Hnat’s name had been treated 
as his sole property, Hefazat’s share 
the Muhammadan Law of 
succession would have been a little over 3 
annas 2 gand:s. By the sompromise he 
got 3 annas 1 ganda l kara. Refatulla 
was a distinct loser by the compromise, 
since it considerably reduced the share of 
his wife Kuramonnessa, Before the lower 
Court the learned Pleader for thd plaintiffs 
had to admit that he could make no 


suggestion why Refatulla consented {o a ` 


compromise whioh adversely affected his 
wife’s interest. Before us the 
Pleader for the appellants sould only 
suggest tHat there might have ben some 
private arrangement between Rofatulla and 
Kismat. 
this. suggestion. Refatulla and his wife 
had a serious quarrel in 1316 B. S. 
(1909 10A.D.) and Kuramonnessa has since 
been living with Kismat’s hairs, but before 
that she and her husband appear, to have 
been living amicably with fhe heirs of 
Enat, Since the quarrel “Refatulla ‘bas 
been siding with the plaintiffs and there 
seem good ‘grounds for the contention , of 
the respondents that it is Refatulla who 
is the instigator of the present litigation. 

The story told by the.defendants about 


‘what happened on Enat's death is certaialy 


It - would be necessary to take 
out a oertificate of succession for the 
collection of Hnat’s debts and to have a 
guardian of his minor children appointed, 
In ‘making applications to the Court for 
these purposes 
would be tempted: by the faot that 
certain property stood in Hnat’s name to 


probable, 


make an assertion on behalf of his heirs. - 


that this -property belonged to Bnat alone, 
This would uaturally lead to an objec. 
tion by Kismat on behalf of Kismat’s 
heirs and a_serious quarrel between the 
two branches of the family. Taen oa the 
intervention of neighbours the contending 
parties would gee that it was te their 


learned - 


There is no evidence to support 


Hefazat -and Refatulla’ 


~ 


“reason to disbalieve on this point. 
: pointed „onb that there are 
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advabtage to settle their dispute. Not 
only would the expenses of- litigation 


be saved, but also serious loss prevented 


_ from debts besoming barred and difficulties 


arising about collecting rent from tenants 
of the joint property, That there was 
such a settlement is satisfactorily proved 
by defendants’ witnesses, whom we see no 
It is 
discrepancies 
in the” evidence as to who were the 
persons who actually settled the terms of 
the compromise, But it must be borne in 
mind that this was nota case of reference 
to arbitration where the. disputing partiss 
agree to abide by the desision 
persons. appointed for that purpose. 
dispute was settled by the parties them- 
selves acting on the advice of friendly 
counsellors. In such circumstances ib” is 
to be expected. tbat more than one con: 
sultation should be beld: and that the 
same persons would not always be present. 


There is nothing improbable in Kuramon-_ 


nessa’s story that after the main con- 
dition of peislement that Enat’s heirs 
should get S$ -annas and Kismat’s heirs 
62 annas had been decided, Hefazatulla 
Bazi of Kharia alone assisted in fixing 
the respective shares of each individual. 
Another objection taken to the story -of 
compromise is that it is inconsistent 
with a statement made in the petition 
for adjournment, Exhibit M (1) filed on 
the 7th February 1903, to the effect 
that it had been settled that a compro- 
mise should bs made. There can be no 


“doubt that at the, time this petition was 


filed practically all the terms of the com-_ 
promise ‘had been settled. Bat” petitions 
for adjcurnments. are not always carefally 
drafted acd we attach no importance to 
this insonsistensy. Oa the. evidensa 4 we 
are satisfied that the compromise was a 
genuine compromise settling a real dispute, 
and that ib was arrived at in the manner 
described by the defendants’ witnesses. 

Nor bave weany doubt that Chintamon- 
of all 


nessa was fully ‘aware these 
transactions. vən if the applications to 
the Distrist. Jnige hail heen made 


without her’ knowledge, which we certainly 
do not believe, she must” have learnt 
about them when Kismatulla atirtsl the 
quarrel, . The account given by @olapannessg” 


INDIAN OASHS. 


of the 
The ` 


889 


and Kuramonnessa of the incident of 
Chintamian333% trying to remove pillows 
in whioh money was concealed appears to 
ba a true story and shows that Chinta- 
monnegsa was taking keen personal interest 
in the dispute about the family property, 
When the terms of ssttlemant wera boing 
discussed with neighbours, she could not 
have remained ignorant. The atory told 
in the plaint that Chintamonnessa and 
Keramut first came tə know of the em- 
promise -in Kartio 1318 B. S. when ‘they 
were. served with the notice of the applica. 
tion for registration in the Collectorate, is 
absurd. The notice then served on them 
would not have snown that the shares 
recorded as registered in the name of 
‘Hefazatalla were in excess of the shures 
recorded iv the name of his half-brother. 
It was suggested on behalf of the appellants 
that the service of the notice led to 
enquiries being made and then the ‘differ- 
ence in the shares was accertained, But 
this is inconsistent with Chintamonnessa’s 
evidence, for she says Keramat asked about 
the shares on reading the paper brought by 
the peon. Keramutulla, who sould have 
given imoortaut evidence on this point, 
has not gone into the witness-box, pre- 
sumbaly because he was afraid to stand 
cross-examination. It is unnecessary to 
state at length all the transactions which 
took place after the sompromise whish 
are inconsistent with the plaintiffs’ story 
of ignorance of it until Kartio 1818 B S. 
They are set out in the judgment of the 
learned Subordinate Judge and it is 
sufficient to` mention the more important, 
namely, the separate collections of rent, 
the bonds, ExhibiteQ (1),Q (2) Q (3, 
executed by Shasi Bonusan Rai Chowdoury 
and the sale by Monjuddenessa, Hefaz.4. 
ulla’s second wife, of her interest in the 
family property. On consideration of the 
evidence both oral and dosumentary that 
has been put before us by the learned 
` Pleaders on both sides, we are satisfied 
that the compromise of the 27th February 
1903 was agreed to by all the parties 
concerned and that the fraud alleged by the 
plaintiffs in this connection has not been 
proved. 

On behalf of the appellants if ig oan. 
tandad that even if the compromise can- 
not be set auda on the ground of fraad 
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it is not binding on the first plaintiff, 
Keramutulla, who was a minor at the time, 
unless it be shown thatit was for ‘his benefit. 
For the respondents it is-contended that this 
compromise wasof the nature of afamily settle- 
ment which stands ona higher footing than a 
simple compromise of a suit and that the 
Court sannot go behind it, unless it is 
vitiated by fraud or misrepresentation or 
. some similar defect. This sonneotion is 
supported by authority. The cases bearing 
on the. point are referred to in the judgment 
of ‘Mykherjee, J., in Upendra Nath Bose v. 
Bindéshri Prosad (1). ` And fram these deci- 
~ sions the following principles epplicable to 
the present case appear to be established:— 

In the absence of proof of mistake, ihequali- 
ty of position, undue infinence, coercion, 
frand or any similar ground, a partition.or 
family arrangement made in settlement of 
a disputed or doubtful claim isa valid and 
binding arrangement which the parties there- 
to cannot deny, ignore or resile from, 

If the parties bave settled a dispute, such 
settlement will not be set aside on the ground ' 
that it gave to one of the partiés more than 
what he might possibly have recovered if 
he had taken the judgment of the Court upon 
the matters in difference between tkem. 
The Courts will not be disposed to scan with 
much nicety the quantum of consideration. 

For the appellants it is contended fat i in 
none of .these cases were a minor’s interests 
concerned. In the case of Rameshwar F'rosid 
Singh v. Lachmi }rosad Singh 72) a 
Divisional Bench of thia Court followed the 
general rule in Stapilion v, Stapilten (3) 
in a case in which a minor had | ueen one 
of the parties to a family arrangement, 
This decision was affirmed by the Judicial 

` Committee on appeal in Rameswar Pershad 
Singh v. Ram Bahadur Singh (4). Stapilton 
y. Stapilton. (3) was desided in 1739 
and has been repeatedly followed both in 
England and India asthe leading case on 
family arrangements, There is nothing in the 
doctrine of family arrangements opposed to 
the general principle that whenit is sooght 


to pind > mmo yon par entered 
(1) 32 Ind. Cas, 46 L. #452 at p. 476; 
0. W. N. 210. kih 
12) 31 0. 111; 7 C. W. N. 688. 
(3) (1789)1 Atk. 2;1 Wh. & T. L. C. (7th Ed.) 228; 
Eri 5 L. J, 17 
4) 5 . 175; 2 M. L. T, 163; 11 C. W. N. 
34 0-10; ITM. L. J. 59 (P. O0), iv 
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into on his behalf, it must be shown that 
the agreement was for the benefit of the 
minor. If improper advantage has been 
taken of the minor’s position, a family . 
arrangement can be set aside on the ground 
of undae infiuence or inequality of position 
or one of the other grounds which would 
vitiate such arrangement in the case of 
But where there is no defect of this 
nature, the settlement of a doubtful claim 
is of as much advantage to a minor as to 
ar adult and where a genuine dispute has 
been fairly settled, we hold that the dispute 
cannot be re- opened solely on the ground 
that one of the parties to the family 
arrangement was a minor. 

But in the present case, -ag the appeal 
has been argued,it has been necessary for 
us to consider the evidence on the ques- 
tion whether the property which stood in 


Enat’s name was joint property or not, It 
was the main contentión of the: learned 
Pleader on behalf of the appellants that 


the evidence proved that this property 
was the sole property of Hust and that 
this faot strongly supported his contention 
that the compromise was~ fraudulent. In 
our opinion this contention has failed. It 
is true that as the parties are Muham- 
madans there is no legal presumption that 
the property ‘acquired by Enat in his 
name, when manager of the joint family 
property, was also joint family property. 
Primarily the burden of proof is on the 
defendants-respondepts to show that the 
ostensible state of things is not the real 
state of things. But inthe present case 
no question of onus as ‘a question of law 
arises, as both sides have adduced evidence 
on this point. En: the view we take of the 
sompromise, the statement in the petition 
Exhibit 15 (8), ~ In fact all the properties 
under his (Enat’s) management were ejmalz 
_ and belonged ta the said two brothers ia 
“equal shares,” is sufficient to turn. the 
scale on this issue in favour of the defend- 
ants. A great deal of the fevidence that 
has been put before us is of very little 
assistance to the plaintiff-appellant’s case 
since, whether this property belonged to 
fhe family or not, Enat as manager of the 
joint property after Damu’s death would 
appear tothe public to be the owner, As 
regards transaction during: Damu’s lifetime 
the fact thet Hnat’s name appears in several ` 
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_ doéumentsas the owner is of little importance appeal No. 11 of 1915 must be dismissed 
since itis not unusual for a Muhammadan with costs. The remaining appeals can be 
father to acquire and hold property in his dealt with very shortly, 
gon’s name. The documents. which most Appeal No. 22 of 1915 is an appeal by 
support the plaintiff's case as showing that Ohintamonessa and Keramatulla against the 
Enat and Kismat had | separate ‘property preliminary decree for partition obtained 
are the bond Exhibit 1 (8) and the receipt against them by Kuramonnessa in ‘Suit 
and letter Exhibits 3 (1) and 4 (1). From No. 463 of 1912. The decision of this 
the bond Exhibit 1 (8) it appears that in appeal admittedly depends solely on the 
1274 and 1276 B. S, Enat had borrowed decision ofthe main appeal and we accord- 
Sums of money from Kismat and exesuted- ingly dismiss Appeal No. 22 of 1915 with 
that bond for the total debt of Rs. 995 on costs. Hearing fee Rs. 16, 
19th Magh 1276, This- bond ‘bears an Appeals Nos. 414 and 412 of 1915 arise ont 
endorsement Exhibit 2 (6), dated 12th of Suit No. 401 of 1912 in which Kuramon- 
Falgun 1277, apparently signed by Kismat’ nessa sued her step mother Chintamonnesa 
acknowledging receipt in full. From the and her husband Refatulla for accounts. 
ressipt and letter Exhibits 3 (1) and 4 (1) In this suit she obtained an ew parte decree 
and also the Kabala, Exhibit R (1) it against Refatulla only. Kuramonessa appeal. 
appears, that in Bhadra 12:1 B.S. Enat ed on ,the ground that she should have been 
and Kismat jointly hought a Gola at Nawab- grantéd a decree against Chintamonnessa 

* ganj for Rs. 400 and three months later also, This appeal was not pressed at the 
Kismat was unwilling to retain his share hearing and we accordingly diamiss Appeal 
and took back Rs, 200 from Enat, The No. 214 of 1915 and direct that the 
learned Subordinate Jndge pou that parties to this appeal do bear their own 

.Exbibit 1 (8) and a sonnected document costs, ' 

Exhibit, 1 (54) are not above suapicionand ` Appeal No, 412 is preferred by Refatulla 
that Exhibits 3 (1) and 4 (1) ara spurious. against the ez parte “ deoree, against him. 
We think they are probably genuine. - But” This appeal appears to us to be a mere 
even ifthese two brothers did hold some device intended to throw doubt on the 
property, separately fifteen years before finding of -the Subordinate Judge that Refat. 
Kismat’s death, we hold it well established ulla was siding with the appellants in their 
that after Kismat's death and probably for litigation. It was contended in support of 
some jedrs before all the property in the ` this appeal that Refatalla was a mere tool 

-name of the two brothers was managed, by in the hands of Chintamorinessa who alone. 
Enat as joint family property. “This was managing the property. As the appeal 
appears from the account papers of Hnat © of Kuramonnessa was not pressed, wecan- 

“ from ‘1305 to 1308 B. S., whish the defend- not express any opinion whether Obhinta- 
ants have been able to produce and as to monvessa should also have been held liable 
the genuineness of which we have nodoubt, to render accounts. We find, however, 
We do not think it necessary to add any- ample evidence to support the finding of 
thing to the remarks as to these accounts the lower Court that Refatulla was the 
by the learned Subordinate Judge with defacto manager and to justify the 
whom we are. in entire agreement on this ea parte decree passed against him in this 
point. Ona consideration of the evidence suit. We, therefore, dismiss Appeal No, 412 
as a whole we are satisfied that the pro- of 1915 with costs, Rs, 100 (Rupees one 
perties that were under Hnuat’s managé: hundred). : 
ment at the time of his death were eymalz 
properties. It, therefore, follows that even : 
going behitid the petition of compromise CaN 
it must’ be upheld as against the plaintiff hi 
Keramatulla also'on the ground that\ though 
he was a minor when the family’ settle- 
ment was made the settlement was for his 7 
benefit, - ; 

The result, therefore, is that the main 


Appeals dismissed, 


|| 
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TBARUR SINGH V, SHEO BHANJAN SINGH, 


PATNA HIGH COURT. 
APPEAL From APPELLATE Order No, 240 
i z or 1918. : ` 
February 12, 1919, | 
` Present:—Mr. Justise Atkinson and Mr, 
Justice Dass. ` 
“THAKUR SINGH—Joureurnt-Desror— 
APPELLANT 
versus 
SHEO BHANJAN SINGH—Dzecres-Hotper 
k — RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182, cl. (5) 
-— Execution of decree—Affidavit to prove service of 
attachment’ process — Step-in-aid of execution— Limit. 


tion, 1 
i rit affidavit sworn and filed on behalf of the 


decree-holder in proof of service of attachment 
process is & step-in-aid of execution, 
Appeal from a decision “of tha District 


# 


. Judge, Gaya, dated the 6th June 1¥16, - 


Messrs Ganesh Dutt Singh and Sivanandan 
Rey, for the Appellant. ° E 

Mr. Kailaspati, for the Respondent. 

JUDGMENT.--This miscellaneous appeal 
somes before us from an order of Mr Foster, 
District Judge of Gaya, dated the fth of 
June 1916. The facts cut of which this appeal | 
arises are very-short.’ , 
- The plaintiff, an execution creditor, obtain- 
ed a decree against the defendant in 
Original Suit No, 46 of 1911, and he issued 
execution on foot of this decree, The first 
applicAtion for execution ended in a-nullity on. 


. the 13th July 1914. The present application 


for Jeave to issue execution was presented on 


-the 16th August 1917. It is contended on 


behalf of the judgment-debtor, who is the 
appellant before us, that inasmuch as three 
years have elapsed -sinos the termination of 
the first execution proceeding, that the 
present application for leave to issue execution 
js barred by limitation of. time. This- 
would appear.to be so; unless during the 
intervening. pericd beween the termination 
of the first execution and the presentation 
of the petition for leave to issae the present 
execution a step bad been taken in aid of 
execution. | . 


It is alleged in this case by the desrea- 


- holder that a step was takenin aid.of execu- 


tion by him on the, 2nd september. 1914 
Both the lower Courts have yielded to the 
argument addressed to them on behalf of the 
decres-holder; and have found asa fdot that 
a step-in-aid of execution was. taken 
by the decree-holder on the 2nd September. 


CASHES. [1919 
1514; and they hava held that the present 
application for leave to issue execution which 


was dated Irth August 1917 is not sconse- 
auently barred. 4 


With the opinion expressed by both the 
lower Courts we entirely agree; and we 
base onr .decision in this miscellaneous 
appeal mainly upon the finding of faot 
arrived at by the learned Subordinate Judge, 
Mr, Bose. We think that his finding of 
fact is conclusive, namely, that on the 2rd 
September evidence was given by affidavit 
by the deoree-holder by a peon in prcof of 
service of the notice of aftachment upon the, 
judgment debtor. This was an essential 
fact to be proved before» the execution covld 
possibly prccaed to its further stages. The 
learned Subordinate Judge says: “I find that 
on the 2nd September 1914 an effidévit 
was sworn and filed on behalf of the decree- 


holder in proof of servica of attachment ~ 


process.” If this fact be true, and we believe 
it is, clearly in point of law it amounts to 
a step-in-aid of execution; and if anthority 
were needed. fcr this proposition, it will be 
found in the case reported as Pran . Krishna 
Das v. Protap Chandra Dalat (1), in which 
case the learned Judges held that the fling 
of an affidavit in- proof of. service on a 
judgment-debtor of a notice issued under 
Order XXI, rnle 21, Civil. Prosedure Coda, 
was a step taken in aid of execution. The 
same principle, it appears to ns, applies to 
the present case. 22 

` Accordingly we are of opinion that the 

decisions of the learned District and Subordi- 

nats Jndge3 were right in law; and we’ 
dismiss this appeal with csste, measured at 
three gold mohurs, 7 k 


Appeal dismissed. 


(1) 38 Ind. Cas. 536; 21 C. W. N 423. 


— 


` 
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MUBLIDHAR V, B. L. RAL 


NAGPUR JUDICIAL COMMIS. 
- SIONHR’S COURT. 
Civin Miscenpaygzou? Prrition No, 18 
or 1911, 
Marsh 22, 1912. 
Present:—Mr, Batten, A. J. C. 
MURLIDHAR—Appiicant 
versus 
B. L. RAI AND OTEEKS—NON-APPLICANIS 
—-RESFONDENTS, 
X Civil Procedure Code (Act V of 1808), O. XLV, rr. 
7, 8, 9, 10—Appeal to His Majesty in Council— 
Security for costs—Time, whether can be extended— 
Application for enhancement of security after admission 
of appeal. 

A High Couré has power to extend the time 
allowed for giving security under rule 7 of Order 
XLV of the Civil Procedure Code, provided there 
is a cogent reason for such extension, 


i Burjore v Bhagana, 10 0.587; WT A. 7: & Ind. Jur, 
216; 4 Sar, P, C.J. 498; Rafique & Jacksoy’s P,O. 
No. "6; 5 Ind Dec. (N: 8.) 373, followed. 

An application for the enhancement of the 
amount of security for costs furnished by a person 
intending to appeal to His Majesty. in Council 
can, after the admission of the appeal, be made 
under Order XLV, rule 10, only and uot under 
Order XLY, rule 9, as the latter rule is applicable 
to such applications before the admission of the 


appeal and not after. 
Application for oancellation of the 
certificate for appeal to His Majesty in 


Council granted by Mr. Skinner, A. J.C., 
on the 7th Desember 1910 -in Missel- 
laneous Petition No. 110 of 19.0. 

Dr. H. S. Gour, for the Applicant. 

Messrs. G. L. Subhedar and F. W. Dillon, 
for the Respondenta. 

ORDER.—This ig an application to cancel 
the certificate granted’ on the 7th December. 
1910 certifying that the case disposed of 
by this Court in First Appeal No. 46 of 1905 
ig a fit one for appeal to His Majesty 
in Council. There is no provision for the 
cancellation of such certificate and the learn- 
ed Counsel for the -applicant explains that 
what he wants is that the application-for 
leave to appeal to the Privy OConnsil 
should be struck off the file. The ground 
pat forward in support of the application 
is this that whereas under Order XLV, rule 
7, Civil Procedure Oode, security for costs 
of the applicant-respondent should have 
been furnished within six weeks from the 
date of the grant of the said certificate, 
the seourity was uot in fact’ furnished 
until the 15th July long after the expiry 
‘of thé six weeks. The hon-applicant;as a 
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matter of fast, tendered sesurity before 
the exoiry of thè six weeks and the 
security tendered was to all intert3 and 
purposes exactly the same as that ulti- 
mately accepted by this Court. Batin the 
opinion of this Court there were soma for- 
mal defects in the security offered, and 
these defects were ordered to be mado gocd 
obeyed the order 
- of this Court with due diligence; this was 
the sole cause-of the delay in furszishing 
security, even if it is correct to say that 
security was not furnished in proper time, 
but a fresh security was subsequently de- 
manded and furnished, a course which may 
cartainly be adopted huving regard to the 
provisions of rules Yand :0, Order XLV. 
The High Court hasthe power to extend the 
time allowed for giving the security, provid- 
ed‘there is a cogent reason for such ex- 
tension: Burgore v. Bhagana (1). 

It would be difficult to imagine a more 
cogent. réason than an order by the High 
Court itself to correcta formal defect or 
supposed formal defect in the security, 
which order was complied with with due dili 
gence. We .are, therefore, of opinion that 
no oause has been shown for striking the 
application for leave to appeal to the Privy 


Gounsil off the file on- thé ground that 
security was not furnished within the 
proper time, and we dismiss the appli- 


cation. 

We consider that the application is one 
that, having regard to the circumstances 
of the case, should not have been made and 
we direst the applicant should pay the 


“sosts of non- applicants, Pleader’s fee three 


sovereigns. If, as the learned Counsel for 
the applicant leads us to understand, the 
` applicant alleges the segurity to ba inade- 
quate, application may be made under Order 
XLV, rule 10 Rule 9 is not applicable 
since the appeal has already been admit- 
ted under rule 8 (a). 


Application dismissed, 


(1) 10 C. 557: 11 I, A 7: 8 Ind. Jur. 216; 4 Sar. P. 
0. J. 498; Rafique & Jackson’s P. C. No. 76; 6 Ind, 
Dec, (x. £, ) 873. 
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RAMJI BAPUJI PATIT v. PANDSARINATH RAVII. 
BOMBAY HIGH COURT. 
FULL BENCH. 4 
ASEGOND Ciyin APPRAL NO, 15 oF 1917. 
August, 28, 1918. 
Present :—Sir Basil Scott, Kr., Chief 
Justice, Mr. Justice Macleod and 
Mr. Justice Shah. 
RAMJI BAPUJI PATIL—Ptainrier 
— APPELLANT 
- VETEUS. 
PANDHARINATH BAVJI—Derenpant 
— RESPONDENT, 
- Civil Procedure Code (Act V of 1908), ss. 13, 47, 
O. XXXIV, rr. 7, 8—Mortgage—Rédemption, decree 
nisi for~ Execution barred—Suit, fresh, whether barred 
Res judicata. 

By raz FULL Benen (Shah, J., dissenting) —A 
mortgagor, who has brought a suit for redemp- 
tion and obtained a decree misi, which neither the 
mortgagor nor the mortgagee bas applied to be 
made absolute, can, after the execution of that 
decree is time- barred, bring a fresh suit for redemp- 
- tion. [p. $00, col. 1.] 

Per Scott, C. J—The second redemption suit must, ~ 
however, recognise the binding effeot of the pre- 
vious redemption decree nist in so far as it settles 
the accounts up to the date of that decree, and 
the duty of the Court in the second suit would 
be limited tothe ascertainment of the amount due 
at the date of the second suitor decree and to 
give such consequential relief as the law permits, 
[p. 900, col. 1.1 

Second appeal from the decision of the 
First Olass Subordinate Judge, A. P. at 
Nasik, in Appeal No. 172 of 1915, con- 
firming the decree passed by the Sub- 
ordinate Judge, Sinnar, in Civil Sait 
No, 827 of 1914, 


ORDER OF REFERENCE, 

Beaman, J. (April llth, 191€)—This 
appeal raises the question: whether a mort- 
gagor, who has broughta suit for redemption 
and obtained a decree nsi, which neither the 

mortgagor nor the mortgagee has applied to 
be made absolute, can, after the execution of 
that deoree is time-barred, bring a fresh suit 
for . redemption. The principle of the 
decision in Rama v. Bhagchand (1) appears 
to me to require an affirmative answer, 
although in that cage the! first suit was 
brought not by the-mortgagor but by the 
mortgagee. In the later cage of Bapuji 
y. Guja (2), although the facts may have 
been different, the leaning of the Court, 


‘ 


0) 27 Ind, Cas, 249; 39 B. 41; 16 Bom. L. R. 
(2). 44 Ind, Cas, 995; 20 Bem. L. 3. 164; 42 B. 246, 
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‘left 
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or certainly of one of the learned Judgess 
was plainly ,in the opposite direction. 
Shah, J., felt the necessity of distinguish- - 
ing the case of Rama v.’ Bhagchand (1) 
and attempted to doso. I do not think 
he succeeded. J} do not think that the 
of that case is in any way 
affected by ihe plaintiff in the first snit 
being the mortgagee. | lt remains the same, 


- whether the mortgagor or- the mortgagee 


brings the first snit for redemption or for sale, 
The Privy Council decision, upon which great 
reliance was placed by Shab, J., in the case 
of Bapuji v, Guja (2), has nothing, in 
my opinion, to do withthe principle 
with which I am now concerned. 

In tbese circumstances, it seema to me 
that the question is one which ought to 
be capable of a singles and uniform acswer, 
and as it’ is a question of considerable 
importance and cases of the kind may | 
frequently occur, it seems’ to me eminent- 
ly desirable that it should be authoritatively 
answered, and the subordinate judiciary 
in no doubt in the fature as to 
what the law is. In the present state of 
the authorities there can be very little 
doubt, and that, I think, is indicated in 
the judgment of the learned Jndge of 
first appeal in this oase, but that the 
question still remains uncertain and that 
the Courts of the Mofussil are quite 
likely to decide presisely similar cases in 
different ways. - 

I would, therefore, refer the question 
I have stated above to a Full Bench. 


Huatox, J.—I agree. Having regard to 
the great importance of the point stated, 


to the plainly discernible tendency to 
differences of opiniof, and to the un- 


doubted possibility that the judgment in 
the case of Rama v, Bhagchand (1) may be 
differently interpreted by the Mofussil 
Courts, I think that it would be mush 
better that the point should be settled 
once and for all by a Full Bench. ae 


Mr. S. R. Bakhle, for the Appellant. 
Mr. P. B. Shingne, for the Respondent. 
OPINION OF THE FULL BENCH. -~ 


Soort, C. J.—The question referred for 
the decision of the Fall Bench is whe- 
ther a mortgagor, who has brought’ a suit 
for redemption and obtained’ a decree mêsês 
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whiob neither the mortgagor nor the 
‘mortgagee has applied to be mada 
absolute, can, after the execution of that 
decree -is time-barred, bring a fresh suit 
for redemption ? d | 
It is desirable, before discussing this 
question, to state shortly how. if arises 
in the, present case. The plaintiff filed 
a suit for redemption of a mortgage with 
possession and obtained a decree on the 
30th September 1908 that ‘the plaintiff 
should pay Rs. 117 and costs withia 
twelve months and-redeem the properiy, 
or in default the defendant should re- 
cover the amount by sale -of the property. 
The plaintiff filed an“ application No. 742 
of 1909 for payment of the money, but- 
failed to pay by. the due date, and his 
application was struck off on ‘the 25th 
January 1910. The mortgagee took no 
steps under the decree to obtain a decree 
absolute, and on the 12th Dasember 1913, 
the plaintiff paid the money due into 
Court. The mortgagee, however, objested 
to take it. The plaintiff's Pleader argued 
that it should be treated as an application 
to ‘enlarge time for payment under Order 
XXXIV, rule 8, olause (4), of the Civil 
Procedure Oods. The learned Judge, bow- 
. ever, thought that the law of limitation 
governed such eases and that. ths applica- 
tion was out of time. He, therefore, dis- 
missed the same. ` 

The plaintiff in the present suit re- 
cites the decree and the payment of 
decretal amount into Court, the dismissal 
of his application as time-barred, the fact 
that the defendants had not applied for 


sale or for. making the decree absclute, 
anud:' asserts that the plaintiff has 
still-the right to redeem ths mortgage. 


The suit was filed -a month after the 
dismissal of tha plaintiff's application in 
the first suit. _ 

The right of a mortgagor to redeem 
is stated in section 60° of the Transfer 
of Property Ast and is said to exist at 
“any time provided that the right con- 
ferred by the section has not been ex- 
tinguished by act of the parties or by order 
of a Court. ` . 

Rule 7 of Order XXXIV of the Civil 
Procedure Code provides for the passing 
of a decree nist in a redemption suit, 
and fule 8 provides where the money 
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declared: to be payable under the desree 
nist is not paid on or before the data 
fixed, the Court shall, on application 
made by the defendant, pass a decree 
that the plaintiff and all persons claiming 
through or under him be debarred from 
all right to redeem the mortgaged property. 

No such order has been -obtained by 
the defendant in this snit, nor has the 
right! of redemption heen extinguished by 
the act of the parties, The right to re- 
déem, therefore, still exists. 

Whether the remedy by a redemption 
suit can now be pursued is the question 
which we have to determine. In Gansavant 
Balsavant v. Narayan Dhond Savant (3) 
a.suit was brought anda decree obtained 
by a manager of a joint family in 1858 
certain property, but 
the decree- was not executed. Subsequent- 
ly a suit was brought for redemption in 
respest of the same property by another 
member of the joint family who was a 
minor when the former suit was inatitut- 
ed, and the question was whether the 
second suit was maintainable. Mr. Justice 
Kemball held that by reason of the de- 
fault in payment of the money declared 
to be due within the time pressribed by 
law for execution of deorees (no time 
having been fixed in the deoree), the 
order for redemption must be taken to 
have operated as a judgment of fore- 
closure. The decree declared the mort- 
gagor entitled to obtain possession of the 
mortgaged property on payment of a 
particular sum, and if he failed to dis- 
charge that debt, he sould not be allowed 
to harass the mortgagee by another suit 
for the same purpose. Mr, Justice West 
was of the same opinion, saying that it 
followed from the leading principle of 
res judicata that the same matter should 
not be adjudicated again on the original 
ground so as to ‘imperil the stability of 
the decision formerly given. Under the Anglo- 
Indian Law it had long been recognized that 
a decree- holder must obtain satisfaction of hig 
decree by execution, and not by another suit, 
and a suit could not be brought either 
on the original cause of action, or, save 
in special oases, on the decreas in which 
that cause had become merged. That 


(3) 7 B. 467;8 Ind. Jur. 90; 4 a 
P ; 4 Ind, Dee, (xN. 8.) 
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- deoision was followed in another judgment 
of this Court in Maloji v. Sagaji (4), on 
the ground that under the ruling in that 


case the decree made in the defendant’s 


suit was prastically a foreclosure decree, 
if not executed within three years, and 
therefore, effectually determined the rights, 


under the mortgage, both of the mort- 
gagee and mortgagors, who not having 
, redeemed within three years would be 


for ever foreclosed. Those desisions were 
before the application of the Transfer of 
Property Act to Bombay, and the dicta 
above referred to regarding foreclosure 
_ could: hardly have been given if the 
_ Transfer of .Property Act had applied, in 
view of ‘the provisions of eestion 93 
whish ‘have now -been transferred to 
Ocder XXXIV, rale 2, of the. Civil Pro- 


. ésdure Code. 


Those desisions were not followed in 
the Madras High Court. In that Court a 
peries of judgments,’ Periandi v. Angappa‘(5), 
Karuthasami v. Jaganatha (6) and Ramunni 
v. Brahma Dattan \7), affirmed the right 
of a mortgagor to bring a second redemp- 


tion suit after the working ont of the 
decree nisë in his first suit had become 
barred by limitation, ‘and in the Fall 


Bench case of Vallubha Valiya Rajah v. 
. Vedapuratti (8), the majority of the Jadges 
contemplated the possibility of a second 
redemption suit, Sir Charles Turner in 
Periandi v. Angappa (5) observed: “As 
there was," no foreclosure, he gan still assert 
his right to redeem which may be condi- 
tional on the payment of a larger or a 


less sum than was requisite when the 
former decree was pronounced,” and in 
` Karuthasami v. Jaganatha (6) the same 


learned Judge said: . “The relation’ then 
still exists, and the right to: redeem is 
-inseparable from the relation so long as 
itexists, An. unexeduted decree for partition 
would uot alter the relation of the 
members of a joint family. The estate 
would still be joint, and the right to 
obtain a partition would attach to it 


whenever a fresh demand for partition was | 


made and refused.” 
(4) 13 B. 567; 7 Ind. Dec, (N. s.) 375. ss 
- (6) 7 M. 423 at p. 424; 2 Ind. Deo. (N. s.) 878, 
(6) 8 M. 478 at p. 481; 8 Ind. Dec. (N. s.) 327. 
(7) 15 M. 366; 5 Ind. Deo. (x. s.) 607. 
(8) 19 M. 40 af p. 50; 6 Ind. Dec, (x. 8.) 733; 5 M. 
L, J. 282 (F. B.). 
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In 1870, at a time when the law of 
res judicata was regulated by the Civil 
Procedure Code, Act VIII of 1859, section 2, 
which rans: “The Civil Courts shall not 
take cognizance of any suit brought ona 
cause of action which shall have been heard 
and determined by a Cour: of competent 
jurisdiction in a former suit between the same 
parties or batween parties under whom they 
claim, a series of dasisions show that the 
second _redemption suit by a usnfroctuary 
mortgagee under Bengal Regulation XV of 
1793, section 10, would not be barred by a 
decree in^a prior redemption suit between 
the same parties - which did not put an 
end to the mortgage debt, their Lordships 
of the Privy Conunsil in Nawab Azimut Ala 
Khan v. Jowahir Singh (9) observed that 
the whole argument was based on a 
misconception of the nature and effect of 
“That 
deores, in fact, did nothing but dismiss the 
then pending suit for redemption, on .the 
ground thatthe fall and entireamountof the 
mortgage money bad not been deposited (the 
sums tendered beingonly Rs, «6,400, and 
Rs. 460}. Assording to the course and preas- 
tice of the Courts in India, the only point to 
be determined in such a suit is ‘whether 
the mortgage debt has been fully satisfied 
after’ taking into account the sum tendered 
or deposited; nor is the finding of any 
particular amount as still due conclusive 
against the mortgagee in a subsequent 
suit.” That statement of the practice of 
the Court was derived from Musammat Motee `. 
Soonderee v, Maharanee Indrajit Kowaree 
(10 , where it was decided that ina suit 
to recover possession of land in the pos- 
session of tbe mortgagee under a usufrustu- 
ary mortgage, the only question in issue 
was whether the plaintiff was entitled to 
enter into possession, and that the finding 
of the Judge that a specife sum was still 
due was not conclusive between the parties, 
but might be disproved in another, suit, 
and such finding, therefore, was not the 
subject of appeal. 


In 1872 the decision in Musammat Motee 
Soonderee's case (10) waa dissented from 
by Sir Richard Couch and “Mr. Justice 
Ainslie ia Baboo Kullyan Dass v. Baboo 

(9) 13 M. T. A. 404 at -p. 412; 14 W. R. P. O. 17; 2 
Suth. P, O. J. 846; 2 Sar. P. 0. J. 573; 20 E. R. 692. 

(10) Marsh. 11% 
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Sheo Nundun Pershad Singh (11), in which 
the Chief Justica said: “We are unable to 
concur in that view of the nature of a suit 
of this desoription.” The suit is in reality, 
in our opinion, a suit between the mort- 
gagor and mortgagee for an adjustment of 
the account between them. If, upon taking 
the- account, it appears. that the mortgage 
has . been fully satisfied, the plaintiff, the 
mortgagor, is entitled to have back the 
property, and the Oourt would make a 
deoreè for that purpose; but we think that 
the question in the suit is not simply 
whetber the plaintiff is entitled to have 
the property “back, and that the Court 
being a. Court of Equity and acting upon 
the principle that it is always the aim 
of a Court of Equity to finally determine 
as far-as possible all questions concerning 
the subject of the suit, the account should 
be taken up to the time of the deeree, 
and .the acconnt so taken should be 
considered to be binding, and the parties 
should not be at liberty, except under 
peculiar circumstances, to re-open it in another 


suit.” In consluding his judgment the Chief 
Justice sontinied: “It appears to us, there- 
fore, upon such evidence as there is 


béfore us that the defendant is entitled 
ta be repaid the principal sum:- bat that 
no decree can bs made deslaring him to 
be’ entitled to any further sum. The 
decree of the lower. Court will be altered 
by declaring that there is still due to 
the defendant the principal sum secured 
by the mortgage, namely, Rs. 41,476 9-3, 
and that on payment of that the plaintiff may 
redeem the property; but if there is 
any delay in making that payment, then 
‘the plaintiff would be'liable to pay interest 
upon the money from this time, and in 
taking an account of the interest which may 


be found due from him from the date of this 


decree, allowanse will have to be made for 
the revenue or profits of the estate whish 
the defendant may receive. The account 
must be considered as settled up tò this time, 
and it willonly be necessary, if the plaintiff 
hereafter seeks to redeem the property, to 
- take a further - 
the one side and of the revenue-on the other, 
In that way, so far as is possible in the present 
suit, a decision is come to with regard'to the 


(11) 18 W. R. 65 at pp. 66, 69, 
s 57 


“ 
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rights of the parties.” Tho result. would 
appear to ba that the learned Chief Justice 
found what was due up. to the date of the 
decree, and settled the mode in which 
account should be taken thereafter if the 
plaintiff thereafter sought again to redeem 
the property. But the judgment 
does not suggest that there cannot be a 
second suit for redemption if the amount 
found due by the first decree is not paid. 

In Roy Dinkur Doyal v. Sheo Golam Singh 
(12) in a redémption suit filed by a 
usufructuary mortgagor for redemption, or 
recovering of possession, the Court considered 
what was the meaning of “cause of action” 
ani heard and determined” in section 2 of Ast 
VIII of 1859. The judgment says: ‘What 
then was the oanuse of action which was 
heard and determined between the present 
parties in the former suit, and what is the 
eause of action which is put forward by the 
plaintiffs in this present suit, and which 
they ask to have now heard and determined? 
It seems to us plain that the principal 
cause of snit is the relation which subsists 
between the parties as mortgagor and mort- 
gagee, and the consequent right on the part 
of the mortgagor at all reasonable times to 
ask for an account from the mortgagee. The 
suit is brought for the purpose of obtaining 
an adjustment of accounts or adjudication 
of the state of the accounts between the 
parties, and for such relief at the hands of 
the Court as the plaintiff may be entitled to 
upon that adjustment or adjudication of the 
accounts. Now the former -suit effected an 
adjustment of accounts up to, the date of 18th 
April 1855. The substantial cause of action 
within the meaning of gestion 2 of Act VIIL of 
1€59, in the present suit, that which the 
plaintiff desires to have heard and determined, 
is the state of accounts which has arisen 
since the 18th April 1863,—obviously 
an entirely fresh cause of action. The matter 
which the Court is asked in ‘this suit to 
hear and determine, isa matter which has 
arisen and come into being since the matter 
of the last suit was heard and determined. It 
has arisen since the date of the deoree of April 
1868. And consequently the section 2 of Act 
VIIL of 1859 does not bar the Courts from 
entertaining this suit. It appears fo us that 
it would be hard upon the ‘mortgagor if the 


(12) 22 W, R, 172 at p, 178. 
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law were otherwise. The decree which “was 
passed in April 1868 was simply a declara- 
tion that at that time a certain sum of money 
was due from the mortgagor to the mortgagee 
accompanied by a decretal order; that upon 
that sum being paid by the mortgagor, he 
should have possession of the property 
delivered over to him, That decree did not 
put an end to the - relation of mortgagor 
and mortgagee. The Court did not in that 
suit pretend to foreclose the plaintifi’s right 
of redeeming in the event of his not paying 
the money then declared to be due...... , and it 
would be very hard upon him, therefore; that 
his equity of redemption should nevertheless 
be indirestly foreslosed by the effect which 
the Subordinate Judge has given to section 2 of 
Act VIII of 1859,without any period of grace 
or any terms whatever being attacked to 
this foreslosure,”” i 

The only reported sase`in the Indian Law 
Reports, Calcutta Series; to which we have 
been referred, which appears to be incon- 
sistent with the Bengal decisions above 
quoted, is Sica Pershad Matty v. Nundo Lall 
Kar Mahapatra (13) in whioh it was said at 
page 142: “Even if there is no order absolute, 
the decree nist directing the sale is in 
existense; and if the right to redeem be still 
alive, it cannot be enforced by a separate 
guit....... We must hold that the suit is not 
maintainable, and that the plaintiff's proper 
course was to have the matter brought before 
the Court and disposed of under section 244 of 
the Code of Civil Procedure.” 

The application of section 244 of the Code 
of 1882 and of sestion 47 of the present Code 
to mortgage suits will ‘be discussed later in 
this judgment. - . 


In Dondh Bahadur Rai v. Tek Narain 
Rai (14) the Court considered that the 
matter directly and substantially in issue 
in the rédemption suit there under considera- 
tion within the meaning of section 13 of the 
Civil Procedure Code of 1882 was not the 
existence of the plaintifi’s right to redeem 
- on payment: of the mortgage money, 
but. what the amount payable actually 
was. That matter was decided: in a 
former suit. adversely to the defendant 
“in the first Court, but the Appeal Court 

(13) 18 O. 139 at p. 142; 9 Ind. Dec. (N. s.) 93. 

(14) 21 A. 251; A. W. N. (1899) 50; 9 Ind. Dec, 
(xN. s.) 869. 
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, 
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did not decide it at all, but dismissed th? 
snit on another ground. The Court held 
that section 13:of the Code did not bar 
a second snit for redemption, and referred 
in supportof its conclusion to the judgment 
of the Privy Council, above quoted, in Nawab 
Azimut Ali Khan v. Jowahir Singh (9). 

There was, however, in the Allahabad 
decisions up to that date some conflict of 
opinion as to the right of a mortgagor whose 
power of payment of the amount found due 
in the mortgage suit was barred by limita- 
tion to file a second redemption suit, and 
curiously enough the sonflict of decisions 
was considered by a Full Bench in Allaha- 
bad and decided in accordance with the line 
of cases in Madras already referred -to 
shortly before a Full Bench in Madras had 
sonsidered those Madras cases and come tn 
the conclusion that they were wrongly 


.desided and should be overruled: see Srita- 


Ram v. Madko Lal (15). In that oase the 
plaintiffs brought a snit- for redemption of 
a usufroctuary mortgage and obtained a 
desree for redemption, conditioned on their 
paying a certain sum within a time specified 
in the decree. This decree, however, instead 
of going on to direct tbat in default of 
payment on due date the property should ba 
sold, directed that if payment was not made 
within the time fixed, the judgment should be 
deemed to be non-existent. The plaintiffs 
did not pay the deoretal amount within the 
time fixed, but some years afterwards brought 
a second suit for redemption. It was held 
that the suit was not under the circumstances 
barred, either by reason of anything con- 
tained in the Transfer of Property Ast of 
1882, or by section 13 or section 244 of the 
Code of Civil Prosedure. 

On the other hand the Madras High Court 
in Vedapurattt v. Vallabha Vgliya Raja (16), 
where in a previous suit for redemption 
of a usufructuary mortgage the decree did 
not provide for foreslogure of the plaintiff’s 
right to redeem in default of - payment 
within the time fixed in the decree, but 
contained a direction for sale in default of 
payment, and the mortgagor had not redeem- 
ed, while the defendant had not applied 
for an order absolute for sale, it was -held 
that a subsequent suit was not maintain- 
able for the redemption of the same mort.. 


(15) 24 A. 44 (F. B.J; A. W. N. (1901), 194, 
(16) 26 M, 300 (F, B}; 12 M. L. J, 128, 


x 
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gage. The Chief Justice held that although 
the right to redeem still subsisted, the remedy 
was barred by operation of the rule of law 
embodied in séstion 13 of the Code of 
Civil Procedure. He said the Lagislature 
has laid down what is “the matter in 
issue” in a redemption snit, In order to 
sucseed thé mortgagor has to show that he 
is: entitled. to a decree ordering that if he 
pays off the mortgage debt in pursuance of 
the order of the Court, the mortgagee 
shall re-transfer the property and if neces- 
sary, put him in possession. The matter in 
issue 1s—aye or no— is the mortgagor entitled 
to the decree which, if he succeeds, a Oourt 
is required by section 92 to make? With_all 
respect, it appears to me that this is not the 
matter in issue in a redemption suit, The ques- 
tion propounded by the learned Chief Justice 

Is the mortgagor‘entitled to the decree 
which, if he succeeds, the Court is required by 


section 92 tq make?” can only be answered . 


in the affirmative, for it is presoribed by 
law that the Conrt shall make such a 
decree, The subatantial matterin issue in 
a redemption suit is not the existence of 


tho, mortgage, for the filing of the suit is 
in itself an- admission of the mortgage and” 


of the original mortgage debt: see Marshall 
v. Shrewsbury (17). The substantial question 


is how much must be paid by the mortgagor. 


to the mortgagee in order to entitle him 
to recover possession and a re-conveyance of 
the property in cases -where the title has 
been transferred. This view is supported 
by the decisions in Nawab Azimut Ald Khan 


- Y. Jowahir Singh (9), Baboo Kullyan - Dass v. 


Babon Sheo Nundun Pershad Singh (11), Roy 
Dinkur Doyal y. Sheo Golam Singh (12) and 
Dondh Bahadur Rai v. Tek Naruin Rat (14) 
atid ‘the Allahabad Full Bench case, of Sita 
Ram v. Madho Lal (15), It is to be observed 
that the Chief Justice of Madras did not 
base his decision upon the -provisions of 
section 244, for he hadon the same day 
delivered jaidgment in another Fall Bench 
gase—sea Mallikarjunadu Setti v. Lingamurti 


. Pantulu (18)—holding that an order passed 


upon anapplisation made under section 89 of 
the Transfer of Property Act was not an order 
made in wa proceeding in execution. Sir 
Bhashyam Aiyangar, however, in Vedapurattd 
(17) (1875) 10 Oh, 250; 44 L. J. Oh, 809; 82 L. T, 
418; 23 W.R. 803, 
(18) 25 M. 244; 12 M, L, J, 279 (F, B.) i 


v. Vallabha Valiya Rajah (16) held that the 
right of a mortgagor to filea sesond redemp- 
~tion suit was barred by the provisions of 
section 244 of the Code of Civil Prosedure 
inasmuch as applications under sections 89 
and 93 were applications in execution, 

The question whether applications for 
absolute orders in mortgage suits after decree 
nist are applications in execution has now 
been sattled by the provision that the mort- 
gagor or mortgagee, as the case may be, must 
apply not for an order absolute in his favour 
but for a decree absolute: see Order 
XXXIV, rules 5 and 8 gf the Civil Prosedure 
Code of 1908. ‚The reason of the change is 
thus described by Sir Lawrence Jenkins in’ 
Amolak Ohand Parak v, Sharat Ohandra 
Mu'herjee (19): “One object in view when the 
present Code was passed was to end, as far 
ag possible, the sonftict of decisions which 
embarrassed the Courts, and among those 
conflicting decisions were those which dealt 
with two points: First, whether an applica» 
tion for an order under section 89 of the 
Transfer of Property Act was an applicationin 
execution or not; and, secondly, whether, if it 
was nob an application in exeonticu, Article 
181 constituted a bar on the ground that the 
application was one not contemplated by 
the Code of Oivil Procedure.. And so it 15 

“tow provided that the application which 
follows -a preliminary decree for sale, is not 
for an order for sale, but for a decreas for 

- sale. And with the same ond in view the 
provisions as to mortgage suits have been 
removed from the Transfer of Property Act 
to the Civil Prosedure Code, so that it is 
no longer possible to contend that these 
applications are not under the provisions of 
the Civil Procedure Code.” 

It follows, therefore, that the mortgagor is 
not limited in his remedy by the terms of sege 
tion 47 of the-Civil Procedure Code, whish has 
taken the place of section 244 in the Coda 
of 1882. If, then, ib scan be shown that 
the mortgagor in his sesond suit raises in 
issue a substantially different matter to 
that desided in the first suit, such, for 
example, as the amount payable by him at 
the date of the sesond suit as distinct from 
that payable at the, date of the ‘first suit, 
such second suit would be maintainable, 
In this connection reference may be made to 


(19) 11 Ind, Cas. 948; 38 C, 918 at p. 921; 16 0, W° 
N. 49, 


N 
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Nasratullah v. Majib-ulla (20), a oase of a 
second partition suit, where Sir John Edge 
delivering the judgment of the Court said: 
We have no doubt that if the plaintiff 


.. had drawn bis plaint alleging the decree 


of 1860, and showing how he and the de- 
fendants were bound by it, that is, that 
they were representatives of the parties to 
it, and alleging that the state of things 
of 1860 continued up to the present, and 
alleging that the defendants or some of them 
resisted his right of partition, and asked 


-for a declaration of his right to partition, 


that would be a claim to which even this 
Subordinate Judge would not bave applied 
section 13 of the Code of Civil Procedure. 
The present claim is in effect such a 
claim as ‘I bave. referred to, although not 
so in form,” 

A second redemption suit must recognise 
the binding effeot of the previous redemp- 
tiou decree nisi in so far as it settles the 
accounts up to the date of that deorse, 
and theduty ofthe Court in the second 
suit would be limited to the ascertainment 
of the amount due at the date of the 
second suit or decree and to give such 
consequential relief as the law permits, 
There is reason to‘ believe that the suit in 
which this reference was made .and_ the 
previous redemption suit filed by the plaint- 
iff fell under the provisions of the Dekkhan 
Agrioulturiste’ Relief Aot, Whether that 
be so or not, the reasoning of this judg- 
ment would be applicable. A suit for 
redemption under the Dekkhan. Agricul 
turists’ Relief Act is substantially a suit 
to have an account taken in accordance 
with tbe provisions of section 13, and 
a decree for foreclosure is never passed 
in the first instance, or until the mort- 
gagor has had ample opportunity of paying 
the sum found to be due. Bat in sush 
eases section 47 of, the Civil Procedure 
Code might affect the | plaintiff’s right of 
suitas Chapter XXXIV of that Code 
would not be applicable. - ` 


Maoteop, J.—The question referred for 


. the decision of the Fall Bench is whether 


a mortgagor, who has brought a suit 
for redemption and obtained a deeree 
nist, which neither the mortgagor nor the 
mortgagee bas applied to be made absolnte, 


« (20) 18 A. 309 =D 314; 11 A. W. N. (1891) 117; 
7 Ind. Dee, (N. s.) 195 
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can, afier the execution of that deeree is 
time tarred, bring a freah suit for re- 
demption ? In equity as long as the relation- 
ship of mortgagor and mortgagee continues 
the right to redeem exists. That right is 
recognised by seoticn 60 of the Transfer 
of Property Act and is ssid to exist at any 
time, provided it has not been extinguished 
by act of the parties or by order of a 
Court. It isadmitted that in the case 
before us it has not been extinguished 
either by act of the parties or by order of 
a Court. The Indian Legislature has 
deliberately refrained from: enacting that 
the failure of a mortgagor to pay the 
amount found due ina suit for redemption 
should operate asa foreclosure, It is now 
contended that the Court is bound to apply 
the provisions of either section ll ar 
section 47 of the Civil Procedure Code 
with the result thatthough the mortgage 
is still in existence the same effast is 
produced as if there had been a fore- 
closure. Sitting here as a Court of Equity, 
in my- humble opinion, we. should en- 
deavour as far as the law allows us to oppose 
this contention rather than devote our in- 
genuity to “finding some way whereby we 
may hold that the law supports it, I., 
have had the opportunity of reading the 
judgment of the learned Obief Justice and 
I agree entirely with the sonclusions he 
has arrived at on a review of the numerous 
conflicting decisicns of other Indian 
High Courts. In this High Court there 
is no direct decision on the pointsince the 
Transfer of Property Act became appli- 
cable. I need only say with all respect 
that the reasoning of Aikman, J., in Site 
Ram v. Madho Lal (15) appears to be far 
sounder and more in conformance with 
the principles of equity. than that of the 
Chief Justice ‘in Vedapuratht v. Vallabhu 
Valiya Rajah-(1s). It seems to me to make 
little difference whether the decree nisi 
directs that if payment be not made with- 
in the time fixed the judgment should be. 
deemed to be non-existent, or whether 
the deeree has become dead by failure by 
both parties to execute it within the time 
prescribed by the Indian Limitation Act. A 
decree xistin a redemption suit does not 
bring about a merger of the mortgage, 
it merely dirests that if the amount due 
be paid within a fixed time the mortgagor 


‘gan compel the mortgagee to return 
, mortgaged - property. 
,does not pay within the time fixed or 


. amount due at that time. 
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within such further time as the Court may 
allow, the mortgages may. apply for a 
decree absolute for sale or foreclosure. 

The right to redeem on payment of the 
amount due at any time,- while the mort- 
gage is in existence, is „2 continuing right 
and the only question in ‘issue, when the 
assistance of the Court is invoked, is the 
It may -be more 
or less than or even the same as the 
amount found due in a previous suit, but, 


+, a9 far as I oan see, that in no way affects 


the real issue which oan never “be. the 
same. We should, if possible, try to avoid 
holding that-sestion 11 of the Civil Prosedure 
, Code bars the second suit instead of en- 
deavouring to force it within the section, 


_ while, once the desrae is dead, section 47 


‘cannot be applied. . 

No attention need be paid to the appeal 
ad misericordian in favour of the mort- 
gagee that he should not be liable to be 
harassed by successive suits for redemption 
by the mortgagor. The mortgagor in the 
first . place pays allthe costs of litigation, 
all that the mortgagee is concerned with 
ig to’see that a correst decision. is arriv- 
ed at as regards the amount due. If he 
doss not choose to exercise the rights 
given to him, if tha amoant due is not 
paid, to apply for a deoree absolute, then 
one can only iofer that it suits him to 
keep the mortgage alive, and as long as 
the mortgage remains alive it is the duty 
of the Court to see that no obstacle is placed 
in the way of the mortgagor’s right to 
redeem except what is provided by the 
Acts of the Legislature. 

Saas, J.—The question referred to us is 
whether a mortgagor, who has brought 
a, euit for redemption and obtained a 
desree nist, which neither the mortgagor 
nor the mortgagee has applied to be made 
absolute, can, after the execution of that 
decree is time barred, bring a fresh suit 
for redemption, 

In my opinion, the answer to the ques- 
tion in the form stated above must depend 
upon the terms of the decree nisi and 
the facts and sirsamstances of each case. 
I would say, however, that ordinarily in 
the gasae of a properly framed decree nist 
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for redemption, in whish the subsequent 
proceedings are by way of execution of 
that decree, and the execution whereof 
is, time-barred, no fresh redemption suit 
would lie. 

I shall state my reasons for the answer 
to the question referred to us dealing Srst 
with the statutory provisions bearing on 
this question and then with the reported 
cases. I may state generally that the 
reported sases show that this point has 
struck different Judges in different ways. 
My conclusion is indicated in the answer 
which I have formulated after a careful 
consideration of the conflicting rulings on 
the point and the conflicting reasons sug- 
gested by the statutory provisions. 

All redemption decrees under the Dekkhan 
Agriculturists’ Relief Act and under 
section 92 of the Transfer of Property Act can 
be executed and the subsequent proceedings 
by either party are by way of execution 
of such decrees. For the present I leave 
out of consideration preliminary decrees in 
redemption suits under Order XXXIV, rule 
7, and subsequent proceedings for final 
decrees under rule 8 of the same Order. 
As these proseedings may not be in exe- 
cution of the preliminary decrees, the 
question referred to us would not cover 
such, cases, The question relates toa deore 
nist capable of execution and the execution 
whereof is time-barred. I shall deal with 
this point. separately. 

16 bas been held that proceedings for an 
order absolute under section 93 of the Transfer 
of Property Act would be by way of execution 
of the redemption desres passed in ascordanse 
with the provisions of section 92, Whatever 
doubt may have existed on the point atone 
time, it is now clear from the desisions of 
the Judicial Committee of the Privy Connoil 
in Abdul Majid v. Jawahir Lal (21), Batuk 
Nath v. Munni Dei (22) and Munna Lal 
Parruck v. Sarat “Chunderi Mukerji (28) 

(21) 23 Ind. Cas. 649; 36 A. 350; 12 A. L. J. 624; 
16 Bom. L. R. 895; 18 O. W. N. 963; 19 C. L. J. 
626; 27 M. L. J 17; (1914) M. W. N. 485; 16 M. L, 
T., 44; 1 L. W. 483 (P.O), 

(22) 23 Ind. Cas 644; 41 I. A. 104; 18 C, W.N, 
749, 12 A. L. T 596; 19 O. L. J. 574; 16 Bom, L. R. 
360; 27 M. L. J. 1: 16 M. L. T. 1; 36 A. 284; 1L. W. 
729; (1914) M. W. N. 437 (P. C.). 

(28) 27 Ind. Cas. 683; 42 I. A. 88: 4? C. 776; 28 M, 
L. J. 470; 19 0C. W. N. 661; 2L. W. 282; 17 Bom, 
L. R. 408; 21 C. L. J 118 17 M. L. T. 120 
(P. 0). 
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that the further proceedings are in execution 
of the deoree nisi, Thus after a decree nist 
is passed in a redemption suit, the -further 
rights of the parties as determined must 
be given effect to in execution according to 
the terms of the decree and -not by a 
separates suit. It wonld be contrary to the 
provisions of section 47 of the Code to enter- 
tain a second suit for redemption in which 
aubstantially the same relief as that allowed 
in the first suit sould be given, and whioh 
could be and ought to be secured by exeouting 
the desree nist in the first suit, 

The provisions of section 11 of the Code 
wouldordinarily bar a second suit for redemp- 
tion of the mortgage, which forms the subject- 
matter of the decree nisi in the first suit, 
if the conditions laid down in the- section 
are satisfied. Treating the questions relating 
to the mortgage to have been heard and 
decided when the decree nist for redemption 
is passed, the subsequent suit in relation to 
the same mortgage would be a suit in respect 
of the same matter within the. meaning of 
section 11 of the Code. Ido not think that 
the circumstance that it is possible for the 
mortgagor to claim further accounts with 
| reference to the period after the decree nisi 

can make any difference. In a properly 
framed decree nist for redemption where 
the mortgagee remains in possession after 
the decree, it is always possible to provide 
for the subsequent. profits received by the 
mortgagee to be taken into asegunt, As to the 
decrees under the Dekkhan Agriculturists’ 

Relief Act, section 155, sub-section (1), ex- 

* pressly provides thatthe Court oan give dires- 
tions, “where the mortgagee is in possession, 
as to the appropriation of the profits and 
accounting therefor as it thinks fit.” / The 
subsequent suit on the same mortgage would 
substantially relate tothe same matter and 
the fact of the mortgagor being able to claim 
accounts for the period between‘the deoree ñist 
and the date of the second suit cannot change 
the matter. It is in substance a suit for the 
redemption of the same mortgage, with this 
difference that the period for taking acsounts 
is extended to the date of the second suit, 
The Dekkhan Agriculturists’ Relief Act, 
in my opinion, contemplates only one redemp- 
“tion suit in respect of a mortgage and the 
taking of accounts under section 13 only once, 
Tf in the second suit the decree xnzst is to 
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accounts, and the further ascount is to be taken 
with reference to the subsequent period, in 
effect it besomes a suit based on the deerée 
nisi and would relate to what could be and 
should be determined in exeontion óf the 
desree nisi. Viewed in this light the suit 
cannot be maintained as pointed out in the 
sase of Hari Ravji Chiplunkar v. Shapurji 
Hormus,i (24), apd, therefore, the plaintiff 
has necessarily” to fall back upon the 
mortgage. On the whole I think it is 
clear that ordinarily the matter in the second 
redemption suit based on the original mort- 
gage would be the same as that directly and 
‘substantially in issue in the first suit 
between the same parties, within: the mean- 
ing of sestion 11 of the Code. 

It is urged, however, that unless there is 
an order absolute either under section 93 of the 
Transfer of Property Act or a final decree 
under rule 8 of Order ° XXIV, the mortgage 
debt cannot be deemed to be discharged, 
tkat the relationship of the mortgagor and 
mortgagee continues and that, therefore, the 
mortgagor hastheright to filea second redem p- 
tion suit. It is also urged that unless there is 
an order absolute there is‘no order of the 
Court extinguishing the mortgage contemp- 
‘lated by section €0 of the Transfer of Pro- 
perty Act and that the mortgagor’ 8 ‘Tight of 
redemption subsists. It is contended that a 
right safeguarded by such statutory pro- 
visions becomes illusory if no second snit 
for redemption is permitted, These ‘are 
weighty considerations and do create some 


. difficulty in the way of accepting the con- 


colusion that no second suit for redemption 
sau lie where there is a desree nisi and 
where its execution is time-barred. These 
considerations have led to mush diversity 
of judicial opinion. After giving my best 
consideration to these provisions, 1 have 
come to the conclusion that without refer- 
ence to any second -snit, these provisions 
have ample scope and justification with 
reference to the first suit, Section 60 provides 
for the substantive right of the mortgagor 
and isnot directly concerned with the pro- 
cedure, Sections 92 and 93 of the Transfer of 
Property Act and rules 7 and 8 of Order 
XXXIV of the Code provide what the decree 
niet or the preliminary decree shall contain, 


(24) 10 B. 461 (P. O.); 13 I. A. 66; 4 Sar. P, O. 


he taken as the starting point for taking J. 719; 10 Ind. Jur, 310; 5 Ind. Dec, (N, 8.)°695. 
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and sateguard the rights of the parties 
by giving the Court power to extend the 


`. time and by ‘providing that the debt shall 


be deemed to be discharged when an order 
for sale or foreclosure is made. On the 
whole I am of opinion that they contemplate 
only one suit for redymption, andin their 
natural and plain sense cannot be inter- 
preted as indicating the possibility of more 
redemption soits than one .in respect of the 
same mortgage. The power to enlarge time 
involves the possibility of the Court refusing to 
extend the tims for payment in proper Gases; 
and there would be no meaning in the Cour} 
refusing to extend the time, if immediately 
after such refusal the mortgagor could file a 
second suit for redemption before any order 
for sale is made, These clauses, however, do 
not in tarms provide for one redemption 
‘suit only and may be consistent with the 
right of the ‘mortgagor to file a fresh 
redemption suit. Iam clearly of. opinion; 
however, that like all other suits the second 
redemption suit would be subject to the pro- 
visions of sestions 11 and 47 of the Code, I 
think that the schéme and the provisions of 
the Code are generally speaking against the 
maintenance of a second suit for redemp- 


' tion where there is a proper decree nis 


for redemption and where its execution. is 
barred by limitation, ` 


As to the preliminary deorees under rule~ 


7 and the final, dactess under rule 8 of 
Order" XXXIV, ib is suggested that the 
intermediate procesdings are not in execution, 
and tbat untij. a final decrees is passed under 
rule 8 there ia strictly speaking no decree 


- for execution. . No doubt, as pointed oat by 


Sir Lawrence Jenkins, O. J., in Amolak Ohand 
Parak v.. Sharat Ohandra Mukherjee (19), the 
Code sontemplates a final decree and not- an 
order absolute for sale as provided in the 
It is not nases- 


at any length. In the first plass, we are 
‘nob concerned with such a desres 
Secondly, even if . the preliminary 
desree under rule 7 is not to be treated 
asa decree capable of execution before a 
final desree is made, it wili only have 
the effest of removing - the, bar, ‘which 
section 47 of tha Code might otherwise 
create, when a s3cand_ suit is brought 
after the prəliminary desrea, in oase 
nt final desree can be made owing to 
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lapse of time, and in case a final deoree 
is not made in fact on the ground of 
limitation or on any other ground. The 
. preliminary decree may, however, operate as 
res judicata in all proper sases. And lastly 
it is by no means clear that wherea party 
has obtained a preliminary decree he is not 
bound to follow it up with taking proper 
steps for a final decree, if he wants to 
have the benefit of the adjudication. It is 
a point to be considered whether it is open 
to a party to start a redemption guib and 
carry it upto the stage of a preliminary . 
decreas and leave it there without jeopardis- 
ing his right to file a fresh suit in respect 
of the sama mortgage. As these points in 
relation to the preliminary and final decrees 
have not been argued and as the question 
does not strictly arise in thepressnt case, 
I do not desire to express any definite opinion 
on the question whether a second redemp- 
tion suit can be brought, where the party 
has already obtained a preliminary decree 
and there has been no final decree in the 
case. : 
As to the reported aises, I desire to point 
out that much of the apparent conflict dis- 
appears when dug regard is had tothe terms 
_of the desreain each case and the decision is 
read with reference thereto. The Fall Bench 
decision in Vedapuratii v, Vallabha Valiya 
Raja (16) is against the view thas a sesond 
suit can lie, and the terms of the first decree 
in that casesresemble very closely the terms 
of the decree ‘nist inthe presant oase., In the 
earlier Madras cases, there were no proper 
rademption decreas as contemplated by 
section 92 of the Transfer of Property 
Act, and in any case it is clear that the 
view now accepted by that Court is to 
be found in the decision of the Fall Bench, 
In Allahabad no doubt there has been 
some conflict of desisions, But taking 
the judgmont in Sita Ram vy. Matho Lal 
(15) as supporting the opposite view, it 
is clear that the decision relates to a 
prior desree the terms of which were of 
an unusual character, The learned Judges 
in that oase were not dealing with a decree 
nist under sestion 92 of the Transfer of 
Property Act. In that caso Kuox, Asting 
O. J., observed: “I need not consider 
here what would be the reilt if, in the 
ease under appsal, the decrae had been 
made in strigt accordance with law and 
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had provided that tha property was to be sold. 
This. point does not arise.” It is conceded 
by Banerji and Aikman, JJ., in their judg- 
ments that if the decree nist provided for 
‘foreclosure in the event of non-payment 
without any further order under section 93 of 
the Transfer of Property Act, the second 
redemption suit wonld be barred. No doubt 
where the property is to be sold in the event 
of non-payment, the learned Judges hold that 
the right of redemption subsists until an 
order for ale is made under section 93 
and that the mortgagor could enforce that 
right in another suit., I fully recognise 
that the ratio decidendi in Xita Ram's case (15) 
is against my view. h 

Coming to the Calsutia High Court, 
there is apparently a conflict between Roy 
Dinkur Doyal v. Sheo Golam Singh (12) and 
Siva Pershad Maity v. Nundo Lall Kar Maha- 
patra (13). The former oase favours the 
view that a second suit can lie. But if the 
decision be read with reference to the 
terms of the prior deoree, it is clear that 
as a decision it is not clearly against the 
applicability of section 11 of the Code 
to the second suit. The learned Judges 
point ont that the deorece did not pretend 
to foreclose the plaintiff’s right of redeem- 


ing in tha event of his not paying 
the money then decreed to be due. They 
doubted whether the Civil Courts had 


jurisdiction to foreclose in that way the 
- mortgagor’s right to redeem, so long as 
his right of suit was not barred by the 
Statute of Limitation. There can be no 
doubt of the Coart’s power, either under 
the Dekkhan Agrioulturists’ Relief Act or 
the provisions of the Transfer of Property 
Act or the Code of Civil’ Prosedure, to 
pass a decree adjudicating onse for all 
the rights of the parties to bə sesured 
by executing the desree misi or by pro- 
ceeding to obtain a final decree and then 
executing it, 
Judges did not consider the effect of section 
Il of Aot XXLIT of 18651, which would 
correspond to section 47 of the present 
Code. 

in the latter case the opinion-is expressed 
by Macpherson - and Banerji, JJ., that 
“ayan if there is no order absolute, the 
decree nisi directing the sale is in existence; 
and if the right to redeem be still alive, 
it gannot be enforced by a separate suit,” 
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The case of Baboo Kullyan Dass v. Baboo Sheo 
Nundun Prshad Singh (11) does not touch 


‘the present point: and the observations in 


that oase, as I read them, show that it is 


_desirable to determine finally all questions 


concerning the mortgage in the same suit. 
No doubt the possibility of another suit is 
recognised. 

In Gansavant Balsavant v. 
Dhond Savant (3) it was held that a second 
suit for redemption would notlie. This 
was prior to the Transfer of Property Act: 
and among the reported “cases of this 
Court I have not been able to find any 
oase, in. which a second suit for redemption 
has been allowed where the first decree 
was passed in the mortgagor’s suit for 
redemption. The Fnll Bench desisions in 
Ravji Shivram Joshi v. Kaluram (25) and 
Tani Bagavan v. Hari (26) are fairly illustra- 
tive of thé necessity of looking to the terms 
of the decree. In both these oases the 
prior decree was obtained by the mort- 
gagee and the right to redeem was held 
to be reserved under the terms of the 
decree, I do not consider it necessary to 
refer to the other Bombay cases mentioned 
in these judgments or in the arguments 
before us, I do not think that any of 
these cases, except the case of Rama v. 
Bhagchand (1), is inconsistent with my 
view. i 

The rateo decidendi in Rama v. Bhagchand 


(1) is inconsistent with my view, though I do 


not think that if tbe decision be taken with 
reference to the facta. of thg case, it oan 
be properly said to be inconsistent with 
it. . , 
As regards the judgment of the Privy 
Council in Nawab Azimut Ali Khan v, 
Jowahir . Singh (9), I do not think that 
the judgment of their Lordships touches 
the present point. The objestions raised 
and considered in that case have been set 
forth at page 401 of the report, and there 
was “no point there that the second suit 
wus net maintainable. The nature of the 
decree in the first suit made such a 
contention practically impossible. “That 
decree, in fact, did nothing but dismiss 
the then pending suit for redemption, on 
the ground that the fulland entire amount 
(25) 12B H.O, R. 160 (F. BJ). 


(26) 16 B. 650”. (F. Bj; P, J. 1887, 815; aie 
Deo, .(N. s.) 91B, 


Narayan ' 


s 
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of the mortgage money had not been 
deposited”, as pointed out by their Lordships 
of the Privy Council at page 412, I need 
not quote the further observations with 
reference to the natire and effasi of the 
decree which their Lordships had to 
consider in thet. case. I. think-the case 
cannot be properly treated asa precedent 
for allowing a second suit for redemption 
where the mortgagor has obtained a proper 
decree for redemption capable of -exeou- 
_ tion. . ` 

The case of Hari „Ravji Ohiplunkir v. 
_Shapurji Hormusjt (24) has been already 
- referred to. Their Lordships .do not 
express any opinion in that case on thé 
question whether the plaintiff .could fall 
back on the original mortgage; and no 
assistance can be derived from that 
case in answering the question as to 
whether a subsequent redemption suit on 
the same mortgage may.-be barred by 
section 11 of the Code. But if in 
the subsequent suit the decree is accept- 
ed, and the suit is practically based upon 
the decree coupled with the subsequent 
events, I think that it would bs. barred 
by section 47 of the Code on the 
authority of Hari Ruvji Ohiplunkar v. 
Shapurjt Hormusji (24). The fact of the 
relationship of mortgagor and mortgagee 
not having been extinguished would not 
be suffisient to save the suit, as the 


l right of the mortgagor in the subsequent ` 


anit would be treated as a right to 
execute the decree and not, the right to 
sue for the redemption of a mortgage. 

With reference to this point I may 
add a word as to the oase of Nasuratullah v. 
Majibullah (20). That wasa case of partition 
andthe learned Judges had to consider the 

` effect of a previous desree. Bat that 
would not apply,-in my opinion, to a 
subsequent redemption suit where there is 
already a decree nìs? for redemption capa- 
ble of execution. If the plaint in a 
subsequent redemption suit were drawn up in 
the manner ir which the learned Judges in 
Nasaratullah’s case (20) suggest the plaint in 
that case could have been drawn without 
‘laying it open to the defence based 
on section 18 of the Code, it seems to 
me that the plaintiff in the redemption 
snit would at once bring the ‘case within 
the principle of Hurt Ravji Ohiplunkar’s 


INDIAN GASES. 


‘that the 


905 


case (24), though he might be able to get over 
the iplea based on _ section 11 of the 
present Code. 


On ths whole, therefore, I am of opinion 
second redemption suit would 
ordinarily be open to the objection based 
on eithar section 11 or section 47 of the 
Code. But it must depend upon the 
actual terms of the decree nist and must 
be determined with reference to tke terms 
of the decree and the facts of the oase. 
The point. is by -no means free from 
difficulty: and there is a clear conflict in 
the decisions bearing on the point, even 
when due allowance is made for the facts 
of each particular case. Personally I should 
have been glad to hold ‘that the second 
redemption suit would’ be always main- 
tainable, where the execution of the decree 
misi for sale of the property in the event 
of non-payment has been barred by limita» 
tion; and where there has been no order 
absolute for the sale of the property My 
view would involve some hardship to the 
mortgagor in some cases, but I do not 
think that any such consideration can 
afford a good ground for ignoring what 
I hold to be the clear effect of sections 11 
and 47 of the Code. 





FINAL JUDGMENT, ` 


Beaman, J. (October 4th, 1918.)—The point 
we referred to the Full Bench was simply 
this: whether a mortgagor, who bas bronght a 
suit for redemption and obtained a decree nisi, 


-which neither the mortgagor nor the mortgages 


has applied to be made absolute, oan, after 
the execution of that decree is time-barred , 
bring. a fresh suit for redemption. It 
is very clear that the opinion of the Fall 
Bench upon this point was in agreement 
with our own, viz., that the mortgagor, 
whether the decree nist was obtained in 
a suit for redemption or in asuit for sale, 
sould not be beld under the principle of 
res judicata barred from bringing a second 
suit to enforce his equity, of redemption 
unless the decree nisi had been converted 
by the mortgagee into a decree absolute. 
It is to be noted that it is the mortgages, 
and the mortgagee only, who has any 
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interest whatever in obtaining the decree 
absolute. ` Whether the first suit is brought 
by the mortgagor or by the mortgagee to 
have property sold, all the conditions are 
really imposed upon the mortgagor, failing 
which the mortgagee may proceed to re- 
cover his money by sale of the property. 
This being so I think, ib is perfectly clear 
that confining ourselves to mortgage decrees 
in Mofussil unaffected by the  provi- 
sions of the Dekkhan Agriculturists’ Relief 
Act, no suit of the kind instituted by the 
mortgagor :to redeem, in which a decree 
nist.has been obtained ard rot made 
absolute against him by the mortgagee, would 
be ves judicata against him so as to ex- 
tinguish his equity of redemption. Con: 
siderable doubt appears to have been felt 
whether or not the special provisions of 
the Dekkban} Agriculturists’ Relief Act affect 
this principle.. It appears to me, speaking 
in the most general terms, that unless it 
can be shown that a mortgage. decree 
under the Dekkhan Agriculturists’ Relief 
. Act is not, as all other mortgage dearees 
are, preceded by a deorée misi, or in otber 
words that the procedure urder the- Dek- 
khan Agriculturista’ Relief Act eliminates 
the stage of tke deorep nisi altogether, 
there is no reason whatever to complicate 
the very clear and uniform prinsiple I have 
stated by introducing distinctions between 
cages decided under the special Act and 
the general law. . Unfortunately, the provi- 
sions of the Dekkhan Agrioulturists’ Relief 
Act in this reapect are of a kind which 
certainly in one’ instance may make the 
theoretical application of the general principle 
as standing upon the uniformity of proce- 
dure in all mortgage suits, whether under 
the special Act or not, a little difficult to 
maintain. I refer now of sourse to such 
a case as came before Batchelor and Shah, 
JJ. — Kashinath Vinayak v, Rama Daji (27), 
I£ the learned Judges meant to go beyond 
the particular facts of that oase and lay 
down the general rule that deorees in 
mortgage suits under the Dekkhan Agricul- 
turistas’ Relief Act were always from the first 
absolute, that is to say, that no decrees 
mist are ever made under that Aot, T 
_ should hesitate to giva my assent to that 

general. prinsiple. Ido not think, however, 

(27) 87 Ind. Cas. 255; 40 B. 492; 18 Bom, L, R, 
“416: 
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that ther learned Judges meant to decide 
more than the actual case before | them. 
It is a self-evident proposition that if a 
decree niet, or what would be a desree 
nist as generally understood, is a final decree, 
then the whole reason for the rule which 
has been,’ as I. understand, affirmed by 
the Ful) Bench disappears, and ‘there 
would be no room for any argument, much 
less for any reference to a Full Bench 
upon -such an admitted . showing of fast. 
The question was from the first dependent 
upon there being a dsorse nist, which had 
never bean made a decrea absolute. Now, 
if. that be so, if follows that assuming, 
as I do assume here, that this deeree, 
although made under the provisions -of 
the Dekkhan Agrisulturists’ Relief Act, 
was~no more. than decree nisi, section 47 
of the Civil Prosedure Code‘can have no - 
applicability whatever. Section 47 is 
sonfined to decrees, that is to say, of course 
to final decrees. It is only when such a 
decree’ has been made that execution pro- 
ceedings, properly «peaking, come into being 
at all. Therefore, where the stage reached 
i3 no more than a decree nisi, having in 
contemplation for its legal completion a 
decree absolute, it appears to me that the pro- 


` cedure need not be ¿complicated by any refer- 


ence whatever to section 47. In my opinion, 
we are giving effect to the intention of 
the majority of the Full Bench by taking 
that judgment to mean that in the present 
case the plaintiff is pot barred by the 
principle of res judicata from bringing a 
second suit, the suit that is to say with 
which we are dealing, and, therefore, the 
lower Court was wrong in dismissing that 
suit, 


The judgment of the jagan Appellate. 
Court must, therefore, be reversed, and 
the case remanded; to be dealt with uccord- 
ing to law in the light of the foregoing 
observations. Costs will abide the final: 
result. Hi 


Heaton, J.—Were it not for one disturb: 
ing element there is no doubt as to 
what would follow from the judgments 
of the Judges of the Fall Benth. We 
should-hold thatthe ocaso had been wrongly 
decided on a preliminary point and must 
be remanded to ba “heard over again ; and 
that in fact -is the order we “do make 


- 


o 
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because we both of us agree that the | PATNA HIGH COURT. 
disturbing element does not réally operate  Seconn Civin Appgat No, 1065 or 1917, 
in this case, That disturbing element is February 7, 1919. | 

the possibility of there being under the Present: — Mr. Justice Atkinson 
Dekkhan Agriculturists’ Relief Act a decree and Mr, Justice Manuk, 

in a redemption snit which is nota decree PARMA DUBE AND ANOTHER— DEFENDANTS 
nist, But from the description of the decree — APPELLANTS ' 

that we are concerned with given in the versus 

judgment. of my Lord the Chief Justice, MAHADEO SINGH—-PLAINTIFF AND 

it appears that the decree is substantially a GANESH SINGH—~Derenpaxt— 


decree nist and is not one of. those peculiar ; _ RESPONDENTS, À f 
variants which oan be made under sectidén 15B Hindu Law—Joint family—Karta becoming lunatic 


2 ; : —-Guardian, whether can be appointed of property 
of the Dekkhan Agriculturists’ Relief Act. of lunatic— Alienation by member other than karta, 


In the case of Kashinath Vinayak v. Rama validity of - Interest of member of joint family, nature 
Daji (22); the Judges were dealing with of—Spes successionis—Transfer of Property Act (1V 
‘an instalment decree and that was one of % 1882), 5.6 (a) 


f S A A guardian of the property of a lunatic cannot 
the variants permitted by section 15B. It was pe properly appointed in respect of the lunatio's 


in fact a degree very different in substance interest in the property of an undivided Mitakshare 

from a deoree of the kind õalled a decree family, the reason being that no outsider can be 

nist, Section 15B, as I understand it, allowed to intermeddle with the property and 
| s 


A . ee eee affairs of a joint Hindu family merely by being 
refers primarily, .«nd is intended so to appointed the guardian of an incompetent member 


refer, to decrees for redemption, foreclosure of that family. [p. £09, col. 2.] _ | 
or sale and in so doing I think it refers Where ue ee ee l tami 
= R consist 0: son 
to such | decrees, and primarily meang „such the son must be presumed to be in faot the karta 
decrees as are provided for by the ordinary of the joint family. [p. 910, col. 1.] 
law, that is by the Code of Civil Procedure. Section 6, clauge (a), of the Transfer of Troperty 
But it also gives the Judge power to Act has no application to the case of a member 
depart from the ordinary terms of such of a joint Hindu family whose interest in the 


s ancestral property is not in the nature of a mere 
decrees and to make special terms and spes successionis buta vested present interest which 


special provisions, Where, however, special may be undefined, in the sense that it may vary 
terme and special provisions are nos mado, frem, da7 to dani pak aaa me 
ik rao Be an ee eee contemplated by the section. [p. 910, col. 1.] 
the Dakkhan Agrioulturists’ Relist Act, _ Appeal from a desision of the District 
is a decree of ordinary kind. Such appears, Judge, Shahabad, dated the 2nd August 1917, 
to be the case here. reversing that of the Additional Munsif, 
Therefore, I think the order which Sasseram, dated the 11th December 1916. 
should be made is that which has already °FAOTS.—One Mahadeo Singh and his 
been stated. -son Ganesh Singh formed members of a 
a joint Hindu family. In 190) Mahadeo 
Singh became a lunatic and his wife Musam- 
Case remanded. mat Sukha Kuari was appointed his guardian, 
` On 23rd June 1911 both Ganesh Singh 
and Musammaét Sukha Kuari executed a lease 
“for seven years in favour of the appellants 
in respéct of a portion of the joint family 
property and put the lessee in possession 
of it. On 26th June 1914 Ganesh alone, 
acting as the manager of the family, exe- 
. cuted a usufrustnary mortgage in favour 
. of the appellants in respect of the property 
let out in 1911 and thereby caneelled the 
lease. On Gth Maroh 1916 Mahadeo 
brought a suit under the guardianship of 
. his wife Musammat Sukha Kuari against 4 
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the appallants to resove: the arrears of 
rent under the theca of 1911 and im- 
pleaded Ganesh Singh alsoasa defendant 
to the suit. Ganesh Singh did not appear. 
The suit was contested by the appellants 
ou the ground: that the ¿heca having been 
extinguished by the subsequent deed of 
mortgage no suit could lie to racoyer the 
arrears of rent under the theca, The first 
Court gave a decree in respect of the 
half share of Mahadeo Singh and dis- 
missed the suit in ` respect of the other 
half, The District Judge on appeal decreed 
the whole suit. The contending defendants 
appealed to the High Conrt. During the 
pandensy of the appeal inthe High Court, 
Mahadeo died and Ganesh Singh was sub- 
atituted for him. 

Mr. Parmeshwar Dayal (with him Mr. 


` Jadubans Sahat), for the Appellants, con- 


tended that Mahades who was a member of 
the joint Hindu, family, having besome 
lunatis, his son Ganesh Singh, who was 
the other sine membar of his family, became 
karta of the family and he could alienate the 
family property for the banefit of the family, 
Musammat Sukha Kuari, who had boen ap- 
pointed guardian of her lunatic husband, had 
nothing to do with the managamant of the 
family property. No guardian could be 
appointed of a Innatie’s property where he 
was a member of a joint undivided family, 
Ifa goardian of property was appointed he 
could take sare only of the separate estate, 
if any, of- the lunatic and not of his 
undivided share in the family property. 
In tbe case of a minor member of a joint 
Hindu family it is settled that no guardian 
of his property sonld be appointed. The 
same principle governs the case of a 
lunatic where he is a member of an un. 
dividedfamily and is possessed of no separate 
estate. He relied on Gharib Ullah v. 
„Khalak Singh (1) and P, K. Govindan 
Nair v. P. Narayanan Nair (2). : 

Besides, Mahadeo Singh being now dead, 
the whole property now becomes vested in 
Ganesh Singh, the executant of the mort- 
gage. It is not open to him to say that 
the mortgage was invalid. He cannot 
now ven say, that the mortgage was not, 

(1) 25 A. 407 (P. C.}; 30 I. A. 165; 5 Bom -L. R. 
478; 7 C. W. N. 631; 8 Sar. P. C. J. 498, 


(2) 17 Ind Cas. 473; 23 M, D. J. 705; 12 M. L. T. 
585; (1918) M, W, N. 79, ` 
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for legal necessity, he having received the 
eatira consideration -under the mortgage. 
Where a person having an imperfect title 
makes a contrast in respect of a certain 
property and’ he subsequently acquires that 
property, the property enures for the benefit 
of the transferee. He raferred to Transfer 
of Property Act, section 43, Specific Relief 
Ast, section 18, Specife Relief Act by 
Banerji, page 158, Virayya v. Hanumanta 
(3), Deolée Ohand v. Nirban Singh (4), Gaya 
Din y. Kashi Gir (5) and Sarju Parshad v. 
Bindeshari Bakhsh Pal (6). 

Mr. Shivanandan Ray, for the Respond- 
ents, contended that Ganesh Singh was 
not the kartaofthe family. As a matter 
of fact the family went without karta, 
The mortgage should have been exacuted 
both by Musammat Sakha Kuavi, guardian 
of the lunatic, and Ganesh Singh and not 
by Ganesh Singh alone. The mortgage 
by cne member of the family being illegal, 
the transferees could get no banefit by 
virtus of the fact that Ganesh Singh 
became sole owner of tha proparty on 
Mahadeo Singh’s death daring the pandensy 
of the suit. Section 6 of the Transfer of 
Property Act is suffisient answar to the 
contention of the appellant. He relied on 
Ramasamt Naik vy. Ramasami Chetti (7) and 
Madho Parshad v. Mehrban Singh (8). 

JUDGMENT. 

Manoz, J.—This appeal arises out of a 
sait instituted by one Mabadeo Singh now 
deceased, a’ lunatic, through his wife and 
guardian, Musammat Sukha Kuer, against the 
present appeliants as the principal defendants 
and the lanatie’s son. Ganesh Singh, as a 
pro forma defendant. The suit was one 
for recovery of theca rent for the year 
1322 F, 3. and for the Pous kesi of 1323 
Fasli, on the footing ofa lease in favour 
of the appellanta executed on the llth 
Jane 1911 by Musammat Sukha Kuer as 
guardian of the lunatic and by Ganesh 


(8) 14 M. 459; 5 Ind. Deo. (N. s.) 821. 

(4) 5 0, 253;4 C. L. R. 150; 2 Ind. Deo. (x. 8.) 
TIL 
> (5) 29 A. 163,4 A L J. 57; A. W. N. (1907) 7. 

(6) 9 Ind. Oas. 298; 8 A. L. J. 184; 33 A, 382, 

(7) 30 M. 255; 2 M.L. T. 187; 17 M. L. J. 
201. 

(8) 18 G, 157; 17 I. A. 19i (P Oh 5 Sar, P. C.J. 
556; Rafique and Jackson’s P, C. Na. 121; 9 Ind. Deo. 
(N. s.) 105, 
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jointly, with 
property. , 

It is sommon ground that Mahadeo 
became a lunatic during the minority of 
Genesh and his wife was thereupon ap- 
pointed guardian of his person and possibly 
also of his property. It is also common 
around that apart from the son Ganesh 
there are no other members in the family, 
which was a joint one, governed by’ the 
Mitakshara Law. ` | 

The suit was resisted by the . principal 
defendants, now appellants before us, primei- 
pally on the ground that by a later docu- 
ment, dated the 26th of June 1914, Ganesh 
as karta of the family gave to the defend- 
ants a‘uanfructuary mortgage of the same 
properties for a zarpeshg? of Rs. 500, the 
interest 6n which was set off against the 
usufrnct. It is” contended on behalf of 
these zarpeshgidars that as this document 
. axtinguished the previous lease and that 
as the arrears of rent sued for are of a 
pericd subsequent to the date of this 


respect to .certain family 


zarpeshgi mortgage, . the suit is not main - 


tainable. 
The learned Mungif who tried the case 
decreed the- suit with respect to only half 


of the rent claimed. He held that Ganesh: 


was not the karia of the family at the 
time when the zarpeshgi lease of 1914 
was executed, but that Ganesh had a half 
share in the property, and that, therefore, 
that document bound-his half share only. 
“The learned District Judge on appeal 
held also that Ganesh was never the karta 
of the family and that Ganesh, as an 
undivided. member of the joint Hindu 
family governed by the Mitakshara, could 
not create a mortgage for his Own share 
without first suing for partition; he, there- 
fore, decreed the whole of the claim, allowing 
costs as against the present appellants. 


There was a cross-appeal by the . present’ 


appellants with respect to the half share 
of the rent that had been decreed, and that 
appeal was also dismissed by the learned 
Judge. Since the decision of the learned 
Judge, Mahadeo has died and now it is 
admitted that Ganesh is the sole pro- 
© prietor of the property, the subject-matter 
of both the documents referred to above, 
and alone contests the appeal to the 
Court, : ; 

On behalf of the zarpeshgtdars - it is 


“INDIAN GASES, š 


909 


: contended before us that Musammat Sukha 


Kuer could not have been properly made 
a guardian of the property of her Iunatis 
husband, inasmuch as he was a member 
of a joint Hindu family. Weare of opinion 
that this contention is well founded. It 
was laid down by the Privy Council inthe 
case of Gharib Ullah v. Khalak Singh (1) 
that it is now settled by a long series of 
decisions in India that a .gnardian of the 
property of an infant cannot properly be 
appointed in respectof the infant’s interest 
in the property of an undivided Mitak- 
shara. family.” Their Lordships of the 
Privy Council approved of this proposition 
and expressed their view thata guardian, 
if appointed, would under these circumstances 
have nothing to do with the family pro- 
perty. The principle has been extended 
by the Madras Higa Conrt to the oase 
of a guardian (of a lunatic) appointed 
under- the provisions of Act XXXV of 
1858, and we are of opinion that it is 
impossible to draw any distinction in 
principle between the two classes of 
guardians, The reason for this principle 
is obvious, and it is that no outsider can 
be allowed to intermeddle with the pro- 
perty and affairs of a joint Hindu family 
merely by being appointed fhe guardian 
of an incompetent member of that family, 

. That being so, we have next to consider who 
was the proper person to act in this family 


. with respect to transactions affecting the 


family property. Mr. Shivanandan.Rai on be- 
half of the respondents hers admits that there 
was at the time of the firat dooument no karta, 
and he also claims that when the second 
document was executed there was in fact no 
karta of the family. He urges that to 
bind. the estate it would have been 
necessary for all the members of the 
family ta join in the document of 1914, 
even as they had joined in the dosument 
of i911, 

Now whatever might have been the 
position if Mahadeo had been alive at 
present, the fact remains that Ganesh now 
is the sole representative of the estate, 
and that in the -szarpeshgi document of 
1914 he held himself out to bathe karta 
of the family and purported to execute 
the document in that capacity. Nor, indeed 
is if surprising that Ganesh should in 
fact have been at that time the karta 
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of this joint Hindu family, whose members 
consisted of a lunatic father under the 
guerdianship of a paradnashin wife and 
an adult major son, że., Ganesh himself. 
It is reasonable to suppose that Ganesh 
would conduct. the business affairs of this 
family and would be authorised by lis” 
mother to look after these affairs and 
raise money, if and when nevsessary, for 
- the purposes of the joint family. -Other- 
wise the position of the family would 
have been impossible, if sot desperate. 
We hold that’ the lower Courts were wrong 
in finding under the circumstances set out 
above that Ganesh was not the karta 
of the family when- he as kariz 
exesuted tho zarpeshgi mortgage-deed in 
1914. Now, that being so, and. it being 
conceded that this document extinguished 
the earlier lease, the suit for arrears of 
rent acoruing ander ‘its terms after 1914 
was not maintainable by any member- of 
the joint Hindu fanitly. Moreover, as Ganesh 
admittedly received the consideration money 
for the mortgage and as he is now the 
sole proprietor of the family estate, no 
` question of legal necessity for the loan 
can arise; nor can he be’ permitted in 
equity and good conscience to repudiate his 
own document. h 

Tt ig also argued by the learned Vakil 
for the respondents that section 6, clause 
(a), of the Transfer of Property Act is a 
eufficient answer. to the appellants’ oon- 
tention. We are of opinion, however, that 
that section has no application to the oase 
óf a member of a joint Hindu family, 
whose interests in the ancestral property 
are not in the nature of ‘a mere epes 
successionis but a vested present interest 
which may be undefined, in the sense that 
it may vary from day’ to day, but which 
is nevertheless something very different 
from the chance of an interest contemplated 
by section 6, clause (a), of the Transfer 
of Property Act. This question, however, 
really does not arise after our finding 
that Ganesh executed “the usufructuary, 
mortgage in his capacity as karta, 

Under the sircumstances the appeal 
must be decreed and the original suit 
must stand dismissed. We order that each 
party should bear its own costs throughout. 
` ATKINSON, J,—lI agree. 
' Appeal allowed, 
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PUNJAB CHIEF COURT. 
Seconp Civit Appean No. 38 or 1918, 

. January 28, 1919, 7 
Fresent:—Mr, Justice Soott-Smith. 
KANSHI ANp OTHERS — DEFENDANTS — 
APPELLANTS _ bi 

Versus 


eee 


GAURI SHANKAR—Fiarntire AND SHADI . 


RAM AND orness—~Dsrexpants— 


RESPONDENTS. 

Pre-emption—Estoppel—Attestation of sale-deed, 
effect of —Mortgage creating right of pre-emption— 
Failure to exercise right Waiver —Acquiescence. 

A. R. and A. K. inherited one-sixteenth of the pro- 
perty of one S, D. A K. mortgaged the shop in dispute 
to one 8.on 12th February 1887 and covenanted to offer 
it first of all to the mortgagee in case he wanted to sell 
it. On 12th September 1891 9. sold his mortgagee 
rights to C. On 18th August 1896 theother heirs of 
8. D. sold certain shops including the one in dis- 
pute to one A. and A. K. attested the sale-deed 
as a witness. From A. the property passed to 
S. R. by a sale in execution proceedings in 3904 
and S. R. mortgaged it to K. R, who now sued for” 
redemption of the original mortgage made by A. K. 
in favour of 9 in 1887: 

Held, (1) that A. K. had no right as against the 
‘other co-sharers to contrach that the mortgagee 
should have a right of pre-émption in the pro--, 
perty and that all the co-sharers had a perfect 
right in 1896 to make anabsolute sale of the equity of 
redemption; [p. 911, col. 2; p. 912, col. 1] > 

(2) that the fact that A. K. signed the deed 
of sale impliéd his consent thereto; [p, 911, col. 2.] 


(8) that O. had waived any right of pre-emption 
that he may have had by not enforcing his claim 
when the property was auctioned in 1904; [p. 912, 
col, 1. : 

(4) that C. and the sons of 8, who now stood in 
his shoes were equitably estopped by C.'s waiver 
and acquiescence in the previoug sale and that the 
plaintiff’s suit must, therefore, succeed. [p. 912, col, 


Second appeal from the decree of the 
District Jndge, Ambala, dated the 18th 
October 1917, affirming that of the Munsif, 
Ist Olass, Ambala, dated the 24th April 
1917, decresigg the claim on ‘payment of 
Rs. 500, costs being against the defendants 
Nos. 3 t0.6. ` 

Dr, Gokal Chand Narang, for the Appellants, 

Mr. Jat Gopal Sethi, for the Respondents. i 


JUDGMENT.—This is a second appeal 
from the order of the lower Court grant- 
ing the plaintiff a desrae for redemption 
of mortgage ofa oertain shop on payment 
of Rs. 500. The fasts of the case are 
briefly asfollows:—Abdul Rahman and Abdul 
Karim inherited 1/l65h share of Sharf 
Din’s property, whioh included the shop 
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now in dispute. Abdul Karim mortgaged 
this shop to Safri by three sucsesatve deeds, 
the last of which was for Rs, 500 executed 
onthe 12th February 1887. In this deed 
' there was a covenant that if the mortgagor 
wanted to sell the shop he should first 
of all offer it to fhe mortgagee. On the 
12th September 1891 Safri sold his mort- 
gageo rights to Chauhar Mal. On the 18th 
August 1896 the other heirs of Sharf 
Din sold certain shops including the one 
in dispute, to Asa Ram for Rs. 1,500. 
Abdul Karim did not join in the sale, but 
he attested the deed of sale ag a witness, 
thereby implying his consent thereto. From 
Asa Ram the property passed to Shadi 
Ram by a sale in execution: proceedings 
in 1904 and Shadi Rem mortgaged it to 
Kanshi Ram, son of Bhagwan Das, plaint- 
if. Kanshi Ram has now sued for redemp- 
tion of the original mortgage made to 
Safri, and has, as already stated, “been 
granted a decree. The sons of Safri have 
filed a second appeal to this Court and 
the contention on their behalf ig that 
under the deed of the 12th February 1887 
they had a right of pre-emption and were, 
therefore, not bound by the sale. of the 
equity of redemption made to Asa Ram on the 
18th August 1896. Their Counsel Mr, Narang 
has referred. to the Law of Transfer by 
Gour, 4th Edition, Volume II, page 94l, 
where it is said that a covenant for pre- 
emption may be: enforsed by either a snit 
‘for the specific performance of the contract 
óf pre-emption, or the same right may be 
set upas an equitable defence to the 


mortgagor's suit for redemption. Should the” 


pre-emptor ‘fail to enforce his ‘right within - 
limitation, his claim, though barred, is “not 
extinguished and he would not, therefore, be 
precluded ffom setting up his equity. by 
way of defence. In support of this he also 
sited. Kanharankutit v, Uthotht (1), Krishna 
Menon v. Kesavan (2) and Ramasami Pattar 
vy. Chinnin Asari (8). 
is careful to add that while the pre emptor 

. is not so fettered by any positive rule 
limiting his right, it does not -thence follow 
that he may set up the righty way of defence 
“at any time. For in such a ‘case’ he may 

have to be confronted with the pleas of 
(1) 13 M. 490;.4 Ind. Dec, (x. s.) 1053. 


a 20 M. 305 at p. 31l; 7 Ind, Deo. (N. 8.) 216. 
8) 24 M, 449 at pp. 464, 465. $ 
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laches, waiver, acquiescence or other forms 
of equitable estoppel. Now, though the 
right of pre-emption of “the sons of Safri 
cannot now be enforced by reason of the 
law of limitation, it is still contended that 
they can set up this right as an equitable 
defense tothe present suit for redemption. 
The lower Appellate Oourt considers that 
Chuhar Mal to whom the mortgagee rights 
were transferred had given up his right 
of pre-emption, and in »upport of this view 
it relies upon the statement of Chuhar Mal 
made in a case brought by him on the 
tth November 1913 against the sons of 
Safri for rent of the shop in dispute. “In 
that statement he said that defendants’ 
father took the property on mortgage and 
sold his mortgagee rights to him. The 
gons of the mortgager ‘sold their’ rights 


‘to Asa Ram and Shadi Ram bought these 


rights from Asa Kam in an auction. The 
learned District Judge considers that this 
statement ‘shows that Chuhar Mal had 
waived his right of first refusal’ which he 
held under the deed of mortgage ‘of 1887, 
and that when he re-sold his mortgagee 
rights to the sons of Safri he re sold them 
minus this right of first refusal or pre emp- 
tion and that, therefore, they stand in the 
shoes of an ordinary mortgagee. Counsel 
for ‘appellants contends that this meaning 
cannot be attached to Chuhar Mal’s state- 
ment, 


Mr. Sethi on behalf of the respondents 


.opposes the appeal-on two main grounds. 


In the first place, he says that Abdnl Karim, 
though be may have had a right to 
mortgage the shop, had no right to 
contract that the mortgagee should have 
a right of pre emption in case of a sub- 
sequent sale and that the other heirs 
of Sharf Din had a perfest right in 
1896 to sell the equity of redemption of 
this shop to whomsoever they ohose and 
that their sale to Asa Ram was a per- 
fectly valid one. He contends that Abdul 
Karim signed the deed ‘of sale, whioh 
shows that he had consented to the sale. 
I think there is great force in these 
arguments. It does not appear to me 
that Abdul Karim had any right as 
against the other co-sharers’ to contract 
that the mortgagee should have a right 


‘ of pre-emption in the property -and that 


in any case all the’ go. aaa -had the’ 


+ 
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right to make an absolute sale of the 
equity of redemption in 1896. In the 
second place, it is urged “that Chuhar Mal 
by not enforsing his claim when the property 
was auctioned in 1904, undoubtedly’ waived 
any right of pre-emption which he may 
have had prior to the auction, A pro- 
clamation of sale must have issued and 
the presumption is that all the legal 
formalities were daly complied with. Chubar 
Mal was in possession through the sons 
of Safri and it is a fair inference that 
he knew abont the auction. When he 
made the statement referred to by 
District Judge in the 1913 suit, he re- 
ferred to the auction and never said any- 
thing about ite not being binding upon 
him. I think he meant at that time to 
state that the equity of redemption had 
_ been validly transferred first of all to 
_ Asa Ram ard subsequently to Shadi Ram. 
In my opinion then he and the sons 
of Safri, who now stand in his Shoes, 
are equitably estopped by his waiver and 
acquiescence in the previous sale. 


‘The result is that the plaintiff is 
held: to be entitled to redeem and I 
dismiss the appeal with costs: 


Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
SECOND ORAA Arrear No, 84 or 1696. 
November 18, 1895. 
_ Present :—Mr. Ismay, A. J. O. 
BATTOOLAL AND OTHERS—PLAINTIFFS 
— APPELLANTS 5 
versus 
HIMMAT SINGH—Derenpawr 


— RESPONDENT. 
` Hindu Loaw—Joint family—Gift to one member— 
Presumption. 
There i is no presumption that a gift bya stranger 
to one individual member of a joint family is 
in reality a gift to the family. 
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Appeal from the decree passed by the 
Daputy Commissioner, Damoh, dated the 7th 
Dasember 1895. 

Messrs. Ramdas Ohhabildas and P, S. 
Kotwal, for the Appellants. 7 

Mr. B. K. Bose, for the Respondent. 


JUDGMENT.—The decisions of : the 
Courts below appear to be perfeatly sound, 
I fail altogether to see why any presump» 
tion arises that a gift by a stranger to 
one individual member of a joint family 
is in reality a gift tò the family. . In the 
abszen3e of any evidence if cannot reason- 
ably -bə held that any portion of the 
joint fund had passed to tha donors so’ 
as to form a sonsideration for the gift, 
The motive’ is expressed in the most 


. general terms and it is more than probable; 


that such motive was purely personal. 
On the admitted fasts of the case the 
onus, in my opinion, lay’ on the plaintiffs 
to show that .the subject of the gift was 
joint and ndi” separate, and there has 
been little or no attempt to discharge 
such onus, 

Neither is it proved that the subject’, 
of the gift was voluntarily ` thrown by. 
the owner into the joint stook with the. 
intention of abandoning all separate claims 
upon it, This matter has been sarefully 
considered by the Oourts below and their 
estimate of the value of the ‘evidence has. 
my full and entire concurrence. 

The mere facts that at the family parti.’ . 
tion, which took plase in Sambat 1937,” 
the subject of the gift was included’ 
and that the land has always stood in 


‘Himmat Singh’s name are, in the absense’ 


of an explanation, fatal to the contention. 
that the status of the property has-under- 
gone a change. 

The appeal fails and is dismissed with 
costs throughout on the appéllants. 


Appeal ENG | 
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_ forthe Crown. | 
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CALCUTTA HIGH COURT. 
APPLICATION (JRIMINAL REVISIONAL 
- ` JURISDIONON.) / 
~ Maroh 7, 1918. 

Present :—Sir Lancelot Sanderson, Kr., Chief 
Justice and Justice Sir John Woodroffe Kr. 
A. C. TOPS—Atousep— Petitioner 
versus 


EMPEROR— Opposire- Party, 
Extradition Act (XV of 1903), ss. 8, 4—Criminal 
8. 626— Warrant 
issied in respect of non-extraditable offence —Proceed- 
ings, legality, of —Transfer of extradition proceedings, 
whether can be directed—Bail. 

Under section 4 of the Extradition Act a Magis- 
trale issued a warrant for the arrest of a person 
for the offence of escaping from lawful custody. 
On being arrested’ that person applied to the 
High Court for discharge from. custody on the 
ground that the offence for which he was arrested 
was not extraditable: ' 

Held, that although the warrant was issued for 
the offence of escaping from lawful custody, in- 
asmuch as the complaint on which the warrant. 
waa issued and the direction of the Local Govern- 
ment referred to an offence of theft which was 
an as offence, the arrest was legal. [p. os 
col, 2. 

Per Sanderson, O. J.—The High Court has no 
jarisdiction under section 526, Oriminal Procedare 
Code ? transfer an extradition ‘proceeding. Cp. 915, 
col, 2 

Per Woodroffe, J.—The High Court having” no 
general superintendence over extradition proceed- 
ingg has no jurisdiction to grant bail in such pro- 
ceedings, [p. 916, col 1] 3 

Mr. T. 0. F. Gibbons, K. O., (Advocate- 
General) (instructed by the Superintendent 
and Rsmaembrancer of Legal Affairs, Bengal), 


~ 


JUDGMENT, ~ 

< Sanogrson, C. J.—This was a Rule granted 
by my learned brother and me upon the 
petition of Aloysins Christoffel Tops on the 
Ath of March this year and directed to the 
the 24 Parganahs 
to,show aruse why the said Aloysius 
Christoffel ‘Tops should not be discharged 
“from custody on the grounds mentioned in 
the petition or why this Court should 
not ‘grant him sach other reliefas to this 
Court might seem fit. It was farther 
ordered that a copy of the Rule and of the 
petition should be served upon the Saper- 
intendent and Remembrancer of Legal 
Affairs of the Government of Bengal and 
also upon the Consul for the Netherlands at 
Oaloutta. 

It Appears, that on the 4th May 1917 
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a requisition was sent by the Consul- 
General for the Netherlands to the Seoretary 
to the Government of India, Foreign and 
Political Department, in these terms: 
“Acting upon instructions received from 
the Government of Netherlands, the Hast 
Indias, I have the honour to analoge here- 
with a legalised copy of a judgmentof the 
Counsil of Justice at Batavia of 7th 
Ostober 1916, No. 30B, by whioh Aloysius 
Christoffel Tops has been sondemned to 
eight months’ imprisonment for theft and 
to request that the said Dutch subject, who 
was arrested sometime ago in Caloutta 


and is now’ on trial or undergoing punish- 


ment for the ‘falsification of a sheque, may ba 


` extradited after the expiration of his im» 


prisonment.” 

It appears that at that time the potitioner 
was undergoing a sentence of imprisonment 
in the Alipur Jail; he having baen 
convicted at the High Oourt Sassioas in 
February 1917 and sentenced to undergo 
one year’s rigorous imprisonment. On the 
9th December WIT, an application was 
made by Mr. Lodewyk Gcommers, Consul 
for the Netherlands at Oaloutta, for an 


immediate warrant of arrest against the 


said Aloysius Christoffel Tops. The appli. 
gation was based upon the allegations that 
Aloysius Christoffel Tops had been convicted 
in Batavia on the 7th October 1916 of 
theft, and sentenced to eight months” 
imprisonment, and that he had abaconljed 
from that place before serving the said 
sentence. It appears that the patitioner 
Aloysius Christoffel Tops was absutto be 
released from jail on the next day, the 
10th of December, and upon the application 
of Mr. Grommers the Magistrate made an 
order that a warrant should issus under 
section 4 of Act XV of 1903, the Iniian 
Extradition Ast, and further ordered that 
the issue of the warrant should be reported 
to the Local, Government under sub sectidn 
(2) of section 4 The warrant wai in 
these terms: ‘Whereas Aloysius Cnristoffel 
Tops of the Central Jail, Alipur, stands 
charged with the offense of escaping from 
lawfal custody at Batavia, Datoh Hast 
Indies, this is to authorise you to arrest 
the said Aloysius Christoffel and produce 
him before me.” On the 10th of Desambor, 
Tops -was brought before the Magistrate 
who recorded that he admitted that he 
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had .been sentenced to eight months for 
theft and that he had not served out the 
tenm. That admission was withdrawn 
subsequently, namely, on the 2nd of January 
this year, and Aloysius Christoffel -Tops, 
the petitioner, has told us that he was 
suffering from nervousness and ,that what 
he had said had been misinterpreted. 
However, on the 10th of Desember, the 
Magistrate dirested that Aloysius Christoffel 
Tops should be detained in the Alipur 
Central Jail pending the orders of the Govern- 
ment, On that day, the 10th of Dasem- 
ber, the Seoretary to the Government of 
India sent a direction to the Magistrate 
in these terms: “Whereas a requisition has, 
basen made to the Government of India 
by the Government of the Netherlands, 
Hast Indies, for the surrender of Aloysias 
Christoffel Tops, a ‘Datch subject and a 
fugitive criminal who has been condemned 
to eight montls’ imprisonment for theft 
in Batavia, the Government of India 
hereby direst you under and in pursuance 
of section 3 (1) of the Indian Extradition 
Act (XV of 1903), to make such enquiries 
into the facts of the case and generally 
to take such steps as are authorised under 
the said Aot, and to report the result of 
your enquiry as there indicated. » There- 
fore, it appears that the’ proceedings were 
originated by the Magistrate issuing a 
warrant under section 4. of the Act, but 
that after the direstion from the Govern- 
ment of India, on the 10th Dacember 1917, 
the proceedings were continued under section 
3 of the Act. 

The petitioner has been detained from 
the lOth of December until the present 
time, and he alleges before us, that 
he is wrongly detained and that this 
Court ought to make an order for his dis- 
charge. 

The first ground on which the petitioner 
relies in his petition is that the offence 
for which he was arrested is not an 
extraditable offence. It appears that a 
warrant was issued authorising, as I have 
already mentioned, tbe person to whcm it 
“was addressed to arrest him, because he 
had escaped from lawful custody in Batavia. 
It was, however, based upon a complaint, 
as I bave already pointed ont, by Mr, 
- Grommers alleging that Aloysius Christoffel 
Tops had been convicted for theft in 
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Batavia ard the dirastion of the Govern” 


~mentof India recited the fact that he bad 


been condemned to eight months’ imprison- 
in Batavia. Consequently,’ 
it appears that the offence in respect of 
which the Consul-General for the Govern- 
ment of the Netherlands is asking for 
is that of theft. That 
offence, in my opinion, is an extraditable 
offences. lb is mentioned in the schedule ` 
to the English Act of 1870; and the 
offence of larsery appears in "Article (2) 
of the Treaty with the Netherlands Govern- 
ment. Consequently the offence in res- 
pect of which these extradition. proceed» 
ings bave been taken is an exiraditable 
offence, 

The cexond gruund on which the peti- 
tioner relies is, that’ the time daring 
which he was lisble to be detained has 
expired and ke relies upon sub-section (10) 
of testim 3. I think that he has perbaps 
misunderstocd the nature of the proceed. 
ings and oorsequently has laid greater 
streis upon this point than heotherwisa 
would have dore. Sut- section (10) of 
section 3 is as follows: “It such a warrant 
as is prescribed by sub eeation (8) is not 
issued and execited in the case of any 
fugitive criminal, who has been committed 
to prison under sub-section (4), withia two 
months after such committal, the High Court 
may, upon application made to it on behalf 
of such fugitive criminal, and upar proof 
that reasonable notice of the intention to 
make such applisation has been given to 
the: Government of India or the Local 
Goverment, as the case may be, order 
such’ criminal to be discharged, unless 
sufficient cause is shown to the contrary,” 
It is, therefore, necessary io see whether | 
Aloysius Christoffel Tops has been som- 
mitted to prison under sub-seotion (4) 
of this section. Subsection (4) is as 
follows:— If the Magistrate is of opinion | 
that a prima facie case is made out in support 
of the requisition he may commit the 
fugitive criminal to prison to await . 
the orders of the Government of India or 
the Local-Government, as the case may 
be.” Now it appears, as I have already 
said, that although the petitioner at first 
apparently admitted that he was the person 
mentioned. in‘ the requisition, he subse- 
quently withdrew that statement and denied 
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his identity’ with the 
referred to 


persou who was 
in the requisition and that 


when-.a witness’ was called to identify him ` 


as being the man who was referred to in the 
requisition, and who had been convicted in 
Batavia, he cross-examined him to show 
that the witness was not a reliable witness, 
inasmuch as the withess was not present 
“at the timé of the conviction, with the 
“resulte that the Magistrate was > not 
Satisfied about the identity and further 
that the Magistrate has not acted’ under 
sub-sestion (4) of sestion 3 and the 
petitioner bas not been committed to 
. prison, because the Magistrate has not 
yet been satisfied that a prima facie case has 
been made out in support-of the requisition. 
Consequently he has not been committed 
to prison under sub-section (4); and it 
further follows what the warrant which is 
‘referred to in sub-section (10) which is 
the/ warrant prescribed by sub section (8), 
namely, a warrant for the surrender of 
the person for whom extradition hag been 
asked for, has not and“ could not have 
been issued under subsection (8); and 
_ sonsequently the petitioner cannot rely, in 
my judgment, upon sub-section (10) of 
sgêbion 3, because the warrant has not and 
could not have been issued within two 
months after the committal, inasmuch as 
such‘ committal has not taken plase.- For 
these reasons I think the sesond point on 
which the petitioner relies, fails; 

I onght to have said perhaps in dealing 
with this point; that there -seems to be, 
‘in addition to the question of identity, 
some question as to whether the sentence 
whioh was passed, upon the petitioner was 

- ona which was passed, as it 18 said, in 
contumacium. If it was, then such sentence 
is not deemed, for the purpose of extradition 
proceedings, a conviction. But a person 

. so sentenced must be dealt with as an 
acoused person. Then there are oertain 
proceedings with regard to the dealing 
with an accused person which are set 
out—and which, I need not state in 
detail—in Article 8 of the Treaty with 
the Government of the Netherlands That 
may have been a further reason for the 
delay which has occurred in this matter, 

The third point upon which the petitioner 
relies is, that thera. was some qnestion 
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“to act under section 526; 


adjourned the case. ~The result has been 


915 


of law of unusual difficulty whioh had 
arisen in tha cage, and that, therefore, 
this’ Court should transfer the case - under 
sestion 523 of the VUriminal Procedure Coda 
to this Court. Iam not at present satisfied 
that this Court would have any jurisdiction 
having regard 
to the decision in Rudolf Stallman vy. Hm- 
pror (1); but I do not wish to express 
any definita opinion upon that point because 
I do think that it is necessary for my 
judgment in this case. It is sufficient 
for me to say that even'if we assume 
that we have jurisdiction to act under 
section 526, I” do not think that any 
case has been made out to, justify us in 
exercising that jurisdiction, and in ordering 
a transfer of the case from the Magis- 
trate’s Court to the High Court. 

The next point upon which the petitioner 
relied in his petition was, that a writ of 
habeas’ corpus should issue, Such an appli- 
sation must be based upon proof that the 
patitioser was detained unlawfully in custody, 
But as I have already shown in the earlier 
part of my judgment, the petitioner is not 
unlawfully detained in custody. Therefore, 
there is no ground for theissue of a writ of 
habeas corpus. I do not say anything about 
the question of the jurisdiction of this Court 
to issuea writ of habeas corpus when a person 
applying for it is outside the limits of the 
original jurisdiction of this Court. It is not 
necessary for me to express any opinion 
upon that pointin this case because, assuming 
that we have sush jurisdiction, as I have 
already said, this is not in my judgment 
a case in which we would be justified in 
exercising it. k 
- Finally, the pətitionsr urged that the 
Court ought to grant him bail. A Magis- 
trate has dealt with this matter already on 
two oscasions. The first oscasion was on 
the 8rd of January. Tha order which he 
made is as follows: “The petitioner has 
just served out a term of imprisonment for 
a serious offence. If he turns out to be 
the individual of the same name who was 
convisted in Batavia, he is an habitual 
criminal of a dangerous type as well asa 
fugitive from justice. I cannot allow bail,” 
And on a farther application for bail, the 


(1) 10 Ind, Oas. 615; 88 0.547; 150, W. N. 737; 12 
Or. L, J.322, 
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Magistrate said: “I am not prepared to 
give bail in the circumstances. ‘The prisoner 
is alleged to have committed theft ih the 
Dutch Hast Indies and to have absconded 
before serving his sentence. It is not 
safo to allow him out: of custody pending 
desision of the charge against him.” 

It, therefore, appears that this applicition 
was dealt with by two Magistrates who have 
enquired into the circumstances, and each 
Magistrate has dismi:sed it. 1 have carafully 


- sonsidered all ths circumstances and I see 


no reason to interfere with the decision at 
which the Magistrates have arrived, 

For these reasons, I think that the 
Rule‘should be discharged. j 


Wooprorre, J.—I agree. I wonld only 
add with rêgarda to bail that apart from 
the merits, it seems to mo tə be doubtful 
whether this Court can grant bail: for, 
if, as ‘has been held, this Court has no general 
superintendence over extradition proceedings 
such as those now before us, it would seem 
to fallow that it would not have, under 
the ciroumstanses such as exist in this case, 
what is, after all, an accessory jurisdiction, 
namely, to grant bail. However this may 
be, I agree that the facts do not justify a 
dissent from the order passed by the Magis- 
trate. 

I think that the procasdings should be 
pushed on as quickly as possible, and if in 
fact there is unnecessary delay in the matter 
it will be open to the applicant to apply to 
the Magistrate to forward his representation 
to Government. 

SANDERSON, C. J.—I entirely agree | wit 
what has been said by my learned brother 
Ce should not be any further delay 
in the prosecution of these proceedi 
which is avoidable. p nee 

Rule discharged, 
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NAGPUR JUDICIAL COMMISSIONER'S 
_ - COURT. 
ORI MINAL Reviston No. 162 or 1918. 
August 17, 1918, 
Present: —Mr. Prideaux, A.J. ©. 
RAMRAO—Accusrp—APPLICANT 
; versus ; 
MUNICIPAL COMMITTEE, DEOLI— 
COMPLAINANT— NON- APPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 556— 
Prosecution directed by Municipal Committee —Magis- 
trate who is President of Committee, whsther competent 
to try case. 

Accused was tried at the instance of a Municipal 
Committee for an offence under the-C, P, Municipal 
Act. The evidence in the case was recorded by 
the Naib Tahsildar, and the case then went to 
the Tahsildar who was also the President of the 
complainant Committee: 4 

Held, that despite the proviso to section 556 of 
thé Criminal Procedure Code, the Tahsildar should 
not have tried the case himself. ,[p. 917, col. 1.] _ 


[1919 a. 


at 
ard 


en 


Revision of the order passed by the District. 


Magistrate, Wardha. 7 
Mr. G. L. Subhedar, for the Applicant. 


The Hon’ble Mr. G, P. Dick, Standing 
Counsel, for the Crown. ' 6 


ORDER.—This case was started by the 
Municipal Committee of Deoli and resulted 
in à conviction under section 110 of the 
Municipal Act. The applicant . Ramrao 
was accused of two offences: (a) allowing 
dirty. water to flow onthe street and (b) 
allowing his children to ease themselves 
on the road. He was found guilty of the 
first offence and fined Rs. 20 and acquitted 
as regards the second. The case until 
judgment was heard by the Naib Tahsildar 
and Third Class Magistrate. It then went 


a) 


to the Tahsildar, who happens to be also - 


the President of the Municipality. 


Tt is contended here, as it was in the 
Court bélow, that the trial by the Tahsil- 
dar is invalid on tbe ground that he was 
the President of the prosecuting Municipali- 
ty. The District 
the rule issued in the case states (1) that 
the prosecntion was’ ordered by resolution 
of :the Municipal Committee, Deoli, not by 
the President himself, (2) that the evidence 
in the case was wholly recorded by the 
Naib Tahsildar who was not a member 
of the Committee, and (3) 
passing judgment in appeal the District 
Magistrate visited the site and satisfied 


that before - 


Magistrate answering ` 


- _ tha, 
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himself that there had been no ‘failure of 
justice by the judgment being written by 
the President of the Municipal Committee. 


In view of the principles enunciated in 
Fate Muhammad v. Emperor (1) and Sudhama 
. Upadhya v. Queen- Hm press (2) the learned 
Standing Counsel is unable’ to oppose the 


application. Section 556 of the Code of Criminal. 


Procedure, which extends also to appeals, 
laysdown, that “No. Judge or Magistrate 
shall, except with the permission of the Court 


to which an appeal lies from his Court, try or: 


commit for trial any ‘case to or in which 
he isa party, or personally interested, and 
no Judge or Magistrate shdil hear’ an 
appeal from any judgment or order passed 
or made by himself.” It seems from Exhibit 
Plthat the Tahsildar as" President of the 
Municipality had the case before him in 
that capacity; it being resolyad at the 
meeting that if the accused would compound 
the matter by payment of Rs. 2 the 


question: be “dropped, otherwise he should’ 


be prosecuted. I, therefore, think despite 
proviso to section 556, Criminal 
Procedure Code, this is a case which the 
Tahsildar should not have tried. I set 
aside the sonvistion and sentence and 
make the rule absolute. ' 


Application allowed. ` 


ef? 20 Ind. Cas. 209, 9 N.L. R, 81; 14 Cr, L. J, 


(2) 23 C. 328; 12 Ind. Dec. (N. 8.) 219, 


` 


PATNA HIGH COURT, 
ORIMINAL Rayisios No. 57 or 1918, 
‘ February 27, 1918. 

Present :—~Mr, Justice Jwala Prasad. 
SAKHI. RAI—Acousay—Peritionen 
versus 

“ EMP@ROR—Opposine Parry. 
Peni Cod: ce XLV of 1830), 8. meee 


Ay 
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Procedure Code (Act V of 1898), 8, 476—Perjury 
—Sanction to prosecute—Enquiry under s. 476 con- 
ducted by Magistrate other than Magistrate taking 
cognizance of case, whether judicial proceeding —Juris- 
diction, 

A Sub-Divisional Officer called upon the com- 
plainent in a case pending before him to show 
cause why he should not be prosecuted for an 
offence under section 21! of the Penal Code, and 
on the complainant showing cause sent the case 
to an Honorary Magistrate for recording evidence. 
The latter recorded the evidence and sent the case 
back to the Sub-Divisional Officer. On receipt of 
the record the Sub-Divisional Officer directed the 
prosecution of the petitioner, who was a witness 
for the complainant, for perjury in respect of a 
statement made by the petitioner before the 
Honorary Magistrate: 

Held, (1) that the preliminary enquiry required 


to be held under section 476 of the Criminal Pro- 


cedure Code could not be directed to be held by 


+ any other Magistrate except the Sub-Divisional 


Officer himself who thought that the case of the 
complainant was a false one and gave him a chanco 
to show cause; [p. 918, col. 2; p. 919, col. 1.] 

(2) that the Honorary Magistrate had, there- 
fore, no jurisdiction to record the evidence of 
the petitioner and that the petitioner, therefore, 
did not give false evidence at any stage of a 
judicial proceeding within the meaning of section 
193 ‘of the Penal Code and could not be prosecuted 
for perjury. [p. 919, col. 1.] 


Appeal from a decision of the Sub- 
Divisional Officer, Shahabad. 


` Messrs. P. E, Lall and 0. N. Agarwalla, 
for the Petitioner. 


JUDGMENT.—This is an application 
against- an order’ of the Sub. Divisional 
Officer of Shahabad directing tbe prosecu- 
tion of the petitioner under section 476,7 
Criminal ` Procedure Code, for an offence 
under section 193, Indian Penal Code. 


The fasts appear to be as follows: 
One Angrahit Roy lodged an information 
before the Police against Deonarain 


Dusadh and others under sections 147, 
379 and 225 of the Indian Penal Code 
on the 16th September 1917. On the 
22nd September 1917 the complainant 
lodged a complaint before the Sub- Divisional 
Officer, who after examining him on oath 
ordered the complaint to be put up with 
the Police report. On the 45th September 
the Sub Divisional Officer passed the 
following order: “Call on the complainant 
to show cause why he’ should not be pro- 
secuoted under section 211, Indian Penal 
Code, and fix 5th October 1917, n 


On -the 4th October 1917 the com: — 
‘plainant showed cause by a petition assert 


‘ 


t- 
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ing that his case was true and that he 
was ready to prove his sase by evidence. 

On the bih Osteber 1917 the Sub- 
Divisional Officer passed the following 
order: “To Moulvi Badr-ud-din Ohoudhuri 
for favour of recording evidence. Court 


“ Sub-Inspestor will cross-examine the wit- 


nesses in the light of Polise report.” 

The petitioner Sakhi Rai was examined 
by the complainant. as a witness in the 
Court of Moulvi Badr-ud;din Choudhuri 
and made the following statements : 

(a) The Police Officer did not go to 
the village. oe 

(b) I did not accompany the som- 
plainant when he went to the Thana for 
lodging information, 


(e) I was not examined by the Sub- 
Inspector. . 
(d) I was once fined Rs. 200, tha decision 


was upset in appeal, 

On the 6th October 1917 the evidence 
was placed before the Sub. Divisional 
Officer, but the Court, Sub-Inspestor filed 
a petition for the examination of two 
Sub-Inspeotors and called for the criminal 
file register for 1915 in order to prove 
the falsity of the statements of the afore- 


said witvess. On the !6th October 1417 
the Sub-Divisione] Officer passed tho 
following order: “To Mr. Cae for 
favour of recording evidence.” . Haider 


examined one witness and fee case was 


sthen put up before the Sub-Divisional 


KA 


Officer on. that very day. The Sub- 
Divisional Officer then made the following 
order: “Call the Sub-Inspector Muhammad 
Raza on 8rd November 1917.” On that day 
Mr, Kaviraj, another Magistrate, was asked 
by the Sab-Divisional Officer to oxamine 
the Sub Inspector Muhammad Raza, who 
after examining him submitted the record 
to the Sub- Divisional Officer again. 

On the 5th November 1917 the Snb- 
Divisional Officer on a scrutiny of the 
evidence of the witnesses examined by the 
several Magistrates ,disbelieved the. com- 
plainant’s witnesses anc dismissed the 
complaint under section 203 of the Code 
of Criminal Procedure. He also held 
that there was no suffisient evidence for 


prosecuting the complainant under section . 


911 and accepted the cause shown by 
him.. He, however, drew up’ proceedings 


against the petitioner for his prosecution | 
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under section “193 of the Indian Penal 
Ovde, apparently because “his statement 
quoted above, resorded by Moulvi Choudhuri 
Badr-ud-din, was ‘in conflict with the 
evidence of the Sub-Inspector recorded by 
otber Magistrates. 

The petitioner’s satemene were record- 
ed by Monlvi Chondhuri Badr-ud-din in 
‘pursuance of an order of the Sub- 
Divisional Officer of 5th October 1917, 
Moulvi Choudhuri Badr ud din was , not 


directed by this order to make any local 


inspection or any enquiry and it could 
not be an order under section 2U2 of 
the Code .of Criminal Procedure, which 
requires that the Magistrate taking. 
cognizance of an offence, may, for reasons 
to be recorded by him, postpone the 
issue of process against the accused and 
either enquire into the case himself or | 
direct a previous local inspection to, be 
made by any officer subordinate to such 
Magistrate, vide Hari Oharan Gorat v, Siris 
Ohandra Sadhukhan (1), The direction 
to Moulvi Badr-ud-din Choudhuri was not 
made “in terms of the section. 
is no other section in the Code of 
Criminal Prosedure under whisk the 
direction was given to Moulvi Badr.ud-din 
Choudhuri to record the evidence of this 
witness, The same remark applies to the 
orders of the Sub Divisional Officer direat- 
ing tbe- evidence of the two Sub- 
Inspectors as witnesses to be recorded by 
Messrs. Haider and Kaviraj. 

The complainant in the case was called 
upon to show cause why he should not 
be prosecuted under sestion 2i of the 
Indian Penal. Code. This was obviously 
upon the Police report which recommended 
the prosecution of fhe complainant for 
instituting a false’ case. The Magistrate took 
cognizance of the offence committed by 
the complainant under section 211 of the 
Indian Penal Code. Section 476 of the 
Oode of Oriminal Procedure is the only 
section under which the complainant equld 
be called upon to show caus) why he 
should not be prosecuted. The preliminary 
enquiry to- be held under section 476 
could not be directed to ke held by any 
other Magistrate except the Sab Divisional 
Owicer himself, who on the Polise report 


(1) 7 Ind. Cas 747; 11 Cr, L. J, 525, 


There . 
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thought that the oase of the complainant 
was & false one aud gave him a chance 
to show cause, From this point of view 
also’ the Honorary Magistrate Moulvi Badr. 
ud-din Chondhuri had no jurisdiction to 
record the evidence of the petitioner in 
respast of which he is dirested to be 
prosscuted, - The patitioner, therefore, did 
not give “false evidence at any stage of 
a judicial proceeding”, as is required by 
section 193 of the Indian Penal Code. 
The order of the Sub-Divisional Officer 
directing the prosecution of the petitioner 

under section 193 of the Indian Penal 
Code: appears to be without any jurisdic- 
tion. In Haibat Khan v Emperor (2) it 
was held. “that the District Magistrate 
_ bafora whom the Police reported the case 
to be false could not make jan order 
directing the 


hela by. a Snbordinate Magistrate, inas- 
much as the Districsh Magistrate did not 
obtain knowledge of the falsity of the 


sae in the course of the judicial proceed. * 


ing.’ This principle was followel-in a 
later. case in Abiu! Rahman v. Emperor (3), 

‘The principle referred to above applies with 
greater forca to the present cage, in which 
the proceeding has been taken under section 
193 of the Indian Penal Mode against 


the petitioner. I, therefore, hold that the’ 


order of tha Sab Divisional Ofiser direct- 
ing the prosecution is bad and should 
ba-set azide on the above grogad alons. 

It appsira tuai tha raa3on for bolding 
that the statements of the petitioner are 
falae ia that the Sab-{nypestors examined by 
Messrs. Haider ant Kaviraj denied the 
truth of those statements. The fact that 
. the Polise ` authorities were directed to 
cross examines the somplainant’s witnesses 
shows that the direstion~of the Honorary 
Magistrate and the other Magisrates . to 
record evidence of the somplainant’s 
witnesses was_not in pursaanee of an order 
nader section 202 of the Code of Criminal 
Prosedure, inasmuch as the ‘acensed or 
the Police Officers had‘ no locus stand to 
appear and cross-examine the witnesses 
for the complainant in an enquiry under 
vgection 202, which _Snaniry is 


(2) 33 0. 20: 10 0. W. Ñ. 30; 3 Cr, L. J. 125. 
(3) TOL J. 871; 7 Op. L, J, 838, 
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prosecution of the oom- . 
plainant under section 211 upon- am enquiry ` 
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restristed to the taking of the complainant’s 
evidence ex parte, 

For all these reasons the order directing 
the prosesution of the petitioner for giving 
false evidence under section 193 of the Indian 
Penal Code is illegal and I accordingly 
set it aside. 


Order set aside, 


$ PATNA HIGH COURT. 
_ ORIMINAL Revistox No. 190 or 1917, 


June 26, 1917. 

Present: —Mr. Jastice Jwala Prasad, 
SAHEB TEW ARL PETITIONER 
versus 
EMPEROR —Ovpostre Parry. 
Criminal Procedure Code (Act V of 1°93), ss. 145, 
146, 195, 200, 475, 5'7—Penal Code (Act XLV of 
1860), Pe 182—-Settlement of land attached iwnder 8. 
148, whether judicial proceeding—Complaint made 
during proceeding—Yanction to prosecute complain- 
ant, legality of—Complainant, failure to examine, 

affect of —Irregularity. 

— Certain lands having been attached by a Sub- 
Divisional Oliver under section 146 of the Criminal 
Prosedure Code, he ordered his nazir to proceed 
to the spot and settle the lands by auction. The 
nazir held the auction and rapyrted the highest 
bid to-the Sub-Divisional Officer. Subsequently 


“the accused filed a petition befo e the Sub. Divi- 


sional Officer alleging that the nazir had settled 
the lands fraudulently without holding an auction. 
The Sub-Divisional Officer sent the petitinn to a 
Sub-Deputy Magistrate for enquiry and on the 
latter's report that the allegations contained in 
the petition were false, directed the proseoution 
of the acoused under section 476 of the Criminal 
Procedure Code for an offence under section 182 
of the Penal Code. The accused was tried and 
convicted of an offence under that section: 

Held, (1) that the proceedings started by the 
Sub- Divisional Officer under section 145 of the 
Criminal Procedure Code having terminated with 


`~ 


-the final order under section 146 of the Code, the 


settlement of the attached lands was not a judicial 
proceeding; [p 921, cols. : & 2] 
- (2) that, therefore, the complaint of the acoused 
not having been made during the course of a 
“judicial proceeding, th- Sub Divisional Olficer was 
not competent to direct the prosecution of the 
accused under section 474 of the Criminal Proced ire 
Code: [p 921, col. 7.] 
(3) that the order made by the Sub-livisional 
Officer should be treated as a complaint on which 
cognizance of an offenge under section 182 of the 


~ 


4 


; There is no 


/ 
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Penal Code could bo taken under section 195, 
clause (L), of the Oriminal Procedure Code; [p. 922, 
hi the failure to examine the Sub-Divi- 
sional Officer as the complainant under section 200 
of the Oriminal Procedure Code was a mere 
irregularity covered by section 537 of the Code 
and did not vitiate the trial. [p. 922, col. 1.3 

The examination of a complainant under sec- 
tion 200 of the Criminal Procedure Code is a very 
valuable safeguard which the Legislature has pro- 
vided and must be scrupulously observed and in- 
sisted upon, but under exceptional circumstances 
the omission to examine the complainant may not 
vitiate a trial. [p. 922, col. 2.] 

Appeal from a decision of a 2nd Claes 
Magistrate, Arrah. 

Mr. Shwwnandan Rai, for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.—The petitioner has been 
convioted by Mr. . Kaviraj, a 2nd Olass 
Magistrate cf Arrab, under section 182 of 
the Indian Penal Code for filing a com- 
plaint containing false charges against a 
Nazir of the Sub-Divisional Officer at 
Buxar. On eppeal tke District Magis- 
trate of Shahabad has upheld the son- 
viction by his order dated the 6th March 
1917, The petitioner seeks to have the 
‘gonvistion set aside. 1 have given my 
best consideration to the contentions raised 
on behalf of the petitioner and I do not 
think that it is a fit case- for interfer- 
ence by the High Court. 

‘The facts appear to be as follows:— 

` Certain lands of a village called Nand- 
pore were attached under section 146 of 
the Criminal Procedure Code and were kept 
jn the direat charge of the Magistrate 
himself, no Receiver baving been appoint- 
ed by him under clause (2) of the sec- 

‘tion. The jands used to be settled by 
public auction. This year the bidding in 
‘Court was'so. low that the Sub-Divisional 
Officer refused to accept the highest offer 

' and dirested his Nazir to hold a further 
auction on the spot. The Nazir accord- 
ingly went to, the place, held thé austion 
and reported the highest bid tat was 
offered. On the 3rd November 1916 the 
Sub- Divisional Officer ordered as follows: — 

“Nazir’s report seen. Rs. 50 is offered. 

hope of further increase. 

Lands settled with Lal Mohar Missar, 

for the year 1916.17”. 

On tke 4th Novemter 1916 the petitioner 

Saheb Tewari filed a petition béfore the Sub- 
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‘Penal Code, 
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Divisional Officer at Buxar stating that the 
Nazir had not been to the looality, and had 
not held any auction but had settled the 
lands with an unele of the Nazarat 
Bukshi at Sadr (Arrah) fraudulently. The 
Sub- Divisional “Officer passed the following 
order on that date:— 

“This is prima facie a complaint into 
the conduct of the Nazir charging him 
with holding a mala fide auction of the 
attached land. The petitioner pays Res. 7 
as the costs of an enquiry. Let the Sub- 
Deputy Magistrate hold a local and oareful 
enquiry into the Nazir’s condust and report.” 


The ~Sub-Deputy Magistrate, who held 
the enquiry reported that the coinplaint 
of Saheb Tewari was falsé. Thereupon 


the Sub-Divisional Officer passed the fol- 


lowing order on’ the 15th November 
1916:— > ` 
“The Sub-Deputy Magistrate's report 


suggests very strongly that the petition 
Call on the 
petitioner to show cause on the 28th 
November 1916 why he shonld not be 
prosecuted under section 182, Indian 
for lodging a false report 
against a Government Officer.” 

On the 28th November 
was shown by the petitioner. 


1916 
The 


cause 
Sub- 


. Divisional Officer held that the cause chown 


was not sufficient and directed the prose- 
cution of the accused. petitioner by his 
order of the mele November 1916, in the 
following terms:— 

“I draw up a “Pidak ding against the 
accused and order his prosecution fcr an 
offence under section 182, Indian Penal 
Code, and - make over the record to the 
District Magistrate for disposal. The ae- 
cused will give a personal recognizance of 
Rs. 200 to appear in that Court when 
called on. Court Inspestor to file a list 
of ‘prosesntion witnesses.” | 

A formal proceeding under section 476 
was drawn up by the Sub-Divisional 
Magistrate and the accused was sent to the 
District Magistrate, who on the 12th Decem- 
ber 1916 passed the following order:— 


“To Sadr Sub Divisional Officer for disa ~ 


posal. ” 


On the 13th Desember 1916 the Sadr Sub-. 


Divisional Officer made the following. order: 
“Summon tha aeoised and tan proseev‘ion 
witnesses for the 4th January 1917,” 6 
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On the 4th January 1917 the Sadr 
Sub Divisional Officer made over the 
case to Mr. Kaviraj for disposal. Mr, 
Kaviraj held the trial ani sonvisted 
the aciused by his order of ths 30ch 
January 1917. c : 


The first | woniena of the 
before’ me has been that his petition 
of the 4th November 1916 was not in- 
tended tc «cause any injury to the Nazir, 

_but was only with a view to have the 
` gettlemant cancelled and to obtain a settle- 
ment for himself and as such sould not come 
under section 182 of the Indian Penal 
Code. This contention is on the face of 
it untenable. The Sub-Divisional Officer 
of Busar ‘was the immediate superior 
officer of the Nazir, and the auction held by 
the Nazir was in the capacity cf a publis 
servant, and had the allegations made 
against him been found to be true by the 
Sab-Deputy Magistrate, the Nazir would 
have incurred serious. punishment. © The 
petitioner must have intended,~or at least 
must have known that .the- allegations made 
by him were _likely: to oause the-Sub- 
Divisional Officer (vide clause B of section 182) 
to nse his lawful power to the injury or 
annoyance of the Nazir. The allegationg 
. made, in the petition have been held to be 
false. The petitioner, is clearly guilty of an 
offence under section 182 of the Indian Penal 
Code. 


The next contention of the ` petibioner 
is that the trial in this oase was without 
| jurisdiction inasmuch as ‘the order of the 
Sab Divisional Officer direating the prosesu- 
tion ofthe petitioner under section 476° of 
the Code’ of Criminal Procedure was not 
passed in the course öf a judicial procead- 
ing. In ‘the circumstances of this case 
I cannot allow the contention : of ‘the 
petitioner to prevail, though I confess that 
there is ‘great force in this contention, 
The order of the Sub- Divisional Officer 
of Buxar attaching the property in dispute 
< under séotion 143 of- the Code of Criminal 
Procedure was passed some years ago and 
. the property was taken possession of by 
the Magistrate and was being settled 
by him from time to time. The judicial 
proceeding institated by the Magistrate 
|, under section I45 terminated -with the 
“final order passed“ under segtion 143, 


patitioner 
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There was, therafora, no lis or any dispute 
pending betweeh the parties before him. The 
settlement of the land is not in contindation 
of the proceeding faken under section 145 


„or 146. In any oase the settlement of the 
land by the Magistrate was not in the 
course of a judicial proceeling. The 
form of the order-sheet used for the 


purpose of settlement is one prescribed by 
section 4, rule 6 (A), of the Resords Manual 
and as a matter of fast thia was the form 
used by the Sub- Divisional Officer of Buxar 
while settling the lands concerned, The 
order'sheet used by him is not one prescribed 
for the Magisterial records and is not‘a 
continuation of the order under section 145. 
It is well to quote the observation made in 
Hara Charn Mookerjes y. Ring- Emperor (1): 
“That the judicial proceeding in the case 


, determined when the Munsif finally decided 


the case, there being no further question left 
for determination as to the rights of the 
parties to the suit upon which evidence could 
have been legally taken, that the obstruction 
was not, thérefore, broight to the notice 
of the Munsif in the course of a judicial 
proceeding, and that he had no jariadiction 
under section 476 of the Criminal Procedure 
Code to hold an enquiry.” 


I, therefore, hold that the complaint of the 
petitioner against the Nazir to the Sub. Dipi- 
sional Officer was not made in the course 
of the judicial proceeding. The case of 
Emperor v. Kuna Sah (2) does not apply to 
this case, for the order under section 476 
in that case was passed by the District 
Magistrate, who ander the order of the 


‘Deputy Commissioner had held the enquiry 


into the allegation of extortion made against 
the Peshkar of the Deputy Commissioner. 
In this case the order is not made by the 
Sub Daputy Magistrate who enquired into 
the complaint of the petitioner but by the 
Sab-Divisional Officer, who did not enquire 
into it. In the sssond place, the allegations 
against the Peshkar in that case were 
those of extortion which was an offence 
committed under the Indian Penal Code, 


- whereas in the present case the allegation 


(1) 32 O. 867; 9 C. W. N. 364 10, L J. 161;2 Gr. 
L. J, 110, 
(2 -28 A. 8) A. W. N. 


1993) 195; 2-A L T, TG 2 
Ory. L. J. 454, s 
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against the Nazir is that of holding a 
fraudulent sale. But the trial in this case 
oan be justified on other grounds. Under 
section 195; clause(1), cognizance of an ‘offence 
- ander section 182 of the Indian Penal Code 
can be taken on the-complaint of the public 


servant sonserned or some public servant to 


whom he is subordinate. 

The Sub- Divisional Officer of Buxar as well 
as the District Magistrate of Shahabad were, 
therefore, competent to institute a prosecution 
on their own’ complaint. The , proceeding 
“ ander section 146 drawn up by the Sub- 
Divisional Officer and his. order, dated the 
28th November 1916,. sending the record 
to the District Magistrate for action and 
disposal amount to a complaint made by 
him. The District Magistrate was competent 
to make over the case to the Sadr Sub- 
Divisional Officer for disposal. The Sadr 


Snb-Divisional Officer according to the report ` 


of the District Magistrate was authorised 
‘under section 192, clause 2, to transfer the 
casa to the Subordinate Magistrate who held 
the trial in the oase. The view is supported 
by the ruling reported as Emperor v. 
Sundar Sarup (8), the facts of which 
appear to be very-much similar to the 
present sase, Treating the order of the 
Sub-Divisional Officer of Buxar as a complaint, 
it. may be contended that the officer should 
have been examined on oath as is required 
by section 200 of the Code of Criminal Pro- 
sedure, but it has heen held by almost all 
the High Courts that an omission to examine 
the complainant will not render the trial null 
and void, and that it is an irregularity. which 
is sovared by section 537 of the Code of the 
Criminal Procedure. 
` as Queen- Empress v. Monu (4), Girdhari Lal v. 
Emperor (5) and Queen-Empress v. Murphy 
“(6) support this view. There is not the 
faintest-suggestion that the accused was in 
any way prejudiced by the irregularities 
“ gomplained of. I should not be understood 
to suggest that. the examination of the 
complainant: sander section 200 of the Code of 
Criminal Prosedure is not essential or import- 
ani. 


(3) 26 A. 514: A. W. N. (1904) 90; 1 Or. L. J. 825. 
{4) 11 M. 443; 2 Weir 288; 4 Ind, Dec, (N. s.) 


te) t0.Ind. Cas. 166; 11 P. B. 1911 Sr; 32 P. W. 
R. 1911 Cr; 12 Cr. L.J. 217; 146 P. L. R. 19117 
(6) 9 A. 665; A. W. N. (1887) 141; 5 Ind. Dec, 
(mre) 881 
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It isa very valuable safeguard that the 
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Legislature has provided and must be sorupu- 
lously observed and insisted upon. The peti- 
tions of complaint are not drafted by the 
complainants themselves and it ia, therefore, 
necessary that before action is taken upon 
written complaints filed in Court, the com- 
plainants should be examined on oath, under 
section 200, but under excéptional circum- 
stances the omission. may not vitiate s trial, 
In a case like the present one, where the 
Sub Divisional Officer has upon an enquiry. 
by his subordinate officer satisfied himself 
as tothe falsity of the allegations made 
against his Nazir and has formally recorded 
an order under section 476 giving necessary 
particulars required for a -complaint, there 
does not appear to be any sound réason for 
setting aside the trial and the conviction 
on the ground that » the Sub Divisional 
Officer himself was not examined on oath, 
The enquiry in ‘this case was held in the 
first instance by a Sub-Deputy Magistrate, 
who came to the conclusion that the com. 
plaint ‘of the petitioner was false. The trial 
has ‘been very thcrough and detailed and | 
the evidence of both sides was fully gone 
into in the Court below. The objections 
now raised by the acoused do not appear 
to have been taken in the Courts below and 
there is no reference to them inthe grounds ` 
of appeal to the District Magistrate, nor 
do they appsar to have been taken before | 
him in the ‘argament, as the judgment is 
silent on them. The accused -allowed the 
prosecution to go on- without any demur_ 
and when the trial, which may be 
said to be.a somewhat prolonged one; ended 
in his conviction, he thought.ié fit-to take 
this objestion for the first time in this 
Court. Sush objections cannot be allowed 
at this stage to prevail. [t will not in 
any way further “the ends, of justice to set 
aside the trial at this stage on` technical 
grounds urged by the patitioner, though I 
must say that it is much to be regretted 
that the Sub, Divisional Officer of Buxar ` 
did not realise-that the proper course in 
this case would have bsen to give sanction 
under section 195A of the Code of Criminal . 
Prosedure to the Nazir to -proseoute the 
accused, I would refer to the observations 
of Sir Rishard Harington, J, -at page 523* 
and of Sir Ashutesh Mookerjee, J., at page 
531* in tha ease of Ibm Behary Das vi Ein 
3 = of 15 O. L Je. A 
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peror (7). In thə view that I take in this 
gase, the application is refused. i 


“Application dismissed. 
{7) 16 Ind. Oas. 257; 15 C. L. J. 517; 18 Cr. L.J. 
609; 16 OC. W. N, 1105. g 
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CALOUTTA HIGH COURT. 

“JRIMINAL Revision No. 10290r 1918... 

y . December 19, 1918. | 
Present:—Mr. Justice Richardson ‘and Justice 

Sir Syed Shamsul Huda, Kr. 

PYARI.MOHAN SHAHA anp ANOTHER— 

Ist Panty—Putirioners ; 
| a versus . 
HARISH CHANDRA SHAHA —2nD. 
‘Party—Ovposite Pasty. 

Criminal Procedure Code (Act V of 1898), 2. 147, 
scope of—Jurisdiction of Magistrate . to pass pro- 
hibttive order against party claiming easemént. 

Under section 147, Criminal Procedure Code, a 
Magistrate has jurisdiction to, make a prohibitive 
order against the party whois found not to have 
` the'right which it claims. [p. 926, col 1.) 

“Where in a proceeding under section. 147, Crimi- 
nal Procedure Code, the first party claimed `a right 
of passage over certain landa which the other party 
denied and the Magistrate found that the right of 
easement claimed by the first party did not exist: 

Held, that the Magistrate had jurisdiction to 
pass an order directing that the first party shall 
mot use the passage unless it obtained the decision 
of a dae adjudging it to use it. [p. 925, 
col. 1. ý 


FACTS appear from the judgment. 

Babu Dasarathi Sanyal (with him Babu 
Debenda Narain Bhattacharjee, for Babu Man- 
mathanath Roy), for the Petitioners.—My 
clients, the petitioners, are the first party. The 
learned Magistrate initiated proceedines 
in this case under gection 147 of the Criminal 
Procedure Code. The petitioners advanced 
the right of “easement of necessity” in respect 
ofthe disputed passage and further claimed 
it to bethe landlord’s khas patit land. The 

opposite party claimed the aforesaid land 
as belonging to them. _Under the circum- 
stances the learned, Magistrate -could 
only if itappeared to him that such right 
as was claimed existed. Section 147 


clearly, lays down “‘if it appears to him 


¥ 


a 
ni 


it agaizst the 


ack ~ 


that such right exists’, and not otherwise 
evidently. The Magistrate here found 
against the petitioners that there was no 
right of easement of necessity which they 
slaimed and so he could not take action 
against the petitioners under section 147, 
He could not make the order as he did. 
That was certainly without jurisdiction and 
cannot be supported. 

Babu Manmathanath Mukherjee (with him 
‘Babu Birendra Kumar Dey), for the Opposite 
Party.—The learned Magistrate was com- 
petent to make the order which he made. The 
order does not transgress the provisions of 
‘section 147,Criminal Prosedure Code, which, 
1 submit, bas not been very happily worded, 
However, there is no mistaking the inten- 
tion of the Legislature. The Magistrate has 
power to take action for preventing breaches 
of the peace. My learned friend has made 
much of the, words “if it appears to him 
that such right exists,” but clearly the 
same words mean exactly “if it appears to 
him that such right as is olaimed by 
either party.” f 

When the Magistrate has found in fayour 
of one party as regards the right vlaimed 
by him, he can issue suck order as can pro- 
tect such right. When the opposite party 
has the rightto use the land, he can olcse 
petitioners. Refers to 
Durga Proshad v. Basdeo Narain Singh (1). 

Babu Dasarathi Sanyal, for the Petitioners, 
replied. 

JUDGMENT.—This is a Rule arising 
out of proceedings taken under section 147, 
Criminal Procedure Code. In these pro- 
ceedings the two petitioners were the first 
party and the present opposite party Harish 
Chandra Shaha was the second party, 
In his judgment the Magistrate sets out 
the respective claims made by the two 
parties in this way: “The first party in 
their -written statement hold that the passage 
in question is the landlord’s khas patit land 
and that they have been using it, for more 
than 20 years and as such have acquired 
the right of easement of necessity over 
it. That the second party put a door frame 


with doors on the western end of the 
passage and thus completely closed it. 
Second party in his written statement 


denies the existence of any such passage 


wy 0. W. N. eoxlvii (247), 
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as mentioned in the proeeedings and any 
right of easement of .the first party whatso- 
aver over it, Hə farther states that the 
‘land through which the passage is claimed 
belongs to bhim.” The Magistrate rejested 
the title put forward by the first party to 
the land as their khas patit land. He held 
it to bə econclasively proved that the land 
was not the landlord’s khas patit but 
belonged to Harish ‘Chandra Shaha, 
is the second party, jin the proceedings 
before him, Then he found that tke first 
party were notin possession of any right 
of easement and that no such right existed. 
The order with which hea sonsludes is 
thus worded: ‘I, therefore, direct that the 
first party should not use this passage 
unless they obtain the decision of a sompe- 
tent Court adjudging them ‘to use it and 
forbid all disturbances.” . 

The question raised” turns: upon the 
language of section 147, Oriminal Procedure 
Code. That section runs as follows :— 
“ Whenever any such Magistrate is satisfied 
as aforesaid that a dispute likely to cause 
a breach of .the peace exiats concerning the 
right of use of any land or water (inolud- 
ing any right of way or other easement 
cover the same) within the local limits of 
his jurisdiction, he may inquire into the 
matter in matner provided by sestion 145 
| and may, if-it appears to him that such 
right exists, make an order permitting 
stch thing to be done or diresting that 
such thing shall not be done, as ‘the case 
may be, until the person objecting to such 
thing being done, or claiming that such 
thing may be done, obtains the decision of 
a competent Court adjudging him to be 
entitled to prevent the doing of, or to do, 
such thing, as the case may be.” 
follows a proviso with which we. aro not 
immediately concerned. : 

The point taken for the petitioners is 
that the section only empowers the Magis- 
trate to act, if itappears to him that such 
right exists. It is contended that in the 
present case the Magistrate found that the 
right of easement which the petitioners 
claimed did not existand having so found 
he was obliged to stay his hand and had 
no jurisdiction to make the order which he 
has made. 

Now, it has long been 
the present cection 147 ig not well 


` 


or 


that 


Then ` 


recognised -that . 
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artistically “drafted. In the ase of 
Pasupati Nath Bose v. Nando Lal Bose 


(2), whioh was desided about two years 
after the Code of 1893 cama into foroo, 
the language of the section was comment- 
ed on, The learned Judges observed that 
the section had notbeen happily expressed, 
and that if strictly construed it was 
meaningless. 

Later in their judgment, the learned 
Judges point out that the confused language 
is dua to careless drafting, The Code of 
1882 spoke in the opening clause of “the 
right to door prevent the doing .of any- 
thing in or upon ary tangible immoveable 
property”. The Code of 18933 speaks 
instead, of “the right of use ofany land or’ 
water (inoluding any right of way or other 
easement). The change was made to obviate 
the difficulty which had attended the 
expression ‘tangible immoveable property”. 
The rest of the section, however, was left 
in the Code of 1893 as it stood in the 
Code of 1832. The draftsman ' did not 
notice that the relative words “such right” 
and “such thing” which occurred later in 
the sestion were thus deprived of their gram- 
matical antecedents. . : 
. The difficulty of construing the language 
as it stands makes it permissible to refer, 
as I have done, to the history of the seo- 
tion for the purpose of elucidating the 
meaning. The.objest of the section is to 
give the Magistrate summary powers to be 
used for the purpore of preventing breaches 
of the peace. Our duty is to read ‘the - 
section as a whole, with the light thrown 
upon it by its history’ and ita objest, in 
order, if possible, to find some reasonable 
interpretation of its terms. : 

When adispute exists concerning the 
“right of uss of any land or water”, each 
side claims some positive right the existence 
of which the other side denies and the 
positive right claimed on either side 
involves the negative right of preventing 
the otber party from exercising the right 


which he claims. The Magistrate has to 
deal with opposing. rights, which cannot 
both exist at the same time. But she. 


Lagislature cannot have intended that the 
-gection should be one-sided in its operation 
or thatthe party which ovymes on the ` 


, se 


~ (2) 6 0, W. N. 67; 23 O. 734. , 


7 


N 


Vol. XLIX] 
RAM BUNDER BABAT V, EMPEROR, |, 


record as the “first party” should have 
‘any advantage over the “second party.” 
The Magistrate must have power to make 
an order whichever party establishes its 
right. In. the clause, therefore, “if it 
appears to him that such right existe,” 
the words -‘such right’ must be understood 
as- meaning such right as is claimed by 
either party. When the Magistrate has 
found that ove of the parties has the 
right whioh. he cclaims, the enabling clause 
which follows, “may make an order per- 
mitting such thing to ba done, or directing 
` ‘that such thing should not be done as the 
case may “ba,” is clearly intended to give 
him the power to protect the right ‘so 
found to exist. The relative words ‘such 
‘thing’ have no true antecedent, but the 
sense ‘is not difficult, The protection is to be 
‘afforded: by some -appropriate order of 
permission or prohibition. N 

. In the present case the Magistrate . has 
found that the second: party bas the right 


to use the land free of the easement claimed . 


by the first party. That includes the right 
to erect onthe land a” door frame with 
doors and the right to 
- party from using the land asa passage. 
The Magistrate has framed his order as 
an order of prohibition. It might have 
been framed as an order of permission, but 
as if stands it is capable of being regarded 
as an order within the scope of the section. 

In tbe- case of Durga Proshad v. Basdeo 
. Narain Singh (1) the’ precise point taken 
before us was not argued but the learned 
Judges cériainly assumed in their judgment 
that the Magistrate bad jurisdiction to make 
a prohibitive order against ‘the party who 
was- found not to have-the right which he 
- claimed. o 

In the view we take the Rule must be 
disoharged.: - po 
Rule discharged, 


PATNA HIGH COURT. 
CURIMINAL Revision No. 180 or 1918. 
May 27, 1918. fi 
- Present: —Mr, Justice Jwala Prasad. 
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6 VETEUS 
EMPEROR—Oppositse Parry. 
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on ‘probability, legality of—Complainant, wncorro. 
borated statement of, whether sufficient. 

An accused person should not be convicted upon 
the uncorroborated, statement of the complainant 
that he saw the accused committing the offence 
with which-he is charged. [p. 927, col. 2,] 

In a criminal trial the case of the prosecution 
cannot gain any strength on account of the weak- 
ness or improbability of the defence theory and 
in order to obtain a conviction there must be a 
definite, positiye and certain finding that the vase 
for the prosecution, as alleged, is proved and that 
the offence has been brought home to the accused. 
[p. 927, col 2.) 

In a criminal case the accused cannot be con- 
victed upon the prosecution case being more 
probable than that of the defence, [p. 927, col 2] 


Application against an order of the 
Sessions Judge, Shahabad, dated the 15th 
April 1918, a 

Messrs. Hasan Imam and G. O, Pal, for 
the Petitioner, 

The Government Advocate, for the Crown, 

JUDGMENT.—This’ is an application 
against an order of the Sessions Judge 
of -Shahabad, dated the’ 15th April 1918, 
confirming the conviction of ande sentence 
passed on the” petitioner under section 
403 of the Indian Penal Code. 

The main centention urged by Mr, 


Hasan Imam on behalf of the petitioner 


is that the finding of the Magistrate 
does not amount to a finding that the 
accused removed the receipt in question 
from the record of the Munsif’s Court 
with which he was charged. In order to 
appreciate this contention it is necessary 
to set out the main fasts of the oase. 

The accused brought a sait against one 
Sahdeo Tewari for thicca rent. On the 
day of the occurrence the defendant 
Sahdeo Tewari filed his written statement 
with a list of documents and with rdceipt 
of some costs paid to the Survey De- 
partment in respect of his share in the 
estate. These papers, namely, the written 
statement, the jist and the receipt, were placed 
on the table of the Munsif of Sasaram. The 
accused is said to have taken the papers 
in his hand, and on the pretext of reading 
them suddenly- extracted the receipt from 
the record and hurriedly went out of the 
Coxrt-room. -The defendant Sahdeo. Tewari 
is said to have immediately raised a halla 
and eried ont to the Munsif that the 


< gocused Ram Sunder was running away with 


the receipt. A peon, Gafoor, was deputed by 
the Munsif to call Ram Sander. Ram Sunder 
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was subsequently ‘brought to the Munsif by 
the peon while he was going westwards 
outside the main gate on.the north of the 
Court building. The receipt was subsequently 
brought by the same peon from the south 
of the Munsif’s Court building. 

The oase for the prosesution is that Ram 
Sunder was running away with the receipt 
out of the Court building andhe was chased 
-while he was going southwards and that he 
then turned towards the west and then 
came to the north where he was caught, 
-haying already thrown the receipt to the 
south of the building. The Magistrate who 
tried this case held that all the facts alleged 
by the prosecution and as noted above were 
satisfactorily proved in the case and upon 
that finding he convicted the accused. The 
petitioner then appealed to the learned Sessions 
Judge. The learned Sessions Judge held 
that. “the.receipt was actually filed and was 
removed, after it.was filed, by some person 
and that person was not the complainant.” 
According to the complaitant immediately 
as Ram Sunder accused extracted the receipt, 
` the complainant raised an alarm and Ram 
Sunder hurried ont of the Court-room. The 
Magistrate lays much stress upon this fact 
as making the case highly probable against 
the accused. The learned Sessions Judge does 


not believe the. complainant upon this point,- 


and holds that it was “impossible to conslude 
from the evidence at what ‘point Ram Sunder 
leftthe Court. He certainly had gone by the 
time the Munsif had turned his attention to the 
matter.” The learned Sessions Judge doubts 
the somplainant’s case regarding Ram Sunder 
handling the record and extracting the receipt 
_ and observes that “the two persons, who alone 
_ allege thatthe said Ram Sunder was standing 
at the table and reading the written state- 
ments, are two persons against whom enmity is 
alleged, t22., the complainant and Babu Par- 
matha Nath Lahiri, and one other, -Misri 
Tewari. The former says that he cried out 
immediately to the Munusif that the receipt 
was being stolen, whereas the latter‘ says that 
an exclamation of a clerk Ram Baran called 
his attention to it. Both say that Ram 
“Sunder went out of the Court-room after 
this. No other witness mentions his departure. 
This omission strikes one very forsibly 
in the evidence of Misri Tewari. Ram Sunder 
is well known and it is strange tbat he 
should have left the room unnoticed. The 
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unsatisfactory impression is” heightened by 
the story of the pursuit,” 
. Tbe next link in the story of the prosecution 
was the chase given to the accused -and the 


-route by which it is said the accused passed 


out of the Court-room into the compound o 
the Mansif’s Qouet building and came ulti- 
mately to the place where he was 
arrested. The learned Sessions Judge has 
discussed this point at length and has 
found that the prosecution has falsely 
invented the story of the pursuit and cf the 
movements of the aconsed, apparently with 
a view to explain the fact that the receipt 
was found towards the south of the compound 
and the man was arrested almost in the 
opposite direction ə the north of the 


building, out of the main gate at a place ` 


where he would naturally be if he had 
ordinarily gone out of the Court building. It 
is needless to pursue the reasons of the 
learned Judge. He sums up his finding upon 
this point in the following words: “The əvi- 


.denos of the peon Gafoor, Rambadan and the 


Nazir seems to destroy the story of the 
pursuit altogether..;...and the subsequent 
embellishments are to explain the fact that 
the receipt was actually found to the south.” 
As to the finding of the receipt, the learned 
Sessions Judge says that the reseipt was 
found ing crumpled condition south of-the 


Court building near the record room byGafoor, . 


who does not explain in a very lucid manner 
how he came to know that it was there.” The 
result is that the learned Sessions Judge 


‘discarded all the main features and links 


in the prosesution case, namely, the handling 
of the record by the accused, his leaving the 
Court-room, the complainant’s raising the 
halla just after the accused extracted the re- 


ceipt, the accused leaving the Oourt-room, his 


movements after he left and the chase given 
to him, his having thrown the receipt to the 
sonth of the Court building whence the peon 
brought it, and as to how the receipt was 
found. Add tə this the surprise with which 
both theCourta below were struck that the as: 
cused should have extracted the receipt which 
could not be of any use at all to'the accused 
and could not bave affected his suit for rent, 
inasmuch as the receipt was for costs paid 
by the complainant to the Survey Depart- 
ment in respect of his estate. I do not, 
therefore, think that there is anything 
left in the prosecution case upon which the 
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~ gonvistion could stand, Still the learned 3 


Sessions Judge convicts the accused upon 
the finding, to quote his own words, that 
“there was an alarm’ that Ram Sunder waa 
running off with the receipt and that the 
receipt was brought in Oourt shortly after- 
‘wards inan hour im a crumpled sondition; 
that these incidents osaurred is beyond doubt 
and we are left to choose between the theory 
that the complainant’s, case is true and the 
theory that the whole is a cunningly devised 
plot to entrap the accused. I think the 
. Magistrate is quite right in dismissing the 
latter theory as inoredible.’ The accused 
has, therefore, been convicted upon the 
finding that there was an alarm and that 
the receipt was afterwards brought to Court. 
This finding, is, however, not sufficient to 
‘gonvist the aconsed for having snatched 
away the receipt. According to the finding 
of the Sessions Judge, the alarm was given 
by the complainant not immediately hut some- 
time after the receipt was extracted and is 
not, therefore, necessarily connected with the 
removal of the receipt; the uscused has not 
been proved to have gone or to have thrown 
the receipt to the south of the building 
wherefrom it was brought: The learned 
Sessions Judge should -have distinctly found 
that the accused actually snatched away the 
receipt from the-record before he could convict 
him, There is no finding anywhere in the 
judgment of the learned Sessions Judge upon 
this crucial point in the case. The complainant, 
who alone speaks of having seen the accused 
snatching away the receipt from the record, 
has been disbelieved on all the material 
points by the learned Sessions Judge. Indeed 
if he had seen the accused snatching away 
"the receipt. and going out of the Court, it is c 
difficult to conceive why he did not catch | 
hold of the accused, who according to him 
passed him while going out of the Court- 
room, and~why just at that moment the 
attention of the persons present in Court, 
Babu Pramatha Nath Lahiri, Babu Nanjadik 
Lal, Peshkar, and the Munsif. was not at once. 
drawn tothe fact. But none of these persons are 
said to have seen the accused either snatching 
away the receipt or going out of the Court 
rcom, This improbability alsoin the story 
_ of the complainani has been noticed by the 
Court below. The improbability is aggravated 
by the fact that the accused is said to have 
been suffering froma disease ‘whieh makes 
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fast movements for him impossible. The 
learned Sessions Judge was, therefore, 
unable upon the unsatisfactory story of 
the complainant to believe his case and 
to .come to a definite finding that the 
accused snatched away the receipt from 


-tho record. The convistion of the accused 


must, therefcre, fail for want of á definite 
finding upon the real issue inthe case. 
There remains the conviction based upon 
the finding of the Icarned Sessions Judge 
that the Magistrate was right in dismissing 
the aconsed’s theory as against the case of 
the complainant. This again is not a definite 


finding that the complainant’s case is true, 


nor can I agree with the learned Sessions Judge 
that in a crimiral case the accused can be 
convisted upon the prosecution case being 
wore probable than that of the defence, It 
was pointed ont in the case of Kobbat Ali 
yv. Emperor (1) that “there can be no 
sonvistion simply upon the ground that -the 
story of the prosecution is somewhat more 
probable and more likely than that of the 
wcoused.” The principle underlying this 
decision is that the case of the prosecution 
cannot gain any strength on account of the 
weakness or improbability of the defence 
theory and that there must be a definite, 
positive and certain finding that the case 
for the prosecution, as alleged, is proved and 
that the offence has been brought home to 
the accusad. ` 


The learned Government Advocate asked 
me to remand the case to the lower Appellate 
Court for a definite finding as to whether 
the accused removed the receipt from the 
record, I do not think any useful purpose 
can be gained by sucha remand inasmuch 
as the learned Sessions Judge, as observed 
above, has disbelieved the main story of the 
esmplainant and has expressed in his judg: 
ment in more places than one that the 
prosecution case as a whole is “peouliar’? 
and improbable and that the sase is not of 
such a simple nature as the trying Court 
thought. The acoused cannot be convicted 
upon the nnecorrobcrated statement of the 


complainant that he saw him snatching 


away the receipt, and asa matter of fast 
the Court below has not definitely found 


(1) 40 Ind, Oas. 698; 21 C. W. N. 1550; 18 Or, L, J, 
693.. 
\ 
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BISARAM V. SECRETARY, MUNICIPAL COMMITTEE, NAGPUR. 


his statement to-be true {Hare Krishna 
v Emperor (2)] 


For all the aforesaid reasons I find it 
difficult to uphold the judgment of the Court 
below, and I accordingly set aside the con- 
viction and sentence of the acsused, and direct 
that hs be set at liberty and discharged 
_ ‘from the bail. 


Conviction and sentence set aside, 


(2) 28 Ind. Cas. 795; 42 C. 784; 19 O. W. N. 330; 16 
C L. I. 41 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Criminal Revision No. 280 or 1914. 
November 7, 1914, 
Present:—Sir Henry Drake- Brockman, J. O. 
BIJARAM-— APPLICANT 
versus 
SEORETARY, MUNICIPAL COMMITTEE 
or NAGPUR—Now APPLICANT 

JO. P. Mumicipal Act (XVI of 1903), s. 152—Notice, 
service of—Attestation of service by unofficial persons, 
whether necessary. 

The law of service of notices contained in sec- 
tion 152 of the ©. P, Municipal Act does not re- 
quire the report of service of notice to be 
attested by any unofficial person. ` = 


Revision against the judgment and finding 
of the Magistrate, Ist Olass, Nagpur, in 
Criminal Case No. 33 of 1914, desided on the 


29th August 1914, i 


ORDER.—The*s applicant has been 
fined Rs. 20 under ‘section 139, O., P. 
‘Municipal Act, 1908, for disobeying a direc- 
tion given him by the Committee to alter 
and repair his privy. His defence was 
simply that be received no notice. The 
prosecution examined 2 witnesses, vig., the 
Sanitary Inspector and a Havildar employed 
hy the Committee, who deposed that the 
applicant refused to receive the notice which 
was consequently affixed in his presence to his 
house. It is now objected that independent per- 
sons, of whom the Havildar deposed that some 


l 


were present, should have been examin- 
ed, and that the Magistrate was wrong 
in disbelieving the defenze witnesses called 
to show that the Havildar about 2 months 
before the date (27th April last) of the 
alleged service tried to extort bangles 
worth R3. 4 from the applicant without 
payment and failing joined in getting up 
this case. The Magistrate was mistaken 
in thinking both witnesses for the defence 
to be the servants of the applicant, but 
even if it be conceded that the Havildar 
bore him a grpdge, there seems to be no 
sort of ground for disbelieving the Sani- 
tary Inspector against whom nothing specific 
is alleged. The law regarding service of such 
notices is contained in sestion 152 of the 
Municipal Act and does not require the report 
of service to be attested by any unofficial 
person. ‘ 


The fine is complained of as exsessive, 
but. it is well within the maximom limit 
imposed by section 139 of the ‘Ast and 
the size and the style of the applicant’s 
latrine indicate him to ba a person of some 
standing. 


“I decline to interfere. The application 


is rejected. 


The Magistrate’s attention ia directed 
to the ruling of this Court in Ramdularay 
v. Ohhindwara Municipality (1). His record 
should have shown that the notice served 
on the accused was issued under proper 
authority. i 


Application rejected, 


(1) 6 Ind. Oas. 431; 6 N. L. R. 53 ` 
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MADRAS HIGH COURT. 
Civin AppeaL No, 135 cr 1917. 
: September 12, 1918. 
Fresent:—Sir John Wallis, Kt., Chief 
` Justice, and Mr. Justice Seshagiri Aiyar. 
Sri Sri Sit JAGANNADHA 
GAJAPATI ANAGA BHIMA DELO | 
KESARI MAHaRAJULUNGARU 
BEING MINOd, BY HIS ADOPTIVE MOTHER 
AND NEXT FRIEND Sri Sri Sri RATNAMANT 
PATTA MAHADEVI—PratntisrF— 
APPELLANT 
versus 


Sri KUNJA BIHARI DEO— DEFENDANT 


- — RESPONDENT. 

~Hindu Law ~Impartible estate, incidents of-—Autho- 
rity to adopt—Unregistered deed empowering adoptor 
to manage property, effect of-—Adoption, validity of— 
Construction of document— Will—Tests for determining 
whether authority to adopt is Will—Registration 
Art (XVI of 1908), ss. 17, 49—General Clauses Act 
{X of 1897), s.3(57)—Contract Act (IX of 1872), 
s 23— Agreement not to ewercige power of adoption, 
legality of— Public policyAdoption made after vest- 
ing of property in collateral heirs, effect of —Defeasance 
of estate. 


An unregistered document containing a written 
authority to a person to make an adoption is in- 
admissible in evidence under section 49 of the 
Registration Ast unless the document can be con- 
strued as a Will. [p. 9814, col. 2.] 


A mere authority to adopt, though revocable 
„and taking effect on the death of the person, 
cannot be considered a Will for the purpose of 
section 3 (57) of the General Clauses Act or even 
apart from the section. Nor is it enough that the 
document should purport to be a Will. To make 
it a Will it is necessary that it should contain a 
disposition of property in addition to the authority 
to adopt. [p. 931, col. 2.] 

A mere direction to the person on whom the 
power is conferred to act asthe guardian of the 
adoptee and to manage the property is nota dis- 
position of property sufficient to satisfy the defini- 
tion of a Will, To make it a Will there must be 
an independent posthumous disposition of property. 
Where the power to manage the estate conferred 
by the document is only subsidiary and incidental 
to the power of adoption and is a statement of 
the. consequences which the testator intends to 
follow onthe adoption, the ‘document cannot be 
treated as a Will. [p. 942, col. 1.] 


Musammat Fanny Barlow v. Sophia Eveline Orde, 

13 M. I. A.277;5 B. L. R.P. 0.3; 13 W. R.P. 0. 

` 41; 2 Suth. P, O. J. 324; 2 Sar. P, O. J. 540; 20 E. R. 

555, explained. 3. 4 

Santhana Seoramma v. .Santhana Mangayya, 13 
Ind, Cas, 1006; (1913) M. W. N. 199, not approved. 

It is not competent for a widow having power to 

„adopt to give up the power in consideration of 

-an advantage to herself, asthe authority is given 


to her nob for herself but for the benefit of her 


husband. [p. 936, col. 1; p. 943, col, 2.] 
Š , 
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Therefore, an agreement by the widow whereby 
she undertakes not to exercise the power to make 
the adoption is void as being opposed to public 
polioy. [p. 986, col. 1.], 


The theory that an adoption must be made to 
the last male holder has no application to the 
case of impartible zemindaris, The fact that the 
estate has passed to a collateral heir when the 
adoption is made does not extinguish the power 
of adoption given by a man who held an in-' 
defeasible estate, the succession to the estate being 
only provisional and subject to the emergence of a 
male heir to the latter. The person taking the 
estate till such heir comes into existence or his 


heir only takes a defeasible estate. [p. 936, col. 1.} 


Per Seshagiri Aiyar, J.—A co-parcenary, in the 
sense that the members constituting it have an 
interest in the property, does not exist in the 
case of an impartible zemindari, A gemin- 
dart is not the joint property of all the 
members. of the family. Nonetheless a zemin- 
dart is joint family property in the sense that 
succession to it must be traced from the members 
constituting the family. There is an essential 
difference between co-parcenary or joint property 
and joint family property., A co-parcener ‘has the 
right either to joint enjoyment or to partition. 
A member ofa joint family has not that right 
“necessarily. In the case of an impartible pro- 
perty, it is joint family property controlled by a 
custom which gives the enjoyment for the time 
being to a single heir by primogeniture. [p, 944, col. 
2; p 946, col. 1.) ` 


The name of a document is not conclusive of 
its character. Therefore, by merely styling an in- 
strument a Will the provisions of the Registration 
„Act cannot be got over. [pi 941, col. 2.] 

An unregistered deed conferring a power to adopt 


- was in the following terms:—“I have been laid 


up ‘with severe bodily illness for the last seven 
months. Consequently having had serious mis- 
givings and not having been blessed till now 
with an aurasa son, I consentto your adopting 
a son at your pleasure and to your managing the 
estate in the best manner possible, With my full 
consent the Will has been executed”: 

Held, that the deed was not a Will but only 
an authority to adopt, which was inadmissible 
in evidence for want of registration. [p. 932, col. 1; 
p. 948, col. 1.] 


- 


Appeal against the decree of the D striat 
Court of Ganjam at Berhampore, in Original 
Suit No. 6 of 1916. 


FAOTS appear from the judgment, 


Mr. K. Srinivasa Atyangar, for the Appel- 
lant.—The lower Court wrongly dis- 
allowed the written authority to adopt 
given to Brojo Kishore’s widow. The 
essentials of a Will are traceable in that 
document and it is to be treated as a Will. 
It, therefore, does not require registration. 
It is not a simple power to adopt, In the 


= 


i ` $ N 
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first place, the authority to adopt is itself The Hon’ble Mr. S. Srinivasa Atyangar . 
revocable. Then, the executant styles the (Advocate General), for the Respondent:— 
dooument as a Will, which shows that he The document giving authority to Brojo 
understood that it should operate as a XKishore’s widow cannot be read as a Will, 
Will. The Tamil expression used in the -thoughit is styled asa Will. There is no 
document, ‘rajiabharam’, indicated that the disposition of property. The fact that the 
widow was to assume the burden of the widow was asked to manage the estate 
. Raj. The management of the estate was is not. an indeperdent posthumous disposi- 
at once given to the widow. This power tion. What- the testator intended was 
‘was independent oof the -power to that after making the -adoption, the 
adopt. The effect of the language inthe widow was to manage the property as the 
Will was that Brojo Kishore’s widow was adopted boy’s guardian during his minority, 
appointed executrix by implication as from” Such a disposition is only subsidiary to 
the death of Brojo Kishore’s death and the power to adopt and her appointment 
all the properties of her busband, includ- as guardian did not sonstitute ber exeou- 
ing the Zemindari, vested in her. In any trix or trustee, The disposition is in- 
event she became entitled to the . per. valid under the Impartible Estates Act 
sonal effects of her husband. The duration and it cannot be presumed that the testator 
of executorship may be fixed by the made a disposition which was contrary 
testator. dt may: be made to\ commence to law. 
or to terminate at a fixed date. The 
management of the estate is not limited The plaintiff is estopped from olaiming 
to the period of the minority of the the Zemindari by reason of Exhibit V, 
adopted boy. The widow’s executorship ` whereby the widow of Brojo Kishore 
may be deemed to commence, at any rate, renounced her power to make the adoption 
on the date when she made the adoption, in consideration of her being assigned 
The fact that being an impartible estate two villages. This was a deliberate act 
the disposition was invalid, does not of the widow who had independent ad: 
affest the question, It will not alter the: vice in the-matter. Lala Kanhai Lal v. 
character of the document. | [ala Brij Lal (2). Exhibit V is in the 
Exhibit V, the renunciation by the widow mature of a family arrangement, which 
of the power, is invalid. The adoption: has been judicially recognised, The widow 
was to be made for the benéfit of ber was estopped from adopting the plaintiff. 
husband. She cannot renounce it for The case is analogous to powers of ap- 
some consideration for herself. The plainte poistment where the appointee may give up. i 
iff aaa estopped from claiming the Lastly, the power to adopt came to an 
Zemindari by reason of such renunciation. end when the estate descended to col- 
The fact that the Zemindari had Jaterals. The adoption is not to the 
already passed to collateral heirs a the last holder. An impartible estate cannot, 
date of the adoption does not extinguish afier tha decision of the Privy 
the power to adopt. They took” only a 


< ; > Council in Sri- Rajah Rao - Venkata 
defeasible estate and they will be divested Mahipatht Gangadhara Rama Rao Buhadur 
on the contingency of a natural heir 


ging to the last male owne Sri y. Sri Raian Venkata Kumara Mahipathi 
emer, z r. Tt ¥ Ng, d h o Fitt 
Madana Mohana Ananga Bheema Deo v. Surya Rho Bahadur Qaru, Basah of a 


joint famil ty. 
Sri Eurushothama Ananga Bheema Deo (1), (3), be treated as joint family Pee y 
If the collateral took only a defeasible 
estate, his heirs also took the same Kaga BH 
estate. The adoption is valid and puts an (2) 47 Ind. Cas. 207; 45 L A, 118; ‘W N 
end to all contingent interests taken by 914; 8 L, W. 212; 24M. L. T. 286; 86 M., L. J. 


: 9: 16 À. L. J. 525; (1918) M, W. N. 739; 28 O., L. 
the collateral heirs of the last holder. > 394; 5 P LW. 294, iC A. 487; 20 Bom, L. Re 


1048 (P. 0.). 
(1) 46 Ind. Cas. 481; 45 I, A. 156; 35 M. L. J. 138; (8) 47 Ind. Cas. 354; 85 M. L. J. 392; 24 M, L. 
B P. L. W. 179; 8L. W, 167; 16 A.L. J. 725; (1918) - T., 276; 16 A. L. J, 825; 41 M. 778; 2R ©. L. J. 429; 
M. W. N. 621; 24 M. L. T. 281; 28 C. L. J. 408; 41 5P.L. W. 267; 20 Bom. L. R. 1056; 23 C. W, N. 173; 
M, 855; 20 Bom, L. R. 1043; 23 0. W. N, 177 (P. 0,}. (1918) M. W. N. 922 (P, 0.) © o 
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Tha estate had devolved successively on 
two heirs after Brojo Kishore’s death. 
First, it went to Boishnava Deo and on 
his death it went to Parushotham. Though 
th? estate was defeasibls in the hands 


of Boighnava, when it went to Boishnava’s . 


heir it became indefeasible and the 
adoption could (ba ‘sustained only if it was 
made before Purushotham took the estate. 


N 


JUDGMENT, 


Wants, C. J.—This is an appeal from a 
desrea of the District Judge of Ganjam 
dismissing the suit brought by the plaintiff 
to resovér the Zemindari of Ohinnakimidi 
as the adopted son-of the deceased Zemindar, 
Bejo Kishore, who died in 1903, leaving 
a widow but no issue, and was sacsesded by 
the senior collateral,ons Boishnava. Boishnava 
having died a few days after his succession, 
the estate descended to his son Purushotham 
and passed on ‘his death in Ostober 1915 
withoat issue to his younger brother Kunja 
Bahari, the prasent defendant, who was in 
possession aud enjoyment when Brojo 
Kishore’s widow on the 5th November 1915, 
purporting to ast under an authority given 
by her husband, adopted the plaintiff, for 
whom itis now claimed that this adoption 
divested the estate which had till then baen 
vested in the defendant. Brojo Kishore 
was himself an adopted son, and his 
-adoption was’ the subject of a suit 
which came before the Privy Council in 
Bri Virada Pratapa Raghunada Deo v. Sri 
Brozo Kishoro Patta Deo (4). After his 
death his adoptive mother, who was the 


widow of Adikonda, the previous Zemindar, - 


purported in 1907 to'adopt another boy. 
His suit to recover the Zemindari was 
finally dismissed by -the Privy Connoil 
in the present yearin Sri Madana Mohana 
Ananga Bheema Deo v., Sri ‘Purushothama 
Ananga Bheema Deo (1), on the ground that 
at the date of the adoption the authority 
to adopt which had been conferred upon 
Adikonda’s widow had been extinguished. 
The District Jadge has dismissed the 
present suit on the gronad that the oral 
authority relied on was nob proved, and 


(4) 1 M. 69; 3 L A. 154; ll Mad. Jur. 188; 8 Suth, 
P. C. J. 253; 25 W, R. 231; 3 Sar, P.O. J. 533; 1 Ind. 
Deo. (ry 8.) 45 (P.O). 
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that the written authority, though in his 
opinion suffisiently proved, was inadmissible 
under section 49 of the Indian Registration 
Act, written authorities to adopt “not oon- 
ferred by a Will” being compulsorily regis- 
trable under section 17 of that Act. The 
District Judge states that it was practically f 
conceded before him that the evidence of 

a separate oral authority to adopt was in 
sufficient and so far we entirely agree with 
his view of the evidence. We have next to 
consider whether he was right in holding 
that the written authority on which the 
plaintiff relied in the alternative was 
not an authority to adopt conferred by a 
Will, as, if it was not, the plaintiff's suit 
necessarily fails. Will is defined in section 
8 (57) of the General Clauses Act, Ast 
X of 1837, as including, unless there is 
anything repugnant in the subjest or context, 
“a codicil and every writing making a 
voluntary posthumous disposition of property” 
and the word as used in section 17 of 
the Roagistration Act must be viewed in 
the light of this definition. It is quite 
clear that a mere authority to adopt, though 

revocable and taking effect only on the 
death of the person conferringlthe authority, 
cannot bs considered a Will for the purposes 
of the sestion, or even apart from the 

section, Musammat Bhoobun Moyee Debia v. 
Ram Kishore Achar} Ohowdhry (5). Nor is it 
enough that the dosament should purport 

to baa Will, as in the present case. To 
make it a Will it is necessary that it should , 
contain a disposition of proparty in addition 

to the authority to adopt. The authority 
is in the following terms:— I have been laid 
up with severe bodily illness for about the 

Consequently having had 

serious misgivings and not having been 

blessed till now with an Aurasa son for 
want of divine favour, I consent to 
your adopting a son at your pleasure 
and to year managing the estate in 

the best manner possible. None of my heirs 
shall have auy ground for raising disputes 
about this. With my full consent the Will 
has been executed.” The offest of these 
words has been strenuously contested before 
us. Mr. K. Srinivasa Aiyangar for the 
plaintiff contended, in the first place, that 
they constitute the widow executrix by 


(5) 3 W. R. (P. O.) 15; 10 M. I. A. 279; L Suth, P, 
O. J. 574; 2 Har, P, 0. J. 111; 19 E, R, 978, 
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implication as from the date of tbe death 
and purported to vestin her not only her 


husband’s separate estate, if any, but also ’ 


the Zemindart itself, which, by virtue of the 
Impartible Estates Act, 1904, passed on 
bis death by operation of law to his col- 
lateral Boisnnava, who was the next heir 
according to the custom of succession pre- 
vailing in the estate. I am unable to 
- acgept this contention, because the power 
of management appears to be conferred as 
insidental to the adoption. Mr. Srinivasa 
Aiyangar then pointed out that executor- 
sbips could be limited so as to come to 
an end at a fixed date or to commence 
from a fixed date, and asked us to 
hold that the widow was constituted 
_ executrix by implication at least as from 
the date vi the adoption, and he contend- 
ed that the words used did not confer a 
mere guardianship or power of management 
during the minority of the edopted boy, as 
in the case of Seshamma v. Ohennappa (6) 
‘relied on by the other side, seeing that the 
management is notin terms limited to the 
minority of the adopted boy. This is an 
ingenious contention, but 1 do not think 
we should be ‘justified in the circumstances 
of this case in raising an implication of 
exesntorship to commence at the date of 
the adoption. The Zemindar’s power of 
testamentary disposition over the Zamindari 
had just been taken away by the Impartible 
Estates Act, as he well knew, seeing that 
no estates were included in the schedule 
of impartible estates without the assent of, 
or at least notice to, the proprietors. He 
knew perfectly well that on the adoption 
the ZGemindari would vest in the adpoted 
son forhis natural life, and it seems to me 
to be the better construction to read the 
power of management as incidental to the 
exercise of the power of adoption and as 


limited to such management of the Zamin- 


dari as he had power to provide for, viz., 
management during the minority of the 
adopted boy. I donot think there is any 
authority for the proposition that the ap- 
pointment of a manager or guardian to the 
propsrty of another is a disposition of pro- 
perty suffisient to satisfy the definition of a 
Will. In Musammat Fanny Barlow y. Sophia 


(6) 20 M. 437; 7 Ind, Dec. (x. 5) 331. 
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Bveline Orde (7) there was an express gift 
to the two wives on trust, and nota mere 
power of management. So too the Hoslesiasti- 
oal Courts had no jarisdistion to grant 
Probate of a mere appointment of guardianship 
as it did not pass goods or goods and lands. 
Lady Ohester’s case (8), Morton, In the goods of 
(9) and Bukthawar Mull Sowear, In re (10). 
This is su ficiett to dispose of the appeal, bub I 
think it desirable in the present case to refer 
to the other questions which have been argued 
before us. The Distrist Judge has disoussed 
the question whether the authority to adopt, 
Exhibit A, bas been duly proved in a very 
careful judgment and has concluded in its 
favour, not, he admits, without some hesita- 
tion, a hesitation which is traceable in his 
comments on the more or-less unsatisfactory 
witnesses who haye been called to prove it. 

The District Judge did not, I gather, 
accept the contention for the plaintiff that 
the previous history and existing circum- 
stances of the family , make it highly 
probable that Brojo Kishore would have 
conferrad a power of adoption -on his 
wife. Brojo Kishore was the natural 
brother of the Zemindar of Peddakimidi, 
the present plaintiff's father, and had been 
adopted in the sixties by the widow of 
Adikonda, Zemindar of Chinnakimdi, both 
families being descended from a common 
ancestor. The  defendant’s grandfather 
Raghunatha, who belonged to the junior 
branch of the Chinnakimidi family, claimed 
the Zemindari in the year 1852, on the 
ground that Adikonda was illegitimate. 
and contested the adoption by Adikonda’s 
widow of Brojo Kishore in a litigation 
which was disposed of by the Privy Coungil in 
Sri Virada Pratapa Raghunada Deov. Sri Brozo 
Kishoro Patta Deo (4). There had also been 
litigation between the defendant’s father 
Boishnava and Brojo Kishore as to the 
amount of maintenance to which the 
former was entitled asa junior member of 
the family. it appears from the records 
that the High Court increased the monthly 
allowance fixed by the District Judge to 


(7) 13 M. L A. 277;6 B. L. R. P.C. 1:13 W.R. 
P. 0. 41; 2 Suth. P, C. J. 324; 2 Bar, P. O, J. 540; 20 
E. R. 556. 

(8) 1 Vent. 207; 86 E. R. 140. 

(9) (1864) 3 Sw. & Tr, 422; 33 L. J. P. 879 L.,T, 
899; 12 W. R. 820. 

(10) 23 M. 133; 8 Ind, Deo. (xN. s.) 499% o 
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Rs. 500, and, Brojo Kishore appealed to 
the Privy Council who dismissed. his 
appeal in 1900. Later in the same year, 
we-find him giving. the defendant’s 
brother Paruskotham a letter of recom- 
mesdation, Exhibit I, which would seem 
to show that’ relations between them were 
no “longer strained, and there is evidence 
that they visited him in his last illness. 
If Brojo Kishore’s natural brother, the 
Zemindar of Peddakimidi, had had sons, 
there might have been a -greater induce- 
ment to adopt, but he had then lost the 
two children who had heen born -to him, 
so that the junior branch were the 
only members of the family. . In these 
circumstanses Brojo Kishore might or 
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might not have desided to give his wife | 


a power of adoption. There, seems to, 
be ‘no great balance. of probability either 


pray, i 

On the other hand, if he did so deside, 
it Seems strange that he did not take 
more effective steps to 
beyond all doubt, especially as he must 
hava known how keenly. the junior branch 
“had disputed tbe authority to adopt in 
his own oase. The ordinary thing for a 
Zemindar of his position to do on giving 
authority to adopt in his last illness 
would : have been to send an arzi to the 
Collestor mentioning the fast, or he might 
have registered the authority, Registration 
of Wills is not compulsory, and failure to 
register is often entitled to little weight; 
but in the present ease it is shown that 
on the very day the written authority is 
said to have been executed the Sub-Registrar 
was sent for by the deceased to some and 
register documents which he had to exesute, 
that the documents were axacuted on the 
198th, that the Sub-Registrar.came two 
‘or three times when the Zemindar was 
‘unable to see him, and that finally 
the two documents Hxhidits VIII and 
IX were registered on the 28th, Having 
regard to the general cirsumstanges and to 
what had happened as to his own adoption, I 
sannot but regard it as highly suspicious that 
there was no question of ragistering the 
authority ta adopt on these visits of the Sab- 
Registrar, ` 

The next thing. is that nothing was said 
to the Deputy Oollestor when he visited 


the palace on the day of the death, If 


. 
- 


~ 
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the plaintiff did not call him to speak 
to having heard of the adoption, the 
defendant should have put him into the box 
to inform the Court what passed at the 
interview so as to enable us to judge whether 
the authority to adopt would naturally have 
been mentioned if it existed. In his absence 
we cannot, in my opinion, draw any inference 
as to this. i 


“It was on tbe oseasion of the Collestor’s 

visit on the 13th, nine days after the 
death, that the Exhibit A first saw the 
light of day, The interval is not itself 
suspicions, although it- was quite long 
enough for the preparation of a forged 
authority. It was rot presented to him 
by the widow but by the’ Zemindar of 
Peddakimidi, the natural brother of the 
deceased and the father of the boy subse- 
quently taken in adoption by the widow. 


There was nothing suspicious about this, 
but this Zemindar’s subsequent conduct 
and his own admissions make it necessary 
to- examine aarefally the evidence as to 
his part in, thèse transactions. His own 
story is that he decided to makea lakh 
of rupees for himself out of the situation 
that arose on the death of Brojo Kishore 
by patting forward an unfounded claim 
to. the estate based on false allegations 
that Boishnava’s father Ragunatha and 
his son. Purushotham were both illegiti- 
mate The claim was utterly baseless and 
no .sansible person would have paid him 
anything for withdrawing it, if ib had 
stood alone, Tae authority to 
claimed for the widow made all the 
difference, and enabled the Zemindar, 
filling the triple role of the widow’s 
representative, rival claimant to the estate 
and arbitrator between the widow and 
Purushotham, the next male heir, to bring 
about a settlement by whish, in considera- 
tion of two villages being assignei to 
her by Parushotham, the widow agreed 
not to adopt any one but one of Parusho- 
tham’s sons; and Purushotham agreed to 
pay the Zemindar Rs. 79,000 on ascount 
of his uafounded claim and for bringing 
about the settlement and undertaking not 
to giva a son in adoption to the widow 
without Purushotham’s consent, a settle- 
ment on which he has since gone back 
by giving his son, the present plaintiff, 


adopt _ 


934 
JAGANNADHA GAJAPATI V. KUNJA BIHARI DEO, 


in adoption to the widow and so giving 
rise to the present case. I refer to him 
as the widow's representative, because she 
‘appears to` have left everything in his hands 
and was not separately represented except on 
one occasion formally. 
After ‘the Collector’s visit on the 13th 
September, Purushotham applied for registra- 
tion of the estate in his name, and the 
Zemindar, according to hie evidence, two 
ov three days after the Collestor’s visit, 
engaged his Vakil Mr. Jogiah to putin 
a petition embodying his own unfounded 
elaims. No one. was engaged for the 
widow-until the 25th September, the day 
fixed for the enquiry, when the Zemindar’s 
Vakil sent for a second grade Plesder, 
` defence witness No. 2, handed him a 

Vakalat,, which I assume had been duly 
- obtained from. the widow though she 
denies all knowledge of this particular 
proceeding, and introduced him to an Uriya 
gentleman on whose instructions he drafted 
a petition for registration in her name 
and repeated the unfounded allegations as 
to the illegitimacy of Purushotham, ‘This 
petition was copied ont in Mr, Jogiah’s 
office, The Pleader appeared before the 


Collector later in the day and presented | 


his petition and there his connection with 
the case ended. Some witnesses. are said 
to have been examined but Paorushotham’s 
claim to the estate pending an adoption 
was so clear that the Collector seems 
simply to have dirested registration in 
his name, The evidence of the Zemindar 
‘and the widow as to what followed is 
far from clear. The next thing we really 
know is that on,5th December application 
for registration of Exhibit- A was made 
to the Sub-Registrar on behalf _ of the 
widow. It then became his duty to issue 
notices and hold an enquiry, but before 
the day fixed for the enquiry the disputes 
were settled on the terms already mentioned, 
Two Vakils were then sent to Madras, 
one Mr. Jogiah acting, it_ is to be observed, 
for Peddakimidi and the widow, and the 
other acting for Purushotham, to consult 
Vakils there. They apparently brooght back 
the drafts of V series Exhibits, the first 
being between Purushotham and the widow 
and the second between Parnshotham 
and the Zemindar of  Peddakimidi, 
Exhibit V: represents Peddekimidi as an 
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arbitrator andthe settlement between the 
widow and Purushotham as having: been 
effected on his advice, but says nothing of 
the Bs. 70,000 he got from one of the parties 
for bringing it about. 
explicit, 

In summing up the adendo] in support 
of the execution of Exhibit A the Dis- 
triot Judge observes that the Zemindar 
of Peddakimidi was a perso whose evi- 
dence should carry weight; though of 
course he was interested. The Zemindar’s 
conduct, he says, was not particularly 
honest but he did not think it lent any 
support tothe theory that Exhibit A is a 
forgery. No donbt, the fact that the 


Zemindar availed himself of-the existence ` 


of Exhibit A to extract a large sum of 
money for<himself on the strength of a 
wholly -tnfounded claim does not show that 
as part of his scheme he induced: the 


widow by & Promise of two villages for. 


herself to join with him in setting up 
a forged authority from her husband, 
but it does show that he is a- man-of 
few scruples. His . interest in obtaining 
this great estate for one of- his sons is 


enormous, and has induced him to break’ 


the undertaking, for which he was ‘paid, 
not to give a son in adoption to the 
widow without” Purushotham’s consent, In 
these circumstances I cannot agree with the 
District Judge that his evidence that Brojo 
Kishore spoke to him about the oral and 
written authority is entitled ta any weight, 
On the contrary, I think it should be Wholly 
discarded. 

With reference to the aana that 
the terms of the settlement. embodied in 
Exhibits V and Va-show that Exhibit A 
was a genuine’ document, I agree with the 
District Judge that that is not a safe test, as. 
it seems to me that these terms might 
have been arrived at whether Exhibit A 
was gonuine or the reverse. 

“The fact that the plaintiff's advisers were 
not ina position to put Brojo Kishore’s 
Dewan, Ramakrishna, into the box hag 
uext to bê considered.. He was the‘ only 
person of any position among the attesting 
witnesses, and, according to tke plaintiff’s 
case, was responsible for the drafting of 
Exhibit A which he is said to have copied 
from an old Will which has not been pro. 
duced. He was one of the witnesses to 


Exhibit Va is more _ 
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the plaintiff's adoption, and, as pointed ont 
by the District Judge, it was not alleged 
that he had turned hostile. The evidence 
of his not being at home when sent for 
is not entitled to serious consideration. 
His evidence might have thrown much light 
on many aspests of the case,’ and I 
think the defence were justified in oom- 
menting strongly on the fact that he was 
not oalled. 

His absence was by no means supplied 
by ah undated pencil note Exhibit B, which 
a Vakil swears to have received from him 
about the time when the alleged authority 
is said to have been given. It says the 
writer was starting in an hour and asks 
the Vakil to draft a Will by which the 
Rajah can‘authorise the Ranee to adopt a 
son when she likes. He never came, the 
“Vakil did nothing and never heard any 
‘more about it. Consistently with this, 
the Raja might have thought of adopting 
and abandoned the idea. In the un- 
explained absense of the writer, it proves 
nothing. i : f 

The District Judge does not, I think, 
place any reliance on the two attesting 
witnesses and the writer of the Will who 
were called and I agree with him. He 
does not in kis summing up rely on the 
evidence of the widow and in so far as 
he relies on the evidence of the Zemindar 
of Peddakimidi, I am unable for reasons 
already given to agree with bim, Then we 
come to the evidence of Dr. Powell. Brojo 
Kishore was attended in his last illness 
by the. District Surgeon as appears from 
Exhibit Ifg. The witness, who was then 
in the Subordinate Medisal Service, says 
be had previously attended him and that 
he saw the Zemindar on ‘two occasions 
before his death, on one of whioh he 
spoke of having given an oral authority 
-to adopt, while on the next obsasion he 
sent for the written authority and showed 
it to the witness. This must haye been 
after the 14th and ata time when Brojo 
Kishore was being attended by the District 
Surgeon, a fact of which the witness was 
not aware, The District Judge observes 
“that the witness isa man of respectable 
position, but has been the medical adviser 
of the Zemindar of Peddakimidi for the 

. 1886 twelve -years,and he is gertainly not 
Risinterested.” The District Judge deslined 
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to act on his evidense as. to the oral 
authority given by Brojo Kishore, and has 
observed that there was no necessity to 
send for the Will and show it to the 
witness. He did not mention either of 
these conversations to any, one at the 
time, and it seems hardly safe, when the 
issues are of much magnitude ag 
case, to act on his recollection of two 
conversations eleven years afterwards. 


The District Judge has also relied to 
some extent on the signature in English 
characters to Exhibit A. According to 
Dr. Powell the deceased had been suffering 
from funstional disease of the heart eyi- 
denced by palpitation, giddiness and 
fainting Gts. Exhibit II shows that as far 
as back as February he had ceased to 
initial dosuments as before. The signatures 
to Exhibits VIII and IX on the 19th 
August, five days after Exhibit A, are in 
a very weak and shaky hand such as might 
be expected from his condition. The 
signature to Exhibit A is in a very firm 
hand comparatively, as are the initials 
made in the early part of 1406 in Exhibit 
II, before he fell ill. We have- not been 
supplied with specimens of his full signa. 
ture when in good health. If the signature 
in Exhibit A is a forgery, it was no doubt 
copied from one of his signatures when 
in good health. If itis genuine, I should 
haye expected it, having regard to his 
condition, toshow more of the shakingsg 
to be found in his signatures in Exhibits 
VIII and IX on the lvth, five days 
later, and again in the same doouments on 
the 22th. In these circumstances I cannot 
agree with the District Judge that the 
evidence as to the signature strengthens 
the case for Exhibit A. Looking at the 
evidence asa whole I should find great 
difficulty, if it were necessary to deside 
the point, in holding that Exhibit A had 
been proved by clear and satisfactory 
evidence op which it would be sate to ast, 


The seventh issue raises the question 
whether the adoption is invalid as being in 
contravention of the settlement arrived 
at ou the 27th January 1907 Assuming 
that Brojo Kishore gave his widow 
authority to.adopt by Exhibit A, I agree 
with Mr. K. Sriaivasa Aiyangar’s contention 
for the plaintiff that an agreement by 


in this. 


a 


(4). 
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which she undertook not to adopt in con 
sideration of the assignment of two villages 
to herself was void as sontrary to piblic 
polisy, the authority being given to her not 
for herselt but for her husband. 


The eighth and ninth issues raise the 


question whether, at the date of the adop- ` 


tion the widow’s authority to adopt had 
come to an end by reason of the devolution 
of the estate from Boishnava, her husband’s 
heir, to hisson Purushotham and whether 
the adoption if valid could divest Purusho- 
tham and his heirs, This question, in my 
opinion, is concluded by the resent decision 
of the Privy Counoil'in Sri Madana Mohana 
Anangı Bheema Deo vw. Sri ~Purushotham2 
Ananga Bheema Deo (1), deciding as regards 
this very family that the power of 
Brojo Kishore’s mother to adopt to her 
husband Adikonda came to an end when 
their adopted son. Brojo Kishore attained 
full age and so full capacity to continue 
‘the line either by natural-born sons or 
by adoption. If this be the true rule 
of limitation it is inapplicable here, as 
adoption by the widow is the only way 
in which Brojo Kishore's line oan be 
continued. The succession to the estate 
of Boishnava and his line was, in my 
opinion, in their Lordships’ language, only 
provisional and subject to the emergense 
of a-male heir to Brojo Kishore, which is 
the position of the plaintiff if the authority 
to adopt is held to be duly established. 
This, however, has not, in my opinion, 
been established, and the- appeal, there- 


fore, fails and must be dismissed with costs, . 


Se3maarer Alvan, J.—The suit is 
recover possession of the Zemindari 
Chinnakimidi. 


to 


The plaintiff, whois the natural son of 
the Zamindar of Peddakimidi, was adopted 
ia 1915 by Rathanamani Mabadevi in 
pursuance ofan alleged authority, to adopt 
given by her deceased husband Brojo’Kishore. 
Brojo Xishore, who was himself the adopted 
son of Adikonda Deo, died on the 3rd 
September 1906. l$ was his adoption 
which led to the suit which was 
ultimately desided in Sri Virada Pratapa 
Raghinada Deo v, Sri Brozo Kishoro Patta Deo 
On the date of his death his adop- 


oe 
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tive father’s brother’s sen Boishnava Deo 
was alive. This latter died on the lPth 
September 1906, and was succeeded by 
Parushotham Deo who died in Oatober 1915. 
The defendant is the brother of Purushotham 
Deo. The District Judge was of opinion 
that the alleged authority to adopt was 
true; but as that was not -registered it could 
not be acted upon. An oral authority to 
adopt was also put forwardand waa found 
against. The District Judge, however, ex- 
pressed no opinion on the question whether 
Brojo Kishore’s widow, the plaintiff's next 
friend, was estopped from making the adop- 
tion as she was bound by Hxhibit V, He 
also left undecided the question whether 
the adoption, if otherwise valid, was in- 
effectiial as it was not made to the last male 
holder. In the result, he dismissed the 
suit, and the plaintiff has appealed. 

In this Court there were elaborate argu-s 
ments on allthe issues. I shall first deal 
with the question of the genuineness and 
validity of the written authority to adopt, 
as both sides claimed that the valus to 
be attached to the evidence on the question 
of oral authority would largely depend 
upon our decision on this question, The 
learned District Judge, who had the advan- 
tage of seeing the witnesses, came to the 
conolusion that Exhibit A, the alleged authori- 
ty, was in faot executed by Brojo Kishore, 
T confers- that there are great difficulties in 
forming a definite conclusion on the question. 
There are some considerations which weigh 
heavily against the conclusions of the trial 


Judge. The document is said to have 
been attested by six persons. The first 
signature is that of Ononti Rajagaru. 


The name suggests that he was the family 
priest of the deceased. This man has not 
been examined. He is apparently alive 
and there is no explanation for not 
putting him into the witness-box. The- 
next signature is that of one Ramakrishna 
Rao, Dewan of the deceased Zmindar. 
He is still alive and has not been 
examined, Plaintiff's witness No. 8 was 
examined to prove that all possible endeavours 
were made to procure the attendance 
of the Dewan. I am not impressed. by 
this evidence. The Dewan would naturally 
ba the person who would have attested 
Exhibit A if it was in fast executed. | 
He attested thedeed of adoption Exhibit Ô 
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exeouted in November. 1915. Certainly 
till then he must hava been friendly to 
the plaintiff's adoptive mother, It -was 
argued: by Mr. K. Srinivasa Aiyangar 
that if this person were available thera 
was nv reason way plaintiff should have 
willingly failed to examine him, inasmuch 
as it was. not suggested that his signature 
in Exhibit A was forged. It is impossible 
to speculate upon tke reasons which have 
led plaintiff's advisers not to examine 
this witness. It may be that this witness 
has been won over by the other side. Or it 
may be that he repents of his part in bring- 
ing into existence Exhibit A. Whatever 
may be the reasons that have induced the 
plaintiff not to insist upon a warrant of 
arrest being issued for his attendance, 
there can be no doubt that the most 
important evidence available in the case 
has been kept back from the Court. 
The learned District Judge has weighed 
the evidence with painful impartiality, 
There is only ofe adverse remark that I 
would make against the judgment. If I 
were trying this oase I would haye 
examined the Dawan as a Court witness 
having regard to the largeness of the 
property at stake and to the important 
‘evidence which this man alone sould give. 
Ib: is a very serious defect in the evidence 


on the side of the plaintiff that this man . 


has not been examined. 

The next circumstance is that Exhibit A 
has not been attested by the Zoemindar of 
Peddakimidi, who says that he was in the 
habib of visiting Brojo Kishore during his 
last illness. They: were natural brothers, 
and notwithstanding the fast that a sait 
relating to boundary dispute was pending 
abont the time between them, it seems 
unlikely that they were not on good_terms. 
The medical attendant of the Zamindar has 
also not attested Exhibit A. I shall refer 


- to his evidence later. 


The writer of the Will was a Sab- 
Postmaster on a very small salary. It 
is true he was also employed by the 
Zamindar, Bat it seems strange that a 
document of this daasription should not 
have been drafted by the ordinary legal 
advisers of the Zamindar. Hxhibit B has 
been produced to show that the Z)mindaz 
had intended to authoriso his widow to 
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adopt. It is a letter weitten in penail 
by Ramakrishna Rao, the Dewan, and was 
addressed to Me. Ramanujaswamy, a High 
Court Vakil. I see nothing suspicious in 
its- prodaction. . Mr. 
High Court Vakil‘of some standing, who, 
the Judge says, is a respectable Vakil, 
has deposed that it was in his office 
from the time of its receipt. It -bears no 
date, but the witness says that he received 
it about the end of July 1906. The 
witness further identifies the signature and 
writing of the Dewan. Here again ‘we 
are met by the dificulty of not having 
the Dewan in the witness-box to 
to the circumstances which led to Exhibit B 
being addressed to Mr. Ramanujaswamy. 
I am prepared to hold, notwithstanding 
the comments of the learned Advocate- 
General against the deposition of plaintiff's 
witness No, 2, that Exhibit B was written 
by the Dewan and was sent about the end 
of July 1906 to the witness. But the 
document does not help us very much. 
We do not know whether the Zemindar 
asked the Dewan to have a Will prepared, 
as the letter says. It may be that the 
Dewan of his own accord suggested the 
drafting of a Will. Why ultimately Mr. 
Ramanujaswamy or some other professional 
gentleman was not asked to prepare a 
Will is not explained. The suggestion that 
as the Will was nota somplicated one it 
was considered enough todraft one on the 
model of a Will which gave authority to 
Adikonda’s widow to adopt Brojo Kishore 
does not meet the difficulty. 


Then again the Will was not registered. 
The learned Advocate-General referred to 
Exhibit II series to show that the Sub- 
Registrar was in attendances in the palace 
of the Zomindar about this time to register 
two other documents, Exhibits VIII 
and IX. On the l45h of August the Sab- 
„Registrar was requisitioned to come to the 
palage. On the 17th, another letter (IIg) 
was sent with the necessary fees for the 
attendance of the Sub-Registrar. Oa the 
18th of August this offiser was in the 
palase; bat Brojo Kishore excused himself 
from signing Exhibits VIII and IX on 
the ground that he was indisposed. The 
Sah-Rigistrar vatirned to Aska and Gama 
back on tha 3759 of Augus Qa thas 


Ramannjaswamy, 8 - 
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date also Brojo Kishore was unable to 
exert himself, On the 28th the two 
documents were registered. It was said 
that having had a Sub-Rogistrar in the 
palace on these two occasions, if Exhibit A 
was really executed on the 14th of August, 
it would have beenregistered. The answer 
.of Mr. K. Srinivasa Aiyangar is not 
unreasonable. Brojo Kishore did not want 

40. exert himself even when the Sub- 
Registrar was actually there to register a 
compulsorily registrable document. Would 
he go out of the way to register a doou- 

ment which was not compalsorily regis. 
trable ? There is force in this observation. 

I am not prepared to attach very great 
weight, therefore, to _ the non-registration 
“of Exhibit A. 

Then it was said that the Will was not 
shown to the Deputy Collector, when this 
officer was there to see that there was no 
dispute regarding the possession of the 
Zemin properties. I do not think there 
ia any force in this. contention, ` The 
Depnty Collestor was there to prevent 
unseemly disputes, should there be any, 
He was not charged with making any 
enquiries as to succession to the Zemindari, 
Moreover, when the corpse of the deceased 
Zemindar was in tbe palace, it is not 
reasonable ta suggest that the bereaved 
widow should have produced the document 
before the Revenue Officer. It is opposed 
to all notions of decency entertained by 
Hindus in this matter. i 

Then it was said that an arzt should 
have been sent to the Collector intimating 
that an authority to adopt was given. 
There have been instances in Zemindari 
families where this- procedure has been 
adopted. Bat having regard to the fact 
that on the 13th of September, ten days 
after the death. of Brojo Kishore, Ex- 
hibit A was shown to the Collector who 
went there to make enquiries, I am not 
satisfied that this ciroumstance is entitled to 
any serious consideration. 

Now I shall deal with the circumstances 
relied on by the. learned Vakil for the 
appellant. The persone who have attested 
the document are certainly those who might 
ordinarily have been expected to attest a 
document like Exhibit A. There was a Raja- 
garu or the family priest; there wasthe Dewan; 
there was the Indian physician; there 
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was the personal attendant who was -also 
the treasurer of the household; ` there was 
the head of the peons; and there was 
the person who was in the babit of 
shampooing the Zemindar. These are the 
men who might ordinarily be expected to 
be about the Zemindar during his ‘serious 
illness. Against this must be. said that 
the Zemindar of Peddakimidi, the natural 
brother of Brojo Kishore,- should have 
attested the deed if-it was really exdouted. 
I do not attach much significance to the 
omission, because at that time the Zemindar 
of Peddakimidi had himself no son and 
Exhibit A purports to give unlimited 
discretion to the widow to adopt anybody 
she chose. It may be that Brojo Kishore 
did not think it worth while to ask his 
natural, brother to attest sucha document, 
In favour of the Will it was also said 
that Exhibit A was produced before the 
Collestor’ within ten days. This is a 
circumstance which is entitled to weight, 
It was also pointed out that Exhibit A is 
fhe kind of document which would have 
been executed by the deceased if he 
intended to empower his widow to adopt. 
Further the servants and the Dewan who~ 
have attested the document odnnot be 
said to have been under the influence of 
the widow, because the moment Brojo 
Kishore died issuless Boishnava Dao 
became entitled to the Zemindari. The 
strongest circumstance, however, in favour ` 
of the genuineness of the Will is 
Exhibit V. The facts that led to the 
execution of this document must: be 
stated in some detail. After the death of 
Brojo Kishore the parties were not friendly 
to each other. On the 19th of September, 
the day after the death of Boishnava Deo, 
Purusbotham Deo sent a petition to the 
Collestor in which he referred to the death 
of Brojo Kishore and to that of his father, 
and prayed that he might be recognised 
as the lawful successor to the Zoemindari 
of Chinnakimidi. On the 25th of September 
Rathinamani Mahadevi, Brojo Kishore’s 
widow, sent Exhibit III to the Collestor 
in which she stated thata Will, dated the 
14th August 1906, empowering her to adopt 
a son was left by her husband, that under 
the Hindu law she was the guardian of 
the boy to be adopted, and she as the 
widow of the late Zemindar was entitlet 
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to succeed to the estate in her own right. 
There is no reference in the petition of 
Purushotham Deo to the Will sf Brojo 
Kishore. The fact that the Collestor came 
to the-palace on the IlCth of September 


and that a Will was produced before him. 


must have been known to Boishnava Deo 
and’ his sons. I cannot accept the conten- 
tion of the learned Advocate-General that 
Purushotham Deo was not aware that a 
Will had been set up as early as the 10th 
of September. Therefore, the omission to 
make any reference to the Will in this 
petition of Purushotham Deo is significant. 
On the 25th of September there was a 
petition by the Zemindar of Peddakimidi, 
in whioh it was alleged that Boishnava 
Deo and his son were illegitimate, tbat 
the petilioner had learned that a Will was 
left by Brojo Kishore authorising his widow 
to adopt a, son, and prayed that the claim 
of Purushotham Deo to be placed. in 
possession of the estate shonld be refused 
and that his name ‘should be registered as 
the Zemindar of Chinnakimidi, ‘All these 
three petitions were posted for enquiry 
sometime in October and the Collestor 
. directed that the Zsmindari should be 
registered-in Purushotham’s name. Subse- 
quently in December Exhibit A was pre- 
sented for registration. While matters 


wereat this stage, agreements V and Va. 


were executed by Purushotham Deo. The 
terms cf -the agreement were that Purusho- 
tham Deo's right to Chinnakimidi should 
be recognised, that Exhibit A should be 
withdrawn from the office of the Sub. 
Registrar, that Rathnamani Mahadevi 
. Should not insist upon her right to adopt, 
“that the adoption, if ever made, should be 
with the consent of Purushotham Deo, 


~ 


that two villages should be absolutely given 


to Rathnamani Mehadevi, that if a son 
was bora to Purushotham Weo within ten 

years from tbe date of the agreement and 
` if Mahadevi were. inclined to adopt a son, 
that son shonld be adopted by her. 
other clause of the agreement is that if 
Purushotham Deo did not scarry out his 
part of the agreement Mahadevi was at 
liberty to exercise her right of adoption, 
This agreement was the result of a media- 
tion by the Zemindar of Peddakimidi. 
How a party, jwho himself had claimed ad- 
eversely to Purushotham Deo and to some 
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extent adversely to the widow, came 
to be the mediator passes~one’s compre- 
hension. This Peddakimidi Zemindar got 
Rs. 70,000 as a reward for bringing 
about a reconciliation between Mahadevi 
and Parnshotham Deo. His conduct seema 
to me not to have heen above board, 
But the significance of this compromise is 
strongly in- favour of the genuineness of 
Exhibit A. It is true that both Mahadevi ard 
the Zemindar of Peddakimidi disputed the 
legitimacy of Purushotham Deo, But it is 
clear that if was a malicious attack and 
that there was no foundation for the im- 
putation. Ona previous occasion Boishnava 
Doe's father Raghunatha Deo had disputed 
the legitimacy of .Adikonda Deo, but at no 
time was the legitimacy of Raghunatha 
Deo and his children over questioned. 
Therefore this imputation regarding’ illegiti- 
macy sould not have been seriously made, 
‘Why was it then that Purushotham Deo 
consented to the terms embodied in Hx- 
hibit V P As I said before, during all the 
time the enquiry was pending before the 
Collestor regarding succession to the Zemin- 
dari. Purushétham Deo does not appear to 
have put in writing any paper impugning 
the genuineness of Exhibit A. He had 
succeeded to the Zemindari. Therefore, if 
he believed that the Will was a fabrigation, 
he would not have agreed to the terms 
of Exbibit V, It is significant that he 
agreed to give his own son in adoption. 
He seems to have been anxious that hig 
branch should have the Zemindari, Until 
the adoption he would undoubtedly be the 
Zemindar. And if any adoption was to 
be made he stipulated that his son should 
be ‘adopted. As regards ths Zemindar of 
Peddakimidi he had no children living at 
the date. Therefore, he was losing nothing 
by consenting to the terms contained in 
Exhibit V. He had been paid alarge sum 
of money. It is in evidence that a son 
and a daughter born to him had died and, 
therefore, he was not sure that he would 
have children enough who, in addition to 
succeeding to his own Zemindari, could be 
spared to bea given in adoption to Brojo 
Kishore. If we look at the language of 
Exhibit Vb which was executed between 
Purushotham Deo and the Zemindar of 
Peddakimidi, -ib looks as if both ot them 
recognised the genuineness of Exhibit, A, 


s 


, 
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To my mind the conduct of the parties at 
this time is the strongest piece of evidence 
in favcur of the genuineness of Exhibit A, 


Then tkere is the deposition of Dr. 
Powell. I am free to confess that his 
evidence has not impressed me much, but 
there is the fact that the learned District 
Judge who had the witness before him 
believed his evidense.:Other witnesses have 
supported Exhibit A. Although, as the 
Distrist Judge points out, their position is 
not such as would warrant a Court of Law 
in basing its decision solely upon their 
testimony, it must be said that in cross- 
examination nothing has been elicited against 
their credibility. 

Last of all there is the question of the 
identity cf the handwriting of Brojo Kishore, 
The formation of characters notwithstand- 
ing the very able adverse comments of the 
learned Advocate-General seems to tally 
with the recognised signature of the deceased. 
It is curious that no signature of Brojo 
Kishore prior to the 14th of August has 
-been produced, The respondent contends 
that it was the duty of the appellant to 
have produced dosaments anterior to the 
execution of the Will. It is answered that 
immediately after the death of Brojo 
Kishore the Zamindari and the papers 
connected with the Zemindari passed into 
the hands of Purushotham Deo and are 
still ia the possession of his brother, and, 
therefore, if the signatures before.the 14th 
of August 1906 were different from that 
contained in Exhibit A, the respondent 
sould easily have produced documents to 
substantiate his case. The initials contained 
in Exhibit II do not help one to test the 
signature in Exhibit A. The only two doou- 
ments from which a comparison could be 
drawn are Jixbibits VIII and IX. The 
signatures in them were affixed at atime 
when the Zemindar was getting worse 
from day to day and when he was un- 
willing to make an exertion even to sea 
the Sub-Registrar. Naturally they are very 
shaky. ~On the whole I am not prepared 
to say that the ‘signature in Exhibit A is 
not that of Brojo Kishore. Mr. Ramannuja- 
swamy, who has had the opportunities as the 
Vakil of Brojo Kishore of being acquainted 
with his handwriting, swears that the signa- 
ture is that of the deceased, - 
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I have stated the objections and their 
answers very fully. If I had only the 
depositioti of the witnesses before me with-. 
out any idea of their demeanour, I would 
have, felt inclined to say that Brbibit A 
was not satisfactorily proved. The absénce 
of the Rajaguru and of the Dewan fron 
the witness-box would have weighed very 
strongly with me. Batas has been very 
often pointed out by the Judicial Committee, 
the question I have to put myself is, not 
what my desision would have been had 
I been a trial Judge, but whether 
there are sufficient grounds for not 
accspting the conclusion of a trial Judge on 
a question of fast. The District Judge 
has seen the witnasses. He hag relied upon 
the evidence of Dr. Powell. He has not 
altogether rejected the testimony of Maha- 
devi and of the Zemindar of Peddakimidi, 
It is true that the latter is very much 
intereste], But that has not weighed with 
the District Judge-who has seen the wib. 
fess to the extent of tolally disbelieving 
his evidence. As regards the evidence of 
Mahadevi it must be said, as was pointed 
out by Mr. K. Srinivasa Aiyangar. that 
she does not gain very much by this adop- 
tion It may be thatthe adopted son may 
dispute the validity of the agreement Ex.» 
hibit V. She cannot, therefore, be regard- 
ed as.a very interested witness, and the 
learned Judga has attached some weight 
to her testimony. In these circumstances 
I am not prepared to say that I am 
satisfied that the District Judge was wrong 
in his conclasion, T must, therefore, pro- 
ceed to deal with this case on the footing that 
Exhibit A was exeauted by Brojo Kishore, 
I feel it safer to proseed on this basis 
as I have stated fully all the points in con- 
nestion with the Will, and as it is clear 
that this litigation will not stop in this 
Court. j 

Now I shall proceed io deal with the 
next question of fast before dealing with 
the question of law. Thos learned Vakil 
for the appellant stated that the waight 
to be attashed to the evidence relating to 
the oral authority to adapt would depend 
largely upon our conclusion as to the 
exsaution of Exhibit A, It is trae, as 
was pointed outby him, that the written 
authority would have been preceded by 
some informal talk about the subject,e 
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Notwithstanding these considerations I see 
no reason to differ from the - conclusion 
of the District Judge on this question. 
The strongest sircumstance against the 
cral authority is that it was not mentioned 
in the petition to the Collestor and it 
was not until November 1915 that this 
authority was seb up. The only witness 
whose deposition need be examined with 
some care is that of Dr. Powell. He 
refers toa conversation with Brojo Kishore 
which, according to him, was interpreted 
by plaintift’s witness No. bin Telugu.. P. W. 


No. 5 contradicts Dr. Powell on this point. 


Moreover on a question relating to an 
incident which took place ten years ago 
the memory of the most respestable persons 
cannot be altogether relied upon. It may 
be that Dr. . Powell did not hear what 
was said clearly or it may be that the 
conversation was not -properly translated 
to him. Dr, Powell says that Brjo Kishore 
spoke ina very feeble voice.’ On the whole 
I see no reason to differ from the District 
Judge on this question. 

I shall now deal with the first question 
“of law arising on these two findings of fact 
and that is whether Hxhibit Ais a Will 
or merely an authority to adopt. If it 
is the latter, not being registered it cannot 
be acted upon. There was some discussion 
at the Bar.as to the reasons which led 
to section 17, clause 3, of the Registration 
Act being introducéd. Apparently the 
Legislature was of opinion that an authority 
to adopt which would have the effect of 
transferring considerable property, should 
be registered. Itat the same time recog- 
nised’ the fact that a’ Will was not 
compulsorily registrable, It was not intend- 
ed to introduse any change in this 
respect, probably for the reason that a 
Will being ambulatory sould be revoked, 
and consequently no right might ~ pass 
onder it. But-the same reasoning applies 
‘to an authority .to adopt. It is also 
ambulatory in its nature and can be revoked, 
Therefore, there seems at firstsight no 
justification for making bare authorities to 
adopt compulsorily registrable. But it is not 
open to us to examine the reasons for the rule 
when the rule itself is plain and unambiguous, 
Two things are clear, (a) that a bare 
authority to adopt must be registered and 
(b) that a testamentary inetrument need 
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not be registered. Therefore when clause 
.3 saye: “That authority to 
not conferred by 2 Wili shall also be 
registered,’ it must be taken to have 
provided that the dcoument must prima 
facts be a Will. Ib is well settled that 
the name of a document is not conolusive 
of. its character. Therefore, by merely 
styling an instrument a Will the provisions 
of the Registration Act ‘could not be got 
over. I shall, therefore, examine the contents 
of the document to see whether it is in 
essence a testamentary disposition. The 
definition in the General Clauses Act in- 
eludes “a codicil or every writing making 
a voluntary posthumous disposition of 
property.” The essence, therefore, of a Will 


is it isa posthumous disposition of property. | 


The document before us reads thus:;—''I 
have been laid up with severe illness 
for the last seven months. Consequently, 
having bad serious misgivings and not 
having been till now blessed with an 
heir-apparent for want of Divine favour, 
I have consented “to your adopting a son 
at your pleasure and to your sonducling 
the management of the estate in the best 
manner possible,” Mr. K, Srinivasa Aiyangar 
laid stress upon the use of the expression 
“Rajiabharam” in the Will, that is the 
burden‘ of the Raj. The'learned Vakil 
contended that ex factethe document gave 
tho ‘management of ibe Zemindari at onge 
to the widow. I am unable toagree with 
this interpretation of the clause. The 
Impartible Estates Act was passed in the 
year 1904, and this Zemindari was inoluded 
‘among those to whish the Act applied. 
Consequently, Brojo Kishore must have 


~known that he had no power of disposition 


over the estate as the Act aimed at withe 
drawing the power which the Judicial Com- 
mittee in the case of Sarlaj Kuari y, Deoraj 
Kuari (11) had held an impartible -estate 
owner possessed. There is no reason fur 
imputing to Brojo Kishore avy intention 
to violate the law. I am prepared to 
agree with the learned Vakil that if there 
wag an invalid disposition of the property 
that would nob affect the character of 
the document. Bat I do not think, having 
regard to the fact that the law was 
15 I. A. 61; 5 Sar. P. C. J, 


(11) 10 A. 272 (P, 0); 
2; G Ind: Doo. (x. 3.) 182. 


189; 12 Ind. Jur, 212; 


adopt a son 
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passed two years before the date of the 
alleged Will, that it was the intention of 
Brojo Kishore to convey the whole Zemin- 
dari at once to the widow. I think 
the right interpretation to be placed upon 
the clause which 1 have quoted is to hold 
that Brojo Kishore wanted his widow to 
adopt a son and to manage the estate 
eon behalf of the adopted son as his 
guardian. I am unable to hold that the 
power of management was given independ- 
ently of the exercise of authority to 
adopt. Mr. Srinivasa Aiyangar also son- 


tended that apart from the estate there ` 


were personal wffects of Brojo Kishore 
T which it might have been the intention 
of the testator to give to his widow. Ido 
not think that that was the intention 
- which operated on the mind of Broio 
Kishore. His widow without any testa- 
mentary disposition would have been the 
heir to bis. personal effects and in the 
document itself there is no reference to 
these personal effects. Tt refers to the 
~ conduct of the management of the estate 
and not tothe inheritance of the personal 
property. Therefore, in my opinion, the 
power to manage the estate was regarded 
by the testator as subsidiary and incidental 
to the exercise of the power of adoption. 
In other words, there was no independent 
posthumous distribution of property. The 
decisions relied upon by the District Judge 
support him in the view he has taken. 
It is true that in the case of Seshamma 
v. Chennappa (6) the question was whether 
the persons named were executors, The 
learned Judges say:— We think, it is 
quite clear, that there was no intention 
to vest any, property in them. They 
were only dirested ‘to protest the property 
during tke minority. It is not- the 
administration of the estate which they 
are told to carry out, But rather it is 
as guardians of the child whose adoption 
is eontemplated that they are intended 
to act.” There were words in that docu- 
ment which indicated that the persons named 
were to belin possession of the property 
only during the minority of the adopted 
boy. Nonetheless the sentence I have 
quoted indicates that in the opinion of 
the learned Judges if the persons men- 
tioned in the Will were only expected to 
sot as guardians no property eould vest 
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in them. The. next case of Somasundara 
Mudaly v. Doraisami Mudaltar (12) is more 
to the point. There the document stated: — 
“I have given. you authority to adopt 
Somasundaram and to have my obsequies 
and all other seremonies performed by 
him. I have hereby given you authority to 
put him in possession of all the properties 
which I got under the decree * * * If you 
are not willing to adopt the said Soma- 
sundaram you shall adopt’ anybody yon 
please and put the property into his posses- 
sion. You shall put also all the immove- 
abla properties in my possession into the 
possession of the adopted boy.” The 
learned Judges say with reference to this 
document: “That this is simply a state- 
ment ,of -the sonsequences that should 
legally follow on the adoption.” Similarly 
in the present case, the power to manage 
may be regarded as a statement of the 
consequences which the testator intended 
to follow oñ tbe adoption. As regards ~ 
Sanithana Sooramma v, Santhana Mangayya 
(18), I agree with the learned Vakil for the 
appellant that the decision is wrong. 


There was an elaborate discussion on 
both sides as to whether a power to- 
manage as a guardian could be regarded 
as a testamentary disposition, There are” 
some old oases to which the learned 
Advocate-General has drawn our attention, 
where it has been held thata bare autho- 
rity to manage as a guardian will not 
entitle the nominees to probate of the 
instrament. Vide Quick v. Quick (14). It was 
there held:—‘‘A Will which merely appoints 
a guardian ought not to be admitted to 
probate.” I do not think this is conclusive’ 
of the question . whether there was a 
posthumous distribution of property. The 
mere fact that the particular instrament 
is not admitted to probate is not desisive of - 
its being a non-testamentary instrument. It 
may now be taken as settled that wheres 
document appoints an executor, probate 
can be granted of it, as such an appoint- 
ment would involva a disposition. of pro- 
perty. So also where a trustee is ap- 
pointed. It seems -to me that there is a 


(12) 27 M. 30; 13 M. L. J. 283. 

(18) 18 Ind. Cas. 1006; (1913) M. W. N. 199. 

(14) (1864) 3 Sw. & Tr. 442; 33 L, J, P. 146; 10 > 
Jar. (x. a) 692; 10 L. T. 619; 12 W. R, 1119, 
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very thin line of distinstion between the 
appointment of a guardian to manage and 
the appointment of an exesutor or a trustee 
to manage on behalf of: the benefisiary. 
But even in India there haye been cases 
in which it was held that the appointment 
of a guardian would not amount to a posthu- 
mous distribution of property. Buthtawar 
Mull Sowear, In re (10) is one of those 
cases. In the present case I do not think 
that the document can be said to have 
constituted Mahadevi an executor or trustee. 
As I read it, the power to manage isto 
come into operation only when the adop- 
tion is made.. In this country people are 
more conversant with the appointment of 
guardians than with the appointment of 
executors whose office is to begin at some 
fature period, After all, what we hava to 
see is what the testator intended, whether 
he intended that his widow should be exe- 
cutrix when and if an adoption is made 
by her, or whether what he intended was 
that when an adoption is made she should 
protect the adopted son as the heir to 
the property and manage the ‘estate on 
his behalf. The idea of constituting a 
person an executor who is to exercise hia 
functions on a contingency could not have 
been -in the contemplation of Brojo 
Kishore. I am, therefore, of opinion that the 
natural meaning of the document is that 
Brojo Kishore intended his wife to adopt 
and after adopting to act as the guardian 
of his adopted son. On this ground and 
also for the reason that the power of 
management is not the primary object of 
the instrament but only auxiliary to the 
exercise of- the power to adopt, I am of 
opinion that Exhibit Ais not a Will butb 
is only a power to adopt, and as such it 
ought to have -been registered. 


“As we are told that the case is likely © 


to be taken.to the Judicial Committee, I 
think it desirable to deal with the other 
two contentions, although my conclusion 
on the last question is enongh to dispose 
of this case. The learned Advocate-General 
coñtended that Exhibit V estopped Maha. 
devi from adopting the plaintiff, I am 
wholly: unable to agree with this sonten- 
tion.: Mr. 
out, and very rightly, that it was not com- 
petent to the widow to give up a power 


_ which was not intended fer her personal 
` : 
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benefit. The objest of Brojo Kishore 
was that a boy should be adopted -who 
would perpetuate his line and perform his 
ceremonies. Ib was not open to Brojo 
Kishore’s widow to give up this power, 
The learned Advocate-General referred to 
ceases in which family arrangements have 
been upheld by the Judicial Committee 
and contended that Exhibit V evidenced 
such an arrangement. I do not think those 
authorities have any bearing on the present 
question. I amunable to see how Mahadevi 
can be said to have asted on behalf of the 
estate in entering into this agreement 
with Purushotham, In the first place she 
had no right to the estate, and secondly, 
she had no right to act on behalf of a 
person who wasto some intoexistence at 
some future period. It may be she could 
have bound herself by a personal estoppel. 
That apparently is what the parties con- 
templated because there is a provision in 
the agreement penalising the defaulting 
party in damages. I do not wish to discuss 
those cases relating to powers of appointment 
quoted by the learned Advocate. General, 
In my opinion, there ‘is not much analogy 
between a power of appointment and an 
authority to adopt. If there is any, the 
authority to adopt can at best be only likened 
to a special power of appointment. In 
the case of a general power large discretion 
is given to the donee because it is open 
to him to have appointed himself as the heir; 
but it has been held that in ‘the case 
of a special power the donee ought not 
ordinarily to deviate from the directions 
of the testator. In this case the donee of 


N 


the power to adopt was expected to exercise, 


it not in her own favour but on 


behalf of her husband, 
was not open to her to give up that right. 
Mr. Mayne in paragraph 119 expresses a 
doubt whether such a power sould not 
be given up. He-does not discuss the 
matter at any length. Assur Purshotam 
v. Ratanbat (15), Suriya Ruu v. Raja 
of Pittapur (16) and Rambhat v, Lakshman 
Ohintaman Mayalay (17) seem to indicate 
that a power like this cannot be given up, 

(15) 13 B. 56; 7 Ind. Dec. (N. s.) 37. 

(16) 9 M. 493 (P. O.); 18 L A.97%; 4 Sar. P.O, J, 


725; 10 Ind. Tur. 392; 3 Ind. Dec. (N. s.) 742, 
(17) & R. 680; 3 Ind, Dee, (w. B.) 415. 


Consequently it . 
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_ After all, this authority is conferred to 
enable the donee to create a status, or in 
other words to bring into existence_a 
person who ,would not only succeed to the 
property of her husband but would also 
be able to collaterally inherit to others. 
Such a oregation of status involving such 
a bundle of rights could not be given up 

- by the donee of the power. In Trevelyan’s 

Hindu Law; page 102, and Sircar on Adop- 

tion, page 214, this view is accepted. The 

decision in Lala Kanhai Lal v. Lala Brij Lal 

(2) relied on by the Advocate. General 

has no bearing upon this question, There 

the person claiming to be an adopted son 
was, held bound by a compromise whioh 
he was not allowed to repudiate when he 
became entitled to succeed as a reversiouer. 

Moreover, even if Brojo Kishore’s widow 

was estopped, in my opinion, that would 

not affect the rights of ‘the adopted son. 

There was undoubtedly the authority of the 

husband and in pursuance of that authority 

plaintiff was adopted. What. gave him his 
status was not dependent upon the 
personal estoppel against Mahadevi. For 
these reasons I am óf opinion that Mr. 

K. Srinivasa Aiyangar is right in his 

contention that Exhibit V does not estop 

plaintiff from claiming the Zomindari. In 
this connection I may dispose of a short 
point relied on by the learned Vakil. He 
suggested that the agreement was brought 
about by the exercise of undue inflaence 
on Mahadevi. There is nothing to suggest 
that this lady was without advisers and 
wag otherwise incapable of looking after 
her interests. I see no reason to differ 
from the Distriot Judge on this question. 

Now samas tha last quastion, namely, as 
to whether the adoption is invalid because 


_ it was not made tothe last male holder. 


According to the learned Advocate- 
General, the last male holder must be taken 
to be Parushotham Deo ; and the contention 
‘js, as the adoption was not made to him, 
ib is invalid. I do not propose to go into 
this questionat any length, besause I had 
to examine this theory in my desisionin 
Madana Mohana v. Purushothama (1&), which 
has since been affirmed by the. Judicial 
Committee in Sri Madana Mohana Ananga 
Bheema Deo v., Sri Purushothama Ananga 
(18) 24 Ind. Cas, 999; 38 M. 1103; 27 M. T, È 806; 
16M, L, T, 413. 
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Bheema Deo (1). I ventured to suggest. in 
my judgment that an impartible Zemindari 
is nonetheless joint family property and 
that therefore the theory that the adoption 
must be made to the last male holder has 
no application to such property. I also 
pointed out that this theory is inconsistent 
with many desisions of the Judicial Com- 
mittee. The learned Advocate General 
argued that the proposition that an imparti- 
ble Zsmindari is the joint family property 
must be taken to bave been overruled by 
the desision of the Judicial Conimittee in 
the resent Pittapnr maintenance case. 
Sri Rajah Rao Venkata Mahipatht Gangadhara 
Rama Rao Bahadur y. Sot Rajah Venkota 
Kumara- Mahipathi Surya Rao Bahadur 
Garu, Raja of Pittapur (3). In that case 
Lord Dunedin in delivering the judgment 
of the Board said: “An impartible Zsmindari 
is the creature of custom, and it is of 
its essence that no co-parcenary exists. 
This being so, the basis of the claim is 
gne, inasmuch as it is founded cn the 
consideration that the plaintiff is a person 
who, if the Zemindari were not impartible, 
would be entitled as of right to mainten- 
avoe.” It was also pointed ont: — This 
proposition, it must be noted, does not 
negative tha dostrine that there are members 
of the family entitled to _ maintenanse in 
tha case of an impartible: Zemindari, just 
as the impartibility is the creature of custom, 
so custom may and does affirm a right to 
maintenance in certain members of the family.” 
It is clear from this judgment that the 
Judicial Committees recognized that notwith- 
standing there- was a full owner of all 
the properties for the time being, there 
was a femily to which he belonged and 
to which future rights of suesession have 
to be traced. It is true that a so-parcenary 
in the sense that the members constituting 
it have an” interest in the property, does 
not exist in the case of an impartible 
Zemindari. It is equally true that the 
Zemindari is not the joint property of 
all the members of the family. But none- 
theless the Zomindari is joint family 
property in the sense that succession to it 
must be traced from the members constitut- 
„ing the family. There is an essential 
difference between co-parcenary or joint 
property and joint family property.” A 
co parcener has the right either to jrint 
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“enjoyment or to partition, A momber of 
a joint family has not that right necessarily. 
In the case of animpartible property, it is 
- joint family property controlled by a. custom 
which gives the enjoyment for the time being 

7 ctoa single heir by primogeniture. In the 
judgment pronounced by Viscount Haldane 
in Sri Madana 
Deo v, Sri Purushothama Ananga Bheema Deo 
(1) these sentences occir:—"The suit is con: 
cerned with an impartible Zerhindari in the 
District‘ of Ganjam called Chinnakimidi or 
Pratapgiri. In 1868 the holder of the 
Zsmindari was Raja Adikonda Deo who was a 
member of ajoiné Hindu family subject to thé 
Mitakshara Law.” However that may be, 
this theory of making the adoption to the 
last male holder, as suggested by the Advocate- 
General, is opposed to what the Judicial 
Committee have said in Sri Madana Mohana 
Ananga Bheema Deo v. Sri Purushothama 

` Ananga-Bheema Deo (1) and in very many 
other oases, Even if this theory of the 
last male holder is ascapted, the person 
to whom adoption should be made is. Brojo 
Kishore and not Parushotham Dao. - Brojo 
Kishore was the full owner of the property. 
Oa his death and pending the coming into 
existence ‘of a preferable heir, Boishnava 
Deo succeeded. From ‘“Boishnava Deo 
the estate went to Purushotham, The 
estate taken by Boishnava and Purushotham 
was a defeasible estate.’ The fast that 
succession in the case of Boishnava was 
from soh to grandson is not a reason for 
holding that he did not take ù defeasible 
estate. 
ia to be put an end to onthe happening of 
an event, a period has been fixed for .the 


termination of the estate: supposing it was - 


_& lease for 99 years which -Boishnava had 
taken suos3a3ion ta that 6stata would go 
.to his son and grandson and so on until 
. the period expires, Afterwards the lessor 
‘or his heir would re-enter. Similarly until 
the sontingensy happens which aots as də- 
feasauce of the tamporary estate, su3cassion 
has to be trased to the line “of the first 
intermediate owner. The learned Advosate- 
General contended that in the hands of 
Boishnava the estate was defeasible, but 
-that in the hands of Purushotham it became 
indefeasible, and that in order that there 
may ba defeasanes of the estate the adoption 
shold hava bean made before the proparty 
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descended from Boishnava to Purnshotham. 
I fail to ses on what principle this rule 
is to be worked. Certainly there is no text 
of Hindu Law which changes the character 
of the estate the moment it passes from 
the first possessor to his heirs, and no 
principle of convenience can be appealed to, 
for sanstioning such an extraordinary rule.. 
On the other hand, the desision of the 
Judicial Committee to which Mr, K. Srinivasa 
Aiyangar drew our attention shows distinctly 
that the theory when once a collateral takes 
a defeasible estate it becomes indefeasible 
in .the hands of his suesessor is not sound. 
~Bachoo Hurkisondas v. Mankoebat (19), 
which “was an appeal from Bachoo Harkison- 
das v. Mankorebat (20), supports this 
view. In Bachoo Hurkisondas v. Mankorebat 
(20) Sir Lawrence Jenkins, after reviewing 
all the authorities and particularly the firat 
Chinnakiniidi oase reported as Sri Virada 
Pratapz1 Raghunada Deo v. Sri Brozo Kishoro 
Patta Deo (4), said:—“In Raghunada’s case (4) 
the family was undivided: prior to the adop- 
tion there was only one surviving member of 
the family and in that member the whole 
property had vested; those conditions exist 
here. The “only diferenca is that there 
the adopted son claimed against one who 
Game in by. descent, here against one who 
has come in by survivorship. But is this 
a difference of such moment ss to deprive 
the widow here of the power of adoption,” 
which in that ease was held to be vested in 
her. Though in Raghunadu’s case (4) the 
successor came in by descent not by survivor- 
ship, still he had to be found within the 
limits of the joint family....Therefore the 
fact that only one member of the joint 
family survived at thé time of the adoption 
was nob regarded there, and need not be 
treated here, as an obstacle .in the way of 
an adoption within the joint family.” 
This pronouncement establishes the faot 
that there has bean a descent would not 
pot an end to the power of adoption 
given by the man who held an inde. 
feasible estate. This judgment was con», 
firmed by the Judicial Oommittes in 
Bachoo Hurkisondzs v. Mankorebat (19). 


ih 


~ (19) 318. 373; 9Bom. L. R. 646 (P. C.); LL 0. W. 
N. 169; 6 C. D. J. 1; 17 M. L. J, 343; 2 M. L. T. 295; 
34 L A. 107. 

(20) 29 B. 51; 6 Bom. L. R. 268, 
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We find this passage in ‘the jadgment:— 
“The next point raised was as to the effect of 


the adoption on the title to the joint pro- - 


perty., It was contended that, at the time 
when the adoption took place, the family 
estate had become vested absolutely and 
exclusively in the infant Bachoo and that 
‘the adoption could not detract from the 
‘right so vested. Their Lordships are, how- 
. ever, of opinion,as were the Courts in India, 
that the oase of Sri Virada Fratapa 
Raghunada Deo v. Sri Brozo Kishoro Patta 
Deo (4) governs this case and excludes the 
appellant’ s spntention.” In the case decided 
in Sri Madana Mohana Aranga Bheema Deo 
vy. Sri Furushothama Ananga Bheema Deo (1) 
the Judicial Committee in clear terms in- 
dicate that the adoption if made to Brojo 
Kishore would | be effective. In page 160* 
it is stated : — The Hindu Law no doubt 
recognizes the validity of an authority given 
to a Hindu widow by her deceased husband 
to make a second adoption or even a 
third or fourth adoption on failure of the 
previous adoption to attain the object for 
which the power is given, namely, the per- 
petuaiion of the deceased’s line, to discharge 
the obligations that rest on a pious Hindu,” 
About the conclusion of the jadgment their 
Lordships say: “The authority to adopt ocon- 
ferred on Adikonda’s widow waS brought to 
an end when Brojo -Kishore, the son she 
originally adopted, died after attaining full 
legal capacity żo continue the lire either by the 
birth of a-natural born son or by the adoption 
to him of a son by his own widow.” 

And the very last line of the judgment 
says: “But Raghunatha’s succession was of 
a character only provisional and subject 


to defeasance by the emergence of a male | 


heir to Adikonda.” I have only to add the 
words “or to Adikonda’s adopted son Brojo 
Kishore’ and this sentence would exactly 
cover the present case. Moreover their Lord- 
ships have laid down that the true principle 
has to be found in Ramkrishna Ramchandra 
v. Shamrao Yeshwant (21). The principle 
therein enunciated is:—“ Where a Hinda dies 
‘leaving a widow and a son, and that son 
himself dies leaving a natural born or 
adopted son, or leaving no son bat his own 
widow to continue the line by moana of adop- 


tion, the power of the former widow is 
(21) 26 B. 526; 4 Bom. L. R 815. 7 ` 








*Poge of 45 I, A.— Ed, 


Nathu Ram for R3. 95. 
- mortgage were:— | 
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extinguished and san never: afterwards be 
revived.” These words apply exactly to 


the -present case and when we bear in 


mind that the estates taken by Raghunatha” 


and Boishnava and Purushotham were 
in the languageof the Judicial Committee 
subject to defeasance by the emergence of 
a male heir to Adikonda, itis clear that 
the adoption made to Brojo Kishore is 
perfectly valid. >` >» 


In the result, I agree -with the learn- 


‘ed Chief ‘Justice that the appesl should 


be dismissed witb costs. 
M.C P, Cadi 
` Appeal dismissed, i 


PUNJAB OHIEF COURT. 
Seconp Cryin Arrear No. 2415 or 1918. 
January 27, 1519. 

Present: —Mr- Justice Broadway. 
NATHU RAM—Devenpant—~APPELLANT 

versus 4 
SHADI RAM AND ANOTAER—PLAINTIFFS AND 


ISMAIL—DEFENDNANT—RESPONDENTS. 
Mortgage—Redemption, clog on—Hard terms, whe- 
ther clog—Transaction entered into with open eyes, 
liability for— Undue influence. 
The mere fact that the terms of a mortgage are 


hard is not sufficient to hold them to be so onerous ' 


as to forma clog on redemption. [p. 947, col. 2.] 

A man who enters into a transaction with his 
eyes open and without any undue influence béing 
brought to bear on him cannot ask to be reliéved 
kaka ve natural consequences of his action. [p. 947, 
co. 


Second appeal from the decree of the Senior 
Subordinate Judge with appellate powers, 
Ludhiana, dated the 13th July 1918, re- 
versing, that of the Munsif, 2nd Olass, 
Jullindur, dated the 2lst May 1918, dis- 
missing the suit with costs. 

Bakhshi Tek Ohand, for the Appellant. 

Mr. G. 0. Narang, for Raspondents Nos. 1 
and 2. 


JUDGMENT. —Qn the 14th Novembar 
1917: Ismail mortgaged a Gêrbain house to 
The terms; of the 


N 
(1) The house gould not ba redeemed fora 


oe period of 80 years; °, 


z 


~ 


a 
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(2) interest was payable at the rate of 
12 annas per cent; 

(3) interest was to be caloulated every 
four years and then added to. prinsipal if 
not paid; 
~ (4) the mortgagee (who was given. posses- 
- sion) was at liberty'to re-build the house 


as he pleased and the cost inourred was to- redemption. 


be re-paid with interest at the time of 
redemption, , 4 
On the 17th November 1917 Ismail 


exeeuted a second mortgaga in favour of 

Shadi Ram and Daulat Ram for Rs, 400. 

The second mortgagees were to pay off 

the first 

possession of the house for 25 years, 
“The rate of interest was at Re. l per cent. 
per mensem but no provision was made for 
aiding interest unpaid to the principal, 

Tha sasond mortgagees could, however, 
re-build as they pleased and the cost so 
incarred was payable with interest at the 
time of redemption. 

The two sets of mortgageas, it is said, 
are relations who are bitter enemies, Shadi 
Ram and Daulat Ram instituted the present 
suit claiming possession and offering to 
pay off the first. mortgagees. They alleged 
that the terms of the frat mortgage were 
B0 onerous as fo amount to a clog on 
redemption and should | ba set aside in 
| equity. 


The trial Court held that Ismail had 


executed, the first mortgage without any 
undue influensa or pressure and after fully 
s understanding what he was doing, and 
“ holding.. that tha plaintiffs were not 
entitled to sue for possession before the 


expiry of the 30 years dismissed their `“ 


suit. . The plaintiffs thereupon appealed to 
- the Senior Subordinate Judge, 
that’ the terms of the first mortgaze were 
- onerous and liable to be ‘set aside in 
equity and granted the plaintiffs a decree 
for possession on payment of Rs. 95 (thè 


mortgage-money) and Rs. 20, the cost of 


the improvements “made, 

Natha Ram has now preferred this second 
appeal to this Court through Mr. Tek 
Chand and I have heard Mr. G. O. Narang 
for Shadi Ram and Daulat Ram. 

Mc. Niang sited Gansbham v. Budha (1), 
Ladha Mal y. Saginnats (2), “Seth Dial 

Ga) 119 P. B. 1876. 

Qy 128 P. R. 1998. 


“ INDIAN OASES, - | í 


mortgagee and were to keep 


who held © 


947 


vy. Anané Pani (3), Ganda Mal v. Dheri 


Shah (4), Sher Muhammad v. Fatteh Din 
(5), Sardar Balwant singh v. Sardar Kirpal 
Singh (6) and Rehana v. Zaman (7) ‘as 
instances where this Court had granted 
„equitable relief when the conditions of a 
` mortgage had amounted to a clog on 
In cases of this nature the 
circumstances of each case have to be 
considered. Mr. Tek Chand contended 
that in the abSence of undue influence 
there was no reason to set aside the 
conditions of the mortgage and sited 
Balla Mal v. Ahad Shah (8) as authority 
for the proposition that the Courts hava 
to look at the transaction as made and not 
to the ultimate results; 

Tt seems to me that the mere fact that 
the terms of the mortgage are hari i3 
not suffisient to hold them to be so onerous 
as to form 'a clog on redemption and 
that a man who enters into a transaction 
with his eyes open and without any 
undue inflaencs being brought to bear on 
him sannot ask ta be ralieyval from tha 
natural consequences of his action, 

In the present case if is nət Ismail 
who is sesking to avoid the transaction 
but a subsequent mortgagee who entaral 
into his mortgage with fall kaowledg; of 
the terms of the first mortgage. 

In the cases: cited by Mr. Narang relief 
was giyan “to the sucsessora-in-title to the 
mortgagor, who then were enabled to pay 
off-tha morsgiza ani radeam the propacty 
mortgaged. - 

Doabtless as contended by Mr, Naranz 
the prasent mortgagees are in a s9239 
sacsassors” tə the mortgagor Ismuil, bat 
it is not Ismail who stands to gain 
any benefit from any ralisf that miy ba 
granted to the rəspəndənts. 

- Bətwagn the term: of the two morigi; 
there is littls or nothing to shoase aal 
there is no reason why the raaspsniszats 


(3) 131 P, By 1894, 

(4) 99 P. R. 1895, 

(5) 6 P. R. 1992; 164 P, L, R. 1991. 
- (6) 4 Ind. Cas. 632; 2 P. D. R. 139) 
1903. 

(7) 11 IndCas 519; 245 P. W. B. 1911; 133 P. L. 
B. 1911. 

(8. 43 Ind Cas. }; 124 P. R. 1913; 35 M, L. J. 81k 
18 A. L. J, 9953; 230. WN. 233 25 MG. T 35 
197 P. W. R 1918; 230. L. J. 185 (P, 0). 
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should ke favoured at the expense of the 
appellant. f 

The relief they are claiming is an 
equitable one and they certainly have 
not come into Court with clean hands. 

Dr. Narang then urged that the case 
should be remanded to the lower Appellate 
Court for a desision on the question of 
undue influence. 

The circumstances of the case are such, 
however, that I am unable to see any 


- reason for the adoption of such a course. 


clear that the 
entered into 


It seems to me quite 
plaintiffs-respondents have 


“this transaction and brought this suit to 


annoy and harass Nathu Ram and not 
with a view to benefiting Ismail in any 
way. They have -attempted to get the 


etter of their enemy and deserve no cor: 


sideration. I accordingly accept this appeal 
and dismiss the suit with costs throughbont; 
the costs to be payable by Shadi Ram 
and Daulat Ram and not Ismail, ' 

Appeal atcepied. 


PATNA HIGH COURT. 
MISCELLAN gous U1VIL Arrear No. £01 CP 
1917, P 
: January 10, 1918. 

Present:—Mr, Justice Roe and Mr, Justice 

- Jwala, Prasad. 
SHEO PRASAD RAI AND ANGTHBR— 

DEFENDANTS— APPELLANTS 

VE? SUS 


DHARAM SEN RAI AND orntrs— 


PialntivFrs— RESPONDENTS. 

Execution of decree—Delivery of possession of proper. 
ty not covered by decree—Application by judgment- 
debtor for restoration of property and correction of 
mistake—Jurisdiction of , Court to correct its mis- 
take. 

A Court should correct its own mistakes and , 
not S the parties to a subsequent suit. [p, 94, 
col. 2, 

Where in execution of a decree the Court Officer 
delivers possession without the knowledge of the 
judgment-debtor of lands not covered by the 
decree, the Court is bound to correct the mistake 


on an application made by the judgment-debtor 


_ within the period of limitation. [p. 949, col. 2.] 


Appeal from a desision of the (District 
Judge, Shabahad. 


‘are that the 


-7 delivery of 
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Mr, Shitanand.a Rai, for the Appel- 
lants, 


Mr. D. N. Sirear, for the Respondents. 

JUDGMENT.—The fasts cf this oase 
respondent was a plaintiff 
in 8 oase in which the appellant was 
defendant regarding &-number of bamboo 
clumps and the land on which they stood. 
The matter was referred to arbitration 
and a .compromise arrived at ontside the 
Court, whereby it was declared that the 
defendant ccnsented to a decree with 
regard to the lands in suit, the boundaries 
whereof are given in the registered deed of 


` sale dated che 15th Bhadon 1315 F. S. It 


was further stated in the petition of 
compromise that there was ng necessity 
for any delivery of possession “but that 
if the plaintif did take ont delivery he 
skould pay the costs thereof. A decree 
was made upon the basis of this sompromise 


and on the 22nd .September 1915 an 
application was made for execution, After 
various orders of the Court indisating 


that care was-taken to bring the application 
for execution jinto agreement with the 
decree, an order was made on the bih 
October 1915 that delivery of possession 
be made, and on the 10th January 1916 it 
was written ‘Possession delivered. No 
objection raised, ordered that the case be 
dismissed.’ On the 25th July the judg. 
ment-debtor appeared’ in Court with an 
objection ta the proceedings saying that. 

possession had been made by 
the Court Offiser behind his back, and 
that under cover ‘of it the decreo-holder 
had three days before his petition trespassed 
upon land not covered by the petition 
of compromise. He further alleged that 
two clumps only had been awarded to the 
decres-holder and that under the terms of the 
compromise, delivery of possession was ` 
declared to be unnecessary. He, therefore, 
suggested that the execution proceedings 
were illegal and void, ulira vires, eto., and 
\ asked that’ they be entirely cancelled. On 
the case coming up before the learned Munsif 
he regarded the application as one under 
sention 1951 of the Civil Prosedure Code 
and said: “Iam afraid the applicant cannot 
have equity on his side now, When ke 
left his opportune moment to seek relief 
the Court cannot go behind the decree, 
On the other hand the deoreeholder 


` 
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does not seem to have acted on bona fde 


grounds; when he was given the khata 
No, 7 of the property in question he. 
sbould haye given the survey plot as 


well, but which he has mot. However, 
the applicant should seek redress in the 
Court of law by the regular suit. Under 
the circumstances of the case the application 
is dismissed and the parties bear their own 
costs,” 

, This order was taken in appeal to the 
District Qourt. The- appeal was dismissed 
on. the ground that it wag nota proceed- 
ing. under section +7 of the Civil Procedure 
Code. In support of this view the argu- 
ment advanced was that when the exesu- 
“tion proceedings are no longer pending but 
are closed the Court has completely dis- 
charged its duty. It was suggested that 
the judgment-debtor having wasted 10 
months before coming to Court had put 
himself outside the ‘sympathy of the Court. 
The learned Judge adds: “The boundaries 
given in the decree are a little ambiguous 
in places and the jddgment-debtor probably 
wants to take advantage of that now to 
dispute what land was actually given by 
the decree. I cannot believa that the 
insertion of the khata number together 
with the tou: number could have misled 
any one when the land was fully desoribed 
in the exesution’ proceedings, or that if 
this mistake could conceivably ba made, 
the judgment-debtors could s9 long hava 
been ignorant of it. Ido not think appli- 
cant oan put in such an application after 
the proceedings have been completely closed 
and finished and I doubt very much his good 
faith in bringing it.” 

It is urged in appeal that the Courts 
below , have been entirely’ in error as 
to the point of visw from which’ the oase 
should have been regarded. The dictum 
in Fakaruddin Mahomed Ahsan ve 
Offictal Trustee of Bengal (1) quoted with 
approval in Ram Saran Pande v. Janki Pande 
(2), to the effect that where a decree 
has been completely exesnted the Court 
executing the decree is functus officio, has 
not fonnd complete favour in subse- 
quent desisions. In the case of Duljeet 


Gorain v. Rewul Gorain (3) the Court was 
(1) 10 C. 585; 5 Ind. Bec. (N. s.) 969. 
(2) 18 A. 108; A." W, N. (1895) 240; 8 Ind, 
Deo. (N. s.) 776. ° 
(3) 22 W. R, 435, ~ 
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held bound to correct if it made a delivery 
of possession not in -acsordance with the 
decree. This view hag been followed in 
such casesas that of Biru Mahata v. Shyama 
Ohurn Khawas (4). There is no doubt a 
distinguishing.- feature in the ease of-Col- 
lector of Jaunpur v. Bithal Das (5), but the 
general principle that the Court should 
correct its own mistake and not drive the 
parties to a subsequent suit was upheld, 
If indeed the Court’s Officer did, in the 
proceedings on the order of the 5th Ostober 
1915, delivér possession without the knows 
ledge of the ‘judgment-debtor of lands 
not sovered by the decree, the Court was 
required to correst the mistake on an 
application made by the judgment-debtor 
within the period of limitation. The learned 
Judge has, as we have indisated, dealt with 
the case also on the merits and decided 
that nothing in excess of the decree was 
delivered. We have had the order of the 
bailiff, his return thereon, and the 
original decree translated. We find that the 
bailiff purported only to have delivered 
possession of the lands covered by the 
desrae. There is no evidence at all on 
the record to show that this is no6 correst. 
Ju the order tc the bailiff is a verbatim 
sopy of the boundaries of the lands awarded 
to the plaintiffs as given in the decree in the 
suit. . If the lands upon which the alleged 
trespass by the decree-holder took place lie 
within those boundaries, there has boen no 
trespass, If they fall outside those boundaries 
the trespass is a tort by the dearee-holder 
independent of any proceedings in exe- 
oution and his remedy lies by suit and 
not by application under section 47. We, 
therefore, dismiss this appeal with costs. 
Hearing fee two gold mohurs. 
Appeal dismissed, 


(4) 22 C. 483; 11 Ind. Deo, (N. 8.) 323. 
(5) 24 A. 291; A. W. N. (1992) 67, 
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= GAFURUNISSA BEGUM U. NARAYAN, mt 


NAGPUR JUDICIAL COMMISSIONERS © 


=> COURT. 
Civis Revision No. 119 B oF 1918. 
January 21, 19139. 1 

Present:—Mr. Prideaux, A.J.C. 
GAFURUNISSA BEGUM AND 

ANOTHER -— [JEFENDANTS— 

_ APPLICANTS 
versus 
Te NARAYAN AND ANOTHER — PLAINTIPY3— 


Non APPLICANTS. 
Civil Procedure Code (Act V of 1908), s. 20 (c)— 


> \Cause of action—Place of performance of contract, 


determination of —Intention of parties Presumption. 

Unless it can be held that there is anything 
express or implied as to where money due under 
a bond is payable, the Court must be guided by 
the intention of the parties in determining the 
place of performance and in cases where no actual 
intention can be inferred, recourse may be had to 
presumptions. [p. 950, col. 2.) 


Revision from the order of the Small Cause 
_ Gourt, Akola, dated the 19th Mey 1918, in 
Civil Suit No, 1464 of 1917. 


\ 


Mr. D. T. Mangalmurty, for the Applicants... 


„Mr. K. E. Gandhi, for the Non- Applicants. 


JUDGMENT.—In this suit the plaintiffs 
sued two defendants on a bond for Rs, 1,332 
dated the [2th November 1912. It seems 
that the plaintiffs have a shop at Akola 
while the two defendants who are Muham. 
madan ladies lived at’ Hyderabad, Desan. 

~The amount was payable in three instalments 


as follows :— 
Rs. 
400 on Jst April 1914; 
400 on Ist April 1915; 
532 on Ist April 1916, 


The suit was brought for the first two 
instalments only though the whole amount 
was then due. The oase proceeded ex parte 
agaiast defendant No. 2, while defendant 
No. l raised various pleas. It is not here 
denied that the bond was executed at 
Hyderabad on the date it bears or that 
the consideration was received. It is 
contended, firstly, that as the contract was 
entered into-in the Hyderabad territory a 
suit cannot be brought in the Akola 
Small Cause Court. For the other side 
it is contended thatthe money was pay- 


able to the plaintiffs at Akola where 
Pandurang Govind, the original plaintiff, 
has a shop. Now there is nothing in the 


bond itself expressly stating where the 
money dus on the document was payable, 


< 
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The bond was stamped in Berar being 
executed on plain paper in Hyderabad and 
sent there. It was delivered to the 
plaintiff in Akola. It is argued that the 
ordinary law. that the debtor should seek 
his oreditor and pay him on the due date 
cannot be taken \into account ina case of 
this nature when the jurisdiction of the 
Court is contested. I .am referred to 
Raman Ohattiyar v. Gopalchari (1). -In that 
case the Madras High Court unquestion- . 
ably held that the general rule of law 
does not control the express words of the 
Statute prescribing the conditions which 
give a Court a- -legal jurisdiction. The 
words used in clause 3 of rection 20 of 
the Code of Civil Procedure are “the, 
cause of action wholly orin part arises.” 
Unless it can be beld that there is 
anything express or implied as to where 
the money was payable, the Court must be 
guided by the intention of the parties 
in determining the plece of performance 
and in cases where. no actual intention 
can be inferred, recourse may be had to 
presumptions. There is nothing in the 
contract itself to show expressly where 
the money was payable but the evidence 
of P. W, No. 1, the then agent of the defend- 
ante, an old gentleman -nearly a Ge 
old, shows- that the intention was.. that 
the money was to be repaid out of the 
Income of this jagir and ‘this fact- is 
mentioned in the bond itself. The witness 
at the time was collecting the reverues 
from the jagir. This evidence coupled 
with the fact that the creditor - was 
then residing “at Akola is snfficient, 
in my opinion, to show that the intention 
of the parties was that the money should 
be repaid at that plece. The circumstances 
of the case and the sonduct of the 
parties show, in my opinion, beyond reagon- 
able doubt that ‘the intention was to pay 
in the Akola District. This finding dis- 
-poses of the main point contended for in 
revision, 

The applicants’ learned Pleader contends 
that because his chients are subjects of 
a foreign Prince they could not have been 
sued in the Akola Court. I desline to 
allow this point to be raised in revision. 
The question as to whether the ladies 


(1) 31 M. 223; 4 M. L. T 97, 
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are subjects of His ` Exalted Highness the 
Nizam is -one of pure fact and if defend- 
ants wished to urge it asa plea that fast 
should have been pleaded in the first 
Court. It “is too late to urge it here. 
There is mo force in the contention that 
the- device addpted by the plaintiffs to 
bring their suit within the pecuniary 
jurisdiction of the Court is fatal to their 
ease: Under Order II, rule 2, of the Code 


of Civil Procedure a „plaintif mey omit” 


_ a portion of his claim or may relinquish 
a portion of -the -last’ instalment - which 
was also due when the present “suit -was, 
filed but that fact cannot affect. this case, 
though should he attempt to sue for that 
instalment hereafter he will be met by 
the plea that fhe suit cannot lie because 
that olaim should have been insluded in 
the present suit, The rasult is that thia 
application fails and is-dismissed with costs: 
I fix Plesder’ s fee at Ra. 15. 
Application dismissed, ` 


Lal 


CALOUTTA HIGH COURT. 
APPEAL FoM Appreciate Decree No. 1243 
or 1916. 

; August 23, 1918. 
Present: — Sir Lancelot Sanderson, KT., 

' Chief Justice, and Mr. Justice Fanton. 
{SHASHI BHUSAN DHUR AND OTEBRS— 
DEFENDANT3S—ÅPPELLANTS, 
versus 
TatrswaM-uL-MocKk Rats-up-Dowia ÀIR- 
UL. UMRAH NawaB Asio Kapia Syep SIR 
WASIF ALI MIRZA KHAN BAHADUR 
JUNG, ¥.c 3.1, K. €. V. 0, NAWAB 
IBAHADUR or MURSHIDABAD 
AND OTHERS — PHAISTIPES—- 


RESPONDENTS. 

Murshidabad Aet (KV of 1891), s. 3, aion 
under, whether conclyugive proof of matters contained 
in it—Evidence Act (I of 1872), a. 13—-Map prepared 
by private party long before. suit, whether ade 
missible, : 

A notification under section 3 of the Murshida- 
bad Act (XV -of 1891) is conclusive proof of all 
the subject-matter of the notification. Therefore, 


where the area of a holdingis mentioned in the noti- . 


fication the holding must ‘by_reason of section 3 
ha token as having tliat area, [p. 952, cols. 1 & 2.) 
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A map prepared by a private party long before 
the institution of a guib for declaration of tille 
is not admissible in evidence under section 13 of 
the Evidence Act, unless it is proved that it was 
a transaction by which a right was recognized or 
asserted. [p. 962, col. 2.7 


Appeal against the deers of the Sub. 
ordinate Judge, Murshidabad, dated the 
19th March 1916, affirming that of the 
Muasif, Lalbagh, dated the 2224 Febroary 
1915, 

FACTS appear from the judgment. 

Babu Buranashibast Mukherji (with him 
Babu Gouranga Nath Banerji), for the Appel- 
lants.—The suit is for recovery of posseésion 
ofa certain plot of land said to be included 
in the Jama held by tke plaintiff under the 
Raja of Lalgola. The Raja was the proprietor 
of -the Taluk and let it out to defendant 
No. 1, the appellant, in Patni. The plaintiff 
claimed that he had a Mourusi right in 
that land. Two pointe arise for considera. 
tion. 

1, What is the effect of section 3 of 
Act XV of 1891 (Murshidabad Ast) and 
whether any evidence is to be allowed to 
disprove the area mentioned in the notification 
of March 1900, 


2. Whether a private 
Gopal Chandra Banerjee 
the title of the plaintiff. 

As to the first point, the indenture of the Act 
shows the object for which the Act was passed. 
The Act only makes provision for the main- 
tenance and for the dignity of the Nawab 
of Maurshidabad, for which certain pro- 
perties were set apart. The Act does not 
give any title to the property but the 
property was set apart for maintenance, 
etc. Whether the property belongs to the 
Nawab is a question outside the scope of 
the Act. The Nawab claimed 514 bighas, 
and simply besause the notification says it 
is 514 bighasy is it conclusively “proved 
that the tenure contained 514 bighas and 
neither more nor less, The notification 
does not specify the boundaries but only 
mentions the area. The Nawab is not 
the proprietor, he is simply a tenure- 
holder. The question is, is the proprietor 
debarred from showing tbat the property 
described in the notification is not the 
same in area which his predecessors held. 
The property did not belong to the Nawab 
and this Aot (XV of 1841) will not 
make it his property. 


A 
i 


map prepared by 
is any proof of 
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As to the second point—the Nawab 
comes as a plaintiff, He must ~ prove his 
title. In order to proye his title, he 
produces a map prepared by his Amin 
Gopal Chandra Banerji. The map is a 
private map. The question is, is such a 


map evidence against me. The map is 
prepared by the plaintiff for his own 
satisfaction, The map is no, evidence 
‘against me. 


[Sanpurson, O. J.—The notification does 
not refer to the map and the notification 
was made-after seven years of the map. ] 

The accuracy of the map has not been 
proved and the value of the map is nil 
as it is not prepared in the presence of 
my ‘client. It was prepared by a man for 
his own use. Therefore the map is no 
evidence under section 13 of the Evidence 
Act—itis wholly inadmissible. 

{[Sanpzrgox, O. J.—Assume that is so, 

but the Commissioner went to the locality 
and said the map, Exhibit I, was correct. ] 
- He canrot say anything. He says that 
that part of the land is included in Gopal 
Babu’s map. So its evidentiary value de- 
pends on Gopal Babu’s map, which is not 
admissible in eviderce. 

Mr. 8. K. Sinha, for the Respondents, 
was heard on the second point. 

I was in possession and the, disputed 
land is a part of my tenure, The frst 
Court finds that there is evidence of 
possession on the side of the plaintiff and 
the lower Appellate Court agrees with tbe 
finding of the Munsif, The fact that the 
map was prepared by my Amin proves 
that I was in poseession at the time. 
The map by Gopal Babuis evidence under 
section 13 of the Evidence Act. 

Babu Baranashibast Mukherit, for the 
Appellant, was not called upon to reply. 

JUDGMENT., 

SanDERSON, O. J.— In this case the learned 
Vakil for the appellant has relied upo 
two points. The first point is that 
the learned Subordinate Judge’s finding 
as to the effect of section 3 of 
the Murshidabad Act, XV of 1891, 
is incorrect, As regards that matter I 
agree with the learned Subordinate Judge, 
and I think that by reason of sestion 
8 the notification of March 1900 was 
conclusive proof of sll the subject-matter 
of the notification, and in my judgment 


the area —which is mentioned in the noti- | 
fication—of 514 bighas is part of the 
subject-mattsr of the notifieation; and 
consequently upon that point, namely, whe- 
ther the holding of the plaintiff was of 
514 bighas or of 344 bighas,I think that 
the notification by reason of section 3- 
is sonclusive and that the holding must 
be taken as 514 bighas. 

The second point urged by the learned 
Vakil was that the Subordinate” Judge’s 
finding of fact, namely, that the 18 bigkas 18 
cottas appertained to the holding of the 
514 bighas, was incorrect, being based 
upon evidence whish was inadmissible; 
and his chief attack was directed to the 
map which is alleged to haye been made 


by one Gopal Chandra Banerji in the 
year 3893. 
In my judgment the learned Vakil’s 


point as regards this map is a good one. 
The evidence that we have before us is 
that it was made in 1€98 and some 
persons are alleged.to have pointed out to 
Gopal Chandra. Banerji the boundaries; 
and, certain assumptions have been made 
that the map was made for the purpose 
of an application being made by the plaint- 
iff to the Government of India, under the 
1891 Murshidabad Act, by reason of which 
a notification was subsequently made. I do 
not see how, we are entitled to draw that 
assomption; and, under -tbe circumstances 


. I am not prepared to hold that the map 


which was made in 893 should be admitted 
in evidence under section 13 of the Evidence 
Act as contended by the learned Vakil 
for the respondent. We do not know the 
Circumstances under which that map was 
made. In my judgment it is impossible 
for us to say whether if was a trans- 
action by which a right was recognised 
or asserted. Consequently, I do not think 
that the judgment of the learned Subordi- 
nate Judge can on this part of the se 
be supported. The judgment, as I have 
already mentioned, is really based upon 
the map, although reference was made to 
@ map which was made by the Civil Court 
Commissioner who was deputed to make a 
local investigation; but the Commissioner 
in bis report to a large extent relied 
upon and acted upon the map which had 
been made by Gopal Chandra Banerji 
in 1893, so that really .the two matterg 
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either stand or. fall together. In 
this view of the case I am of opinion 
that -we are compelled to remand this 
case for a further consideration by the 
_ learned Judge upon the aecond point because 
it is celar to me, on reading the judgment 
of the learned Munsif, that there was 
some evidence of the plaintiff or his 
predecessor having been in possession of 
the land in question—there was some evi- 
dence as to bis servants having eut or sold 
timber upon some part of the Jand in 
question but unfdrtunately there is no 
specific finding of fact upon this evidenae. 
We, therefore, set aside the judgment 
and. decree of the learned Subordinate 
Judge and remand -thə case to the lower 
Appellate Court to decide in” accordance 
with the above observations, .the question 
whether the land in dispute appertains 
to the plaintiff's holding of 514 bighas 
and dispose of the appeal accordingly. 
Costs throughont will follow the event. 
Panton, J.—I agree, 
Oase remanded, ~ 





PATNA HIGH COURT. 

Seconp Civit Appgats Nos. 748 anv 750 of 1916, 
Desember 12, 1916. 
Present:—Mr. Justice Jwala Prasad. 
JUGDEO SINGH— Prainiirr 

— APPELLANT IN BOTH 
versus 

AJODHYA SINGH— DEFENDANT Ist PARIY 
- anp SHEOCHARAN MAHTON— 

DEFENDANT IND. Party—ReseoxDanrs IN 
“No. 748 

AND 

AJODHYA SINGH — Dérexpant lst Paaty 

AND JHAKHRI MAHTON— Divexpant 


2ND Party— Responpents IN No. 750. 
Limitation Act (IX of 1908), Sch. I, Arts. 96, 144— 
Fraud—Suit for possession on ground that decree 
under which plaintif was dispossessed was obtained by 
fraud— Limitation applicable. 
A suit for recovery of possession of immoveable 
property, on the ground that the decree on the 


batis of which the defendants dispossessed the, 


plaintiff was obtained by fraud is governed by 
Article 95 and not by Article 144 of Schedule i of 
the Limitation Act. [p. 954, col. 1.] 


Appeal from a decision of the District 
Judge, Darbhanga. 

Mr. Ohandra Shekhar Banerji, for the 
Appellant. 
.. Mr. G. D. Singh, for the Respondents. 
” JUDGMENT.—The appellant was the 
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plaintiff in both the appeals. He took bhurna 
(nsufructuary mortgage) of certain kasht 
lands from defendants sesond party-respond- 
ents. The defendant first party respondent, 
Jugdeo Singh, brought asuit for recovery of 
possession of the land against the plaint- 
iff. on the ground that the tenant defend- 
ant second parties, respondents had aban- 
doned their holdings and that the plaint- 
iff was a mere trespasser. The sait was 
deoraed ex parte on 20th Dacember 19.1, and 
in the execution of the decree a writ for 
delivery ofer possession wasiesued in favour 
of the defendant first-party. The plaint- 
iff then applied for a re-hearing of the 
suits, under Order IX, rule 13, and the suits 
were fixed for re hearing for 29th Dasem- 
ber 1911. On that date the plaintiff made 
an application for time. His application 
was rejected, and the suits were then 
decreed ex parie. The plaintiff again made 
attempts to have the decrees set aside, 


but failed both in the firat Court and 
in the Court of Appeal. On 9th Febru- 
ary 1912 the defendant first party, 


- Ajodhya Singh, respondent, obtained delivery 


of possession of the lands in suit in exe- 
cution of the. said eg. parte desrees in 
his fayour. The plaintiff-appellant tben 
brought the suits, ont of which the pre- 
sent appeals have arisen, in the Court of 
the Munsif of Samastipore, for recovery 
of possession of the lands in suit on the 
allegation that the ex parte decrees which 
were obtained by the respondent first 
party on the basis of which the appel- 
lant in this case was dispossessed from 
bis land were fraudulent, inasmuch as 
there had been no abandonment of the 


`- holdings of the defendant second parties- 


respondents, and also because the Malik 
had recognized the plaintiff as transferee 
by accepting rent from him, and that 
nothing was due to the defendant-re- 
spondent, first party, as rent of the land 
in suit, The relief sought in the plaint 
is that a decree may be passed award- 
ing khas possession to the plaintiff over 
the lands in suit by dispossessing the 
defendant first party on the ground that 
the defendant first pirty obtained no right 
to the lands on the basis of the desree 
fraudulently-obtained by him or that of 
the delivery of possession. The sause of 
action js alleged to haye accrued to the 
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~ plaintiff on the date of the dacress, and 


on the date of delivery of possession to 


the respondent first party and the 
appellant’s dispossession from the land. 
Both the Courts below have dismissed 


the suits brought by the appellants, hold- 
ing’ that the suits were barred by time 


‘under Article 95, Schedule I, of the Limi- 


tation Act, on fbe ground that’ they were 
brought more than three years from the date 
of ‘the alleged knowledge of the fraud. 
The appellant contends that as the suits 
are for recovery of immoveable property 
the ordinary twelve yeara’ rule laid down 
in Article 144 
applies, and that Article 95 of the Limita- 
tion Act does not apply to these suits. 
I agree with the views of the Courts 
below that the suit is governed by Article 
95. Although the suits are for recovery 
of possession, they are virtually suits to 
set aside the ew parte decrees and the sales 
held in execution of Civil Court decrees, 
for which one year is prescribed. Arti- 
ale 95 would extend that time to three 
years if the decrees were obtained by 
fraud, l[tisclear that the relief claimed in 
the plaint involves nesessarily the setting 
aside of the decrees. The allegation of 
frand in the present case is the essence 
aud substance of the claim of the plaint- 
iff, and is ‘the basis of the relief sought. 
Even if the snita are not specifically to 
set aside the Civil Cofrt decrees, the 
relief is based on the ground of fraud 
and will come under clause 2 of Article 
95, namely, “other relief onthe ground of 
fraud.” The “other relief” referred to in 


‘the second. clause of the Article need not 


be-of the same kind, “as setting aside a 
decree obtained by fraud’’,and the Artisle 
is not limited to specifics relief on the 
ground of fraud. The expression “other 
relief” is comprehensive enough to include 
the present suit , based entirely on fraud 
caused by the defendant in obtaining the 
decrees whereby the plaintiff was dis- 
possessed, The plaintiff in this care wasa 
party tothe desres3 whish ware obtained 
against him anil ha h3 baan dispossess- 
ed in execution of the dserees whioh 
are binding upon him. He exhausted all 
the remedies available to him to set aside 
the decrees and he failed throughout, up 
to tha Court of Appeal. The present 
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suit brought by him is a maohination 
on his part to™have the decrees, and the 
possession given to the decree-holder in 
exesution of those decrees, .set aside and 
rendered ineffestive. The fraud alleged in 
this case is nob merely a part of the 
mashinery by which the first party re- 
spondent has kept the plaintiff out of pos- 
session. I, therefore, hold that Article 95 of 
the Limitation Act applies, and not Article 144 
as is urged -on behalf of the appellant. 
The result is that I agree with the Views 
of the Courts ` below and I dismiss the 
appeals with costs. ji A 
Appeals dismissed. 


` 


PUNJAB CHIEF COURT. 
First Civin Appear No, 1663 or 1915. 
Janusry 20, 1919. 
-Preseni:—Mr. Justice Obavis and Mr. Justice 
f Abdul Raoof. * 
UDHAM SINGH AND ANOTHER——PLAINTIFFS 


4 —APPKLLANTS 
versus 
GURDI? SINGH—Dasraxpant— 
— RESPONDENT, 


Civil Procedure Oode (Act V of 1908), O. XXXII, 
r. 81), (2) —Mino~, suit against—Guardian ad litem— 
Order of appointment, absence of, effect of—Hffective 
_ representation of minor —Decree, whether binding on | 
minor. 

If in a suit a guardian, though not formally 
appointed by the Court, has been recognised as 
acting on behalf of a minor and has not been 
guilty of any negligence but has done all that 
can be done on behalf of tha minor—in other 
words, if the minor has been effectively represented 
—the decree is binding on the minor and he cans 
not get it set aside merely on the ground of non- 
compliance with the provisions of Order XXXII, 
rule 3 (1) and (2). [p. 955, col, 2.] 

Where there has been no formal order of appoint- 
ment the Court must look carefully into the pro- 
ceedings, and the decree can be held to be “bind- 
ing on the minor only if it appears that the case 


` was properly conducted on his behalf [p 955, col. 2.] 


Where, therefore, in a suit for setting aside a 
decree against a minor it appeared that although 
there was no formal order of appointment of a 
guardian the minor was properly represented 
throughout the trial and that there was no negli- 
gence on the part of the guardian who did all 
that she could to protect the interests of the 
minor: 

Held, that the decree was binding on the minor 


` and could not be set aside. [p. 953, eol. L] j 


a? 


. formal order of appointment 
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First appeal from the decree of the Sub- 
ordinate Judge, lst Class, Lyallpur, dated 
the 6th April 1915, dismissing the claim. 

The Hon’ble Mr. Muhammad Shaft and Lala 
Devi Ditta Mal, for the Appellants. 

The Hon’ble Pandit Skeo Narain and Lala 
Finda Ram, for the Respondent. 

- JODGMENT,.—The genealogisal tree is:— 


Mt. Nihal Kour = Partab Singh = “Mt, Ater Kour, “ 





Gurdip Singh, IN 
| defendant. 
Mi, Indar Kour = Bakhshish Singh = Mt. Basant - 
Kour. 
A daughter, | 
'J 
( 
oo < 7 
Udham Singh, 1 SS Kartar Singh, 
plaintiff No. 1. plaintiff No, 2. 


Kartar Singh has now died sonless and 
is represented by his widow. 


The fasts are as follows :— 

In 18938 a grant of 15 squares of land 
onthe Chenab caual was made, The grant 
was in the name of Bakhshish Singh, who 
paid in the nazrana and signed the register 
of tenants. He died on 8rd June 1899, 


and mutation was effected io favour of his: 


father Partab Singh, who took possession. 
Partab Singh died in 1901, leaving a Will 
by which half the land was to go to 
Udham Singh and Kartar Singh, sons of 
Bakhshish Singh, and half to his own son 
Gurdip Singh. These were all minors at the 
time. On Partab Singh’s death Musammat 
Basant Kour took possession on b3half of 
her sons. Gurdip Singh sued for half of 
the land, 
the owner and the real grantee and rely- 
ing on the Will, Inthe plaint the defend- 
ants, Udham Singh and Kartar Singh, 
were described as “minors under the guar- 
dianship of Musammat Basant Kour,” but 
there was no application for formal order 
of appointment of guardian, and no affidavit 
in support of any such application, and no 
was made 
throug bout the case (see séttions 443 and 
456 of the old Civil Procedure Code 
corres ponding tn Order XXXII, rale 3, of the 
present Gede). An ex parte decree was 
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passed on 24th January 1£03, but on 19th 
February 1903 an application signed by 
_Musammat Basant Kour was put in through 
“ber general agent and a Pleader, and the 
decree was set aside. On 28th July 1904 
the District Judge granted Gurdip Singha 
decree ; the defendants appealed unauccess- 
fully first to the Divisional Judge, and next 
to the Chief Ccurt, An application “for 
réview was also presented to this Court, but 
wasrejected. 

Udham Singh and Kartar Singh, on 
attaining majority, brought the „present 
suit, alleging negligence of their guardian 
in the former suit, and seeking to set the 
former decree aside. 


‘Their suit-bas been dismissed, the Sub- 
ordinate Judge ‘holding that the guardian 
was not guilty of any negligence, and that 
the omission to pass a formal order ‘of 
appointment of guardian is in the cireum- 
stances a mere irregularity’ The plaintiffs 
appeal to this Court. 


- A good deal of argument has been ad- 
dressed fo us on the effect of the above 
omission, but we think it unnecessary to 
discuss this point at length. There seems 
to us ample aathority for holding that if 
the guardian, though not formally appointed 
by the Court, has been recognised as acting 
on behalf of the minor, and has not been 
guilty of any negligence but has done 
all that can be done on behalf of the minor— 
in other words, if the minor has been 
effectively represented--the decree is binding 
on the minor, and he cannot set it aside 
by a fresh suit merely on the ground of 
non-compliance with sections 4:3 and 456. 
Even when a guardian. has been formally 
appointed a quondam minor can, of course, 
in some eases get the deeree set aside, 
e. g, he may prove fraud or collusion. - But 
if there has been no formal order of appoint. 
ment then we must look carefully into the 
proceedings, and only in oase we are able 
to find that the case was properly con- 
dusted on behalf of the minor can we 
hold that the deeree is binding on him in 
spite of the absence of a formal order 
of appointment of guardian, In order to 
-come to such a finding we must go carefully 
into the proceedings in the former suit, but 
we cannot amit that this means that we 
should sit as a Court of Appeal to. decide 
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whether the decision in the former suit 
is correct on the merits. In fact if this, 
were so we should have the Subordinate 
Judge, who has desided the present suit, 
sitting as a Court of Appeal from the 
Chief Court, which passed the final order in 
the previous suit. 2 4 
We now proceed to examine whether the 
present plaintiifs were, as the learned Sub- 
ordinate ‘Judge has found, properly repre- 
sented in the former suit, As the Sub- 
ordinate Judge points out, leading local 
Pleaders were engaged in thea first Court 
“and in the Divisional Court, and Mr. 
' Browne, ʻa well-known Barrister, was 
engaged in this Court. Even when two 
witnesses were examined on commission at 
Amritsar a local Pleader was engaged. It 
is true that he did not crogs-examine 
the witnesses, but this is not necessary 
- besauso (as Mr. Shafi urges) he was not 
properly instructed ; it may well be that 
on hearing the evidence given he sould 
not discover any questions the answers to 
which wonld be likely to benefit his clients. 
It is not always the ablest Counsel who 
apends the most time in cross-examination 
of a witness. 
"Mr. Shafi contends that the oase was in- 
efficiently conducted throughent. In the first 
place he urges that the proper pleas were 
not put in, and that it shonld have been 
urged on behalf of his clients (1) that 
Crown grants must be read according to 
their tenor (see Act XV of 1895, section 3) 
and that aè the grant was in the. name 
of Bakhshish Singh it, could not be held 
that any one else. was the grantee, (2) 
that the rules framed ander Act IJI of 
1893 provide for the register of tenants 
being signed by the grantee, and that as 
it was Bakhshish Singh who signed the 
` register nn one else could possibly be re- 
garded as the tenant, aad that as the term 
“tenant” includes the tenant’s successors 
Bakhshish Singh’s sons were the only 
persons to succeed, and (3) that an appli- 
sation by Partab Singh for mutation of a 
part of the 15 squares in his own favour 
in Bakhshish Singh's lifetime having been 
rejected by the Financial Commissioner, 
this rejection was a legal bar to any 
further claim on the part of Partab Singh- 
or of any one claiming under Partab Singh. 
But it was expressly denied on behalf 
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of the minors that Partab Singh was th® 
grantee, and it seems to us that all these 
three matters could have been’ argued in 
support of the denial and that there was 
no need to put arguments in the pleadings. 
The real question was who was the grantee, 
and this question, rightly or wrongly, 
having been decided in Gurdip Singh’s 
favour, he obtained a decree. Theré was 
no question as to who shonld succeed 
Bakhshish Singh ; the question was whether 
Bakhshish Singh or Partab Singh was the 
grantee, As to the Financial Commissioner's 
rejection ,of Partab Singh’s application this 
might be a piese of evidence, but we fail 
entirely to see how it would be conolusive. 

Then it is urged that evidence, both 
documentary and oral, which should have 
been produced at the former trial, and 
which has been produced at this trial, was 
not put in in the former trial), The Coleny 
file relating to the grant was sent for, 
and copies of important documents were 
made by the Court before the file was 
returned ; so the whole of that file was 
in evidence. . A bahi of the late Bakhshish 


Singh has now been put in, relating to, 


the income from the 15 squares, alse 
khasrah girdawart papers to show the har. 
vests onthe squares, and papers (dakhdlas) 
to show that Bakhshish Singh obtained 
treasury receipts for the payments of 
masrana. We fail, however, to see how these 
advance the case ; the grant being in Bakhe 
shieh Singh’s name the reseipts for the 
nazrana would, of course, be also in his 
name, and as to the bahi and khasrah 
girdawari papers it is admitted that he was 
in possession of the 15 squares and manag- 
ing them (whether as owner or on his 
father’s behalf) until his death, Then cer- 
tain papers are put in to show that he was 
Lambardar and part owner of a village 
bearing his name in the 
and also managing some land on bebalf of 
his uncle, and it is said that this would 
have shown that the Courts were wrong 
in thinking that he had no private funds 
from which he could pay in the nagrana. 
But it is not suggested that he embezzled 
the profits of his unele’s land; his uncle 
Bur Singh (page 827) says Bakhshish Singh 
gave him the produce, though he submitted 
no written accounts. Ag to the other land 
in Multan we do not suppose the produg- 


Multan District, © 


- made in his name and 
possession’ till his death is not sufficient. 


` 
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tion of documents relating to them would 
have made the least differensa to the 
former case, the decision in whish was 
based mainly on the ground that the 
grant was made in consideration of Partab 
Singh’s services, and was really a grant 


to him and not to his son, AL is true 
that’ the District Judge says, “the defend- 
ants did not, ‘and 1 believe could not, 


produas the least evidence to prove that 
Bakhshish Singh had any separate purse 
and paid this large amount ont of his 
posket.” Sasing, however, that Bakhshish 
Singh’s name was shown. as tenant, of the 


-squares and was admittedly in possession 


and managing the squares, . Musammat 
Basant Kour and her advisers may well have- 
thonght that it was useless to produss evi-. 
dence as to the Multan. land (if they ever 
thought at all abont this evidensa); if the 


Courts were going to hold that Bakhshish 
“Singh was merely his 


father’s agent as 
regards the squares, 
have taken the same view as regards the 
Multan land. In fact- we are told that 
the Multan land is also the subjeat of litiga- 
tion at the present’ time. 

As to the oral evidence which “has now 
been’ put in, we fail to see that it proves 
“anything worth proving. if the fact of 
Bakhshish - Singh having signed the tenants’ 
register and of the grant having. been 
of his being in’ 


to prove that he, and not his father, wag 
the real grantee, the oral evidence is of no 
avail, 

The story ~ told by Musammat.. Basant” 
Kour and .Bhagat Ram of some papers in 
a box may be true, but we da not see 


. what difference their production would have, 


made to the case, and so we cannot see 
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that their non-production was owing to any ` 


negligence. Bhagat Ram, who was Musam- 
mat Basant Kour’s general agent, talks of the 
original jawab dawa having basn left behind 
and of “his having to get a new one 
written at half .an hours notice, but he’ 
is evidently doing.. his best to help the 
plaintiffs, and we are not prepared to rely 
on his uncorroborated evidence, 

‘Then Mr. Shafi urges that Counsel “did 
not attend the Court at several hearings, 
and did not attend: at the olose to argue 
ethe case. There is certainly no note of 
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their attendance at certain hearings when 
nothing was done, the case being merely 
adjourned because the Colony file had not 
been reosived. In some of the subordinate 
Courts we fear attendance is not always 
carefully noted when the case has merely 
to be adjourned. But even if Counsel did 
not attend on certain dates when it was 


known that nothing would ba done, this 
. is of no sonsequence. As to arguments 
not having been addressed in the first 


Court Bhagat Ram deposes that there were 
mo argaments, but he does not say why, 
except that he says “the Court did not 
pass any order for hearing arguments,” 
which implies that no chance for arguments 
was given. Had this been so, surely it 
would have been urged in the grounds of 
appeal to the Divisional Judge, but we are 
not shown that this point was ever raised 
befora the Divisional Jadga. Mr. Shafi 
suggests that arguments were not - heard 


they might. easily’ ` because Counsel were not engaged to argue 


the..case, but there is no. evidence in sup- 


-port of this suggestion and it.is opposed 


to what is suggested by Bhagat Ram’s 
statement as to no opportunity for arguments 
being allowed. 


Then it is urged that the TAA suit 
was undervalued and that had the defend- 


` ant’s guardianu“ got the valuation corrected 


‘there would have been a first appeal to 
this Court from the District Judge’s decree, 
in:tead of a second appeal which, though 
it was an appeal on facts as well as law (as 
the Punjab Courts Act at that time allowed 
of a further appeal on facts in suits above 
a certain value), was dismissed summarily, 


Mr. Shafi points out that though there 


was a further appeal on fasts as well as 
law, “ib was not the common practice of 
this Court to reverse concurrent findings 
of fast by two lower Courts, whereas all the 
facts are fully considered in first appeals. 
Granting all this, we note that beyond the 
bare statement that the suit waa under- 
valued. Mr. Shafi has done nothing; he has not 
pointed” us to any evidence from whioh 
we can say what the correct valuation 
was. 


It is of course quite possible that had 
the present Counsel been engaged in the 
former oase the case might have been 
argued with greater ability, but thia elone 
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is no ground for setting aside the former 
decree. 

~ "We agree with the lower Court that 
the minors were properly represented through- 
-ont the former trial, and that there was 
no negligence onthe part of their guardian 
but that she did all that éhe sould to pro- 
teot their interests. We uphold the lower 
Court’s order dismissing the suit, and dis- 
miss this appeal with costs. 

Appeal dismissed, 


rere 
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_ PATNA HIGH COURT. 
Seconp Crvin Appgan No, 90 or 1918, 
July 9, 1918, 

Present: —Mr. Justice Jwala Prasad 
and Justice Sir Ali Imam, Kr. 

Syed SARAFAT HUSAIN— APPELLANT 
` 7 versus 

Sheikh KHURSHED ALI— RESPONDENT. 

Succession Certificate Act (VIE of 1889), 8. 16— 
Payment of debt to holder ‘of certificate, whether 
sufficient dischurge—Civil Procedure Code (Act F of. 
1998), 3.37, O. XXI, r. 10—Hwecution of decree 
Court which passed decree, ceasing to exercise juris- 
diction—COoaurt competent to execute decree. 

Payment of a debt due tothe deceased to the 
holder of the succession certificate is a valid and 
dufficient discharge of the debt under section 16 of 
the Succession Certificate Act,and the title of the 
holder of the certificate to collect debts due to 
the deceased is conclusive, [p. 959, col. J.] 

The power to.execute a ‘decree is vested in the 
Court which passed the decree but in the event 
of the Court ceasing to exercise- jurisdiction it 
would be exercised by the Oourt which would 
have power at the time ‘when the application 
was filed to try the suit. [p. 959, col. 1.) 

. Appeal from a desision of the District 
Judge, Bhagalpore. 
Mr. Khurshed Husnain, for the Appellant. 
Mr. Mohamed Tuhir, for the Respondent. 
é JUDGMENT. 

Jwata Peisan, J—This appeal arises out 
of an execution of a decree which was.ob- 
tained by one Musammat Sahebjan on the 
“28th, April 1914 in the High Court of Caloutta. 
-The decree is in respect of costs “incurred 
by the desree-holder in the appeal filed 
by the judgment debtor against an award 
made by tho District Judge under the 
Land Acquisition Act. ` 
Sahebjan is dead, Oae Alikan put ithe 


+ 


A 
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decree in execution alleging herself to be 
the representative of the deceased decree- 
holder, but on objection by the judgment- 
debtor. it’ was held thatshe had no right 
to execute the desras, This: was disposed 
of onthe 22nd June 1916. The respon- 
dent Khurshed Ali ` obtained a succession 
certificate from the District Judgé and 
filed the present application for execution as 
the reprasentative of Sahebjan, the deceased 
decree holder, on the 22nd May 1917. ` The 
judgment. debtor objected to the execution 
by Khurshed Ali on the ground that tha 
decree was barred by limitation. The Sub- 
ordinate Judge, “by. his order dated the 3rd 
Noyember 1917, disallowed the objeotion and 
held that the execution of the decree was 
not: barred inasmuch as in the prior execu- 


' ‘tion of the decree by Alikan the liability 


under the decree was admitted by the judg- 
meut-debtor in his petition dated the 22nd 
June'1916, Against this order of the 
Subordinate Judge the judgment-debtor 
preferred an appeal to the District Judge. 
This’ appeal was disposed of by the learned 
District Judge on the 21st Desember 1917, 
agreeing with the Subordinate Judge that 
there was a valid acknowledgment of the 
lability under section 18 of the Limitation 
Act. The judgment. debtor has now come 


’ to this Court in second appeal. 


Tho decrse-holder . 


Besides the aforesaid objection raised in 


the Courts below that the decree was barred . . 


by limitation, the judgment-debtor bas raised 
the following objections; 

(1) that Khurehed Ali had no right to 
execute the decree inasmuch as he was not a 
legal representativa of the deseased deoree- 
holder, and 

(2) that the Subordinate Judge before 
whom the execution of the decree was filed 
had no jurisdiction to execute the devree 


_ which was passed by his predecessor-in- 


office, inagmuch as the decree was .obtained 
under the Land Acquisition Act and the pre- ` 
sent Subordinate Judge has not the power of 
a Court” under the Land Acquisition Act 
Asto the first objection, namely, that the 
decree is barred by limitation, , we are in 
full agreement with the views of the Courts 
below that there was a valid acknowledg- — 
ment of tha liability under sestion 19 of 
the Limitation Act. This asknowledgmant 
consists in the mantidn of the desree in 
paragraph l of the pafition of tha judgmsat.- | 
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debtor dated the 22nd June 1916, whereia 
it is said that ‘“Musammat Sahebjan had 
obtained a deéree for costs;- she is not the 
- predecessor of the petitioner (Musammat 
Alikan) nor is the petitioner her heiress.” 
The above is a clear admission of the 
liability being subsisting under the decree. 
This is sufficient for the 


acknowledgment under section 19 of the - 
Limitation Act. The gontention is, therefore, 
overruled. : 


As'regards the locus standi of the appel- 
lant Khurdhed Ali to execute the desree, it 
ia sufficient to state that Kburshed Ali 
has obtained a succession certificate under, 
Ast VII of 1889, and the certificate under 
the said’ Act is solely for the benefit of the 
judgment-debtor in order to protest him 
from the claim for the sum being made 
by a person other than the, holder of the 
certificate. Payment to the kolder of the 
certificate is a valid and sufficient discharge 
of the debt. The effect of a certificate under 
the Act has been defined in section 16 of 
the. Act and it is: obvious from a perusal of 
that section that the title of the holder of 
the certificate to collect debts due to the 
deceased is conclusive. In this view it is 
not at all necessary to decide whether under 
the objection petition of the 22nd June 
1916' there is an acknowledgment of the right 
of Khurshed Ali to execute the decree, 
Clause 3 of the objection is not a olear ad- 
mission of the status of Khurshed Alias the 
heir, and legal:representative of Sabebjan 
deceased. The contention of the appellant 
is disposed of upon the legal aspect of 
the question under the Succession Certificate 
Act, This contention is also overruled. 

The last contention is with regard to the 
jurisdiction of the Subordinate ` Judge to 
execute the decree. - It is said that the 
Subordinate Judge has not got any’ power 
under the Land Acquisition Act, as the decree 
was passed by his predecessor-in-offica whé 
had been invested with the power of a 
“Court” under the Land: . Acquisition , Act. 
No doubt under section 37 read with Order 
XXI, rule 10, the power to execnte a decree 
is vested in the Court" which passed the 
decree, but in the event of the Court 


`- geasing to exercise jurisdigtion it would be 


exercised by the Court which would have 
power at the time when the application was 
filed to try the suit. But there is absolutely 
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no material upon the record upon which it 
san be determined whether the Sabordinate 
Judge who- is executing the decree is, not 
vested with power under the Land Acq mai- 
tion Act. The point was not raised in the 
Courts below and there isabsolutely nothing 
to show that the contention of the appel- 
lant is at all correct. We are, therefore, 
unable to hold that the Subordinate Judge 
who has executed the desree was not vested 
with the power to do so, The presumption 
is that he had the power to execute the 
decree, The result is that this appeal is dis- 
missed with costs, 


Imam, J.—I agree. - $ t 4 
Appeal dismissed, 


! 


CALOUTTA HIGH COURT. ' 
ÅPPRAL FROM APPELLaTE Decese No, 1109 
ı or 1917, 
November 26, 1918, 
` Present:--Mr, Justice Baacheroft, 
SHASTI CHARAN BISWAS—Puaintive — 
APPELLANT ` 


ba Versus 

NAKUL CHANDRA BARUA AND oraprs— 

ais Derenpant3— RESPONDENTS. 

es judicata—Mutuality—Bengal Land Revenue Sales 

Act (XI of 1839)—Purchaser at revenue sale, right of 
to enhance rent—Rent assessed in suit between em 
Proprietar omi tenant, whether binding upon pur- 
chaser—Bengal Tenancy Act (FII B.C. 
sgl & C. of 1885), 

Matuality i es judi 
a aes ity is one of the tests of res judicata. [p, 960, 

The position of the purchaser of an estate at a 
revenue sale, at any rate in respect of his relatious 
with his tenants, is not absolately independent of 
that of the ex-proprietor. [p. 940, col 2.1 

When rent has .boen assessed in a suit between 
the proprietor of an estate and the tenant, - there 
is a statutory presumprion under section 27 of the 
Bengal Tenancy Act that it is fair and equitable 
and that presumption is not affected by the fact 
a te omaso gan hands by reason of a sale 
under the Benga! Land Revenue Sal a a 
ane g ales Act. Tp. 960, 
A The purchaser of an estate at a revenue sale 
is subject to the same limitations imposed by 
the Bengal’ Tonancy Act in regard to suits for 
ee of rent as the ex-proprietor, including 

e time limit imposed by section 87 of the. 
[p. $60, col. 2.7 , eee 


. 
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Appeal against the decree of the District 
Judge, Chittagong, dated the 29th March 
1917, modifying that of the Munsif, North 
Rauzan, dated the 18th February 1916, 


Babas Joges Ohandra Roy and O. O. Sen, 
for the Appellant. 


Babu Ohander 
Respondents. 


JUDGMENT.—In this appeal the plaint- 
iff is the appellant. The suit was one 
for rent. The plaintiff was a purchaser of 
an estate at an auction sale under Act 
X( of 1859. He claims that rent should 
be recovered at Ra. 33 per yaar. A number 
of dosuments have been pub in in evidence 
referring to the previous litigation between 
“the parties.- For the purposes of the present 
appeal it is only necessary to refer to 
one of them, pamely, the decree of the 

“year 1903. That was in a suit by the 
previous proprietor of the estate against 
these tenants for assessment of rent and 
in that case the rent was -assessed at 
Re. © 26-12 0. Relying on-that decree 
the Munsif gave the plaintiff a decree for 
rent at the rate assessed in that decree, 
On appeal the learned Judge set aside 
the Munsif’s decree- and, gave the plaintiff 
a decree for rent at the rate of Rs. 9 per 
year, that being the rate which was 
shown in the Record of Rights which was 
published in the year 1895 and as he was 

. of opinion that there was no evidence to 
show that any other rate was a fair and 
equitable rate. In regard to the desree 
of the year 1903, he was of opinicn that 
this was no evidence as ib was nob inter 
partes, the reason being that the ex- 
proprietor was not the predecessor.in- 
interest of the purchaser at the revenue 
sale. . - 


In this appealit is contended that that 
decree operates as Fes judicata between the 
parties. It waa: passed ex parte. That, 
however, does not affect the question, Ib 
is argued on behalf of the appellants that 


Sekhar Sen, for the 


the purchaser at a revenue sale, though’. 


‘he is not & successor-in-interest of 
the ex-proprietor, has rights which are 
not lower than those of the ex-proprietor but 
may be higher, as‘has been held in various 
desisions of this Court to which it is not 
necessary to refer, Against that it is 
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argued that the tenants cannot be 
bound by the- desision in the previous 
suit because the landlord would not be 
bound. No doubt mutuality is one of 
the tests of res judicata. . Bat it is not 
sufficient to assert that the landlord 
would notbe bound. The position requires 
examination. i l 

It would lead, to say the least, to grəat 


inconvenience if rights which .have been 


settled in the Court between landlords 
and tenants should be liable to be upset 
every time en estate changes hands by 
reason ofa sale under the Land Revenue 
Sales Act. 16 is also clear to my mind 
that the position of the purchaser at a 
revenue sale, ab any rate in respect of 
his relations with’ his tenants, is not 
absolutely independent of that of the əx. 
proprietor. In” fast conditions under the 
rent laws of this country are ‘such as 
sometimes to lead to apparently peculiar 
results and the learned Judges in some 
cases’ have even gone so far as to hold 
that tenants who have bsen settled by a 
trespasser in possession are protected against 
the rightful proprietor: It would seem’: 
anomalous, after an arrangement has been 
come to by tenants with the rightful pro- 
prietor, that the arrangement -should be 
liable to be ppset if his estate happens 
to change hands- by reason of his default 
in the payment of revenue. 

. Section 37 of the Land Revenue Salea 
Act provides thata purchaser at a revenue 
sale shall be bound by the same limitations 
as the ex proprietor in regard to tenants 
of certain classes. Now the defendant in 
the present case is an oscupancy ratyat 
and under the last clause of section 37 
the purchaser at the revenue sale is not 
entitled to enhance rent in any way other 
than that in which the ex proprietor would 
have been entitled to enhance rent When 
the rent has been” sssessed there is a 
statutory presumption under sestion 27 
of the Bengal Tenancy Act that it is feir and 
equitable, That presumption is not affected by 
the fact that the estate changes hands. 
Then sections 28 to 37 of the same 
Act describe in what circamstanses rent 
may bə enhancad. It is, therefore, 
perfectly clear, reading sections 27 to 37 ‘of 
the Bengal Tenancy Act with section 37 
of the Land Revenue Sales Act, that the 


a 
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incoming proprietor is subject to the 
same limitations imposed by the Bengal 


Tenancy Actin regard to suits for enhance- 
ment of rent as the’ex-propriator, including 
the time limit imposed by section 87 of 
the Tenancy Act. 

The decrea of the lower Appellate Court 
must ba set aside and that of the first 
Court restored with costs proportionate to 
the success of the plaintiff. < 

Decree set aside, 


ri ae 


NAGPUR JUDICIAL COMMISSIONER'S 
“ COURT.. 
Secoyo Civic Appeat No. 253B or 1917, 
Ostober 17, 1918, ` 
Present:—-Mr, Mitra, A. J.C. 
SHEORAM—Puaint.re—Arrent ANT 
versus 
CHINTOO AND ayorasr—Dorenvants— 
RESPONDENTS. ; 

Limitation Act (EX of 93), s. 12—Time spent in 
obtaining copies—Judgmsnt anl decree, copies of, 
applied for on different dates —Both periods, whether 
can be allowed. 

The law does not fix any particular time for 
, the making of an application for copies or require 
“that copies of both decree and judgment ‘must be 
` applied for simaltaneously. fp. ¥6:, col +] 

An appellant is entitled to deduct the aggregate 
period taken in obtaining copies of judgment and 
decree if they are applied for on different dates, 
provided that both. the applications are made 
before the expiry of the period - of limitation 
prescribed for filing the appeal. [p +6’, col «.] 

: Baymal v. Firm of Jamnadas Potdar, 42 Ind Cas. 

965, Mirza Yadali Beg v. Govind Pershad, 3. A. No. 43B 
of 191’, followed. 

Parshram v Iikhan, 10 Ind. Cas. 865;7 N. L. R. 
67, distinguished. 


Appeal from the desree of thé 2nd Additional 
Divisional Jadge, Akola, in Appeal No. 29 of 
1916, dated the 2lst Fabruary 1917. 

Messrs. P. 3. Kotwal and G. R. Deo, for 
` the Appellant. 

The Hon'ble Mr, G. P. Dick, for the Re- 
spondents, 


JUDGMENT.—The respondents have 
raised a preliminary objection that this second 
appeal is barred by limitation, The judg- 


ment of the ‘lower Court was deliyared on ~ 


- the 2ist February 191:7.. Copy ‘of it was 
applied for on the 3ed Mirch aod was 
supplied on the Sth May. Applisation for 
copy of the desreeassompanied by a money 
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order was received by post in the office on the 
18th May during the vacation. It was, there- 
fore, treated as having been recsived on the 
16:b Juna when the Court re-opened. The copy 
of the decree was delivered on the 30th 
July and the appeal -was tiled the very next 
day. lf we exclude the time taken for, copy- 
ing the judgment only, the appeal is barrad by 

“three days. If, however, a deduction is made’ 
of the time taken in copying the decree only, 
forty-eight days ran against the appellant out 
of the prescribed period of ninety days. The 
respondents rely upon the head-note* in 
Farashram v. Likthon (1):— 

“If a copy of ths jadement alone is first 
Bpplied for, it will be necessary for the. 
appellant to explain to the satisfaction of the 
Court why a copy of the decree was not 
applied for at the same time. And in such 
a case in the absence of a satisfactory expla- 
nation, the time takeh to obtain a copy ot the 
decree will not be excluded in computing 
the period of limitation prescribed for the 
appeal.’ 

ln Bagmal v, Firm of Jamnadas Potdar (2) 
the learned Judge, however, soncsedes that 
no explanation is required of an appellant 
when he files the latter applitation for copy 
within the period of limitation. The judg. 
ment proceeds:— 

“in these Provinces it is a well-resognised 
practice for an unsuccessful litigant to 
obtain copy of judgment first so that he 
way consider whether he will appeal or 
accept failure, and where the whole of the 
time thus spent falls within the scheduled 
period no question of exsluding that time 
need necessarily arise, Nonetheless it is 
undoubtedly open toa litigant to postpone 
applying for copy of jadgment and decree 
till the very lust day of the scheduled 
period, having come to a decision on in- 
spestion of the original, in view of this 
practice: 1 think the plain wordiny of section 
lz of the Limitation Act must be given 
its full effect when two applications are 
filed each within the period prescribed by 
law for appealing.” 

‘Accordingly deduction of the aggregate of 
the two periods was given. In this case 
it so happened that both the applications 
for copies were made within the period 

(1) 10 Ind, Cas. $66; 7 N. L. R. 67. 


(2) 42 Ind. Cas 965. ani s 


T #Hoad-noto of 7 N... R.—Ed, 
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allowed for the Gppsali: In the case ə before 
me application for the sopy of the decree 
was made within the ninety days but at a 
time when the copying department was closed 
for receiving applications for copies. It 
was, therefore, properly registered under the 
rules .as having been made on the first day 
of/re-opening. 
* The appellant relies on the “following 
passage in the judgment of this Court in 
Mirza Yadali Beg w. Qovind Pershad (8) 
“The law does not fx any partioular time 
for the making of an application for copies, 
or require that copies of both desree and judg- 
meant must be applied for simultaneously.” 


‘It is not nédessary to make a reference to , 
@ Bench for the decision of the case. The 
appellant applied for “both the copies within 
the scheduled period. He is not responsible 
“for the Court being closed on the 18th May. 
I hold that the appellant is entitled to deduct 
sixty-seven days for the copying time of the 


judgment and forty-five days for that of mined later on. 


the decree. 
time. 

As regards the merits of the case the 
appellant gave. no legal evidence of the 


The appeal is, therefore, within 


mortgage. The execution of the deed was 
denied and there was a distinot issue 
calling on ‘the appellant to prove the 


mortgage deed, He did not ask the lower 
Appellate Court to give him a further 
opportunity of calling the attesting witness. 


INDIAN OASES, 


$ 


kadi9 


A suit for recovery of possession of land and 
mesne profits which wasvalued atthe value of the 
land plus the amount of antecedent mesne profits 
was decreed in its entirety, but the Court did 
not ascertain the amount of mesne., profits. The 
defendant appealed, challenging the whole decree : 

Held, that the appeal must be valued at the same | 
valuation as the snitand must bear the same Court- 
fee stamp. [p. 968, col. }.] 


FACTS,—This was a 
possession of ‘certain ryots kasht land 
valued . at Rs. 380 and for recovery of 
mesne profits pust and future brought against 
five defendants. The antecedent mesne 
profits claimed amounted to Rs. 2,214-7-0, 
Thus the suit was valued at Rs. 2,594-7-0, 
“the total value of the.land and of the amount 
‘of antecedent -mesne profits. The plaint 
was stamped with a Court- fee stamp 
sufficient to ‘cover that valuation. The 
suit wag decreed for possession and mesne 
profits against defendant No. 1. The 
trial Court did not ascertain the amount 
cf mesne profits, but left it to ke deter- 
The contesting defendant 
appealed to the Distrist Judge and 
challenged thé whole decree of the trial 
Court, The appeal was dismissed, - The 
defendant thereupon appealed to the High 
Court, again challenging the whole decree. s 
The appellant valued his appeal in the 
lower Appellate Court at Rs. 380 only, 
the value of the land, omitting the 
amount of antecedent mesne profits /from 
the valuation and paid Court-fea on 


suit for khas 


I can find no ground for interference in Rs. 380. The appeal in the High Court 


second appeal. The appeal is, therefore, dis- 


missed with costs, , 


, < Appeal dismissed. 
(8) B. A. No, 48B of 1912. 


PATNA HIGH COURT. 
Seconp CivIL Arrear No. 766 or 1918. 
May 31, 1916. 
~ Present :—Mr. Justice Roe. 
. MANIK CHAND RAM-—APPELLANT 
versus 
Musammat BIBI NAJIBAN—Responpenr., 
Court-fee—-Valuation of sutt—Suit for possession 
and mesne profits—Mesne profits not ascertained by 
Cowt—Appeal, valuation of —Court.fee payable, 


was similarly valued and similarly stamped, 
The stamp reporter objected that the 
appeals to the lower -Appellate Court and 
to the High Court were undervalued 
and understamped. He submitted that 
each of the appeals should have been 
valued at Rs. 2,594-7-0, the -value of the 
suit inclusive of antecedent mesne profits, 
and an ad valorem Court-fee on that 
amount should have been paid on the 
memorandum of appeals because the grounds 
taken in the memorandum of appeals in both 
the Courts went to the root of the plaint- 
iff's oase and challenged the whole decree. 
He relisd on SBrahmayya v. Lakshmi- 
narasimham (|), Bujhawan Rai vy. Makund 
Lal (2), Dilawar Husain v. Bhagwat 


(1) 16 M 310; 5 Ind. Dec. (N. 8.) 923. 
(2) 15 A. 112; A. W.N. (1892) 248: 7 Ind. Deo, 
(x. 8.) 789. 
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Das (8) and Banwari Lal v. Sheo` Sankar 
Misser (4). The question of Court-fee 
was referred iby him to the Taxing Officer. 
The Taxing Officer agreed with the stamp 
reporter but considering the case to be 
of general importance referred it to. the 
Taxing Judge. In the course of his order 
of reference he observed as follows:— 
“Defendant No. 1 in his first appeal con- 
tested ‘the whole decree and asked for it 
to be set aside, But he ‘valued his ap- 
peal at Rs, ‘380, the value of the land, 
and paid a Oourt-fee of Rs 28-8-0 only: 
He has done the same in bis second 
appeal to this Court. This is, in my 
opinion, wrong. The appellant was bound 
to value his appeal at the valuation in 
this plaint. This value was, as I have 
said, Rs. 2,594-7-0 andon thishe should 
have paid a Court-fee of Rs. 155 both 
in the lower Appellate Court and in this 
Court. It is contended, however, that the 


amount of mesne profits not having been, 


ascertainéd by the- first Court, the appel- 
lant was not bound to pay Court-fee 
on this amount. This matter, however, 
has been fully discussed. in the case’ rø- 
ported as Banwari Lal v. Sheo Sankar 
Misser (4). In that case the whole ques- 
tion was very fully considered and it was 
held that although the amount “of mesne 
profits was not ascertained, the appeal 
should be valued at thé same amount as 
the plaint and the Conurt-fee paid accord- 
ingly. This decision is, I consider, correct.” 

Messrs. Kulwant Sahat and Nawal 
Kishore Prasad I, for the, Appellant. 


‘ ORDER.—The learned Vakil is not pre- 
pared to contest the, learned Registrar’s 
decision and will pay the deficit Oourt- 
‘fee, if allowed time. The learned Re- 
gistrar will deal with the question of 
the time within which the Court-fee is to be 
paid, ` 
Order accordingly. 


(8) 4 A. L. J. 130: A, W. N. (1907) 68. 
: (4) 1 Ind, Cas. 670; 13 O, W. N, 816. 


_ BOMBAY HIGH COURT. 
Seconp Givin Aprea No. 1108 of 1916. 
January 15, 1919. 

Present :—Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Hayward. 
BAI KURVARBATI AND oruers— 

DaranpaNnts—APPELLANTS 
versus 
JAMSEDJI RUSTAMJI DARUVALA 


AND OTHERS— PLAINTIFFS — RESPONDENTS. 

Easements Act (V of 1882), ss. 16—Easement of 
light and airv—Peaceable enjoyment, what is—In- 
terruption— Protest, whether amounts to interruption. 

Peaceable enjoyment, within the meaning of sec- 
tion 16 of the Easements Act, means enjoyment 
without interruption or opposition of the servient 
lee sufficient to defeat the enjoyment. [p. 965, 
col, 1. 5 p 

Obstruction or opposition tothe enjoyment of a 
right of easement must find expression in some- 
thing sme onthe servient tenement itself. [p. 965, 
col.:1, 

Mere protest on the- part of the servient owner 
does not amount to interruption. [p. 965, col. 1.) 


Second appeal against the decision of the 
District Judge, Broach, in Appeal No, 37 
of 1916. ~ = 
< FACTS of the case are :— The plaintiffs 
filed the suit for an injunction compelling’ 
the defendants to remove a structure made 
of iron sheets and rafters and fixed against 
plaintiffs’ Jalis and windows and terrace 
and also for a permanent injunction re- 
training the defendants from erecting any 
temporary or permanent structure against 
tho“ said Jalis, eto., so as to interfere with 
their light and air. The plaintiffs alleged 
that defendants’ house was to the west of 
their house and that in their house they 
had been reosiving light and air through 
(1) two Jalis on the Ist storey, (2) two 
windows and the terrace on the Znd 
storey, and (3) one window on the 8rd- 
storey from ancient times. That a former 
owner of defendants’ house had _ served 
them with a notice on lith February 
1915 and in spite of that they continued to 
enjoy the rights. That the defendants erected 
the structure in disputeon 24th February 
1915 after plaintifs’ prescriptive rights 
had matured by adverse user. That the 
defendants had no right to obstruct their 
rights and that by their actions plaintiffs’ 
house had become unfit for habitation. 


The defendants contended, among other 
things, that the plaintiffs had not acquired 
the easement of light and air as they had 


o 
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twice sent notices to tbe plaintiffs and 
messages were sent to them to olose the 
windows and that no. injunction ought to 
be allowed. 


Both the Courts below were of opinion 
that the plaintiffs had acquired the right 
of easement by enjoyment for twenty years 
and that they were, therefore, entitled. to 
a mandatory injunction. The defendants 
appealed to the High Court. 


Mr. H. V. Divatia, for the Appellants, con- 
tended that defendants had sent two written 
notices to the plaintiffs protesting against 
the opening of the windows ‘and that, 
therefore, the plaintiffs’ enicyment was 
not “peaceable” under section 15 of the 
Easements Act, because peaceable meant 
‘“‘non-sontentions” and the giving of notices 


showed that there was a contest or op. | 


position. He relied on the authorities in 
Dalton v. Argus (1), John George Bagram v. 
Khettranath Kovformah (£;, Gale on Ease- 
ments, page 205. 


In any oase the plaintiffs were not entitled 
to an injunction, but only damages, because 
the Jower Court had found that plaintiffs 
had sufficient light from other directions. 

Mr. G N. Thakare, for the Respondents, 
contended that the mere giving of a notice 
would not make the plaiatifis’ enjoyment 
the reverse of peaceable, and that it was 
a question of fact found in his favour, by 
both the lower Courts. He relied on the 
judgment of Lord Selbourne in Dalton 
v. Angus (1) and Peacosk on Easements. 

` As to the question of damages, be relied 
on the findings of fact in his favour, 


JUDGMENT. : 


corr, C. J.—This suit was filed by the 
pleintiffs for a mandatory injunction direct- 
ing the defendants to remove the screen 
erested by them againat certain Jalis and 
windows in the western wall of the plaintiffs’ 
house and to the west of the terrace on 
the second storey, and fora permanent in- 
junction restraining them from obstruating 
the passage of light and sir to the Jalis, 
windows and terrace in future. 


(1) (1881) 6 4. C. 740 ut p. 786; 50 L. J, Q. B. 689; 
44 L, T, 844; 30 W. R. 191; 44 J. P. 182, 
(2) 3 R. L. R, O. C, J, 18 at p. 44. ? 


The lower Courts baye held that the 
plaintiffs are entitled to a mandatory 
injunoetion for removing the screen except as 
to the terrace, ard that they are not entitled 
to a permanent injunction restraining the 
defendanta from obstructing the passage of 
light and air to the Jalis and windows. 


The appeal has been preferred by the 
defendants against the mandatory injuncticn, 
and cross-objections have been preferred by 
the plaintiffs on the ground that a permanent 
injunction should bave been granted. The 
claim for permanent injunction has not 
been pressed, and is clearly untenable in the 
circumstances as they-exist at present. 


The only question remaining, therefore, 
is whether the defendants should succeed 
in their appeal with regard to the manda- 
tery injunction, The screen was erected 
more than 20 years after “the Jalis and 
windows same intn existence and the 
access of light and air through the Jalis 
and windows has been uninterrupted, so far 
as physical interruption goes, for upwards 
of 20 years. The easement, therefore, claim» 
ed by the plaintiff has prima facie been 
avsquired. But it is argued that the 
access and use of light and air have not been 
“peaceably enjoyed” according to the 
meaning of those words in section 15 of 
the Easements Ast, 


It is contended that the enjoyment has 
not been peaceable, asin 1895 and again 
in 1911 notices were given objecting’ to 
the maintenance of the windows and Jalis. 
It is contended by the learned Pleader 
‘that, according to the English authorities, 
it cannot be said that there has been 
peaceable enjeyment’ if there has been 
protest, and a passage from the judgment 
of Mr. Justice Brown in advising the 
House of Lords in Dalton v. Angus (1) 
was referred to, in which the learned 
Judge threw out some suggestions as to 
the weight to, be attributed to protest 
while an easement is in the course of 
acquisition. In the ruling judgments which 
are to be found recorded in that case, 
Lord Justice Brown’s is the only judgment 
which suggests that protests can have any 
effect, and Mr. Justice Lindley in advising 
the House said that he sould find no 
trace of any authority in support of the 
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provision that a»: protest would be effective 
. to prevant the acquisition of an easement. 
No support for the provision contended 
for is to ba found in the judgments of 
their Lordships of the House of Lords in 
that case, 

Then Sturges v Bridgman G) Was nalirah 
to, in which it was said that the enjoy- 
ment would not be\ peaceable if a servient 


’ owner contested and endeavoured to interrupt . 


It is not merely coutest- 
ing but it is contesting combined with 
endeavours ‘to interrupt, which the, Court 
thought might interfere with the acquisi- 
tion’ of an easement, 

In Waton v. Swansea Waterworks Oompany 
(4) it was held that a conviction before a 
Magistrate’ not appealed against might be 
an acknowledgment that the oconpation 
was not as of right. It is to be observed, 
however, that the: Easements Act, section 
15, where it deals with the’ easement of 
light and air for a building, does - nob 
make enjoyment as of right one of the 
conditions for the suosessful acquisition of 
such an easement. “ 

The learned Pleader for the respondent 
has referred .the Court to the Tagore Law 
Lectures delivered by. Mr. Peacock (pages 
860 and 361), who deduces from the cases 
that “peaceable enjoyment” meens “enjoy- 
ment without interruption qr opposition of 
the servient owner sufficient to defeat the 
enjoyment”, and again “that obstruction 
or opposition to enjoyment.must find expres- 
sion in something done on the servient 
tenement or the .legal proceedings.” 
reference to legal proce3dings is no doubt a 
reference to the ‘judgment in. Huiton v. 
Swansea , Waterworks Company (4), to 
‘which I have already attended, It does 
not appear to me that the true effect of 
the authorities ean be put more oonsisely 
or acenrately than in the statement in 
` Peacosk’s Lectures, I, therefore; find that 
there bas not bsen any interruption of the 
peaceable enjoy ment of the easementclaimad 
dering the 20 yeara’ necessary for its 
acquisition, 

Then it ia argued that upon the find- 
ings of the Couct as to tha effasts of tha 

“interferanaa a mindatare injnashion nught 

g) «1879 11 Ch D. 852; 18 L. J. Ch 783; 41 L, T. 
219: 28 W R 200 

(4) (185i) 17 Q B. 267; 29 Ts. J. Q. B. 482; 15 Jur. 
673; 117 WR. 1282; 85 R. R. 435. 


the enjoyment. 


‘ 
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not to have been granted. Butthe Court 
finds that the defendants have completely 
locked up the Jalis and windows in the 
western wall, which are the only apertures 
in that wall, by erecting the screen olose 
to the wall and have completely. cut off 
plaintiffs from assess of air from the west 
and as to the Jalis on the first floor the 
light and air in the rooms are insufficient, 
and that is admitted by one of the 
defendants. Whether: or not plaintiffs 
could get on without access of ight and 
air through the Jalis and windows in the 
2nd and 3rd atoreys is a question which 
we have not got ta decide, but the 
defendants 
obstraction against the Jalis and windows 
in the lst floor, They must, therefore, 
take down the whole screen. For these 
reasons it appears to me that the judg- 
ment ‘appealed frem was right and this 
appeal should. be dismissed with costs. 
The cross objections are also dismissed with 
costs. ` 
Hayward, J.—I concur, 
$ A Appeal dismissed, 





CALCUTTA HIGH COURT. 
Appgest- From APPELLTER Dzorgs No. 1003 
or 1916, N 
August 22, 1918, 

Present : —Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr Justice Panton. 
JITENDRA GOPAL ROY AND orsexs— 

ki DeFANDANTS—- APPELLANTS 
“versus, 
MATANGINI alias SUSAMOYE DEBYA 
AND OTHERI— PLMNTIFES — RESPONDENTI, 
Bengal E-tater Partition Act (V B. O. of 1897), as. 


` 83, 119—Order under a. §3—Jurisdiction—§ 119 , appli. 


cability of, when order under 8. 83 is aurthout paris. 
diction —Suit for deolaration that order under 5 83 
is without juriadiction, maintainability of—Limitation 

Act (IX of 1902), Soh..I, Arts 14, 120—8uit for 


* declaration that order under 8. 83 is not legally valid 


—Limitation 

An order made by a Deputy Collector under 
section 83 of the Rengal E:tates Partition Act 
of a patni tenure created by one of 
the provrieturs of the estate and not admitted 
by all the recorded proprieturs to have beon 
go created is without jurvsdiction. ip 987, col 1.3 


. 


clearly cannot maintain their 
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Section 119 of the. Bengal Estates Partition Act 
does not apply to a case where the order of the 
Deputy Oollector purporting to have been made 
under section 83 was without jurisdiction and, there- 
fore, wholly void. [p. 967, co), 1] * = 

Article 14 of Schedule I of the Limitation Act does 
not apply to a suit asking fora declaration that an 
allotment’ made bythe Collector under the Bengal 
Estates Partition Act is not legally valid. ‘he 
Article of the Limitation. Act which is applicable 
to such a guit is Article 120. [p. 968, col. 1.] 


_ Appeal against the decree of the Sub- ‘ 
ordinate Jadge, Nadia, dated the 3lst of 
January 1916, affirming that of the Munsif, 
2nd Court at Krishnagar, dated the 22nd 
of July 1914. - ` 


Babu Tarakeswar Pal Ohowdhury, for the 
Appellants.—Thesuitis not maintainable, first,- 
because the order complained.of and the allot- 
ment made by the Deputy Collestor were made - 
at the instance of the plaintiffs themselves 
who are, therefore, estopped from questioning 


_ it, and, secondly, because under section 119, . 


clause (b), of the Bengal Estates Partition 
Act an order made under section 83, which is 
within Chapter IX of that Act, cannot be 
contested or set aside by a suit’ in Civil 
Court. The Deputy Collestor under section 
83 could make ano order assigning the 


‘Patnito one of the separate estates formed: 


“out of the present estate and as such 


A 


e 


his order was valid and his action quite 
legal, Moreover, under Article l4 of the 
Limitation Act the ‘suit is , barred, inas- 
much as it has been brought more than done 
year after the date on which the -order 
complained.of was passed by the Deputy 
Collector. | 
_Babu Santosh Kumar Bose (with him Babu 
Binoyendra Nath Ganguly), for the Respond- 
ents.—As to the maintainability of the suit, 
the finding of the Courts below negatives 
the appellants’ contention that the order 
was passed and the allotment made at the 
instance of the plaintiffs ; therefore, no ques» 
tion of estoppel can arise in this age, - 
As*to ‘the bar under section 119 of the 
Estates Partition Act, that seation contem- 
plates -an order lawfully made under section 
83 dnd an aletan which the Deputy 
Collector had jurisdiction to make under 
that section, Section 83, which authorises 
the Deputy Collector to deal with » Patni 
‘provides that he can deal with the Patni 
if it has been created by ali the “pro: 
prietors of the estate or admitted by all 
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the recorded proprietors to have been so 

created. Jn this case the finding of the 

Courts below is that the Patni was created: ` 
by only one proprietor and there was. no 

admission by the others as required . by 

the section. The order of the Deputy 

Collestor, even if it purported to have been 

made under section 83 of the Estates 

Partition Act, conld not have “been made 

under section 83 and is, therefore,a mere ' 
nullity and cannot raise the bar provided 

in section 119 of -the Estates Partition 

Ast. . : 

As regards limitation the order being a 
nullity, Article 14 of the Limitation Act 
did not apply. Referred to Ananda Kishore 
Chowdhury v. Daiji Thakurani (1), --Beioy 
Chand Mahataby. Kristo Mohini Dasi (2), 
a Ohandra Roy v. Faztjudin Hossein _ 

The order passed by‘ the Collector was 
an absolute nullity, inasmuch as such an 
order could not have been passed under 
section 83. That being so, Article 14 did 
not apply. The proper Article applicable to 
this case was Article’ 120, which provides 
for<suits not otherwise provided for in the 
Schedule and gives the plaintiffs six years 
to bring the snit..- 4 t 

Babu- Tarakeswar` Pal Okowdhury, for the 
Appellant, was heard in reply. 

: JUDGMENT; ; 

Sanperson, C. J.— This is an appeal from 
the judgment of the learned Subordinate 
Judge by which-he has-decided in favour - 
of the plaintiffs, and the learned Vakil 
for the appellant, who is'defendant No, 2, 
has relied upon three points. First of all, 
he argued that ‘this suit would not lie, 
The second point be relied upon was that 
the Deputy - Collector had' power to. make. 
the order whick he did under gestion ‘83 
of the Estates Partition Aot of 1897, and, 
thirdly, if he: failed upon the first ‘two 
points, thén he wishes,to rely upon- the. 
argument that the. suit was — barred by 
the Limitaticn Act. I will take the second 
point first, as it is more conyenient to deal 
with that in the first instance. Sectign 83 
provides as follows :—- 7 > 

“When the Deputy Collegtor finds in a h 


r 


(1) 1 Ind Cas. 549; 36 O 726; 100. L. J. 189. 
(2) 210. 626; 10 Ind. Deo. «n.s.) 1048, 
(3) 32°C. 716. pigs 


r 


; that the Collestor 


‘Subordinate Judge stated as follows: 
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parent estate any land whioh is held at h 


a fixed rent on a Patnior other permanent 
intermediate tenure created by all the pro- 
prietors of the estate or admitted by all the 
recorded proprietors to have been ‘so ereat- 
ed,” he may make “ee orders provided 
in the section. = 

With regard to the facts the learned 
is an admitted fact ‘in the-case that the 
defendants’ Patni was created by the'plaintiffs’ 
predeséssor alone who was one of the .co- 
sharer landlords of the Mehal,” and, in 
view of those facta, thé learned Judge came 
to the conclusion that the-Deputy .Colleator 
had no jurisdiction under sestion 83 to 
make the order which in fast he did, as 
the Patni was not created by all the 
proprietors of the estate, “and, it had not 


` 


“It - 
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been admitted by all the recorded proprietors -. 


to have been so created. |: I agree with the 
conclusion at which both, the lower Conrts 
arrived: I think the order which the 
Deputy Collector made was made without 
jurisdiction. - , f 

Now, with regard fo the first point 
the learned Vakil relied upon section 119 


of the Estates Partition Ast, which provides, `. 


as far as, is material to this point, as. 


follows: “No order made under section 40, 
section ` 30, Chapter V, Chapter. VII, 
Chapter VIII, Chapter IX (except seg- 
tion 81)”— (Chapter Nx includes sec- 
tion £3)—"shall be liable to be sontested 
or set aside by suit in any Court, or by 
any means other than those expressly 
provided in this Aot,” 

The learned Munsif came to the con- 
clusion that “the Deputy Collector had 
not made this order under section 83 for 
the reasons which he set out in his judg- 


-ment: and,. of course, if that be so, that 


is, if the Deputy Collestor did not purport 
to’ have made this order under section 83, 
then: section 119 would not apply and the 
suit , would not be barred. Bat: { will 
assume for the purpose of my jadgmént 
did purport to make 
the order-under section 83 of the Estates 
Partition Act, still I think the suit would 
lie, because in -my judgment section 119. 
does nop apply to a` case of this kind 
where the” order of the Collector was 
‘made without jurisdiction and wasy therefore, 
wholly void, 
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Then with regard to the third point, 
namely, the question as to the Limitation 
Act, it has been assumed by both asides 
for the purpose of this appeal that the 
order; which was referred to in the prayer 
contained in the plaint and which was 
alleged ‘to have been made by the Collector, 
was made in the month-of January 1912: 
and, the learned Vakil for the appellant 
has argued that Article 14 of the Limi- 
tation- Act applies to this suit and that 
it should have been brought within a year 
from January 1912; and, that inasmuch as 
it wag not brought until 1914, the suit is out 
of time. 

Now, Article 14 of the Limitation -Aat 
is as follows :— 


í `w‘ 
“Desoription of suit, Period of Time from 
Limitation, which poriod 


begins to run. | 


To set aside any act ‘One year. The date of 
or order of an- officer’ the act or 
of Government in his order.” 


official capacity, not 
herein otherwise ex- 
pressly provided for. 


v 


The first thing which is to be noted is 
that in form this is nota suit to set aside 
any order of an officer of Givernment in his 
cfisial. capacity. It is a suit praying for 
“a deslaratory decree to the effeat that 
the allotment made by the Collestor bet- 
ween the orsharer- landlord and the 
Patnidars cannot be legally valid and. 
that the same is fit to be null and void 
as without jurisdiction and that it is not 
binding between the plaintiff and ‘the 
defendants.” - It has been held by two 
learned Judges of this Court: in Ananda 
Kishore Ohowdhury v. Duiji Thakurani (1) 
to this effect: “Article 14 of the Limitation 
Act no doubt provides that a suit to set 
aside any act: or order of an officer of 
Government . in his offisial capacity, _not 
otherwise expressly “provided for, must be 
commenced within a year from the date 
of the act or order. It has been held, 
however,” in certain cases-there mentioned, 
“that an order made without jurisdiction 
is a nullity and, need not be set aside; 
to an order of this ‘description, Article 
14 has no application.” Therefore, in the 


9 
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firat instance, I do not think that the 
form of thia suit comes within the des- 
eription of Article 14. But the learned . 
Vakil says that tha substance mast be 
looked at. Even if it ba taken asa suit 
for setting aside an order, there is au- 
thority of this Court to the effect ‘that 
where “that order is without jarisdistion 
and is inreality a mere nullity, Article 
14 has no application.” I do not think 


it necessary to express any opinion as to 


, 


_ suit in Bejoy Ohand Mahatab vy, 


“ wes not shown when 


` order 


whether I agree with that last sentence, 


because in this case { rest my judgment” 


upon the ground that. the suit is one 
asking for a declaration that the allotment 
made by the Collector is not legally. valid. 
The form of this snit is more like the 
Kristo 
Mohini Dasi (2), in which it was held that 
Article 14 did not apply. 

Now, that being tha oase, the manon 
“arises, what Article applies.. The learned 
Vakil for the Yespondent has urged that 
‘Article 1.0 applies, and it has not baen 
suggested by the learned Vakil for the 
appellagt that (failing Article 14), avy 
other Article ‘applies, nor have we heard 
apy argument sufficient to satisfy us that 
Article 120 doss nob apply. Consequently I 
think that Artisle 120 applies, which gives 
six years from thetime wher the right acorue?. 
If it be taken then thas the allotment was 
made by the Collestor in January 1912, the 
right to sue accrued as econ as the order 
was made, because it. was made without - 
jurisdiction. Toerefore, the sir. years would 
run from January 1912, 
this suit was brought in 1914, 
judgment it was brought within time. 

. There is another matter to which I should 
refer: The learned Vakil, urged that it 
the order of the 
Dapnty Collector was made, and that that 
might have been made sometime 
“before 1912. That ‘is true: Bat if he 
desires to . rely” upon the Act of Limitation, 
- he must show that the fasts of the sase 
“bring it within the, Aot, We cannot 
speculate as to when the order’ of the 
Deputy Collestor was made. 

For these 
appeal should be digmiased with costs, 

Panton, J.=—I agree, 


in my 


Appeal dism*ss7d. 
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MADRAS HIGH COURT. 

ORIGINAL Stow Civiu Avpaat No. 4 or 1918. 

- Desembern 4, “1918, ‘ 

Present: :—Sir Jobn Wallis, Kr.. Chief 
Jurtice, and Mr. Justive Napier. 

Tus OFFICIAL ASSIGNE® or MADRAS 

—Patitionat— APPELLANT 

versus 

-T. B. MEHTA anp SONS—Gansisuees— 


. RESPONDENTS. 
Presidency Towns Insolvency Act (IIT S “1909) 
sa. 55, 56—Fraudulent preference, tests for determining 
— “With B view of giving preferenre’ ina. 56, mean- 


tng of —‘Good faith’ in 8. 55, meaning of—Transfer to | 


creditor to meet pressing claims while transferor is in 
insolrent circumstances, whether void, =- _ 

To bring a transaction within the scope of sec. 
tion 56 of the Presidency Towns Insolvency Act 


“it must be shown that it was entered into with 


the dominant view of preferring the particular - 


creditor. [p 970, col A: p 972, col. 2.) 


The test for determining what is ‘frandulont pre. | 


ference’ within the meaning of the section is, not 
whether the effect of the particular transfer or pay- 
ment is fraudulent or whether there has asa fact been 
a preference, but what was the ohief intention or 
state of mind of the person miking the transfer, and 
it is not sufficient to say that the natural consequence 
of the avt being to prefer, the intention to prefer 
follows. fp 975, col 2; p $72, col. 2.] , 

The words ‘with a view to prefer’ in the sec. 
tion mean with the view to prefer. [p. 970, col, 1; 


p. 977, col 2) 


Nalam Viswanatham v Official Assignee of Madras, 
32 Ind Cas 796, dissented from. 

Lake, In re, (1901. 10 B 710; 70 L. J. Q. B. 290; 
49 W R. “91: 84 L&T, 4% 17 T. A R. 296; 
8 Manson !45, explained and distinguished. 

Where & transfer is made for ful consideration 
and sloes not amount to an act of insolvency by 
reason of an intent to defeat or delay creditors 
or otherwise and the purchaser has no. notice of 
an act of ins lvency the transfer is not void- 
able under section 65 of the Act. [p. 970, col. 2; 
p #73, col. 2) 

A person in insolvent circumstances, in order to 
meet pressing claims, sold some of his diamonds, 
which were under ‘pledge with various peraons, to 
the respondents, who were one of his large credi- 
tors. ‘The arrangement was that the latter should 
buy the diamonds at an agreed price, pay the 
amounts due on the pledges and credit the 
balance towards their accounta. The price settled 
was fair and by the seles not only were the 
pledges redeemed but a very large portion of the 
debt duo to the garnishee was- also discharged, 


- while much heavier debts on promissory notes to 


other creditors were left undischarged. The trans- 
feror “was sometime after adjudged an insolvent, 
On an application by the Official Assignee to 
declare. the transfer void under sections 56 and ~ 
§ of the Presidency Towns Insolvency Act: 

Held, that the transfer was- not voidable either 
aga frangnlent preference or as wanting in good 
faith under sections 55 and 56 of ‘the Aot. Tr. 970, 
col, 2; p. 973, col, 2.] 


A 


` transferor 
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- Per Napier, J —-The words ‘in good faith’ in sec- > 


tion FG of the Presidency Towns {naolvency Act 
require, that the transaction should not be in fraud 
of the,Sankruptcy laws. [p. 973, col 2.] 

qi Mr: 


Appeal’ from the judgment of 
Justice Coutts Trotter, dated the 13th Dasem- 
ber- 1917, passed in the exercise’ of the 
Insolvency Jurisdiction of this Court ‘in 
Inselyency Patition No. 115 of i917, 

FACTS appear from the judgment. 

Mr. M. D. Devadoss, instruated by Messrs. 
Short and Bewes, for the Appellant.—The 
language of sestion 56 is general. Every 
transaction “by which a man in embarrassed 
circumstances gives a preference to’a par: 
ticular creditor is presumably frandulent. 


-It need not be shown that that was his 


sole object, lf the effect of the transas- 
tion is to defeat the other creditors, it 
comes within the mischief of the section. 
The transferor. knaw, when he sold the 
pledged diamonds, that he could not meet 
all his claims and the effect of the ‘sale 


“is that the purchasers were able to pay 


their debts while other oreditora ware 
left unpaid. The reported cases show that 
only three classes of oases are excepted, 
(1) where the transaction is to recoup 


a breach of trust, (2) where it is induced - 


by threats of legal proceedings, and (3) 


where it is entered into bona fide to avoid - 


bankruptey. Vide Lake, In re (1). y 

It cannot be said that the transaction 
was entered into in good faith, as the 
was so embarrassed that he 
should have kfown that it wonld operate 
asa fraud on the other oreditors, 

Mc. Nugent Grant, instructed by Messrs. 
Grant and Greatorex, for the Respoddents.— 
The Indian Act IIL of 1909 follows 
closely the language of the English Bank- 
raptey Law. The Manglish cases have 
clearly. defined what would constitate a 
‘fraudulent preference’. Where the sole 
objsot is to prefer one-partioular creditor, 
the transaction agmes within the mischief 
of section 56. The effect of the transfer 
is not the thing to be looked to, but 
only what was the dominant motive operat- 
ing on the mind of the.transferor | The 
transferor bona fide wished to carry on 
bis business and did not intend to defeat 


or delay his oreditors, The nurehaser 
(1) UROL 1 Q. B. 710: 79. J. Q B. 290; 49 
W. R. 201, Si L, T. 440; 17 T. L. R. 236; 8 Manson 


. 146. ed 


was not shown to have been aware that 
the geller was committing an act of 
Insolvency. The sale of the diamonds to 
the -garnisbees could not be avoided under, 
either section £5 ır seotion 56 cf the Act, 
JUDGMENT. : 
Watts, C. J.—-This is an appeal from an 
order of Coutts Trotter, J., dismiesing the 
Official Assignee’s application by notice of 
motion for a declaration that the sale of 
diamonds by the insolvent on and after the 
19th May 1917 to the garnishees, T, B, 
Mehta and Sons, was void as a fraudulent 
preference under section £6 of the Presidency 
Towns Insolvency Act or in the alternative 
under section 55, as the sale was not bona 
fide and fcr valuable consideration. In my 
opinion, the decision of the learned Judge 
was right on both points. ‘We are not 
now concerned with the propriety or 
morality of the insolvent’s conduct in 
obtaining large quantities of diamonds on 
oredit-from various firms and pledging them 
for advances to Nattukottai Chetties and 
in persisting in this course when be was 
clearly in insolvent circumstances and had 
no prospect of paying for them. These are 
matters to ba taken into consideration at 
another stage. Inthe middle of May 1917 
the insolvent was in very embarrassed sir- 


‘onmstances and was unable to meet bis 


obligations as they fell due. He was in- 
debted to the garnishees, Messrs. Mehta 
and Sons, a Madras firm with whom he 
had had large transactions in Rs, 36,062 
against which eight Hundies were outstand- 
ing and also in Rs. 3,00Q on general account. 
Two Hundies which fell due on the 19th 
were not presented at his request (Ex: 


- hibit 10, dated 14th May 1917), but- a third 


Hundi- which fell due on the same day 
was not met and they began to press hir, 
The insolvent then proposed that the gar- 
enishees who were diamond merchants should 
purchase from him diamonds which were 
under pledgé to various Nattukottai Chetties 
and apply the surplus after discharging 
the pledges in satisfaction of the Hundies. 
The diamond market was then rising and 
Mahbta accepted the offer and in the course 
of five transactions between the 25th cf 
May and izth june purchased diamonds to 
the extent of Rs. 2,87,000 and in this 
way obtained payment of the Hundies. lt 


‘ js not now disputed that he paid 9 fair 


. 
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price for the diamonds, An examination 
of the pledgees’ accounts in the course of the 
case revealed the fact that the purchases by 
the garnishees from the pledgees were larger 
than waé necessary to pay them off out 
of the.surpluses and that the insolvent 
was ‘paid over Rs. 41,000 by the pledgees 


“and again in 1909, and the Indian Legis- 
lature must, in my opiniom, have contem- 
plated that that construction would be 
followed bere. In the present case the 
evidence, in my opinion, does not show 
that the insolvent entered into these trans- 
actions with the dominant view of prefer- 


as a result of the transactions, The evi- ring the garnishees because, as is suggested, 


dence is “that this result was obtained by 
including in ‘the sales, apparently without 
the garnishees’ knowledge, other diamonds. 
which were not under pledge. Any adverse 
inference that might arise from this fact 
is negatiyed by the evidence that between 
the, 25th May, the date of the first of 
these sales, and his arrest at the: end “of 
June, he made payments to the other cre- 
ditors amounting to more than Rs. 71,000 
to meet his: more pressing obligations and 
at the same time put off other creditors. 
All this shows that he went on trading 
/when in hopelessly insolvent circumstances, ` 
not that he entered into. the ` transactions 
now impugned with a view to prefer these 
particular creditors. The ‘learned Judge has 
rightly held that to bring a transaction 
within the scope of section 56 if must 
have been entered into with the dominant 
view of preferring the particular . creditor. 
That construction has recently been critt- 
sized in an unreported oase in this Court * 
as proceeding upon a consideration of cases 
desided before the section was enacted. 
Lord Justice Bowen deprecated this mode 
of construction in Grifith, Ex parte (2) and 
Hill, Ex ‘parte; Bird, In re (3) and in the 
latter oase expressed the opinion, on a care- 
ful consideration of: the “ various ways in 
which the language of the section could be 
construed, that the words “with a view of 
giving & creditor preference over other 
creditors’? must be read as equivalent to 
“with the view”, the real, effectual, substan- 
tial view, of giving a preference to the 
creditor, the word a being equivalent to 
the.: That construction was accepted and 
was approved by the House. of ‘Lords in 
Sharp v. Jackson (4), several years ` before 
that section was re-enasted in India in 1907 
-4 

(2) (1883} 23 Ch. D. 69; 52 L. J. Ch, 717; 48 L. T, 
450; 31 W. B. 878No 

(3) (1883) 23 Ch. D. 695; 62 L., J. Ch, 903; 49 L. 
T, 278; 32 W. R. 177. 
~ q4) (1899; A. C. 419; 68 L. J. Q. B. 866; 80 L. T, 
841, 15 T. L. R. 418; 6 Manson 264; 


they were Madras creditors whereas most 
of the other, creditors were in’ Bombay. - 
The evidence rather shows, in my opinion, 
that he was acting thronghout exclusively 
in his own interests and with a view to 
keep his business. going which .he could 
not do without satisfying the, garnishees, 
creditcrs on‘ the spot/who were pressing 
him to meet his obligations and were not 
to be put off with @XCUSES, , As regards 
section 55, the sales now in question were fcr ' 
full considerati on and did not amount to 
an act of insolyenoy by reason of an intent 
to defeat or delay oreditors or other- 
wise, and the purchaser had no notice of 
an act of insolvency. In these oiroum-. 
stances they must be held to have been 
made in good faith and for valuable con. 
sideration and not to be avoided under 
_section 55. The appeal fails and is dismissed 
“with costs, 
| Costs on the Original Side soale, A 
Napier, J.—This is an appeal from the 
judgment ‘of Contta Trottor, J., on a 
motion on behalf of the Official Assignee’ 
for a declaration that certain sales of 
jewels by the insolvent, Muthia Chetty, to 
the firm of T. B. Mehta and Sons are void 
-as not being bona fide transactions and 
further as constituting a fraudulent: pre- 
ference of that firm in that the proceeds 
were largely utilized for discharging 
certain ' promissory Hotes given by the insol- 
vent to the firm. The insolvent was a 
diamond merchant in a large way of 
business in Madras, purchasing diamonds 
here to a certain extent and to a much 
larger extent’ in Bombay. At the time of 
the sales be was in fact hopelessly insol- 
vent. ‘The sales covered a period between 
25th May and 12th June 1917 and were ` 
completed in five transactions, on 25th 
May, 2nd Juné,-7th June, 8th June and . 
12th June. Nearly all-the diamonds-sold 
were under pledge to various lenders and 
the sales purported to be, according to 
“the evidence of the garnishee, of those - 
kd 
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diamonds only, tbe . garnishee buying the 
diamonds at an agreed price, paying . the 
amount due on the pledge and orediting 
the balance as against promissory notes, 
with -the result that the whole -of the 
promissory notesyand ‘an amount due on 
a general account tothe -garnishee was 
discharged, while-- much: heavier debts 
on” promissory notes to other creditors 
were left undischarged. The learned.Judge 
has found that the ,sales‘are not void nor 
fraudulent preference. ~ per 

.Mr. Devadoss has attacked:-thése findings 
as being based on an erroneous view of 
the law, and also contends that on the 
true view of the facts they cannot be up- 
held. His contention on the law was as 
follows: that every transaction by which 


’ . —g oreditor is, given a preference is presum- 


ably fraudulent and that there are ohly three 
conditions under which such transactions 
will. be sustained,’ namely, where the trans- 
- action is to recoup a breach of a trust, 
where tbe transaction is compélled by 
‘threats of legal proceedings and where the 
insolyent bona’ fide believed he could avoid 
bankruptcy and entered-into the transaction 
for that purpose. In my opinion, there is 
no: warrant for this contention. All that 
Mr. Devadoss has ‘been able to do is to 
invite our attention to -cases in whisk 
these conditions have been held sufficient 
. to establish that there was no fraudulent 
preference in the particular case.- I entire- 
“ly agree with what, fetl from the learned 
Chief Justive at the beginning of the 
argument that what we haye to do is to 
construe the Act with the assistance of 
decisions of eminent Judges in England 
on similar--~words in the English Statute, 
The learned trial Judge, although he does 
not refer to the language of the section, 
starts with this proposition that he bas to 
consider what was the dominant. motive 
of the insolvent in carrying through this 
transaction. I agree that this: is real 
‘sonsideration in the case, but I think it 
“advisable to ‘state bow this proposition is 
arrived at, - l ; 
: The Act to be eònstrued is the Presi- 
- dency Towns Insolvency Aot, Act III of 
1909, and theimportant secticns are section 
9 -whieh defines an act of insolvency, 
_ section 55 which avoids certain transas- 
- tions made within two pears of insolyensy, 


oa 


. s 5 
~ 


cection 56 which declares certain transao- 
tions within three months of the insolvency 
- fraudulent and void, and section 57 which 
protects certain transactions. Thesorrespond- 
ing English Act is the Bankruptey Aot 
of 1883 and the corresponding sections are 
seotions 4, 47, 48 and 49. Dealing first with 
-favdulent preference, the words of section 
56 with which we are concerned are: 
“Every transfer of property, every payment 
made, by any person unable to pay his debts 
` as they become due from his own money 
in favonr' of avy creditor, with a view - 
- of giving that creditor a preference over 
cther creditors, shall, if such person is 
adjudged insolvent, vn a petition presented 
within- three months after the date thereof, 
be deemed fraudulent, and void as against 
the Official Assignee.” The ldnguage of 
section 48 of the English Act is mutatis 
mutandis identical, The first thing to be 
noted about this section is that it does not 
say that every transfer of property or 
payment by such a person with the effect 
of giving the oreditor preference is fraudu- 
lent “and thera oan be no doubt that 
if the Legislature had intended to avoid 
all transfers and payments in favour of a 
‘partioular creditor without considering the 
motive or tbe object of the insolvent, it 
would bave used some such words as the 
above or omitted the words “with a view”, 
etc. We have, therefore, to construe the 
words “with a view of giving that oreditor 
“a preference” as an essential requirement 
for a fraudulent preference. The learned 
Judge in the course of his judgment has 
referred with disapproval to an obiter, 
dictum of a Judge of this Court in a 
case not-reported in the authorised reports, 
but to be found-in Nalam Viseanatham 
v. Official Assignee of Madras (5), 1 do 
not think that Coutts ‘Trotter, J.’a, oriti- 
cisms are quite justified on the language 
of. my learned brother, though 1 am not 
prepared to agree with some of the observa- 
tions to be found in that language, I 
must say also that I think that the learned 
‘Judge’s language is useful as drawing the 
attention to the" fact’ ‘that ve have to 
construe a particular Statute and not to 
apply principles founded on words which 
are not in the particular} Statute.” The 
N 


H 


(5) 82 Ind, Cas. 795, 


a 
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true rule of construction was laid down in 
1891 by the House of Lerds in the well-knqwn 
oase of the “Bank of England v. Vagliano 
(6) and approved by the Privy Oounsil 
ia Norindra Nath Sarear v. Kamalb sini Dasi 
(7). I,am not certain that this rule has 
always been borne in mind in decisions 


on questions of “fraudulent preferense in 


eases in England, and I specially refer to 
a decision which was pressed on us ‘by Mr. 
Grant, Cheesebrough, In re (8), from whioh s0 
far as the process of reasoning is concerned, I 
. must respectfully dissent. We have, however, 


the guidance of: very eminent Judges in_ 


England in cases where’ the language 
-of the English Statute was oritically 
analysed,and I propose to refer toa few ‘of 
them. : 

The first oase whioh is very much in 
point isin Grifith, Ex parte (2) and espesi- 
ally the language of Bowen, L. J., at page 744. 
He there. reforsto the fact ‘that i in jadisial 
decisions since the Bankruptey Act there 
has been a tendency among Courts to discuss 
the question whether the -Act had altered 
the old law and introduced an entirely new 
law with the result that the Court has 
‘been drawn into- questions of pressure and 
volition and into motive of a motive, 
whatever that may mean, and he lays 
down that the true method is to go back 


to the words of the Statute and be guided _ 


by them, Here we have. a very eminent 
Judge applying the principle which was 
subsequently laid down in Bank of England 
v. Pagliano (6).' The next is Hill, Ex parte; 
Bird, In re (3). In that case the same 
learned Jadge speaking of section 92, the 
Gorresponding section of the Bankrupteoy 
Ast of 1869, says as follows: ‘Whether 
that section has or has not altered the 
old law is not a matter that need be 
desided, though there .is opnsiderable 
aathority for saying that it has not. But 
however that .may be, we have to look to 
the words of section 92, and they are 
Gos . MO o» N . 
with a view of giving suoh creditor 
a preference over other creditors.’ He 
then considers the meaning of the words 

(6 ("891) A. O. 107; 60 L. J. Q. B. 145; 64 L: T. 
853; 39 W. R. G57; 55 J. P. 876. 

47) 28 O 5538; 33 I. A. 18; © Sar. P. O. J. 637; 
6M. L. J 7; 12 Ind Doo. iy. 3° 374 (P. C.). 
NB) (1871) 12 Eq. 358; 4) L, J. Bk. T9; 25 L. T. 76; 
18W. R. 973. 

*Page of (1888) 23.Ch, D — Ee, 


(13 

; says- 1 should prefer 
keeping to the word ‘view’. instead of 
motive’, thongh in nine cases ont of ten 
the two words may come to the same thing.” 
He “declines: to accept the #nggestion that 
the words ‘a view’ mean ‘sole view’, on 
the ground that if the Legislature, had so 
intended it would have used the word 
sole’, He is. of opinion that the word 
2 is equivalent to the’ and considers that 
the view’ means the dominantand nubetential 
view. 

These two cases were followed and applied 
by a Divisional Court in Bell, In. re: 
Official Receiver, Hx parte (9). That was 
& case where pressure’ was relied on as 
taking the case out of the Statute and 
Wright, J., laidi down that, in such a 
case, it must be found that pressure was the 
substantial ground of the payment being ` 
made, which ie of course equivalent to saying 
that the intention to prefer would not 
be the - substantial ground, Vaughan 
Williams, J.,saye: “The law is well establish- 
ed how that one has to ascertain in eaoh 
oase what was the dominant urofive whioh 
operated on the bankrupt’s mind”, and in 
another part -of the judgment, “Was the 
substantial, effectual or dominant view with 


‘ . 
a view? and 


whish the debtor made- the payment a 
preference ‘cf that creditor?’ The next 
case is the decision ‘relied on by the 


learned Judge in Sharp v: Jackson. (4). 
There the learned Lord Chancellor endorses 
the view of Lord -Esher in the Court of 
Appeal in the same case that -the question 
depends not on the mere fact that there 
has been a preference but also on the 
state of mind of the rerson who made 
it, and that if is not sufficient to say that 
the ratural consequence of the act being 


to prefer, the intention to prefer follows. 


This desision is specially important, as 
it has bren treated in subsequent cases 
as endorsing the correctness of. the decision 
in the Court of Appeal in the eame 
case. That is.sub nominee, New, France and 
Garrard’s Trustee v. Hunting (10). I baye 
already referred to one extract from: Lord 
Esher’s judgment.. Other passages are as 
follows: “What kad he obviously in view 

(9) (18%3) JO Morrell 15, 

(10) (1897) 20 6.19;63L J Q. B. 554 45 W 
R. 577; 76 Le T. 742; Is Ț. L. R. 269; 4 Manson 
103. 


` 
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when he executed this deed? ..... Tt seems to 
me clear that he made this conveyance, 
not with the ‘intention’ or ‘view’ or ‘object’ 
or whatever it may be called, of prefer- 
ring these persons, but forthe sole purpose 
of shielding himself. Under these circum. 
stances what he did is not a frandnulent 
preference within the Act. A.L. Smith, L.J., 
says: “I have always understood that, to 
ascertain whether, there has been a fraudu- 
lent preferencs, it is nesassary to consider 
what the dominant or real motive of the 
person making the preference was; whether 
` it was to defraud some creditors by prefer- 
ring othere, or for some other motive.” ` 
Chitty L. J., says: “Lask myself what was 
really the: view which Prance had in making 
this conveyance. Was it to prefer these 
particnlar trust estates to other creditors? 
No. It was to protect himself against the 
charges hanging over him.” There can be 
no doabt that the Court of Appeal in 
this case were applying the tests laid downin 
Griffith, Ex parte (2), Hill, Ex parte; Bird, 
Inve (3) and in consequénes of this ‘unaniwi- 
ty of the Court of Appeal and its endorse- 
ment by the House of Lords, Wright, J‘, in 
Buckley's case (11) said as follows: “Ever 
since the desision in New, Prance § Garrard's 
Trustee v. Hunting (10), whioh has since 
been affirmed by the House of Lords [ Sub- 
nom, Sharp v. Jackson (4)] so little difficulty 
has been felt by gentlemen who practise 
in bankruptcy matters that questions of 
fraudulent preference comparatively seldom 
now arise.” ; f à 

It is clear on tbe aathority of these 
cases that no hard and fast rule oan be 
laid down as to what fasts will take a 
particular case out of the Statute and it 
is not open td us to hold,as Mr. Deva. 
doss would wish us to do, that certain 
ciroeumstances only have been accepted by 
the Oourts for this purpose and no other oir- 
camsatances will suffise, » Mr. Devadoss relied 
on a decision in Lake, In re (1), a breach 
of trust case. But this case is really 
against him, for there Wright, J., finding 
that there had been several breaches of 
trastof which only one was made good, 
held that there was a fraudulent preference. 
The Court of Appeal, it is true, found 
on the facts that it was not. But the 


“(11) (1899) 2 Ch. 725; 68 D. J. Oh. 764; 48 W. R. 
186, 81 L. T. 520. 


` 


‘lof trust and 


` regard 
‘transfers not made in good faith and for 


learned Judges did not lay down, and I 
venture to think, could not lay down, a 
definite rnle that where there are b-eaches 
one is made good, thera 
cannot bea fraudulent preference. Indesd, 
on these facts, I would myself prefer the 
finding of Wright, J. i 

[His Lordship then deals with the faots 
of the case, | 5 

I, therefore, agree with Conts Trotter, 
J., that these transactions did not amount 
to a fraudulent preference, 

| The remaining question can bè shortly 
disposed of. It follows from the above 
finding that the transfer was not an ast of 
bankruptey under sestion 9, clause (b). With 
to section 55, whioh invalidates 


valuable consideration within two years of 
insolyensy, it bas been established by the 
evidence of an expert witness that the 
price paid by the garnishee for the jewels 
was only 4 per cent. less ‘than the valua- 
tion he would put on them. It is hardly 
necessary to say that such a variation cannot 


indicate anything more than a difference 
of opinion. There is no evidence that the 
garnishee knew that the insolvent was 


carrying through this transaction for any 
other purpose than that which he (the 
garnishee) thought, namely, discharging 
the liability to him, or that he was 
getting more money than was required for 
discharge of the pledge. Indeed Mr, 
Devadcss conceded this. There was, there- 
fore, no want of good faith within the 
ordinary meaning of the term. It ig 
true that the words ‘in good faith’ have 
been held both in England and in tbis 
Court to require. that the transaction 
should not be in fraud of the bankruptoy 
laws. Bat as there has been no fraudulent 
preference. it follows that there has been 
no fraud of the bankruptey laws, In these 
sirsumstances I d> not think ib necessary 
to consider the case of Shears v. Goddard 
(12) and other Haglish cases on the point, 
1, therefore, azres with the learned Chief 
Justice ia dismissing the appaal with oosts, 

M.O.P, 


Appeal dismissed, 
(12) (1893) 10. B 403: 65 L. J. Q. B. 3t4 74 D. 
T, 128; 44 W. R. 492; 3 Manson 24, 


r 
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CALCUTTA HIGH COURT. ; 
ÅPPEAL FROM APPELLATE Deores No, 300 
` or 1917. A 
November 26, 1918. - 

Present :—Mr. Justice Beachoroft, 
RAM PROSAD PANDEY, AND ON BIS DEATH 
HIS HEIRS, AND LEGAL REPRESENTATIVES, 

BOIDYA NATH PANDEY AND 
OTHERS—DASFENDANTS— ' 
APPELLANTS 
r -© versus P 
DEBI PROSAD DEB-——PLAINTFE— 


: RESPONDENT. 

Transfer of Property Act (IV of 1882), 3s, 106, 118— 
Lease ~Holding over —~Agreement, implied, as to term 
of holding over, where rent ts not payable monthly. 

Section 116 of the Transfer of Property Act is 
self-contained. What one has to see in a case 
where there has been holding over is whether there 
has been an agreement as regards the terms of 
the holding over, Where there has been no such 
agreement, then no matter what were the terms 
which governed the original lease, under the 
statutory provisions the lease is,in the absence of 
such agreement, to be regarded as renewed from 
year to year or from-enonth to month according 
to the purposes for which the property is leased, 
and reading that.section with section 103, it is 
clear that in the case where the lease is for agri- 
cultural or manufacturing purposes, itis to be re- 
garded as renewed from year to year, and in the 
case of a lease for other purposes, it is to be re- 
garded as renewed from month to month, [p. 976, 
col. 1, 

It a not follow from the fact that the rent 
«was not payable monthly that there was an im- 
plied agreement for the holding over that the lease 
would be anything but a lease from month to month. 
[p. 976, col. 1.] ` 

Appeal against the decree of the District 
Judge, Cachar, dated the 22nd January 1917, 
affirming that of the Officiating Subordinate 
Judge of that district, dated the 10th June 


3 ` 


ra 


FACTS appear from the judgment. 
“Babu Amarendro Nath Bose for Babu 
Satindra Nath Mukherjee (with him Babu Man- 
matha Nath Mukherjee), for the Appellants,— 
This appeal arises out of a suit for ejectment. 
The only question for consideration is 
whether the second notice to quit given by 
the plaintiff on 10th of May 1915 giving 15 
days’ time to quit is in law a valid notice. 
The rent payable is yearly rent although 
payable in ‘two instalments. The lease also 
is a yearly lease and therefore 15 days’ 
notice is not sufficient to determine the 
tenancy. Section 106 of the Transfer of 
Property Act is subject to a limitation of 
any contract between the parties. 


INDIAN OASKR, 


Having 489 


P. [1919 
regard to the faot that the rent is a 
yearly rent under a yearly lease, there 
is in this case a contract to the contrary 
within the meaning of sestion 106, The 
case of Trailukho. Nath Roy v. Sarat Chandra. 
Banerjee (1) did not deside the point now 
under consideration.” In order to come 
under section 106 the nature of the lease 
and the character of the Jand must be 
taken into consideration. If a person holding 
under a lease is a yearly tenant, then 
when he is holding oyer, he must be 
taken to continue to be a yearly tenant. 
There is nothing in sestion-116 of the 
Transfer of Property Aot which makes a 
yearly tenant a monthly tenant. My olient 
is entitled toa reasonable notice: Durga Neth 
v. Rajendra Nath Saha (2). If section 105 - 
does not apply, then section 116 will 
have no application, If there is an agree- 
ment between the lessor and the lessee, that 
agreement will prevail in spite of section 
116. As regards the effeat of section 116, 
see Durgi Nikarint y..Goberdhan Bose (3) 
and Gobinda Ohandra Saha v, Dwarka Nath 
Patitu (4). Where the rent reserved is yearly 
reut, the tenancy would be presumed to bea 
yearly tenancy. Refers to Woodfall on Land- 
lord and Tenant, 19th Edition, page 260, - 
Babu Birendro Kumar De, for the Respond- 
ent.—In the Court of first instance the 
defendant relied not. upon. implied ' agree- 
ment but upon custom. As regards the 
right of the tenant holding over, see ` 
-Tratlukho Nath Roy v. Sarat Chandra 
Banerjee (1). My learned friend has assumed 
throughout his argument that- the lease 
was from year to year, whereas it appears 
that the lease was for a fixed term. Apart: 
from the original agreement, t.e. whether 
the original lease was for a fixed term 
or from year to year, if there is no 
express agreemént to the terms of the 
holding over, then sestion 106 will apply 
and this is evident from the language of ses- 
tion 115, fn this case the purpose of the 


- tenancy being neither agricultural nor manu- 


facturing, the notice giyen is suffisient. 

Babu Amarendro Nath Bose,- in reply.— 
As regards the rights of a tenant 

(1) 8 0. W. N. 991; 32 O. 123 at pp. 125, 126. 

(2) 20 Ind. Cas. 363; 17 O. W. N. 1073. 

(8) 24 Ind. Cas. 183; 20 0. R. J. 448; 19 C. W. N. 
525, 

(4) 26 Ind. Cas. 982; 200. L, J. 455; 19 0. W. N. 


Vol. XLIX] 
RAM PROSAD PANDEY Y. DBEI PROSAD DEB, 


for a fixed term, see Woodfall on Usand- 

‘lord ard Tenant, 19th Edition, page 257. 
The fact that the defandant paid yearly rent 
during the term of the holding over is suffici- 
ent to show that that the defendant was 
treated as a yearly tenant during the period 
he was holding over. 

JUDGMENT .—This is ‘an appeal by the 
‘defendant in a suit for ejectment. It has 
been decreed by both the Courts below. 
The defendant goë a lease in 1890 from 
one Uma Charan Deb, who had got a 
settlement from Government. The lease 
. was for the term of Oma -Charan’s own 


settlement, That settlemeft expired on the 
3ist March 1905. Originally the rent, 
which was Rs, 50 a year, was made 


payable six monthly according to the Bengali 
Calendar, but that was subsequently changed 
and the rent was made payable on the 
30th June and 3lst December of every 
year, ‘Uma Charan subsequently transferred 
his interest to the plaintiff. There have 
been infructuous atfempts on the part of 
the plaintiff before this litigation to eject 
the defendant, The present litigation began 
with the ‘service of a notice of 15 days, 
As the defendant did not vacate the land 
this suit was brought to eject him. 
necessary to state here that after the 
termination of -his lease in 1905, the 
defendant did not get another lease but 
since then has been holding over and 
continuing to pay rent six monthly as before, 
The question in this appeal is whether the 
notice was a valid notice. It depends on 
the amount of notice to which the defendant 
is entitled. 

The learned Pleadér for the appellant 
argues that the defendant having held the 
land from year to year, the oase is governed 
by section 106 ofthe Transfer of Property 
Ast and that as the rent was payable every 
six months, it was to | be presumed that 
the notice to be given was a six months’ 
notice although the lease was not for 
agricultural or manufacturing purposes. In 
fact the lease was one for the purpose of a 
stationery shop. He further argues that 
it being a case of holding over, seation 106 
must be read into section 116 and that 
as he was entitled under section 106 to 
six months’ notice, he would also be entitled, 
under that section read into sestion 116, 
to six months’ notice in the case of a 
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. direstly in point as regards. 


-fasts of this case, 


It is’: to. month 
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holding over." Apparently, the lease was 
not one from year to year but one fora 
term. Bat the learned Pleader argues that 
that does not really affect his position, 
because assuming that to be the case, 
section 106 has no application and in that 


_ oase he would be entilled toa reasonable . 


notice, which would not be less than six 
months and that under section 116 in this 
case, apart from section 105, he would be 
entitled to the same notice as he would be 
entitled to under section 103. Now there 
is only one case of this Court ‚which is 
> the question 
raised, and that is the oase of Trailukho 
Nath Roy y. Sarat Ohandra Banerjee (1), 
and that is conclusive unless the facts of 
that case can be distinguished from the 
There- there was a 
lease for 3 years. The lessee held over 
after the termination of the lease. It was 
held that the words in section 116, “In 
the absence of an agreement to the contrary”, 
must be taken to mean: An agreement 
as to the terms of the holding over”, and 
as the lease in that case was not for 
agricultural or manufacturing purposes, it’ 
must be deemed to be a lease from month 
terminable by 15 days’ notice. 
The only difference between that case and 
thie case is, to my mind, that, in that case 


rent was payable yearly, whereas in the 


present case rent was payable six monthly, 
but that is not a difference of any im. 
portance. But the learned Pleader for the 
appellant attempts to distinguish that 
ease on the ,ground that the rent for the 
firat two years was paid in a lump sum 
and rent for the third year was eventually 
not paid and, therefore, if the lessee held 
over there was no evidence on which an 
implied argument’ could be inferred as to 
the terms of the holding over, It seems 
to me that the fast that the rentfor the 


‘first 2 years was paid ina lump sum and 


that for the third year no rent was 
eventually paid, does not really alter the 
faot that it was a lease for a term and 
that the rent was payable not -monthly 
but annually, But the learned Pleader 
lays stress on the fact that whereas in 
the present case there is evidence of six- 
monthly payment of rent subsequently to 
the. expiry of the first lease, in that oase 
there was no evidence of payment after 
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the expiry of the first lease. I have 


already stated that the leass was not 
for agricultural, or manufacturing purposes 
from whieh an implied agreement could be 
inferred as to the terma of the holding 
over, Can such be inferred from the 
payment of rent P It was pointed out in 
the case of Gobinda Chandra Saha v. Dwarka 
Nath Patita (4) that even if the mode in 
which the rent is expressed to be reserved, 
for example, at so mush a year, affords 
a presumption that the tenancy is of a 
character corresponding to it, the rule is not 
of universal application and the presumption 
ofa yearly taking does not always arise 
from the rent being payable yearly. That 
also was a case of a shop. Therefore on 
the authority of that sase,- it does not 
follow, from the fact that the rent was 
not payable monthly, that there was an 
implied agreement for the holding over that 
the lease would be anything but a lense 
from month to mcnth. It seems to me 
that section 116 of the Transfer of Pro- 
perty Act is selfcontained. What one has 
to see in a case where there has teen 
holding over is whether there has been 
an agreement as regards the terms of the 
holding over. Where there has been no 
such agreement, then, no matter what 
were the terms which governed the original 
lease, under the statutory provisions the 
lease is, in the absence of such agreement, 
to be regarded as renewed from year to 
year or from month to month according to 
the purposes for which the property is 
leased, and reading that section with 
section 106, it is clear that ia the 
oase where -the lease is for agricultural or 
manufacturing purposes, it is to be regarded 
as renewed from year to year and in the 
case of a lease for other purposes, it is to 
be regarded as renewed from month to 
month. 

The terms of the sections seem.{o me per- 
festly clear and the result is that the appeal 
must be dismissed with costs. o 


Appeal dismissed. 
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` ALLAHABAD HIGH COURT. 
SEGIND Orv. Apegan No. 1068 or 1917, 
` - February 19, 1919. 
Present:—Sir Hənry Richards, Ke., 
Chief Justice, and Mr. Justice Rafique. 
Musammat ILAH: JAN—Puainciss— 
APPELLanT 
ver SUS 


MOHAMMAD ISHAQ KAN AND orse.s 


— DEFEND \NTS— RESPONDENTS, 

Muhammadan Law-—Pre-emption, law of, whether 
applies to zemindari property—Suit, whether can be 
based on Muhammadan Lamand custom. 

If there is a custom of pre-emption prevailing 
in a village it is not possible that there should 
be at the same time a right under the Muham- 
madan Law. On the other hand, if there is no 
custom of pre-emption, and there merely was at 
one time an arrangemest between the co-sharers 
which has come to an end with the settlement, 
there is no reason why the co-sharers would not 
at the end of the settlement be entitled to re- 
assort their rights under the Muhammadan Law, 


ae provided that they had such rights before the 


contract. [p .977, col. 2.} 

The Muhammadan Law of pre-emption extends 
to large estates including zemindari property. [p. 977, 
col. 2; p. 978, col, 1.] 

Second appéal from the decision of the 
Additional Judge, Sahanan dated the 7th 
May 1917. 


FACTS.—This was a snit for pre-emption 


` brought both under the Muhammadan Law 


of pre-emption as well as under the terms 


of tbe wajib-ul-arz of 1667, The Court 
of first instance held that the plaint- 
iff was entitled to preempt under the 


Muhammadan Law and under the wajib-ul- 
ara, 


In appeal before the learned District 
Judge three points were urged, viz, (1) 
that no custom of preemption prevailed 
in the village; (2) that the plaintiff was 
not entitled to claim a right of pre-emption 
based both on the Muhammadan Law of 
pre-emption and on custom; (3) that the 
plaintiff bad not complied with the pro- 
visions of the Muhammadan Law. 


The lower Appellate Court held that | 
the custom of pre-emption did not prevail 
in the village. As regards Muhammadan 
Law it came to the conclusion that if the 
custom was recognised in the village or if 
the co-sharers entered into a contract with 
regard to rights of pre-emption, the provi- 
sions of Muhammadan Law besame in- 
operative by mutual implied consent of the 
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therefore. dismissed the 
The plaintiff’ appealed to 


oo-sharers, It, 
plaintiff's suit, 
the High Court. 

Mr. K. N. Kaiju, for Dr. 9. M. Sulaiman, 
for the Appellant, contended that the District 
Judge was wrong in holding that a suit could 
not be so framed as to claim the right 
of pre-emption both under the Muhammadan 
Law and under the wajtb-ul-arvze. He 
further argued that the law of pre-emption 
under the Muhammadan Law was applicable 
to large Zemindari property. Referred to 
Munna Lal v. Hajira Jan (1), Shaikh Karim 
Buksh v. Kamr-ud. Deen Ahmad (2) and Shah 
Mahomed Hossein v. Shah Mohsun Ali (3). 

Mr. Muhammad Ishaq Khan, for the 
` Respondents.—The oases cited by the learned 
Counsel for the Appellant, no doubt, lay 
down that the Mobammadan Law of pre- 
emption as interpreted by the High Courts 
in India‘is applicable to Zemindari pro- 
perty as well, buf if the case is referred 
to a larger Bench I san satisfy the 
Court that these cases do not ley down 
the correct law. 

-LRicwarps, O. J.—There is some force in 
your argument, but considering the small 
value of the property it is not desirable 
to send this case to a larger Benob, ] 

The lower Appellate Court has not 
decided the question of the performance 
of the formalities required- by the Muham. 
madan Law. An issue might be remitted 
to the lower Appellate Court fora finding 
upon this point, or the Court might come 
to a finding itself as all the evidence is 
on the record. ’ 

The evidence was then gone into. 


JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The first Court 
decreed the plaintiff’s suit, The lower 
Appellate Court dismissed the suit. 
The plaintif alleged in tbo plaint 
that she, being a oosharer in the same 
khewat and potts, fulfilled the necessary 
conditions of pre-emption ‘and persistently 
asked the defendants to make the property 
over to her. Thisis evidently an allegation 
of a right of pre-emption under the Muham- 
medan Law. Paragraph 5 goes on to allege 
that even apart from this there was a custom 


(1) 7 Ind. Cas 404; 7 A. L. J. 879. 
(2) 6 N, W. P. H. C. R, 377. 
(3) 14 W. R, (F. B) a; 8 B. L. R. (F. B.) 41. 
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of pre-emption prevailing in the viliage and 
that under that custom she had a right. 
The vendees denied the existence of a custom, 
denied that the plaintiff had any right of 
pre-emption and pleaded in a very specific 
manner that before the sale the plaintiff 
was informed by means of a written notice 


of the intended sale, and that she refused’ 


to buy on account of her being destitute of 
mesns. The Court of first instance held that 
the custom had been proved and farther 
that the formalities of Muhammadan Law 
had been duly performed, The lower Ap- 
pellate Court considered that the plaintiff 
could not fall back upon Muhammadan 
Law of pre;emption, because she had alleged 
a right by custom and further once any 
right of pre-emption existed either by oustom 
or by arrangement between the oo sharers, 
there never could be any right under 
the Muhammadan Law, and on this ground 
dismissed the plaintiff’s suit. It did not 
consider whether or not the formalities re- 
quired by the Muhammadan Law had beenduly 
performed by the plaintiff. It held, however, 
that no custom was proved. The plaintiff 
comes here in second appeal contending 
that the Court below ought not to have 
dismissed her claim on the ground that the 
plaintiff could not claim under Mubammadan 
Law. We think that there is considerable 
forcein this contention. The plaintiff had 


put her rights under the Muhammadan Law ° 


as her first claim to pre-emption, No doubt 
if there ig a custom of pre-emption prevailing 
in a village it is not possible that there 
should be at the same time a right under 
the Muhammadan Law. On the other hand, 
if there is no custom of pre emption, ard 
there merely was at one time an arrange- 
ment between the co sharers which bag 
come to an end with the settlement, we 
see no reason why the co-sharera would not 
at the end of the settlement be entitled 
to re-assert their rights under the Muham- 
madan Law, provided that they had such 
right before the contract. It is contended 
on behalf of the respondents that there ir 
no right under the Muhammadan Law to 
pre-empt property of the nature of Zemindari 
property, and possibly in the absence of 
authority a good deal might he said for this 
contention. It has, however, besn held ty 
a Bench of this Court and in some other 
Courts in India thatthe Muhammadan Law 


a 
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of pre-emption does extend to large estates, 
which, of course, includes Zemindari pro- 
perty, and we think in a small case like 
the present we should hesitate to send the 
case to a larger Bench. We think, therefore, 
that assuming that the plaintiff duly per- 
formed the requirements of the Muham- 
< madan Law, we should grant her a decree 
In the present suit. 

We have already mentioned that the 
lower Aprellate Court did not decide 
whether the formalities of the Mubam 
madan Law had or had not been 
complied with; but as all the materials are 
on the record and as we think it inadvieable 
- that we should put the parties to further 
expense by referring an issue, we have 
deternired to decide the issue ourselves, 
aud for that purpose we have considered 


the evidence on the record, The plaintiff did - 


not come into the witness. box to depose that 
she had performed the talabs, Eviderce 
was given on her behalf to the effect that 
a man of the name of Daulat (who was a 
tenant) was the firstto inform ber of the 
sale and that thereupon she at once claimed 
pre-emption. Daulat has not been called. 
According to the evidence given on bebalf 
of the plaintiff her attorney made the second 
demand, she being a pardanashin. lady. 
As against this evidence the vendees prcduced 
evidence to show that such demands were 
never made and that before the sale a 
written uotice was sent by post addressed 
to the plaintiff, pointing out that as she 
was a oo-sharer with the vendor, she was 
‘being given notice that the property was 
being sold and asking her whether ste 
wished to buy. A certificate of the posting 
of the letter so addressed was filed and 
secondary evidence of tke contents of. the 
notice was admitted. The plaintiff never 
denied thatshe had received this notice, she 
gave no evidence at all and the Court of 
firat instance seems not to have donbted 
that the notice was in fact sent and re- 
esived. Evidence was further given that 
not having received any answer to the notice 
‘the purchaser of the property visited the 
lady’s house, He could not, of course, eter 
the house hecause the lady was pardanashin, 
but he deposes to a conversation with Fer 
from behind the parda aid that she said 
that- she was a widow and too poor to 
purchase, The Court of first instance does 
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not inso many words say that it believes 
the witnesses on tebalf of the plaintiff, al. 
though no déubt it finds the issue in favour 
of the plaintiff. We have to consider now 
which of these two stories is the most pro- 
bable. The Court of first instance, as we 
have already said, does not seem to have 
doubted that the notice to, which we have 
referred was in fact sent and received. It 
may be thatthe Oourt was quite right in 
holding that this notice was not sufficiently 
explicit about price, ete., to debar the plaint- 
iff’s right: but the receipt of this notice by 
the plaintiff, if in fact it was received, bas a 
very strong bearing on thé probability or im- _ 
probability of her having made the demands 
required by Muhammadan Law. If the plaintiff 
r.caived that notice and she was anxious to 
purchase the property, it is almost certain that 


she would have given some reply either orally 


or in writing. She did neither. If the plaint. 
iff was really anxious to buy this property 
and able to pay for it when it was being 
sold, it would not be probable that she 
would baye waited for 11 months before 
instituting the suit. Presumably people 
who are able’ to purchase a property, 
anxious to purchase it, and have a right 
to purchase it, take steps to assert their 
right at the earliest possible moment. 
It is said that by inserting an exorbitant 
price in the saledeed difficulties were 
placed in the plaintiffs way. No doubt 
if the plaintiff had to pay the exorbitant 
price this would be a difficulty. But there 
was nothing to prevent her institating the 
suit, alleging and proving that the price 
was exorbitant if in fact it was. It thug 
appears that the story told by the defend- 
ants is corroborated by the Post Office 
certificate of the posting of the notice and 
the secondary evidence of the contents of 


the notice. Their story is also sorrobo- 
rated by the surrounding circumstances; - 
and in particular by the delay which 


has taken place in the institution of the 
suit. We do not believe the evidence 
of the plaintiff's witnesses that the de- 
mands were made. . We do not believe 
that she- was in a position to buy, or“ 
that she wag anxious to buy the property ' 
át the time it was being sold. We, there. 
fore, decide this issue against the plaintiff. 
It was lastly contended on behalf 
of the respondents that 4 custom, of 
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„pre-emption was proved, Tbe entry in the 


- wajib-ul-arz on the fasa of 


` cadure Code, 


it shows that 
it was not a reéord of 8 custom. It was 
the resord of the wishes of the so-sharers. 
Tha, lower Appellate Court has found that 
the custom does not exist and we think 
that it was quite justified in coming to 
this finding. 

For the reasons we have stated we dismiss 
the appeal with costs, including fees on the 
higher soale. , 


Appeal dismissed, 


PUNJAB OHIEF COURT, 


Crvit Reviston Petition No. 511 or 1918. “ 


February 12, 1919, 

Present :— Mr. Justice Chevis. 
Musammat MAYA WANTI—P aintirF— 
PETITIONER 
versus 
TULSI DAS AND otaers—Derenpants— 
RESPONDENTS, | 


‘ 


- Civil Procedure 
21 (2)—Arbitration—Decree in accordance with award 
—Revision, whether competent. 

A decree passed in accordance with an award is 


' final and cannot be interfered with in revision. 


Petition, under seation 44 of Act III of 
1914, for revision of the decree, dated the 
7th May 1918, passed by the District 
Judge, Attock, in accordance with the award 
of the arbitrators, 

Bhagat Govind Das, for the Petitioner. 

The Hon'ble Pandit Sheo Narain, for the 

espondents. 

JUDGMENT.—The oase is one for rendi- 


tion of agconnts. On my asking Bhagat. 


Govind Das why an appeal was not lodged, 
he replies, as of course I expected, that 
an appeal is barred by paragraph 21 (2) 
of the Seaond Schedule to the Civil Pro- 
Ordinarily an appeal would 


lie, but the Legislatura has deliberately 
shut the door of appesl. To allow + the 
petitioner to get over the diffisulty by 


interfering on revision would, in my opinion, 
be to defeat the object of the Legislature. 
It would be as if the owner of the house 
has looked the front door against an importu- 
nate visitor and one of the inmates were 
to give admittance through a back-door. 

Ju the case reported as Ghulam Jilani 
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v. Muhammad Hussan (1) their Lordships 
of the Privy» Counsil, after noting that 
they fully agreed with the Chief Court 
that no appeal lay, proceed to say: “ Unfortu- 
nately in dismissing the appeal it was 
suggested by the Full Bench that although 
an appeal would not lie......an application 
might be made in revision......Acsordingly 
the appellants were permitted to present 
an application in revision......... Their Lord- 
ships are inclined to- agree with the view 
of Olark, J, in Jhangi Ram vy. Musammat 
Budho Bat (2) that in the oase of an 
award revision would be more objectionable 
than au appeal.” These remarks seem to 
me strongly to sapport my view. 

I decline to interfere, and dismiss this 
application for revision, though I pass no 
order as to sost. 

Application dismissed, 


(1) 25 P. R. 1902 (P. 0.) 29 0. 167: 201. A. 51; 6 ©. 
"W, N. 226; 12 M. L, J. Ti; 4 Bom, L, R. 161;8 rar, P, 
C. J. 154. 
(2) 84 P. R. 1901; 112 P, L. R. 1901 (F. BV, 





CALCUTTA HIGH COURT, 
Lerrees Parent Appeat No. 11 or 1915. 
February 26, 1917. 

Present :—Justice Sir John Woodroffe, 
Kr., and Justice Sir Ashutosh 
Mookerjee, Kr. 

ANANDA MOHAN ROY CHOWDHURY 

—Pratnvire—APPELLANT 
. 1êrsus 
GURUDAYAL SAHA—- PRINCIPAL 
DEFENDANT — RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 86, cls, 
(5), (6) (7)—Occwpancy holding, transfer of par of 
—Surrender of sold portion, legality of. 

The mere fact of the transfer of a part of an 
ocoupanoy holding does not entitle the landlord to 
evict the purchaser, although the sole is not bind. 

-ing upon him and he is mot bound to recognise 
the purohaser as a tenant. [p. 980, col. }.] 

-An occupancy tenant who has sold a portion 
of his holding is not competent to make a surrender 
of the sold portion of the holding [p. 980, col 2.] 

Clause 7 of section 86 of the Bengal Tenancy 
Act, while it renders a part surrender by consent 
valid, does not make the provisions of clause 15) 
of the section applicable to a part surrender [p. 980, 
col 2.) 

Latters Patent Anpeal against the decree 
of Mr. Justice D Chatterjee. d ted the 11th 
Decamber 1914, in Appealfrom A 


Decree No. 541 of 1909. 
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< FACTS of the case appear from the follow- 
ing judgment of Í f 

-D CHATTERJER, J.—The defendant No. 2 
had an occupancy holding under the plaintiff. 
This holding was not transferable without 
the consent of the plaintiff. Defendant 
No. 2, however, sold a part of this holding 

_ to defendant No, 1, who did not pay any rent 

to the plaintiff and was not recognised 
by him. Defendant No. 2 then exeonted 
in favour of the plaintiff a registered deed 
of surrender in respect of the partof the 
holding sold to defendant No. 1 and was 
absolved from further claims for rent in 
reepect of that part by the plaintiff, who 
accepted the surrender and then brought 
this anit for ejecting defendant No: l. 
The Courts below dismissed the suit of the 
plaintiff, holding that the surrender of a 
part of a holding was invalid and did not 
entitle the plaintiff to khas possession. 
The plaintiff appeals and on his behalf it 
has been contended that the lower Courts 
are wrong. 

It is contended that clause 7 of seation 
66 of the Bengal Tenancy Ast does oon- 
template a surrender of a part of a holding 
with the consent of the landlord and there 
oan be no doubt that the landlord can accept 
a surrender of a part of a holding. i 

The next question is whether the plaintiff 
can evict the purchaser defendant. 

It has been held by the Fall Bench 
that the mere-fact of the transfer of a 
part of an oconpanoy holding does not 
entitle the landlord to evict the purchaser, 
although the sale is not binding upon him 
and he is not bound to resogmze the 
purchaser as a tenant, see Dayamoyi v, 
Ananda Mohan Roy Ohowdhurs (1). It is 
contended, however, ibat the acceptance of 
the surrender in respect of the part sold 
extinguishes the tenancy in respect of that 
part and therefore entitles the landlord 
to treat the purchaser asa trespasser and 
get, into kkas posséssion. Clause 5 of 
section 86, Bengal Tenancy Acr, is relied 
upon in this connection and the case of 
Ranoni Mohan y. halimuddi (2). Clause 
5 cf section 6 however, applies to a case 
of surrender of the entire holding. COluuvee 
6 bas no application, as it bas been held 


(1) 27 Ind. Cas, 61; 18 ©. W, N. 971; 20 0. L. J. 
52; 42 C. 172, 
(2) 17 Ind. Cas, 682; 17 C, W, N, 1101, 


kw 
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that the sale cannot ba. treated as an 
encumbrance, see Tumisuddin v. Khoda . 
Nawas (3) and clause 7, whilst it renders 
a part surrender by consent valid, does 
not make the provisions of clause 5 appli- 
sable to a part surrender. The oase of 
Ramoni Mohan w. Kalimuddd (2) was 
decided before the Full Bench and must 
be considered as overruled so far as the 
right of the landlord to evict the purchaser 
of a partof a holding is concerned. What 
then is the legal effect of the surrender ? 
It is contended by the learned Vakil for 
the respondent that the tenant defendant 
had nothing to surrender so far aa the 
part sold was concerned: he had already 
parted with all his rights in favonr of the 
surrender was a mere 
form without any substance to surrendar, - 
I think this contention is souni. The 
sale is valid against the vendor: he cannot 
derogate from his grant. He cannot say he 
has anything left, to himself which he 
can surrender. The matter, however, can 
be looked at from another point of view: 
the surrender may he looked upon asa 
transfer or grant and whatever binds the 
transferror or grantor binda the transferee 
or grantee, Thelandlord oannct complain 
that an undesirabla person is forsed upon 
bhim ‘as a tenant, for it is his own action 
in accepting the surrender - which brings 
him into direst relation with the purchaser. 
To hold otherwise would be to hold outa 
premium to fraud as it would enable the 
tenant to pocket the purchase-money and 
deprive the purchaser of his purchase by 
a mere trick and the remedy of the pur- 
chaser against his vendor might be quite 
illusory. In this view of the case, I think 
the Courts below were right in dismissing 
the suit although upon a wrong ground. 
As the respondent, however, did not appear 
in the sppeal and has obtained the present 
hearing by reason of a review allowed on the 
basis of a Full Bench decision subsequent to 
the proceedings in the Courts below, I would 
maks no order an to coats. 

Babu Mohi. Mohan Chatterjes, for the 
Apoeltant. 

Babu Sarat Chandra Gosh, for the Re- 
spondent. 


(3) 5 Ind. Cas, 114; 140. W. N. 229,11 O. L. J. 
16, 
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_ JUDSMENT.—We think this case was 

rightly decided by Mr. Justive D. Chatterjee. 

The appeal must, therefore, be dismissed 
with costs. 

i Appeal dismissed, 


PATNA HIGH COURT. 
‘Cavin Revision No, 156 or 1918. 
January 7, 1919, 
Present :—Mr. Justice Roe and Mr. Justice 
: Coutts, . 
RAM ANAND KURMI arp ANOTHER 
; : — Pavivions R3 
vereus 
RAM NAGINA PATHAK anv OTHERS— `- 
Oprosite Pasty: 

Ciril Procedure Code (Act V of 1£08), s. 115 — 
Revision—Order made without jurisdiction—Parties 
not contesting claim in lower Court, whether can apply 
in revision— High Court, power of intérference of. 

One of several transferees of a holding made an 
application to set aside an auction sale of the 
holding held in execution of a rent-deoree, making 
other ‘transferees of the holding parties to the pro- 
ceeding. The latter did not appear and the sale 
was set aside. The anction-purchaser appealéd to 
the District Judge. In appeal he intimated that 
he was willing to release the share of the con- 
tending transferee, with the resnit that the sale was 
confirmed with a modification in favour of.the con- 
tending transferee. The other transferees applied 
to the High Courtin revision to set aside the order 
of the District Judge: 

Held, /1\ that the order of the” District Indge 


being based neither on & compromise be:ween all ~ 


the parties. nor on a consideration of the facts 
and evidencë in the case, was bad and was without 
jurisdiction; [p. 982, col. 1] 

(2) thet the applicants; although they did not 
appear in the lower Courts, had a right to apply 
to the High Court to set aside an order made 
to their prejudice wholly without jurisdiction. [p. 
982, cols..1 & 2.] ` 

Appeal from a decision of the District 
Judge, Shahabad. 7 


FACTS.—In exeoution of a` rent-decree 


obtained by the landlord, the holding in” 


dispute was put up “to sale and was 
purchased by one Ram Nagina. 
Basudeo, alleging himself to be a transferee 


ofa part of the holding, applied to have. 


he sale set aside under Order XXI, rule 90 

f the Givil Procedure Code. To the proceed- 

ing toset aside the sale he made one 

Ramanand Kurmi party defendant, alleg- 
4 
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ing that he was also amongst others a 
transferee of a portion cf the holding. 
Ramanand did not appear before the 
Mansif althongh he was saummondd slao 
as a witness. The sale, however, was set- 
aside. The auetion-purchaser appealed 
to the District Judge and made all those 
persons parties to the appeal who were’ 
parties in the Court of first instance. In 
the Appellate Court also Basude> alone 
appeared to .support the judgment of the 
Court below. Basudeo and the auction- 
purchaser ultimately came ‘to terms and 
the latter agreed to release the portion 
purchased by Basudeo. The District Judge, 
therefore, cotfirmed the sale subject to 
the austign-purshaser releasing the 13 
kottas purchased by Basudeo, Ramanand 
aod Daoki, who were parties in the Conrt 
of first instance and also in appeal but 
‘who had appeared in neither -of the 
Courts, made an applicati-n for revision 
against the order of the District Judge to the 
High Court. 


Mr. G. 0. Pal, for the Petitioners, oon- 


| tended that the order passed by the lower 


N 


Gourt was without jurisdiction. The Court 
below had no jurisdistion to set aside 
the judgment of the, Court of first in- 
stance. on the compromise to which the 


applicants were no parties. 


Mr, Parmeshwar Dayal for the Austion- 
purchaser Ooposite Party, contended that 
petitioners had no locus standi to contest 
the decision of the Court below in- the High 


Court in revision, They had made no 
application to seb aside the sale in the 
Court of. first instance, Basudeo, who 


had applied Yor setting aside the 
made the applicants parties, to the pro- 
ceeding in the Munsif’s Court along with 
the decree-holder and the ~ auction-pur- 
chaser, but the applicants did not shoose 
to appear before the Munsif. In appeal 
before the District Judge they were made 
respondents but there also they did not 
choose to appear and contest the appeal. 


sale, 


One- Basudeo alone amongst the respondents 


appeared to sontest the appeal before the Dis- 
trict Judge. Basudeo subsequently compromis- 
ed with the austion purchaser, so the Distriat 
Judge had no option but to decree the 
appeal in accordance with the compromise, 
When the applicants did not appear eithes 


G 
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KANJI MAL V, KIDAR NATH. 
before the Munsif or the District ‘Judge 
they had no right to some in’ revision 
before the High Court. He relied upon 
Ram Singh v. Salig Ram (1). In cases 
where a party ‘was guilty of laches, the 
High Court did not interfere in revision. 
Relied on Durga Prasad. w. Sheo Oharan’ 
Lal (2) and Subbaya v. Yellamma (3%. 

Mr. Krishna Sahai (with hint Mr. Nirsu 
Narain Singh) for the Decree- bolder Opposite 
Party, substantially supported the case of the 
augtion-purchaser. 

JUDGMENT. 

Coutts, J.—This application arises out of 
certain execution proceedings. The Maha- 
raja of Dumroan obtained a decree against 
certain persons in execution of which their 
holding of 6 bighas was sold for Rs. 65, 
Previous to this sale of the holding there 
had been a sale of 13 kottas of the holding 
to one Basudeo Tewari for Rs. 200, who fled 
an application to have the sale set aside on 
the ‘ground of ‘fraud, ‘This application was 
heard and the sale was set aside. Against 
this order setting aside the sale the auction- 
purchaser appealad. During the proceedings 
in the Appellate Court the auction- purchaser 
filed. a petition in which he stated that he 
‘was prepared to release the 13 koltas which 
Basudeo Tewari, had purchased, and in con- 
sideration of this promise the learned District 
Judge, after finding that the other respondents 
tò the appeal had no right to challenge 
the, sale, passed the following order :— 

“Subject to the auction-purchaser’s under- 
taking to respect the incumbrance created 
by Basdeo Tewari, the appeal will be decreed 
and the sale will be treated as valid. Basudeo 
Tewari was justified in’ contesting the appeal; 
and the appellant must pay his costs,” 

On the face of it this was a bad order, 
because neither was it an order passed on 


` a Gompromise between the parties nor was’ 


“TU 


it an order passed after consideration of 
the facts and evidence in the once, It is, 
therefore, an order passed without jurisdiction 
which - should be set aside. The only 
question is whether the present petitioners 
are entitled to make the present application 


to have is set aside. The petitioners are, 
(1) 28 A. 84; A. W. N. (1905) 193;°2 A. L. J. 


(2) 4A. 164; A. W. N. (1881) 165;2 Ind. Dec. 


(xN. 8.) 760. : 
(3) 9 M, 180; 10 Ind. Jur, 10); 8 Ind, Dec. 


Wi s.) 487. 
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one Se them a purchaser of a sanoa of the 
holding before tbe suction sale, and the 
other a mortgagee of a certain portion of 
the holding. It is admitted that in view 
of a recent Full Bench debision of this 
Court tke petitioners’ have an , interest 
eutitling them to contest the validity of 
the sale, but it is argued that, as they did 
not join Basudeo Tewari in the first instance 
in objecting to the sale and as they did 
not enter appearance in the appeal although 
they were made respondents, they have now 
mo locus standi. This contention is, in my 
opinion, unsustainable. So long aa the order 
of the first Oourt was subsisting, these 
petitioners were not affected by the sale 
and no doubt in the appeal they considered 
that their interests were safe in the hands 
of Bastideo Tewari. Basndeo Tewari, however, 
apparently compromised the matter with the 
auction-purchaser and these _ petitioners’ 
interests thereby became adversely affected. 
Under these circumstances there is no 
reason why they should not now make this 
application. In this view and the order 
being without ‘jarisdiction I would set 
aside the order of the learned District 
Judge and direst that the appeal be re-heard. f 
I would make no order as to costs inasmuch 
as these petitioners should have appeared 
at the earlier stages of the proceedings, ` 
Ros, J .—I agree, 


Order set aside. ` 


PUNJAB CHIEF COURT. 
Misceniangous Fiast Civit APPraL No, 2891 ; 
or 1919. ; 
February 14, 19139. 

Present :—Mr. Justice Broadway. 
KANJI MAL—Jopement- DEBTOG—APPELLANT 
versus - 

KIDAR NATH P. anah AE: HOLDER 

: — Resto DENT. i 

Civil Procedure Code (Act V of 1808), O XXI, rr. 11, 
17—Ezecution of decree —A pplication by mukhtar 
khas—Omission to give necessary particulars, whether 
material —~Amendment, whether allowable—Failure to 
give notice, effect of —Limitation. v 

Plaintiff obtained a money decre against defend. 
ants from the Caloutta High Court and after 
various attempts at realisation, had the deogee 
traniterrad to Gurgaon, where an application wag 
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filed on behalf of the decree-holder for exe- 
cution of the said decree. The application was 
signed by one N, who described himself as “mukh- 
tar khas” of G., son of the decree-holder, and the 
special power-of-attorney in Ns favour was filed 
along with the application. Having found that G, 
was the decree-holder’s attorney, the executing Court 
directed that @. should be described in the appli- 
cation as such and returned the application, which 
was re-filed after necessary amendments: 
Held; (L) that the mere fact that @’s power-of- 
attorney was not filed with the application did not 
render it void; [p. 988, col. 2.] i 
(2) that the failure to give notice to the judg- 
ment-debtor had no bearing on the validity or 
ie legality of the application itgelf; [p. 984, col. 
= a 


(3) that the dmission to mention such parti- 
oulars as whether any money had been realised 
or any settlement arrived at, or whether any pre- 
vious execution had been sought out, was not: 
material and could not possibly have prejudiced 
the judgment-debtor: [p. 984, col 1.] 

: (4) that the Court was acting within its powers 
in’ directing the amendment of the application; [p. 
984, col. 1.] . \ 

(5) that sub-clause (2) of rule 17, Order XXI, 
ae poo Code, saved limitation, [p. 984, 
col. 1. ó : 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Gurgaon, 
dated the 13th August 1918, disallowing 
the objections, , _ IN - 

i Messrs. Oertel and Cooper, for tho Appel- 
-lant. ; 

Dr. Gokal Ohand Narang, for the Respond- 

ent. - 


JUDGMENT.—On the llth June 1906 
one Kidar Nath obtained a deoree against 
Kanji Mal and others from the High Court 
at Caloutta for Rs, 11,000 odd and costs. 

After various attempts at realising the 
sum desreed Kidar Nath finally had the 
desree transferred to Gargaon in May 

` 1918, and on the 3lst May 1918 an ap- 

“plication \ was filed on behalf of the decree- 
holder, in the Court of the Sanior Sub- 
ordinate Judge, for execution of the said 
decree. - 

- hia -application was signed “by one 
Nathu Mal describing himself, as a 
“Makhtar Khas” of Gajanand. son of Kidar _ 
Nath, and the spesial power-of attorney 
in Natha Mal’s favour was filed with the 

application. 
Kanji Mal raised objestions to execution 
of the decree, alleging :— 
_ (1) that the application had been made 
by Gajadand Whereas the deores-holder was 
Kidar Nath; 
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(2) that as notice was not issued the 
whole prossedings were void; 
(3) that the application did not comply 


with the provisions of Order XXI, rule 11 


- (b), Civil Procedure .Code. 


The executing Court held that as Gajanand 
was Kidar Nath’s attorney, the application was 
really in order ‘and dirested that Gajanand 
should be described in the application 
as Kidar Nath’s attorney’ Further - that 
the failure, on the part of the Court, 
to record its reasona for not issuing notice 
did not .vitiate the proceedings, and that 
the application could be amended so as 


* to bring it into conformity with the pro- 


visions of Order XXI, rule 11 (b), Civil 
Procedure Code, , 4 
Accordingly -on the 6th August 1918 
the application was returted for the 
necessary amendments and was re filed 
on the 12th August 1918 duly amended, 
Kanji Mal then contended that the exe. 
cution of the decree was barred by limi- 
tation as Article 1:2 and not Artisle 183 
of the Indian Limitation Act was ap» 
plicable. This objestion having been dis- 
allowed, Kanji Mal preferred this appeal 
to this Court and I have- heard Mr, Oertel 
on his behalf while Mr. Gokal Chand. 
Narang bas addressed me for thè decree- 
holder. Mr. Oertel has conceded that the 
Article applicable is 183, but he contended 
that inasmuch as the application of the 
8lst May 1918 was defestive the decree 
could not now be executed. Mr. Oertel 
based a good deal of his arguments’ on 
a mistaken impression of the actual facts, 
He contended that Gajanand had been 
firm of Kidar 


self, whereas the decree is in the name 
of Kidar Nath alone. As a matter of 
fact the power-of-attorney- shows that 
Gajanand was appointed attorney to Kidar 
Nath in his own name as well as in the 
name of the firm. The merg fact that 
Gajanand’s’ power-of-attorney was not 
filed with ‘the application sannot, in my 
opinion, render the applisation void. So 
far as this objestion is concerned, I haye 
in holding that as it has 
been proved that Gajanand was the pre- 
cognised agent of Kidar Nath the ap. 
plication made by his special attorney 
Nathu Mal was in order. 


in > 
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As to the failure to give notice I fail 
to see bow that bas any bearing on the 
validity or legality of the application itself. 

As to-the defects in the application itself 
the Court was apparently acting in ac- 
cordance with Order XX‘, rule 17, Civil 
Procedure Code, in directing its amend- 
ment. The defects in question were the 
„omission to mention : 

(1) whether or not an appeal had been 
filed against the decree; 

(2) whether any money had been 
realised or any settlement arrived at; and 

(8) whether any previous executions 
had been applied for and if so, when and 
with what results. 

It is not necessary to discuss the Various 
rulings sited by the learned Counsel on 
both sides as, in my opinion, the omission 
to mention these particulars was not 
material ard could not possibly - have 
prejudiced Kanji Mal. 

The Court below was 
powers in directing the 
sub-clause (2) of rule 
saves limitation, 

I accordingly - ‘dismiss 
costs, 


acting within its 
amendment and 
17, Order XXI, 


this appeal with 


Appeal dismissed. 


Seneca 


` \ 


(CALCUTTA HIGH COURT, 
APPEALS FROM Apeattate Decrees Nos. 2903 
AND 3309 ro 38312 of 1914, 

August 14, 1918. 
Present:—Mr. Justice Teunon and Mr, 
Justice Cuming. 
DINANATH CHANDA, AND on HIS DÉATH 
BIS BELAS AND LEGAL REPARE STATIVES 
UMESH CHANDRA CHANDA AND orakrs 
—PLAINTIFFé—~ APPRULANTS 
versus 
dhetkh “NAWABALI “AND OTHERS— 


DEFENDAST3— RESPONDE STS. 
‘Landlord and tenant—Non-occupancy raiyat, rights 
of, whether heritable—Abandonment of tenancy - Rent, 


non-payment of, effect of - Bengal Estates Partition ‘Act : 


y. B. C. of 1897), s. 54—Mup and chitta prepared by 
amin, admissibility of-—Evidence Act (1 of 1872), 
` 3, 35, 
- The map aud chitia prepared by the partition 
qmin under the provisions of section 54 of the 
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Bengal Estates Partition Act, 1876, where proved to 
have been accurately prepared or to have been 
accepted ‘and acted upon by the landlord, are, 
independently cf section 35 of the Evidence Act, 
admissible in evidence against the landlord for the 
purpose of proving what lands were held by what 
tenants. [p. 966, col 2.) 

. A tenant’s title to a holding is not necessarily 
lost by non-payment of rent during the “time the 
land is submerged. Whether from the non-payment 
of’ rent during submergence of the holding or 
from the conduct of the tenant, abandonment or 
surrender should be inferred is a question of in- 
tention. [p. 986, col. 2.] 

Appeals against the decrees of the 
Additional Subordinate Judge, Dacca, dated 
the 14th “March 1914, modifying those 
of the Munsif, 2nd Court, Manickginj, 
dated the 30th April 1913. 

FACTS appear from the judgment. 

Babu Jogesh Chandra Roy (with him Babu 
Sasanka Jiban Roys), for the Appellants,— 
Whatever right a tenant may have to the 
land submerged by dilnvion, if -he 
does not pay rent during the period 


of submersion, he forfeits his right by that l 


non-payment. Refers to Secretary of State 
v. Krishnamont Gupta (1) and Arun Ohandra 
Singh v. Kamini Kumar (2). Then so far 
as the question of heritability of the right of 
a non-oscupansy raiyat is concerned, the Sub- 
ordinate Judge was wrong in holding that 
the non-oseupansy right is not heritable 
whereas it has been ‘held to be heritable 
under certain conditions. Refers to Mohunt 
LLukhan Narain Das v. Jainath Panday (8) 
and Midnapore Zemindart Company, Lid. v, 
Hrishikesh Ghosh (4). 

Dr. Sarat Chandra Basak (with him Babu 


Kunwar Sankar Roy), for the Respond- 
ents,-Butwara proseedings under the 
Bengal Estates Partition Act of 1876 


are not evidence under section 35 of the ° 


Indian Evidence Act. This has been held 
in Pérma Roy v. Kishen Roy (5) and 
followed in Nanda Lal Pathak-y, Ohanurpat 
(6), Therefore there are ample authorities 


(1) 29 d. 518; 29T. A. 104; 6 0. W. N. 617; 4 Bom, 


L. R. 587;,8 Sar. P. O. J. 260 P. C.). 

(2) 22 Ind. Cas, 317; 410. 683; 26 M. D. J. 251; 
18 C. W. N. 369: 15 M. L. T, 182; 19 C, D. J. 372; 
(1914) M. W. N, 175; 16 Bom, L, R. 823; 12A. L: J. 
343; 41 I. A. 32 (P. C). 

43) 11 C. W. N. 626 (F. B); 5 0, L. J. 4575-34 c. 
516:2 M. L. T, 219. 

(4) 25 Ind. Cas. 562; 41 0.1108; 18 O. W. N. 828; 
19 0. L, J. 603 (PF. B.). - 

(5) 25 J. 90; 13 Ind. Des. (x. S.V'6L 

(6) 18 Ind. Cas. 143; 17 0. W. N. (779; 17 OL. J, 
462, 


“From the sase in ‘Drobo 
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` in support of the Sub-Julga's view. that 


the Butwara Chittas under thea 
Partition Aci of 1878 are- 
under section. 35 of the 


Kstates 
not evidense 
Evidence Act. 
Moyee Gosmanee 
vV. Dhurmo Doss Koondoo (7) down to the 
case in: Nanda Lal Pathak v, Chanurpat (6), 
it has been held that so far as the entry 
ia the name of the tenants is concerned, 
the Daputy Collector has no authority to 
make that entry and sush resord is no 
evidenes under section 35 of the Evidence 
Ast. Moreover, the Estates. Partition Aot was 
amended in 1897. 

- No case has been cited by the other side 
to show that the partition Ohittas, which 
show the names of the’ tenants and the 
rents paid by the tenants, fare admissible 
under seation 35 of the Evidence Act. 
Rather the rulings are the other way. 


. SesondJy, so far as the question of- 


forfeiture of tenancy or non-payment of 
rent. on submersion, is concerned, my sub- 
mission is that Arun Ohandra Singh v. 
Kamini Kumar (2) was a case 
-whera a portion of the land was let out 
in Patni tenure. The Putnidars there 
obtained an abatement during the period 
of submersion. Whenthe land rose up 
again, it was made a part of their tenancy. 


There their Lordships held that from the’ 


mere faot that there was abatement of 


rent it- could not be beld- that thera 
was abandonment. Now - payment of 
rent does not amount to surrender. If 


ithad been a Patni right, then it would 


- have been otherwise but a non-oocupancy 


ratyat is liable to ejectment only accord- 
ing to the Bengal Tenancy. Act and only 
àon certain grounds, and his case differs on 
this point from that. of .an ocoupancy 
raiyat, For instance, if a tenant takes 
a land and after a year it is submerged, 
if it appears again after 12 years, then 
according to my friend as soon as the 
land appears he acquires the occupancy right, 
so that acsording to him the tenant would 
by some accident acquire a status which 
he had not before, ae 
Babu Jogesh Chandra Roy, for the Appel- 
lants, in-reply. —lI refer to the later oase in 
Bhola, Roy y. Jung Bahadur Singh (8) in sup- 
port of my contention that Butwara pro- 
* (7) 10 W. R. 197. 
> - (8) 22 Ind, Cas. 798; 190. L. J. 5. 
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ceedinga are evidense under certain sir- 
cumstances. 

Babu Biraj Mohan Mozumdar, for Daputy 
Registrar. 

JUDGMENT.—These five appeals arize 
out of as many suits for recovery of possession 
of certain plots of land on establishment of 
title, 

The lands sre situated in Mouzah Fazila-. 
bari, which originally appertained in equal 
shares to two revente paying Estates Noa. 4357 
and 265 on the revenue roll of the Dacca Col- 
lestorate. In the year 1888 as the result of a 
partition effected under the Estates Parti- 
tion Act, 1876, the lands in question fell 
to Estate No. 265. 

The general case for the plaintiffs was 
that they had obtained settlement from 


‘the landlords in 1292, če, 3 years before 


the partition, that the lands diluviated in 
1293, and re-appeared in 1316, Thereafter, 
it is said, the plaintiffs were dispossessed 
by the principal defendants acting on the 
strength of settlements taken from some cf 
the co-sharer landlords. 

In Suit No. 2355 out of which Appeal 
No, 2903 arises, the special oase of the plaint- 
iff was that he and his oo-sharers, the sona 
of one Lal Behari, held 4 annas under 
a Miras lease granted by one of the ao- 
sharers Basanta Kumar Roy and the 
remaining twelve as raiyats, As his 
co-sharers did not join him in the suit- 
his claim was to the extent of an 8-annas 
share only, namely, 2 annas in Miras right 
and 6 annas as a raiyat. 

In the Coirt of first instance it was 
held that the lands in dispute were cettled 
with or leased to the plaintiffs or their 
predecessor in 1292, that the lessees 
were then non-occupancy ratyats and that 
in 4 cases by continacus payment of rent 
the plaintiffs or their predecessors- in- 
interest had acquired oseupansy rights. 
Tu Suit No. 2355, however, it was found that 
the plaintiffs’ Miras interest was to the 
extent of one anna only. In the result 
this snit was decreed to the extent of 7 
annas instead of 8 annas whilein the other 
three (Nos. 2357, 2358 and 2359) the claim 
of the plaintiffs was decreed in fall. In the 
remaining Suit No. 2357, it was held that the 
original tenant had died before he had 
acquired occupancy rights and that his 
heirs the plaintiffs were, therefore, entitled 


ew, 


“have fallen into error. 


t 
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only to a share, namaly, 6 annas, cortes 
ponding to the share of the landlords from 
whom they secured recognition after the 
lands re-formed in 1316. =” 

On appeal the learned Subordinate Judge 
disbelieve: the evidence addused to show 
that after diluviation the plaintiffs had con- 
tinued to pay rent and he, therefore, held 
“that the rights acquired by the settlement 
of 1292, if any, had been lost. He agreed 
with the Munsif in thinking that the 
rights of non-occupancy ratyals are not herita- 
ble, and held that for this reason also -the 
plaintiffs in Suits Nos. 2357, 2358 and 2359 
could claim nothing on the basis of the 
alleged settlement of 1292, He next found 
that the plaintiffs had failed- to establish 
the identity of the lands in suit - with 
the ‘lands of which in 1292 settlement was 
Said to have been taken. Lastly he found 
that the. right obtained by” Dinanath 
Chandra (plaintiff in Suit No, 2355) and his 
co-sharer Lal Behari Shaha by their 
Miras' Patta was tca 2annas and not to 
a 4-annas share in Estate No. 265, and that 
plaintiff Dinanath’s share therein was 
only 10 gandas and not one anna. ‘The 
plaintiffs having in all cases secured recog- 
nition from one Kale Narain Rai, a land- 
lord to the extént of 2 annas 6 gandas 
2 karas and 2 krants, and in all but 2355 
from’the Mirasdars also, he, therefore, decread 
the 4 suits (Nos. 2366, 2367, 2368 and 2369) 
to the extent of 4 annas 6 gandas 2 karas 2 
krants and Suit No, 2355 to the extent 
of lanna 13 gandas 1 kara l krani, i. e., 
10 gandas in plaintiffs’ Miras right and as 
a tenant under Kale Narain to the extent 
of halt Kale Narain’s share. 

In holding that the rights of non-ocou- 
pansy ratyats are not heritable both Courts 
On this point it is 

sufficient to refer to the Fall Benoh 
desision reported as Midnapore Zemindari 
Compdny, Lid. v. Hrishikesh Ghosh (4). 
In order to prove the settlements made 
with them in No. 1292 and also the identity 
of-the lands claimed in these suits with 
the lands so settled, the plaintiffs put in 
_ evidence the map and Chitta prepared by 
the partition Amin in 18851225 under 
the provisions of section 54 of the Estates 
Partition Act, 1876. The Court of first 
instanoe admitted and relied upon these 
dosuments. On the authority of the decision 


so 
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reported as Perma Roy v. Kishen Roy (5) 
the Subordinate Judge ruled that they 
were inadmissible and must be excluded 
from consideration. Now in Perma Roy 
Kishen Roy (5) aad also in Nanda Lal 
Pathak v. Ohanurput (6) it was held that 
it was no part of the duty of the parti- 
tion Amin to resord the names of tenants, 
if the maiter were res integra, we might 
be disposed to take a different view of 
what is involved in the preparation of a 
rent roll and of measurement papers in 
connaction therewith, bat as the present 
Ast, Bengal Act V of 1897, bas set 
the matter at rest, we neei not consider 
it farther. These decisions, however, dealt 
only with the admissibility, of the papers 
in question under the provisions of section 
“85 of the Evidence Act. But in the pre- 
sent case as in Bhola Roy v, Jung Bahadur 
Singh (8) independent evidence has bean 
given of the preparation of the map and 
Chitta and the Munsif found that they 
had been proved. The learned Subordinate 
Judge has not adverted to that evidence and 
in this respect also he has erred. If it 
has been proved that they were accurately 
prepared, or if it be found that they wera 
accepted and acted upon by the landlords, 
they are ‘clearly. admissible, if only ‘as 
admission, against the landlords-and those 
claiming under the landlords by a subse. 
quently derived title, No doubt ‘the Sub. 
ordinate Judge has considered the other 
evidence on these points but how far his! 
view of that evidence, whether oral or in 
‘the shape of dakkzlas, has been affected by 
the exclusion of the partition papers: it is 
impossible for us to say. 

Even, however, if on a: consideration of | 
the whole evidenee, it be found that 
after submergence and until re-appearanse 
no rent was paid on the submerged lands, 
it does not necessarily follow that the 
tenant’s title was thereby lost. After 
submergence possession must be presumed 
to be with the person having ` title, and 
the landlord taking no steps to put an 
end tothe tenancy, whether from non- 
payment of rent or the conduct of the 
tenant, abandonment or surrender should 
bə inferred becomes a question of intention: 
vide Arun Ohandra Singh v. Kamini Kumar 
(2). Thus the question- whether. on the 
re-appearance of the lands in suit -the 


a 


` 


trict. [p, 988, col, 2.] 
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tenausy, be it that ofan occupancy raiyat 


or that cf a non-ossupansy raiyat, still sub- 
sisted, has also not been properly dealt 
with by the Subordinate Judge. 

Lastly there is the question of the Miras 
lease Exhibit 2. No doubt in the resital 
the share of the lessor in the Estate No. 
265 is described as- a Q2-annas share, 
But the demise appears to be a demise of 
a 2 anvas share in the village Fazilabari. 
Now as Fazilabari’ at that time appertained 
to the two Estates Nos. 265 and 4351 in equal 
moieties, it follows that if the lessor had 
a 2-annas share in the Monza he had a 
4-annas share in No. 265, The document- 
is thus ambiguous and the description of the 
share given in the recitals of the dogu- 
ment does not, we think, exclude other 
evidence to ‘show that the description of 
the share is a mistake, that the lessor’s 
share was really 2annas in Fazilabari and, 
therefore, + annas in Estate No. 265, and 
that the whole of his interest passed to the 
lessees. The Sub-Judge, no doubt, refers 
to the oral evidence, of the plaintiff 
Dinanath, but he in effect excludes that 
evidence and the other evidensca on the 
point dealt with ‘by the Munsif. For 
‘these reasons we must set aside the decrees 
of the Subordinate Judge and return the 


oases to him in order that they may be 
heard and determined in accordance -with 
law. . 


Costs of this Court will be costs in the 
Several cases. 
` : Oils saling. 


PUNJAB CHIEF COURT. 

Seoonn Orvis Appgat No. 1004 or 1918. 
February 8, 1919. 
Rresent: -Mr. Justica Broadway. 
SINGH anp OTHERS— DEFENDÀNTS— 
APPELLANTS 
versus 

“HARI SINGH AND OTHERS — PLAINTIFFS 


AND OTHERS DEFENDANTS— RESPONDENTS. 
Custom—-Adoption - Mohal Rajputs of Fazilka Tahsil 
in Ferozepore District. 
There is no custom: of adoption among Mohal 
Rajputs of the Fazilka Tahsil in the Ferozepore Dis- 


ne 
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Sesond appeal from the deoree of the 
District Judge, Ferozspore, dated the 5th 
January 1918, affirming that of the Munsif, 
1gt*Class, Fazilka, District Ferozepore, dated 
the 18th October 1917, dacreeing the claim 
against defendants Nos. 1 and 2, 

. Mr, Anant Ram ‘and Pandit Rambhaj 
Datta, for the Appellants. 

The Hon’ble Pandit Sheo Narain, for thé 
Respondents. 

JUDGMENT.—The following pedigree- 
table will. show the relationship of the 
parties to this suit :— A 


MALAM SINGH 


— 





( | 7 
Bakhtawar Singh Panna Singh Jawana Singh 
defendant died 


pendente lite). Ram Singh | 
defendant. 
L . 
q » 
| ) 
. Hari Singh Bheron Singh Parem Singh 
plaintiff. ' plaintiff, plaintiff. 


The parties are Mohal Rajputs of Islam.: 
wala in the Fazilka Tahsil of the Ferozepore | 
District. 

On the 17th April 1913 Panna Singh 
executed a-Will, which was duly registered 
and in which he left hia property to Ram 
Singh, alleging that he had adopted Ram 
Singh years before and had arranged for 
his marriage on the 7th June 1915, Panna 
Singh executed a deed called a deed of 
adoption and stated therein that he had 
executed the Will above mentioned, This 
deed was also registered. 

On the 28th January 1916 mutation was 
sanctioned of a gift of land by Panna 
Singh to Ram Singh, the gift being an oral 
one. 

On the 19th February 1916 the plaintiffs 
instituted this suit alleging— 

(1) that the land was ancestral, 

(2) that there had been no valid adop. 


tion, 

(3) that Panna Singh had not the power 
to adopt, 

(4) that the gift was invalid, and 

(5) that the parties were governed by 
custom. 

The defendants replied— 

(1) that the property was not ancestral, 

` 


` ji 


di ` 
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(2) that “an adoption had been made, 

(3) that Panna Singh bad the power to 
adopt according to the oustom of the tribe, 
and A 

(4) that the adoption was valid both in 
law and by custom. $ R 

The Courts below have held, that the 
property was ancestral and that no custom 
had besn proved authorising the adoption, 

Ram Singh has, therefore, preferred this 
appeal to this Oourt through Mr. Ram 
Bbaj. Datta and I have heard Pandit Sheo 
Narain for the plaintiffs-respondents. The 
only point argued at the Bar was whether 
or not a custom had baen proved by which 
Panna Singh's adoption was valid. 

Ib seems to mə that the decision of 
this question depgnds a great deal on the 
question of .onna. The learned District 
Judge has held that the onus was rightly 
placed by-the first Court on the defendant- 
appellant to show that there was a custom į 
under whish his adoption was valid. 

According to the latest riwajiam of 
the District no gush custom exists, and 
Mr Currie, the Sottlament Offiver, has noted 
„that adoption is distiostly rare among all 
trtbes in the Muktsar and Fazilka Tahsils. 

‘Fazilka Tahsil lies south of the Central 
Districts and it seems to me that the view 
taken by the Courts below is correst—and 
that in the present case it was for the 
defendant appellant to show that there was 
a castom by which his adoption was valid. ` 

Practically the only instance of an 
adoption is the one now in dispute and 
after a consideration of the evidence .on 
the record (through which Mr, Ram Bhaj 
Datta took ms) I am in.agreamant with 
the Oourts below and hold that the defend. 
ant-appellant has not proved that among 
Mohal Rajputs of the Fazilka Tahsil the 
custom of adoption exists. { sascardingly 
dismiss this appaal with costs, : 


_ 


Appeal dismissed. 
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. CALCUTTA HIGH COURT. 
Appzau Faom OatainaL Oxver No, 3 oF 
191s, 

Febrnary 25, 1918. 

Present: —Sir Lancelot Sanderson, KT., 
Caief Justice, and Justice Sir John ' 
Woodroffe, Kr. 

BAL NATH —Puatntire — APPALUANT 
versus 
MANSUKRAI PANNA LALL—Derenpayt 


/ - — RESPONDENT. ; 

Arbitration--Gambling and wagering contracts-— 
Suit to restrain proceedings, maintainability of— 
Equity. ah 

A dispute having arisen between the plaintiff 
and the defendants in relation to certain contracts 
it was referred to arbitration under the arbitra- 
tion clause contained in the contracts There- 
upon the plaintiff brought a suit claiming a deela- 
ration that the contracts were illegal, inoperative 
and unenforceable, being gambling or wagering 
contracts: 

Held, that apart from the question whether the 
transactions were gambling or wagering contracts 
and, therefore, illegal and unenforceable, the plaint- 
if, whò knew exactly what the, transactions 
yeally were and who was neither taken by sur- 
prise nor imposed upon, had-no equity in the 
case -which would entitle him to ask: for an in- 
junction restraining the arbitration proceedings be- 
fore the tribinal whic: h> himself had chosen 
with full knowledgs of all tho circumstances of the 
case [p. 970, col. 2.) 2 

Appeal from the order of Mr. Justice 
Greaves, dated the Llth January 1918. 

Sir B. O. Mitter (with him Mr. 9. N. 
Banerjee), for the Appellant. 

The Advocate-General.(with him Messrs. A. 
D. Buse and B. L: Mitter), for the Respondent. 
JUDGMENT, 

Saxversoy, O. J—This is anappeal from the 
judgment of my learned brother Mr. Justice 
Greaves. The plaintiff and the defendants 
entered into three contracts (the dates of 
which I need not mention), which purported 
to be in respect of the purchase of a oon- 
siderable number of yards of Hessian cloth. 
These contrasts were followed by what 
have been called settlement contracts, one 
dated the 14th of May 1917 and another 
dated the 23rd of May 1917, and a dispute 
arose between the parties whereby the defend- 
ants were claiming from the. plaintiff the 
sum of Rs, 41,655, and in respect of that 
they claimed to go to arbitration under the 
arbitration clause which is” contained in 
the contrasts. They communicated with the 
Chamber, we are informed, on the Geh of 
September, but it was’ not until the lst of- 
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December that the Registrar of the Bengal 
Chamber of Oommerce gave notice to the 
plaintiff of the defendants’ claim to go to 
arbitration and this suit was brought on 
the 19th. of December 1917. 

The suit was brought claiming a declara- 
tion -that the three aontracts in question 
were illegal, idoperativa, and unenforceable 
against the plaintiff; secondly, that the 
defendant firm should be ordered to deliver 
up the said contrasts, including the settlement 
- gontracts, for cancellation and thatthe same 
might beadjudged void and be cancelled, 
and, thirdly, that an injunction might be 
granted restraining the defendant firm, its 
servants and agents from enforsing or 
attempting to enforce the said contracts or apy 
of them or any alleged rights thereunder 
and in particular from proceeding or 
attempting to proseed with the arbitration 
before the Tribunal of the Bengal Chamber 
of Commerce, i 

A Bule was granted, as we are informed, 
by my learned brother Mr. Justice Greaves 
calling upon the defendants (I have not the 
terms of the’Rule before me but i assume 
them to be to this effect) to show cause why 
the arbitration proseedings should not be 
stayed. On the hearing of that Rule- the 
learned Judge dismissed it: and itis from 
that judgment that this appeal has been laid, 

Now, the two grounds upon which Sir 
Benode relied were, first, that the plaintiff's 
claim was based upon an allegation that 
these contrasts were of a gambling and 
wagering nature and consequently under the 
Contract Act they were void, and that, there- 
fore, the plaintiff ‘was impeaching the oon- 
tracts under whioh the arbitration was claimed 
and consequently that point ought to be 
decided in the suit before the matter. went 
to arbitration. The second ground was that 
one FannaJal Murarka was purporting to be 
the broker in the transaction and that as a 
matter of fast he was not the broker but 
was the proprietor of the defendant firm. 

I propose to deal with the second ground frst, 

Sir Benode argued that this osse same 
within the decision whieh my learned brother 
Mr. Justice Woodroffe and I gave a short 
time ago in Gajanand Maskara v. Shaik Taleb 
Jalaluddin (1). In that case the allegation 
was “that the plaintiffs were unaware, at the 
time the contrast was passed between them 
7 (1) 46 Ind, Cas, 173; 22 0, W. N, 585. 
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and the firm of Kaluram-Nundlal, that the 
defendant Ghonéshyam Das Kazriwalla, who 
was the sole propietor of the firm of 
Ghoneshyam Das & Co., brokers in the 
matter of the said contrast, was a partner in 
the firm of Kaluram-Nundlal nor were the 
plaintiffs made acquainted of the said fact, 
as they submitted it should bave been, by 
the said defendant until the 22nd day of 
January 1917 when they same to know of 
the same for the first time,” Therefore, 
there was a clear allegation made upon 
oath in that case that at the time the 
plaintiffs entered into” the oontract they 
were uraware of the connection between 
the broker and the firm and they set it up, 
as appears from the correspondence, at the 
first opportunity. In this ease I find that 
the plaintiff makes no such allegation; he 
does not, in his plaint or in his petition, 
allege that at the time of the contracts he waa 
unaware that Pannalal Mcrarka was connected 
‘with the defendant firm: and, when I look 
at the defendant’s affidavit, paragraph 6, 
I sea that the defendant has sworn to this 
effect.... With reference tothe allegations 
made in paragraph 5 of the plaint, T admit 
having passed the contrast as a broker in 
my firm of Pannalal and Oo, I further 
state that the plaintiff and his firm 
of Bissendoyal- Baijnath were well acquaint- 
ed with the fact that I am the proprietor 
of the defendant firm and also of the broker 
frm of Pannalal & Co. and that 
accordingly myself and my firm are entitled 
and justified to-require performance of the 
said contracts.” In his affidavit in reply 
the plaintiff says this, “with reference io 
paragraphs 5-and 6 of the said affidavit I 
say that the denials therein contained are 
nntrus ard I repent the statements made in 
my plaint and petition as representing the 
true facts.’ I think that is a very un- 
satisfactory way to meet the plain allegations 
in paragraph 6 in the defendant’s affidavit, 
in whioh he said that the plaintiff was fully 
aware of the position of Pannalal Murarka 
at the time the contracts were entered into, 
If there had been any substance ir this 
point, I feel certain that the plaintiff would 
have said inso many words that he was 
nnaware, at the time the sontraets were 
entered into, of the position of Pannalal 
Mararka. I think that isan entirely un- 
‘substantis} ground, as is shown by the 


ma 


N 


990 
RATI RAM Y. NADAR, 


paragraphs nin the affidavits to which I have 
referred. This case differs in a` material 
respest from the care which my learned 
brother and I decided in “Desember last. 


Then comes the other ground, namely, 
that these contracts were gambling and 
wagering contracts and consequently void. 
“We are asked to say that this matten also 
comes within our jndgment to which I'have 
referred. Oar judgment was based upon the 
decision in Kitts v. Moore (2), the head-note 
in which is as follows: “The Court. has 
jurisdiction to interfere by injunction, 
on equitable grounds, to restrain thedefendant 
< from proceeding to ‘arbitration where an- 
action has been brought impeaching the 
instrument containing the agreement for 
reference’: and Lord Justice Lindley who 
gave the first judgment said: “Under those 
circumstances, the plaintiff brings an action 
for- an ordinary partnership account and 
asks for an injunction to restrain the arbi- 
tration progeedings’, and he does so upon 
the footing that the agreement which contains 
the arbitration clause is, for some reason, 
not binding, whetker for fraud, or mistake, 
or surprise, or for some other reason, I do 
not say, because the statement of claim 
has not been launched: but his equity is to 
impeach „that agreement,” Acting upon that 
judgment we'oame to the conclusion that 
in the previous case to which I have 
referred, there was an equity in the plaintiff 
to -impeach the contract, inasmuch as he 
alleged and there was reasonable cause 
for believing that that was a kona fide and 
substantial allegation that at the time the 
~ “gontract was entered into, the plaintiff did not ‘ 


know the real position of the alleged ` broker. ` 


The oase which is now before us to my 
mind comes direstly within the decision 
in the oase of M'Harg v. Universal Steck 
Exchange (3). That decision was given in 
_ ‘the following, year in 1895, whereas the other 

‘onein Kitts v. Moore (2) was given in 1894— 
Lord Justice Smith was a party to both 
the decisions. !t appears from that decision 
that the Court of Appeal declined to exercise 
cits jurisdiction and stay arbitration proseed- 
“ings. I am of opinion that we ought 
to do the same in this case. The learned 

(2) (1895) 1 Q. B. D.,253; 64 L.J, Ch, 152; 12 R. 


43; 71 L. T. 676; 43 W. R. 84. 
(8) (1895) 11 T. L. B. 409, 
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Judge has exercised his diseretion and has 
refused to grant an injunction restraining 
the arbitration proseedings, and I see no. 


-' . reason fer interfering with that: decision, 


For my part, I do not see: that the 
plaintiff has -any equity ‘in this case which 
would entitle him to ask for-an injuriotion 
restraining the arbitration proceedings. 1 
express no opinion at the present moment 
whether the transactions were gambling 
or wagering contracts or bona fide sales, 
but it is clear that the plaintif knew 
exactly what the transactions really were, 
aod that he was not taken by surprise, 
nor has it been suggested that there was 
any fraud. He has, himself chosen the 
tribunal which was to decide any dispute 
arising in respect. of ‘the contracts, r#z., 
the Bengal Chamber of Commerce, and 
I do not think that it would be equitable 
under the gircumstances of this case for 
this Court to restrain the » proceedings 
before the tribunal which he himself has 
chosen with full knowledge of all the 
circumstances of the case, o 

For these reasong I think that the appeal 
should be dismissed with coats. 

Woornorve, J.—I agree. 


Apneal dismissed. 


ALLAHABAD HIGH COURT. 
Execution Seconp Appsat No. 836 or 1918, 
February 18, 1915. 

Present :——-Mr, Justice Piggott 
and Mr, Justice’ Walsh. 

RATI RAM—DECREE-HOLDER——ÅPPELLANT 
versus 
NADAR AND ANOTBER—-JUDGME&NT-DEBTORS 
~~ RESPONDENTS. 

Limitation Act (IX of 1908), ss. 6, 7, Sch. I, Árt.. 
182—Ezecution of decree—Death of decree-holder— 
Application to bring legal representative on record, 
infructuous—Limitation. 

A decree absolute was passed on 19th Décem- 
ber 1406 in favourof one M. On 28rd September 
1909 M. put the decree in execution. While the 
execution proceedings were pending he died. On 
29th September (#10 his son J. applied on his own 
behalf as well as on behalf of his brother Ra, who 
was a minor, to be broughton the record as’ ‘legal 
representatiyes of the deceased deoree-holder and 

e 


of the files of pending cases. 


i 
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he also asked to be allowed to act us the next 
friend of R. Notices were issued to the judgment- 
debtor and 10th December 1910 was fixed for 
orders. Meanwhile J, died and his Pleader informed 
the Court on 24th November 1910 of this fact 
and further stated that he ‘had no instructions to 
proceed further with the ‘application. On 30th 
December 1910 the Court ordered the original 
application for execution made by M. to be strack 
Subsequently R. 
having attained majority presented to the Court 
on 16th July 1917 an application for execution of 
the decree, which purported to be made in conti- 
nuation of the original application made by M.: 

. Held, (1) that the order of the 10th December 
1910 having finally disposed of the application of 
29th September 1910, R.’s application could not 
be treated as one asking the Court to take up 
again the formér application as one in respect of 
which no proper ordérs had as yet been passed; 
[pi 991, col. 2.] 

. (2) that R’s application having been made more 
than three years after the application of 29th Sep- 
‘tember 1910 it was time-barred, irrespective of the 
fact that it was made within three years of Rs 
attaining majority, inasmuch asJ.,as manager 
of the joint family, could have alone executed the 
decree and given a valid discharge in respect 
thereof. [p, 992, cols. 1 & 2.] 

Sections 6 and 7 of the Limitation Act are not 
mutually exclusive: the latter section supplements 
the former. [p. 992, col. 2.] : 

Execution second appsal against the decree 
of the Subordinate Judge, Meernt, dated the 
10th April 1918. 4 

Mr, M. L. Agarwala, for the Appellant. 


Mr, S. Mushran, for the Respondents, 


5 JUDGMENT. 
Picaorrt, J —This second appeal by a desree- 
holder in an; execution case arises oub of 
. the following state of facts. One Munshi 
Lal. held a desree absolute for sale om a 
mortgage passed on December 19th, 1606. 
He took ‘out execution of the same on 
September . 23rd, 1909, but died while 
the execution proceedings were pending. 
On September 29th, 1910, bis sons, Jokhi 
Parshad and Rati Ram, applied to be brought 
on the record as his legal representatives. 
The former was of full age and the latter 
a minor, the application was in the name 
of both, and Jokhi Parshad also asked to 
~be allowed to act as the next friend of his 
minor brother. Notises were issued to the 
jodgment-debtors to appear on December 


10th, 1910, and show cause why this appli- 


should not be 
Jokhi 


granted. ln the 
Parshad died; and on 


cation 
meantime 


November 24th, 1910, the Pleader whom he - 


‘had engaged informed the Courtof this faot 


and stated that he had mo -instruations 
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to proceed further with the application, 
The Ccurt took note, of this statement, but 
direated the matter to come up for orders on 
December 10th, 1910, the date fixed. On 
that date no one appeared -on behalf of the 
decree holder and the Court ordered the sp- 
plication for execution originally made by 
Munshi Gal to be struck off the files of 
pending cases as an application which had” 
proved infructuous, 

Rati Ram, having in the meartime 
altaifed majority, presented to the Court 
on July 16th, 1917, the application out of 
which this appeal arises. It is drawn up 
in tke prescribed form for applications 
for execution of decrees, and tke relief 
sought is set forth in the follywing words:— 

“In continuation cf the application for 
execution No. 859 of 1909 it is prayed that 
it may ke perneed and formal orders for 
execution passed.” 

The lower Appellate Court has dismissed 
the application as time-barred, and we have 
to decide if this order is right. 

It is contended for the appellant that 
the present application should be treated 
as ore asking the Court to take up again the 
application of September 29th, 1910, as one 
in respect of which no proper orders have 
yet been passed, and to dispose of tke 
same acecrding to law. I should be glad 
io help the appellant if I could do so 
without contravenirg the law, which all 
Courts are bound to administer; but I cannot 
see my way todealing with the matter on 
this - footing. The application presented 
by Jokhi Parsbud asked the Ccurt to do 
something whish it zould no longer do 
when Jokhi Parshad was dead; pending 
some further application on behalf of the 
minor Rati Ram no fresh steps in execution 
could be taken. Moreover, the order of 
December 10th, 1910, by which Munshi Lal's 
execution application of September 23rd, 
1909, was dismissed as infruotuous, disposed 
of the whole matter for the time being. 
If Jokhi Parshad and Rati Ram had both 
been on the record as desree-holders at 
the time of the former’s death, some oase 
might have been made out for the appellant 
by invoking the provisions of Order Xa II, 
rule 2» of the Coder of Civil Procedure; but 
as the case actually stood the Court had 
to wait for a fresh application to bring 
Rati Ram alone on to the record as legal 
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representative of the deceased desres-holder, 
Munshi Lal. The case cannot be brought 
under the provisions of Order XXII, rule 
8, because nothing in that rule applies 
to proceedings in execution of a decree, vide 
Order XXII, rule 12, 

The main question dealt with by the 
Courts below is whether Rati Ram’e appli- 
‘sation of July 16th, 1917, is or is not barred 
by limitation under the provisions of Article 
182 of the First Schedule to the Indian 
Limitation Act, JX of 1908. It. waa 
made more than ‘three years after the 
application of September 29th, 1910, by 
whioh Jokhi Parshad asked, on behalf of 
himself and of his minor brother, that 
they might be permitted to sontinue the 
execution proceedings as the legal represents- 
tives of their deceased father. Or the 
other hand it was made within three years 
of Rati Ram’s attaining majority. The 
decision, therefore, depends on whether time 
had begun to run as against both Jokhi 
Parshad and Rati Ram; and’ this again 
on the question whether Jokhi - Parshad 
sould have given a valid discharge. Under 


section 8 of the former Limitation Ast,- 


XV of 1677, it was doubted whether 
the provisions of that section applied at all 
to joint deores- holders, and there was room 
for the view that the ‘discharge’ of a 
judgment-debtor’s liability was always given 
by the order of the Court, and never by 
the mere act of any decree-holder. In face 
of some conflict of authority on this point 
the Legislature made it clear that the 
provisions of section 7 of the present Limi- 
tation Act, IX of 1908, do apply to joint 
decrea-holders, wherever one of them can 
act in the matter on his own authority, 
without the concurrence of the others. In 
present case the lower Appellate 
Court was quite justified in presuming, on 
the state of facts disclosed by this record, 
that Jokhi Parshad was the manager of 
a Hindu joint family consisting of himself 
and hia brother. ìt does not appear that 
there were any other members of the 
family, so that Jokbi Parshad was in fact 
the sole’ adult male member. He eould 
have sued as manager of the joint family 
for the recovery of the mortgage debt, 
if his father had not already obtained 
a decree for the same; a fortiori be could 
have taken out execution of the decree and 
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could’ have given a valid discharge for 
the same. 4 
I do not think any purpose would be 
served by my discussing the various cases 
to .which we were referred in~the course 
of argument. All oases, anterior in date to 
the passing pf Aot IX of 1908,- require 
to be. paya in in the light of the 
words then inserted in sestion 7 of the 
said Aot. The Medras case on which the 
lower Appellate Court has relied is directly 
in point and supports the decision arrived 
at. I do not think there is any case of 
this Court to the contrary; the learned 
Munsif relied on a case the facta cf which 
were materially different; in that the period 
of limitation for a fresh application for 
execution began to run “against decree. 
‘ holders all’ of whom were minors. This 
Court has never held, and I think would 
be most’ relustant to hold, that in all cases 
in which a fresh period of limitation opensa 
as against a number of decree-holders, 
members of one and the same family, one of 
whom happens to be a minor, it is open 
to the remaining desrea-holders to remain 
quiescent for a period which might well 
_extend to eighteen or twenty years, ‘and 
then to pnt forward the said minor, after 
he had attained majority, to exeoute the 
whole decree for their benefit as well as 
his own. I do not see how we sould hold 
the present application to .be within time 
without in effect committing ourselves to 
some such proposition as. the above, The 


ingenious argument addressed to ng on` 


behalf of tbe appellant seemed to me to 
be based, in the last resort, on the contention 
that the provisiors of sections 6 and 
7 of the Indian Limitation Act (IK of 
1908) must be read so as to be mutually 
exclusive. I do not think they-are mutually 
exclusive; the latter eection supplements 
the former. : 

I have carefully considered the question 
whether thera was any application in this 
matter of which if conld be said that the 
right to make the same accrued to Rati 
Ram on Desember the 10th, 1910, or on 
gome otber date on which he, the minor, 
was the only person entitled to make such 
application. It must be noted that the 

_execution Court’s order of December the 
10th, 1910, was an ez parte order against 
the decree holder, It struck me that Rati 


$ 


` date 


“is in the execution Court it 
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Ram might sonceiyably have presented 
an application to ‘the execution Court, 
asking for that ex parte order to ba set 
‘aside on the ground that he sould show 
good cause for the non-appearance of any 
person on bahalf of the deoree-holder on 
the date above mentioned. The point was 
not argved.out before ns and I do not 
express any opinion as fo whether sush 
an application might or might not have 
succeeded. It is suficient to: point out that 


‘the limitation period, for sach an application 


would be, thirty days, and that in the 
present case the said ‘thirty days would 
begin to run from the date on which 
Rati Ram attained majority. The precise 
of his attaicing majority 
given in this record, but it is stated to 
have occurred in. the early part of the 
year 1917, The present applications made 
ou July the 16th, 1917, cannot have heen 
within thirty days of Rati Ram’s attain- 
ing majority. It is impossible, therefore, 
for us to think of treating this application 
as one.to have the ex parte order of Desember 
the lOth, 1910, set aside. Iwould, therefore, 
dismiss this appeal with costs, including 
fees on the higher seale. 4 z 

Wars, J.—I agree, Itis nnt really neces- 
sary ic this appeal to consider all 
authorities which have been discussed. No 
doubt trouble has arisen in thé sonstrus- 
tion of these two sections, sections 6 and 
7 of the Limitation Ast, by reason of 
the use of the language in section 7, 
“where a discharge can be given.” It is no 
doubt true that when the matter 
is literally 
true, speaking of if es a matter of ° 
prosedure, to say that a discharge cannot 
be given besause payment, for examole, 
has to be made in and through’ the Court 
ór certified by the Court, so that -the 
discharge bascomes an order of the Court 
itself. But I take the very olear view, 
and I think it removes all the difficul- 
ties in this oase, that sections 6 -and 
7 are dealing not with procedure but with 
the legal status of individuals, and the 


4 
| expression ‘where a discharge oan be given” 


is merely ‘intended in section 7 to be a 
definition of a person who in the ordinary 
legal language is described as boing “able 
to give a discharge.” That is a definition 
of his legal sapasity in relation to the 


j Bs 


is not, 


the » 


othér persons jointly interested, and not 
a description of his physical powers under 
the procedure of the execution Cuurt. 
By tae Cocrgt.—The appeal is dismissed 
with costs, including fees on the higher soale, 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPEAL Frou APPELLATE Deorgs No. 2250 
oF 1915, 

August 22, 1918, 

Present :—Sir Lancelot Sanderson, Kr., 

Chief Justice, and Mr. Justice Panton. : 
MIDNAPORE ZEMINDARY COMPANY, 
LIMITED —PLAINTIEF3—ÅPPELLANTS 

` versus 
-SYAMA CHARAN CHOWDHURY 
. AND orHeas—Dsrendants—ResPoNnvENrs. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 72— 
Tenant, whether. liable to transferee of landlord’s 
interest for rent paid after actwal notice of transfer 
—Issue, proper. 

Plaintiffs, who were the purchasers of a 
patni right, brought a suit for rent against the 
ijaradars. The defence was that in pursuance of 
an arrangement with the plaintiffs’ vendor—the 
previous holder of the patni—the defendants had 
paid renta to the superior landlords which shoald 
be deducted from the claim: 

Held, (1) that apart from the question of service 
of notice under section 72 of the Bengal Tenancy 
Act, if the defendants had in fact actual know- 
ledge of the transfer of the patni to the plaint- 
iffs before they paid rents for the period in ques- 
tion to the superior landlord, the plaintiffs would 
be entitled to a decree of their claim in full and 
that the defendants would not. get a deduction 
of the portion paid to the superior landlord, [p. 936, 
cols, 1 & 2. J. 

(2) that in a case like this the propar issue 
should ba, “Did the defendants in fact have notice 
of the purchasa before they paid,rent for the 
are question to the superior landlord”. [p. 936, 
col. I. 

Appeal against the decree of the Sube 
ordinate Judge, Nadia, dated the 5th 
June 1915, modifying that of the Munsif, 
lst Court at Krishnagar, dated the 17th 
January 1914, 

FACTS appear from the judgment. 

Mr. U. X. Sen Gupta (with him Babu 
Probolh Kumar Dis), for the Appellants.— 
The plaintiffs are the appellants. Pro forma 
defendant No. 4 is patnidgr and her 
interest was 12 annas odd in Monga Debipur. 
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The main defendants were zjaradars under 
Dakhina Kali Debi, pro forma defendant 
No. 4. The Midnapore Zsmindary Company 
purchased the patni interest of Dakhina 
Kali and brought the present suit on 
3rd March 1913 for recovery of arrears of 
rent from the last kist of 1317 B 6. 
to the Pous kist of 1319 B.S. After the 
purchase, the <aradurs were informed of 
the purvhase and notices were served under 
section 72 of the Bengal Tenancy Act. 
Dakhina Kali also informed the zjaradars 
of the sale. The tenants pleaded payments 
to the superior landlords. 


Under ‘section 72, Bengal Tenancy Act, 
if a notice has been served, the tenants 
cannot plead payment to the superior 
landlord. General notice under clause (2), 
„section -72B, was served, but the lower 


Appellate Court says that particular notices ` 


should have been served on each ¢ uradar. 
Notices were served on the mahals and on 
tenants’ gomasta. The osvidence is that 
Dakhina Kali also informed the s:aradars 
about the sale to the Midnapore Zemindary 
Company. ; 

Clause (2) of section 72 of the Bengal 
Tenancy Act applies to tenants more than 
one—admittedly the zjaradars were more than 
one. The notice is sufficient. After notice 
they can’t gat any exoneration from their 
liability to pay rent to the plaintiffs. The 
tenants also knew of the transfer, 


[Sanperson, O. J.—The finding is against 
you. The Subordinate Judge says that 
Dakhina Kali informed them before sale 
and not after that. | 

The Judge is wrong there. 
quotes the evidence, which is to the effect 
that my vendors informed the jaradars 
both before and after the sale. | 

| Babu Upendra Nath Bagchi, for the Re- 
spondents.— The learced Judge has believed 
a portion of the evidence of Dakhina Kali 
as to the information given to the cjaradars 
before the sale and disbelieved her as to the 
information -given to the zjaradars after the 
sale. | 

[Sanperson, C. J.—The Judge has 
summarised the evidence. | 

But there is no evidence to support the 
finding and it is a question of law, Apart 
from general evidence, there is evidence 
_ that the transferror also gave them notice, 


only 


The Mansif 


Babu Upendra Nath Bagchi, . for 
Respondents.—This appeal is concluded by 
findings of fact. The finding is that no 
notice was served. The question of general 
and special notice, therefore, does not arise. 
There is no finding as tothe form of notice, 
In this case there is one zara held by 3 
persons, therefore, notice should have been 
served under sestion'72, clause (1), Bengal 
Tenancy Act. Clause (2) of seotion 72 
contemplates cases where there are several 
tenancies held by different tenants. The 
ijaradars were holding together and, there- 
fore, direst and individual notices were 
necessary. 


[Panrox, J.—If the -notice has been- 
served on the Naib or agent of the ¢jaradars, 
would not that be a direst notice P] ` 

This service under section 72 
service upon the defendants. 


It was held in Nobin Chandra Ohowdhury 
v. Surendra Nath Ghosh (1) also that payment 
to the previous landlord must be bona 
fide payment. Here under a mutnal agree- 
ment and under a bona fide belief my 
clients made psyments to the superior 
landlord. At any rate the case should be 
remanded for a clear finding upon the 
evidence. 

Mr. U. N. Sen Gupta, in reply.—Tha 
first Court same to a distinot finding but the 
lower Appellate Court did not displace that 
finding. This Court is competent to restore 
the Munsif’s findings. ~ 


JUDGMENT. 


Sanpersoy, C, J.— This is an appeal from 
the judgment of the learned Subordinate 
Judge in a rent suit, and it is in respect 
of rent from the last quarter of 1317 up 
to Pous quarter of 1319, and the defence 
is that the defendants have paid rent to 
the superior landlords in pursuance of an 
arrangement which they had with one 
Dakhina Kali Debi who was, at the time 
the arrangement was made, their immediate 
landlord. 

Now, the plaintiffs claim as transferees 
of Dakhina Kali Debi’s interest, and the 
only question that has troubled us in this 
matter is the question whether the defend- 
ants had in fact notice of the transfer 


is not 


(1) 70. W. N, 454, 


the « 
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from Dakhina Kali Debi to the plaintiffs 
before they had paid the rent to the superior 
landlords, because it has been found as a 
fact that they paid the rent for the period 
in question to the superior landlords and 
the learned Subordinate Judge has given 
` a modified decree for sixty rupees per 
annum, which constitutes the balance due 
to the defendants’ immediate landlord after 
the, defendants had paid the superior 
_ landlords’ -rent.- On this point the issue, 
which was raised in the first Court, was 
the third, namely, “Did plaintiffs give 
notice of their purchase to defendants 
Nos. 1. to 3?” ; 

The first Courfheld thatthe defendants 
in-fact obtained notioo of the plaintiffs’ 
purchase, and- the learned Munsif based 
his finding upon two matters: first, there 
was the document, Exhibit III, which pur- 
ports to be a receipt or receipts of tenants 
of the. taking of possession, and was 
addressed to one, Umesh Chandra Ghoshal, 


gomasta, who, we understand, was - the 
gomasta of the plaintiffs; and signed by 
eleven individuals, and, the body of 


the dosnmsnt runs as follows: “The 
Midnapore Zemindary Company Limited ” 
(who are the plaintiffs in this snit) “haye 
purchased by a deedof sale (khas kobala) 
. from Srijukta Dakhina Kali Debi her 
Debipur Pattani right” (then it gives 
the details), “To-day you with men and 
. persons and drums and timbers having come 
to Debipur village and having met with 
the tenants and having visited and demar- 
cated the boundaries of Debipur Mouza and 
having fixed a bamboo in a prominent place 
and having obtained possession by beat of 
drums and we having witnessed - it, we 
hereby sign our names.” Then it appears 
that one of the persons who signed that 
document was the Naib of the defendants. 
Tt is alleged that it was also signed by 
the gomasta of the defendants but the 
learned Sabordinate Judge has said that 
the gomasta was called as a witness and 
he denied his signature: and I gather from 
that that the learned Subordinate Judge was 
not satisfied that he.bad signed it,—although 
there is no definite finding: but the learned 
Munsif found that the Naib of the defendants 
was one of the persons who had signed it; and, 
thergfore, I presume he came to the son- 
glusion from that fact that it must be 


- this sale. 


` Judge’s 


‘learned Subordinate Jodga did not 


-fast have notice 


inferred that the defendants had notice of 
The further matter upon which 
the learned Munsif relied was this, “Dakhina 
Kali had deposed that shortly after the 
plaintiffs’ purchase the defendants Nos. 1 
to 3 wanted to pay her rents, when she 
told them to pay to the plaintiffs.” The 
learned Munsif on these two facts came to the 
conclusion that the defendants had obtained: 
notice of the plaintiffs’ purchase. 


Now, when we turn to the learned 
judgment as_regards -the first 
matter to which I have referred, namely, 
that the Naib of the defeudants had signed 
this dooument, his finding is this, “The 
plaintiffs gave evidence of a general notice 
of their purchase to the tenants of the 
mahal, by taking possession thereof and 
by taking the signatures of tenants including 
the Naib and gomasta of the defendants on 
a receipt (Exhibit 3) in acknowledgment 
of the fast. The Naib is no longer in 
the defendants’ service but the gomasta, 
Bholenath Biswas, who is also a tenant 
of the mahal, has denied his signature on 
the receipt. The mahal being in tjara, 
the plaintiffs had nothing todo with the 
tenants directly, and the notice contemplated 
ought to have been to them. Nothing 
has bean stated in thi plaint of the 
giving of a notice to them, and all that 
appears there is that they were aware of 
their purchase.” Then the learned Judge 
stops and he has not further dealt with 
that matter. So that it appears that the 
come 
to any finding of faci upon the important 
point as to whether the defendants did in 
of this purchase by the 
plaintiffs through their Naib as is found by the 
learned Munsif. Then, with regard to the 
second matter what he saysis this: “The 
transferror Dakhina Kali, who was examin- 
ed as a witness for the plaintiffs, stated 
in her evidence that she informed the 
defendants of her intended sale to the 
plaintiffs about a month before it took 
place, but not after that.” 


Now, that is a summary of Dakhina 
Kalis evidence which is not consistent with 
the summary of her svidence as given by 
the learned Munsif, and, therefore, wa 
looked at the evidence or rather a part of the 
evidence which was given by this woman 
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Dakhina Kali Debi, and it appears that 
she said as follows: (This was a trans- 
lation whioh was provided by the learned 
Vakil who was instructing the learned 
Counsel for the appellant, the accuracy oÑ 
which is not disputed by the learned 
Vakil for the respondent) “Aftérwards 
after the sale I dirested payment to the 
*Shahebs. On the Chowdhuris coming to 
pay the rent, I told (them) that ‘{ have 
sold to the Shahebs; you can and should 
pay the rent to the Shahebs’, This pro- 
perty I gave in tjara to the defendants 
twice. They gave mea kabuliyat. I have 
made over the kzbuliyat to the Shahebs.” 


Now, the learned Vakil for the re- 
spondents, after seeing that extract from 
the evidence, agreed that the learned 
Subordinate Judge apparently had sum- 
marised the evidence of Dakhina. Kali 
wrongly, Therefore, there is that evi- 
‘dence of Dakhina Kali summarised, we 
must assume, correctly by the learned 
Munsif, namely, that after the plaintiffs’ 
purchase defendants Nos. 1 to 3- wanted 
to pay. rent to her and that she told 
them to pay it to the plaintiffs. 


In view of that finding by the learned 
Munsif which is not displaced by the 
judgment of the learned Judge, the quas- 
tion arises, ought we to hold in fayour 
of the plaintiffs in this oase that the 
defendants had ia fast notise of the 
sale to the plaintiffs before they paid 
the rent in question to the superior land- 
lords. In Nobin Ohandra Chowdhury v. 
Surendra Nath Ghosh (1), which has been cited 
to us, where a landlord transferred his 
interest to another person, and the tenant 
got notice of the transfer from the trans- 
ferror, but the transferee did not give any 
notice, it was held that payments of 
rent made by the tenant to the trans- 
ferror after such notise were not valid 
payments and the transferee was entitled 
to claim the same from the tenant. Now, 
apart from the other questions in this 
case which have been argued as to the 
sufficiency of the notise under section 
72 of the Bengal Tenancy Ast, we are of 
opinion that if, as a matter of fact, the 
defendants had actual notices of the sale 
to the plaintiffs before they paid rent 
to the superior landlords, then tho plaint- 


f. 


ifs are entitled to susseed in this oase; 
and the only question which has troubled 
us in this case is whether we ought to 
act upon the findings of faot of the first 
Court, or whether we ought .to remand 
the case to the lower Appellate Oourt 
for a definite finding of fact upon this 
point. We are of opinion that the case 
onght to be remanded. We regret it, be- 
cause the suit was instituted sometime in 
1913, and we are now sin 1918, but I 
gather that both parties are well-to-do 
people, and E do not think that there 
would be any. hardship if we remand 
thia case. I’ think it will be more eatis- 
factory if there be a distinct finding of 
fast upon this point by the Court which 
ought to find the fact than for us to 
ast upon the materials which are now 
before us; and one matter which has 
weighed with us in coming to this gən- 
clusion is the form in which the issue 
as to notice was framed, namely, “Did 
the plaintiffs give notice of their purohase 
to defendants Nos. 1 to 3?” There was 
no issue framed in the way that I have 
described, namely, “Did the defendants 
in fact have notice of the purchase befora 
they paid rent for the period in question to 
the superior landlords?” 


For these reasons I am of opinion that the 
case ought to be remanded to the lower 
Appellate Court for a finding of -fact upon 
the. issue which I have specified: and we 
think that if is not necessary in this saré 
for the lower Appellate Court to hear any 
further evidence upon the point; the Court 
will have the evidence whish bas already 
been given in the case and will come toa 
finding of fast upon the point upon that 
evidence, 


I hope that the lower Appellate Court” 
will be able to take up this matter without 
any undue delay, so that the case may be 
disposed of by him finally in acaordance 
with this finding. We do not think that 
it is necessary that the case should some. 
bask to this Court because we have intimated 
the issus upon which it has to decide the 
case. Lf the lowar Appsllata Court comas 
to the conclusion that the defendants had 
in fast actual knowledgs of the transfer 
to the plaintiffs bafora thay paid rant for ` 
the pariol in qaastion to the superior land- 
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lords, then the lower Appellate Gourt should 
dismias the appeal to that Court. On the 
other hand, if it comes to- the conclusion 
that the defendants had not in fast actual 
sknowledge- of the transfer .before they 
paid rent to the superior landlords, then it 
‘ought to allow the appeal. |. 

Costs throughout (namely, the costs of.the 
hearing in the Court of first instance, the 
hearing in the lower Appellate Court, ‘the 
hearing inthis Court, and the further hear- 
ing in the lower Appellate Court on remand) 
will follow the result. Costs of the addi- 
tional paper-book will be added to the costs 
of the original paper-book as the additional 
paper- book was necessary for the disposal a 
the appeal. 

Panton, J.I agree. ` 

2 Case remanded, 
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i PUNJAB CHIEF OOURT. 
Piast Civit Appgat No, 2941 or 1917, 

January 31, 1919: $ 
Present:--Sir Henry Rattigan, Kr., Chief 

Judge, and Mr. Justice Martineau, 
BALA PARSHAD AND OTAERS—PLAINTIPFS 

— APPELLANTS 
- versus 

SUJAN SINGH AND OTHERS —~DEFENDANTS— 


RESPONDENTS. 

` Estoppel ~Suit on mortyage—Sale of equity of re- 
demption subject to mortgage —Agreement to relinquish 
claim for interest—Vendee, whether estopped from 
pleading want of consideration for mortgage. 

Plaintiffs sned for recovery of Rs. 1,92,331.7-0 
on the basis of a deed dated the léth May 1906, 
- by which S. and Co. mortgaged the immoveable 
“property of the Jamna Mills to one G. E. and his 
sous, plaintiffs Nos. 1 and 2. G. L. was the head 
of the plaintiffs’ firm carrying on business under 
the name of B. L.G. L. and at the time of the 
mortgage he was also the Managing Director of 
It appeared that the 
Jamna Mills went into liquidation in 1900 and that 
8. and Co. bought the Mills for Rs. 2,30,000 at a 
_ pablio auction on 26th January 1901. On the 6th 
' of May 1906, the Directors of S. and Co. resolved 
. ġo borrow Bs. 2,00,C00- from the frm. of B. L.- 
G.L. on the security of the immoveable property 
of the Mills, and hence the deed in suit was exe- 
cuted in favour of G.- L, and his sons. Subse- 
quently 5. and Co. went into voluntary liquidation 
on 2'st September 1913 and the liquidator sold 
the equity of redemption of the Jamna Mills to 
defendant No. lon 23rd February 1916, stating in 
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the deed that the vendee was Hable for the pay- 
ment of the plaintiffa’ mortgage-money and that 
the mortgagees had relinquished {their claim for 
interest from the date of the liquidation to the 
date of the sale. On the 23rd July 1915, Defend- 
ant No, 1 executed a deed by which he’ conveyed 
the property to defendants Nos. 2, 5,6 and7 sub- 
ject to the plaintiffs’ mortgage, the vendees being 
made liable to pay the amount due thereon: 


Held, (1) thatthe mere admissions of the mort. ° 


gage and the amount of the mortgage debt contained 
in the sale-deeds did not debar the defendants 
from pleading that there was no consideration for 
the mortgage of S. and Oo; [p. 999, col. 2.7 
» (2) that the fact of the mortgagees having 
consented to relinquish their claim for interest 
from the date of the liquidation to the date of the 
sale did operate as an estoppel, and the defend- 
ants, who derived their title from the liquidator, 
were precluded from disputing the consideration 
for the mortgage and the amount of the mortgage- 
debt Te in the sale-deed; [p. 999, col. 2; p, 100°, 
col, 1 

(3) that the plaintiffs were consequently entitled 
to a decree for the amount claimed. tp. 1000, col. 1.) 

Ram Saran Das v. Basheshar Nath, 55 P. W. 
R. 1907, distinguished. 


First appeal from the desres of the District | 


Judge, Dalhi, dated the 7th Ostober 1917, 
dismissing the claim. 

The Hon’ble Mr. Muhammad Shat, Lala 
Moti Sagar, R. S., and Babu A, C. Bore, for 
the Appellants. 

The Hon'ble Pandit Sheo Narain and 
Mr. Sewa Ram Singh, for the Respondents. 


JODGMENT,—The plaintiffs, of whom 
and the 
3rd is a grandson, of Rai Sahib Girdhari 
Lal, have—saed for the rasovery of 


Rs. 1,92,331-7-0, inoluding Rs. 1,87,198 8.6 - 


principal and Rs. 5,132 146, interest oa 
the basis of a dead, dated the 15th May 
1906, by which Saran and Co. mort- 
gaged the immoveable property and 
machinery of the Jamna Mills for Rs. 2,00,00) 
to Girdhari Lal and plaintiffs Nos. l and 


_2. The suit has boen dismissed by the District 


Judge. 

The plaintifis are the owners of a firm 
carrying on business under the name of 
Behari Lal-Girdhari Lal. At the time of 
the mortgage Girdhari Lal was the head 
of the firm. He was also the Managing 
Director of the Company which effected the 
mortgage and in consequence of this the 
geniineness of the mortgage and the pass- 
ing of the consideration have beon matters 
in dispute in the case. 

The Jamna Mills Company went inte 
liqaidation, in 1900. Saran and Co, 


. ‘time, the 
“Rs. 
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purchased the mills at a public ‘auction 
on the 26th January 1901 for Rs. 2,30,000 
of which Rs. 10,C00 were paid at the 


payment of the remaining 
2,20,000 being deferred on account of 


-a dispute as to the rights of certain lien 


. holders, 


-of the Directors of Saran and Co. 


paid to the 


The dispute was desided by this 
Court in March 1906, and at a meeting 
held 
on -the 6th May’ it was resolved that 
out of the Rs. 2,20,000 which were to be 
Liquidator of the Jamna 
Mills Company, Rs. 20,000 should be paid 
from the current account and Rs, 2,00,000 be 


_ borrowed from the firm of Behari Lal. 


Girdhari Lal on the security of the im- 
moveable property and machinery of the 
mills. It was further resolved that from a 
cash oredit account opened by Saran 
and Co. with the Allahabad Bank, the 
amount already due to Behari Lal-Gir. 
dhari Lal on the seourity of the moveable 
property in the milis should be paid off 
and a deed hypothecating that property 
to the Bank should be executed. Accord- 
ingly on the 15th May 1906 the mortgage- 
deed in suit was executed by three of the 


Directors of Saran and Co. in favonr 
of Girdhari Lal and his sons. On the 
same date Saran and: Oo. drew a 


cheque for Rs, 2,11,000 on the Allahabad 
Bank in favour of Bihari Lal-Girdhari 
Lal in payment of the debt due to them, 
and a separate cheque for Rs. 
the same Bank in favour of Girdhari Lal. 
In lieu of these cheques Girdbari Lal 
obtained from the Allahabad Bank four 
cheques on the Bank of Bengal, namely, 


.two for Rs. 1,00,000 eash, one for Rs. 20,000 


aud one for Rs. 11,000; and on the 19th 
of May 1906 gave the first three cheques 
amounting to Rs. 2,20,000 to the offisial 
liquidator of the Jamna Mills Co. 

On the 21st September 1913 Saran and 
Co. went into voluntary liquidation. On 
the 23rd February 1915 the liquidators of 
Saran and Co. sold the equity of redemp- 
tion of the Jamna Mills to Lala Kidar 
Nath, defendant No. 1, retired District 
Judge, for Rs. 54,000, stating inthe deed 
that the vendee was liable for the payment 
of the plaintiffs’ mortgage-money, that 


Rs. 1,89, 698-8 6 was the sam due on the 


mortgage up to the date of the liquidation, 
and that the mortgagees had relinquished 


` 
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their claim for interest from the date of 
the liquidation to tha date of the sale, 
On the same day Lala Kidar, Nath paid 
Rs 2,500 to the plaintiffs in part-payment 
of the mortgage debt. 

On the 28rd July 1915 he aenak a 
deed by which’ he conveyed the property 
to defendants Nos. ¥,5,6 and 7. In this 
deed also ‘plaintiffs’ mortgage was referred 
to and the property was sold sabjeot to 
the mortgage, the vendees being made liable 
to pay the amount due thereon. 

The present suit was instituted on the 
7th August 1915 agaiust Kidar Nath alone; 
but on his pleading that he had sold all 
his rights in ‘the property, the vendees 


were made defendants. Two sons and two - 


grandsons of defendant No.'2 were also 
added as defendants Nos. 3, 4, Band 9, 
On the pleadings 8 issues were framed, but 
of these only the Ist and 8th have been the 
subjects of argument before us. The first 
issue is: 

“Did Saran and Co., mortgage their in- 
terest in the Jamna Mills -and other pro- 
perty detailed in the plaint to the plaintiffs 
or their predecessors in-intereat on 15th May 
1906 for Rs. 2,00,000 ?” 

And the 8th issue is : 

“What amount is now due on the footing 
of the mortgage, and are defendants estopped 
from denying a liability on 23rd February 
1915 amounting to Rs. 1,89,698.8-0 Pp” 

The learned District Judge holds that 
taking into consideration the faot that 
Girdhari Lal was not only the head of 
the firm Bihari Lal-Girdbari Lal but also 
Managing Direotor of Saran and Oo. and 
that be was intimately connected with some 
of the Directors and offisials of Saran and 
Co, the strictest proof is necessary to 
show that there was a genuine debt of 
Rs. 2,11,000 existing against the Company ._ 
on 15th May 1906; and he finds that the 
debt has not been established, and that- 
the execution of the mortgage deed was 
simply a bogus transaction, the object of 
which was to substitute a mortgage of the 
immoveable property ef the mills for a 
fictitious Tien on the stock of the mills in 
favour of the plaintiffs’ frm. He farther 


“holds that the mortgage was invalid because 


no proper disclosure was made to the Com- 
pany of the Managing Direstor’s interest, 
Lastly, he has held that fhe plaintiffs 
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have not been induced to alter their posi- 
tion in any way on the faith: of any in- 


strument to which defendants Nos. 2—9 were . 


. parties, and that, therefore, those defendants 
are not estopped from denying liability. The 
plaintiffs have appesled, making only defend- 
ants Nos. 2—9 respondents, having given up 
their claim against the lst defendant. . 

_ It is contended by Mr. Shafi on behalf of 
the appellants: 

(1) that as the plea that the mortgage 
was a sham transaction, for which no con- 
sideration passed, was not taken till a 
late stage of the proceedings when the 
ease was before the Commissioner appoint- 
ed to go into the accounts, it should not 
have been entertained; and 


(2) .that the defendants are estopped 
from raising such a plea. 

In the view that we take of the case we 
need only discuss the question of estoppel. 


With regard to this question the con: 
tention ia,.in the first place, that the 
‘defendants are precluded by the admissiong 
in regard to the mortgage contained in 
the two deeds of sale referred to above 
from disputing the consideration and deny- 
ing their liability for the amounts stated 
jn those deeds as due on the mortgage. 
Mr. Shafi draws a distinction between a 
purchase with mere notice of a mortgage 
and s purchase subject to a mortgage, 
and argues that whereas in the former 
ube the purchaser can dispute the con- 
sideration for the mortgage, in the latter 
case he cannot do so. ‘He has referred us 
to Ghose on Mortgage, 4th dition, 
Volume I, page 302; Ram Kumar v. Dwarka 
Parshad (1), Ram Okaran Misir y. Bhagwan 
Das (2), Shib Kunwar Singh'‘v. Sheo Prasad 
Singh (8), Subbarazu v., Venkataratnam (4) 
and Mirza Futeh Ali v. A. A: ‘Gregory (5), 
and the first three of these anthorities 
support bis argument. ` 

On ~- the other side Mr. Sheo Nafain 
contends that as the mortgagees. were not 
. parties to the deeds of sale, there is 


~ 


(1) 15 Ind. Cas. 6; 15 O. ©, 21}, 
(2) 6 Ind Cas. 874; 7 A. I. J. 199. 


(8) 28 A 418; 8A. D.J. 200; A. W,-N. (1908) 
E8. 
(4) 15 M. 284; 6 Ind. Dec. (Nn. 8.) 514, 
o {5 GWR (Mis) 18. 
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nothing in law to debar the purchasers 
from setting up as against the mortgagees 
the plea that the mortgage was with- 
out consideration. There appears to us to 
be much force in Mr. Sheo Narain’s gon- 
tention, and we do not find it stated in 
the authorities above sited, on which Mr, 
Shafi relies, on what prinoiple of law the 
view expressed therein is based. Under the 
first proviso to section 92 of the Evidence 
Ast if would have been open to Saran 
and Co., had they been the defendants, to 
prove want of consideration for the 
mortgage even though the mortgage- 
deed had contained an admission that the 
consideration had -been received, and it is 
difficult “to see why the mere admissions 
to the mortgage and the amount-of the 
mortgage-debt contained in the sale-deeds 
sbould debar the defendants from pleading 
that there was no consideration for the 
mortgage if Saran and Co., from whom the 
defendants derive their title, would not have 
been so debarred.- 

But while we are not disposed’ to accede 
to the contention that the defendants are 
estopped merely by those admissions, there 
is ote circumstance which ws think does 
operate as an estoppel, and that is the 
fact of the mortgagees having, as stated 
in the sale-deed of the 23rd February 
1915, consented to relinquish their claim 
for interast from the date of the liquida- 
tion to the date of the sale. After Saran 


and Co. had gone into liqnidation the 
liquidators on the 5th November 1913. 
wrote to the plaintifis’ firm asking them 


to send particulars of their claims against 
the Company, and on the 24th November 
the plaintiffs sent a statement of their 
account (page 93 of the paper-book) in 
which they showed -Rs. 1,91,882-9.0 as the 
amount due on their mortgage including 
interest up to tke end of that month, The 
~liquidators- replied on the 25th May 1914 
admitting Rs. 1,89,698-8-0 as due to the 
plaintiffs on the mortgage up to tbe 20th 
September 1913, and saying that the claim 
for “interest after that date would be settled 
later on (page 95). Having regard to 
these fasts and to the recitals in the salo- 
deed of the 22rd February 1915, we think 
there can be no dcubt that the plaintiffs 
coneented at the tmstance of the -liquida- 
tors of Saran and Oor to give up their 


N 


. 
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olaim for interest from the date of liquida- 
tion`to tbe date of the saie, 

Mr. Sheo Narain contends that the in- 
terest relicquished could not have been 
legally claimed and he relies on Ram Saran 
Das v. Besheshar Nath (6) in support cf 
this sontention, But that was a case in 
„whioh a -Company was being wound up 
“by the Court and ik, therefore, not in point, 
as Saran and Oo. were under voluntary 
liquidation. - 

The liquidators of Saran and Oo., after 
having induced the plaintiffs to relinquish 
their claim for a large portion of. the 
interest due on their mortgage, would, in 
our opinion, have been’ estopped from dis- 
puting the consideration for the mortgage 
and the amcont of the mortgage debt 


-specified in the sale-deed, and the defend- 
_ ants who derive their title from the liqui. 


dators are cqually estopped. Plaintiffs are 
consequently entitled toedeorce - for the 
amount claimed.. It appears that a portion 
of the mortgaged property has been barnt, 
and we are informed by Mr. Shafi that 


the ineurance money isin deposit in the 
_ Court. 

We accept the appeal and pass a desree 
for Rs. 1,92,331-7-0, with interest on 


Rs. 1,87,198. 8-6 at 6 per cent. per annum 
from the date of the suit till realization, and 


‘costs in both Court’. The decretal amount 


will -be a charge on the insurance money 
as well as on the mortgaged property. 
The insurance money will first be applied 
in payment of the decretal amount, and 


“the balance of that amount, if any, will, 
_ unless paid within six months from this 


date, be realized by the sale of the mort- 
gaged property. Should the insurance 
money ard the proceeds of the sale of 
the mortgaged propérty be insufficient to 
pay the amount due under the decree, 


~ the balance will be recoverable from the 


other property of the respondents, = 


4 Appeal accepted. 
/ (6) 55 P. W.R. 1907, 
i 
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PATNA HIGH COURT. 

Misce.tanrous JUDIGIAL Cass No. 20 
or 1919. - : 
February 7, 1919. , 
Praen :—Sir Dawson ‘Miller, Kr, Chief 
Justice,and Mr. Justice Coutts. 
Musammai BIBI FAKHRUNISSA 
~~ APPELLANT 
versus 


RAMBHANJAN SINGH—Responpenr. 

Limitation’ Act (IX of 1908), se. 5,12—Time spent 
in obtaining copies, eæclusion "of —Period during 
which folios not supplied, whether can be ewcluded 
—Appeal, delay in presenting—Eztension of time— 
Mistake Of legal adviser, whether sufficient cause. 

~, The. time requisite for obtaining copies of the 

judgrient and decree to be appealed against under 
section 12 of the Limitation Act is computed from 

the date of the application for copies to the date 

when they are ready for delivery to the appli- 
cant,’provided the period so calculated is not pro- 
longed by any fault on the part of the applicant. 

An applicant for copies should deposit the re- ` 
quired number of folios and stamps not later than 
the first day on which the. office is open after 
that on. which the number of folios and stamps is 
notified to him and if he neglects to do so, he 
is not entitled to deduct the intervening days be- 
tween the notification and the supply. of stamped 
folios. [p. 1001, col. 1.] 

Appellant applied for copies of the judgment and 
decree of the lower Appellate.Court on the 21st 
August and on the 26th he was notified of the 
requisite number of stamped folios, which were 
supplied partly~ on the 27 ih and partly on the 
30th: 

Held, that the appellant was not entitled to 
deduct the period from the 27th August to the 
30th from the period of limitation fixed for filing . 
the appeal under section 12 of thé Limitation Act, 
[p. 1002, col. 1.) 

An honest and bona fide advice of a legal ad: 
viser giyen upon an untrue statement of facts is 
not a sufficient cause, within the meaning of sec- 
tion 5 of the Limitation Act, for the extension of 
the period limited for the filing of an appeal. [p, 
1004, col. 2; p. 1005, col, 1.] 

Appeal from’a decision of the District 
Judge, Gaya, dated the 19th August 1918, 

Mr. Khurshed Hasnain, for the Appellant. 


Mr, Kulwant Sahai, for the Respondent, 


JUDGMENT, %2 

MiILLER, O., J—Ono the 2nd Desember 
1918 the petitioner filed a memorandum 
of appeal from a judgment of the Dis- 
trict Jadge of Gaya, dated the 19th 
August’ 1918. On the 2lst Angust she 
applied for copies of the judgment and 
decree which were necessary’ for filing 
with the memorandum of appeal. The 
decree was sigred on the 26th Arenst 


_ 1918 and on the same day the aposllang 


a 
at 
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was notified of the requisite number of 
- folios and stamps, as appears from the 
endorsement on the, copy of the judgment 
as well as on the copy of the desrea 
eventually supplied. The same documents 
shew that the appellant -delivered the re- 
quisite number of stamps and folios partly 
on the 27th August and partly on 
the 80th. On the 2nd September the 
copies were ready for deliyary and ‘on the 
‘3rd they were made over to. the applicant. 
Now ‘counting from the 27th August, the 
day after the decree was signed, the 90 
days, which isthe time allowed for filing 
the memorandum of appeal, would expire 
on the 24th November. The appellant, 
however, is entitled by. sestion 12 of the 
Limitation Ast to exclude from the com- 
putation of 90 days -the time requisite 
for obtaining odpies of the judgmerit and 
decree. This time is compated from the 
date of the application for copies to- the 
“date when they are reidy for delivery 
to the. applicant, provided the period so 
oaloulated is not prolonged by any `fault 
on the part of the ‘applicant. According 
to the practice in this Court which wag 
laid down by the Full Bench in the case 
of Ram Asray Singh v. Sheonandan 
Singh (1), the applicant for copies should 
deposit the required number of folios and 
stamps not later than the first day on 
which the offise is 
which the number of folios and stamps 
is nétifed to bim and if he neglects 
tə do s3, he is not entitled to dedast 
the intervening. days between the notifica- 
tion and the supply of stamped folios. 
The reason for this is that the copying 
does nob begin until the requisite num- 
ber of folios is supplied and if there is 
delay in baginning the copying due to 
the neglect of the applicant, it is only 
just that he should not bé entitled to 
take advantage of his own delay. The 
General Rules and Cirealar Orders provide 
in Chapter IV that the applicant sball 
bə informed that his application will 
not be considered complete and that the 
preparation of the copy will not be oom- 


menced until he has supplied in full 
the Court-fee stamps and the number 
of folios stated to be required. The 


(1) 85 Ind. Cas, 833; T P. D. J. 573; 1 P. L. W. 35; 
(4917) Pat, 21, 
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form on which applications of this nature are 
made contains in the middle portion a form 
upon which, on presentation at the office and 
after looking at the dooument the copy of 
which is required, the number of stamped 
sheets .of the value of 3 annas, 6 annas 
or 9 annas, as the case may be, and also 
the Court-fee stamps for a certified sopy,, 
extra stamps for urgency and also Court- 
fee stamps for service is entered by the 
olerk and that having been done the Jower 
portion of the form, which contains a receipt, 
is signed by the officer of the Court showing 
‘that the application has been -received. 
Thig form of receipt is torn off and handed 
bask to the applicant and it contains a 
notise prioted in the vernacular that 


-the applisation will not be considered com- 


plete and the preparation of the copy will 
not be begun until the stamps and foliog 
necessary bave been supplied in full, One 
must presume unless the sontrary is shown, 
which does not appear in this case, that 
that form of receipt with that notice printed 
upon it was handed back to the person 
\who made the application for copies of 
the dosuments om the occasion in question 
and that was olearly a compliance with 
the provisions of rule 14 of Chapter 1V, 
Volume I, of the General Rules and Ciroular 
Orders. Before I pass on I should like 
to draw attention to rule 16 of the same 
Chapter, because that provides a direction to 
the office that the number of folios required 
should be carefaolly calenlated so as to 
obviate the necessity of obtaining additional 
folios from the applicant, a contingency 
which under a proper ies ought never 
to arise. 

The question which we hage to determine 
in this case ic, how many days between 
the 27th August and the 2nd September, 
that is to-say, the date of the delivery of 
some of the stamps and folios and the 
date when the documents were ready, can 
‘be deducted by the applicant. The whole 
period is 7 days. If these are deduated, 
the limitation period would” expire seven 
days after the 24th November, thatis on 
the lst December, which last year happened to 
fall ona Sunday. The memorandum was filed 
on Monday the 2nd December and was, 
therefore, in time, if these 7 days are 
deducted bat as the number of folios and 
supplied 
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nntil the 30th August, the appellant is not 


entitled to deduct the days between the_ 


97th and the 80th August unless she can 
show that she -was not responsible for the 
delay. Four days, that is from the 30th August 
to the 2nd September, she is clearly en- 
titled to deduct and this would extend the 
limitation period up to the 29th November, 
but that is not sufficient to bring the 
appeal within the limitation period. 

The appellant’s case is that the delay 
was not occasioned by any fault of her 
own and secondly that her karpardaz arrived 
at Patna on the 27th November and was 
advised by Mr. Khurshed ` Hasnain, her 
- Vakil, that the period of limitation for filing 
the memorandum of appeal would expire 
on the 2nd Desember, otherwise that it 
could have been; prepared.and filed by the 
28th November and, therefore, we are asked 
to extend the period under section 5 of 
the Limitation Act, upon the ground that a 
genuine mistake was made based upon an 
‘opinion given by the applicant’s legal adviser 
which opinion was an honest and bona 
fide opinion. ata 

Two affidavits have baen filed one by the 
karpardaz of the appellant verifying the 
petition, the other in the form of a counter- 
petition verified by affidavit of the re- 
spondent’s karpardaz asking that the appli- 
gation be dismissed. The former states that 


_ the appellant's karpardaz on application 


was informed by the officers of the Copying 
Department that a certain number of folios, 
which he does not remember exactly but 
which wag between 20 and 30, would be 
“ required, that to the best of his knowledge 
“he deposited the number required on the 
27th August and was not informed that 
the application was incomplete or that 
the preparation, of the copy, would- not 
commence. He adds the copying.work did 
commence immediately. How he knew that 
it is very difficult to ‘say. He then goes 
on that to the -best of his knowledge the 
office demanded 3 more folios on the 30th 
August which demand was duly complied with, 
and when he took delivery of the copies 
one folio out of those deposited was 


returned to him, He arrived at Patna,’ 


agcording to the petition, on the 27th 
-November and was advised by the learned 
Vakil ‘that the time for filing his memo- 


randum of appeal expired .on the 2nd 


fos: ot : 


a 


INDIAN OASES, 


“and 


_ {1919 


December. The rest of the petition is nob ` 
very material, but it states that the memo- 
randum was ready and the stamp pur- 
chased on the 29th November and that it 
was filed on the 2nd December, the office 
being closed for the two intervening days. 
I think it must ba taken, as’ appears 
from the endorsement on the copy of the 
judgment as well as on the decree filed, 
that the appellant was notified of the 
requisite number of folios and stamps for- 
the judgment and decree on, the date there 
mentioned, which is in each case the 26th 
Angust 1918, and not partly on that date 
and partly on the 30th, unless we are 
satisfied by reliable evidence that the 
endorsement is inaccurate. Now I have referred 
to those rules in the General Rules and 
Circular Orders which seem to me to have 
a bearing upon this matter, and I think 
that having regard to rule 16 in Chapter 
1V it is very unlikely .that in a simple 
case of this sort avy mistake would be 
made by „the office in caloulating ‘the 
number, of folios and stamps required, and 
further I think that if the full number 
were not: démanded on the 26th, we should 
have found in the column which gives 
the date when the requisite number was 
notified to the applicant _not merely the 
26th August but the 26th and some 
other date, if it were the fact that the 
requisite number was not notified on the 
same day but only a portion, just. 
as we find in the next column that the 


“date of delivery of the requisite stamps 


was not- on one day but on. two. On 
referring to the petition which is verified 
by affidavit; it will be seen that ‘the state- 
ments made therein are said to be to the 
best of the knowledge of the petitioner’s 
karpardaz. He does not commit himself 
definitely but only ‘deposes to the best 
of his knowledge, which in other words 
means to the best of his recollese- 
tion. Although he is nonsertain as to 
the exact number of folios required, he 
does pledge himself definitely apparently 
that it was somewhere between 20 and 30 
and to the best of his knowledge again 
these were deposited on the 27th August. 
He swears, therefore, that to the best of 
his knowledge between 20 and 30 folios, 
that means of course also the 
requisite stamps, were deposited on the 


A 
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27th . August, and then again that the 
office to the best of his recollestion 
demanded 3 more on the 30th, which he 
supplied and_ eventually got ono baok, 
Now the copy of the record in the register 
from which these endorsements are taken 
has been put in and that corroborates the 
endorsement on the bask of the copies 
-of the documents to this extent, that it 
‘shows the date of notifying the ‘requisite 
“number of folios and stamps was the 26th 
August and not partly on that day and 
> partly on, some other. It also shows the 
number of folios filed together with the 
date of filing and it shows that 22- folios 
of 3 annas, that is to say, each having 
a3 anna stamp on it, were filed on the 
27th August and that 3 more witha 3 anna 
stamp on them’ were filed on the 30th 
August, thatis, 25 altogether and--it also 
shows that 24 were used-and1 was handed 
back to the applicant. 

In considering this affidavit one has got 
_to ask ‘oneself, first of all, what it really 
‘means and. secondly,- how. far it can be 
accepted if there is anything to contradict 
it, and I cannot help feeling that the 
manner in which this affidavit has. been 


worded is-to avoid committing the deponent - 


to any definite statement because throughout 
we-find that the information there set oat 
is always said to be to the best of the 
‘knowledge of the petitioner’s sarpardaz, 
and it does not seem to me that is sufficient 
to. contradict the information which ‘we 
have from ‘the endorsements on the dosu- 
- ments themselyes, where it is definitely 
stated that the requisite number. of folios 
and stamps was notified on the 26th 
August, That clearly means, -not that a 
portion -of the requisite number was notified 
on that date, but that the whole number 
required and eventually supplied was 
notified tothe applicant upon the 26th. 
Xb is not disputed that the whole number 
-~ yequired. was not supplied on the 27th 
Angust, It is admitted that a portion of: 
the requisite number was supplied 3 days 
-liter, and it is undoubtedly the practicé of the 
office not to start the work till the requisite 
number of stamps: and folios has been 
supplied. No doubt the reason for that is 
that the applicant has a week after notification 
in which to supply the requisite number 
eof.stamps and folios and if he does not do 
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so by the end of that week, his application 
is treated as non existentand it will haye 
to bs renewed if he wants the documents 
asked for, but if be fails within a week to 
supply the required number of stamps and 
folios although his application is treated-ag 
not having been made. he is nevertheless 
entitled to get back those stampe 
and folios, if any, which he has already 
deposited and, therefore, clearly the office 
would uot begin to copy the documents without 
having the requisite number of stamps and 
folios provided. In the first place, the whole 
work may turn ont to be unnecessary 
and in the sécond place, the applicant would 
ke entitled, if'he had not supplied the full 
number, to get back the stamps and folios 
which he had in fact deposited, 

Further in the affidavit there is a statement 
to the effect that to the best of the knowledge 
of the karpardaz he was not informed that 
the application was incomplete or that the-pre- 
paration of the copy could not be commenced, 
If that is an attempt to make out that 
some information or some notification which 
the office ought to have conveyed to him 
was nat in fact conveyed, I think that it 
entirely fails in its object because there is 
no obligation upon anybody in the office, when 
a portion of the raquisite number of stamps 
and folios is supplied, to inform the 
applicant depositing the stamps and folios 
that the work will not commence until the 
full number of Court fee stamps and folios 
has been deposited. The obligution upon 
the office is at an earlier date when the 
application is presented ard when the appli. 
cant is informed of the number of stamps 
and folios which will ba required.. ‘1t ig 
then that the receipt is torn off the form 


. witb the notice on if and presented to t 


applicant and from that time, if he takes 
the trouble to read the notice, he hae all the 
notice he is entitled to have under rule 14 of 
Chapter IV of the General Rules and Circular 
Orders. š . 
However, the matter does not rest thera 
because there isan affidavit on behalf of the 
respondents in this case stating that their 
karpardez after receipt of notice of the 
present application, enquired in the office of 
the Copying Department in the lower Court 
and was informed that the original notification 
made to the appellant on the 26th August 
was tosupply 25 folios and that it was dug 
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to the gross negligence of the appellant's 
karpardaz that the requisite number of folios 
was not filed and only 22 folios were filed 
on the 27th August. It goes on to say that 
the respondent's ‘arpardoz was also supplied 
with copies of the judgment and deoree on 
the 8th January 1919 and that 25 folios were 
notified by the Copying Department to him, 
tund- one of them was eventually returned. 
Now it is- quite clear in-looking at the 
certified copy of the register which has been 
produced from the office in question that 22 
folios of 3 annas stamp3 were in fact supplied 
on the 27th August and the remaining 3 on 
the 80th, so that to‘that extent there is some 
eorroboration of the respondent's affilavit 
and I cannot help feeling in this case that 
the appellant has entirely failed to satisfy 
the Court, by any evidence which oan be 
aosepted, that she did in fact comply with 
. her obligation in supplying the requisite 
number of stamps which she was notified 
would be required before the enpying sould 
commence, It_is.impossible to my mind on 
an affidavit such as this, contradicted as it 
is by the affidavit of the respondent, to 
come to the conclusion after the very careful 
instruotions which are ldid dowu for the clerks 
of the Copying Department that the parti- 
oculars given on the endorsemant. of these 
copies which were supplied are to be taken 
as inacourate. I think it must be accepted, 
unless there is very clear..proof to thé 
contrary, that the information given on the 
endorsement of sush dosuments is accurate 
and if that is so, it follows clearly that 
proper notification was given to the appellant 
in this case on the 26th August as to the 
exact number of folios and stamps that would 
be required and that it was entirely due 
. to some oversight 
part of her servant that a proper number 
was not supplied until the 30th August and, 
therefore, it seems to me that ro case has 
been made ont why the applicant should 
be entitled to deduct from the limitation 
period anything more than the days ba- 
tween,that upon which sbe complied with 


her obligation in supplying folios and stamps. 


and that on which the copies were ready. 
That being so, it follows that her memorandum 
of appeal in this case was out of time. 

We have been asked to deal with minute 
questions of whethér or ‘not in fact the 
sopyiag work af’ the offite could have gone 
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‘on batween the 27th August and the 30th, 
even if the requisite number of stamps and 
folios had been supplied on the earlier date. 
I absolutely decline in a case of this sort 
to go into a long and speculative enquiry as 
to what might have happened in the sireum- 
stances and what did itin fact happen with 
regard to the copying .of these doouments. 
16 must be accepted in all these cases 
that once an application is made and proper 
steps taken for obtaining sopies of dosuments, 
the office work goes on in the regolar 


| course and that unlessand until the necessary 
requirementa 


-are complied with by the 
applicant for copies, he is not entitled to the 
benefit of any extra time to be added to 
the limitation period, merely on the ground 
that possibly, if long and intricate enquiries 
ara made, it will be found that in any 
case even if he had complied with his 
obligations, still the same amount of time 
would have been oscupied in providing copies 
of the documents. 

The only other question whioh we have 
to deal with is whether having regard to the 
advice which the appellant received from 
her Vakil in this case, she is entitled to an 
extension of time under section 5 of the 
In ordinary ciroumBtances 
it may be that where there is no settled 
practice or where there is perbaps a difficult 
question of Jaw. to be decided and a party 
taking the best advice he can from his 
legal advisers makes what the Caurt eventually 
finds‘ to be » mistake in filing his memo-’ 
random cf appeal after the limitation period 
has expired that the Court will in such circum- 
stances regard that as a proper reason for 
extending the limitation period, but in .the 
present case although I have no doubt that 
Khurshed Hasnain in advising his 
client- was of opinion that the period _of 
limitation would expire on the 2nd December, 
nevertheless if he had been informed by 
his client who instructed him as to what the’ 
exact facts of the aase were, it seems to me 
‘almost impossible that Mr.- Khurshed 
Hasnainor any other learned Vakil of this 
Conrt could have advised his alient that 
the limitation period would expire on the 
2nd December, and not as in fact it did 
on the 28th November. So that if the 
appellant’s karpardaz in this case received 
unreliable advice from his legal adviser, he 
had only himself to blame because . that. 
N 


My: 
Vel. KLIK) 
JAMNA DASS Y. NANDA, 


advice was given upon an untrue statement 
of facts, which was the only hypothesis 
upon which the legal adviser could give 
his opinion. In the ciroumstances this appli- 
sation must bé dismissed with costs and 
the memorandum of appeal must bs reject- 
ed. Hearing fee three gold mohurs, 
Courts, J.—I agree. ' 
ors Application dismissed. 


7 PUNJAB OHIEF COURT. 

Civ Revision Petition No, 918 or 1918. 
X February 10, 1919. 

Present:—Mr. Justice Martineau. 
JAMNA DASS AND OTHERS-—PLAINTIFF3— 
PETITIONERS 
VETSUS 
NANDA AND OTAERS—DEFENDANT3I— 
RESPONDENTS, 

o Oaths Act *(X of 1878), 8. 11—Defendant offering 
to be bound by plaintifs oath—Plaintiff taking the 
oath, effect of —Court, whether can go into legality of 

agreement. 

Plaintiffs sued to recover Rs. 500 on account of 
the price of 6 buffaloes, alleging that a criminal 
case brought against defendant No.3 for theft of 
the buffaloes was compromised in a panchayat 
where the defendants promised to return the buifa- 
loes or pay Rs. 600 to the plaintiffs. In the course 
of the trial defendant No. 5 stated that if the 
plaintiffs would take a certain oath in a prescribed 
form and swear that he (defendant No. 6) had 


been present at the panchayat and had stood surety - 


for the return of the buffaloes, he would pay 
Rs. 500. The plaintiffs took the oath: 

Held, that the defendant had confessed judgment 
subject to a certain condition and that on the ful- 
filment of the condition there was no issue of law 
or fact to go into and the plaintiffs were, therefore, 
entitled toa decree as they had taken the oath in 
the presoribed form. [p. 1006, col. 1.] À 


Petition under section 44 of Act IIL of 
1914 for revision of the desree of the Senior 
Subordinate Judge, Karnal, dated the 6th 
Jane 1918, reversing that of the Munsif, 2nd 
< Class, Kaithal, District Karnal, dated the 
25th February 1918, desreeing plaintiffs’ 
claim, according to oath, with costs against 
Nanda defendant alone, and absolving other 
defendants from the liability for the claim. 

Me. Nand Lal, for the Petitioners. 

Me, N. O. Mehra, for tha Raspondents. 
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` JUDGMENT.—The plaintiffs’ allegations 
in brief are. that some buffaloes of theirs 
were stolen by defendants Nos 1 and 2 at 
the instigation of defendant No. 3 while a 
criminal case brought by one Mangal against 
defendant No. 3 and other persons was penl- 
ing, and thata Panchayat was sonvened, 
with the result that defendants Nos. 1 and 


2 promised to return the buffaloes or pay 


Rs. 500 to the plaintiffs in consideration of 
Mangal compromising the criminal case, and 
defendants Nos. 3 to 7 stood sureties for 
the performance of the agreement. Mangal 


compromised the case he had brought, but - 


the defendants did not return the buffaloes 
to the plaintiffs or pay the money, so the 
plaintiffs brought the present suit for 
Rs. 500. 

While the suit was pending, Nanda do. 
fendant No. 5 stated before the Munsif that 
if the plaintif Jamus Das wonld swear 
on Ganges wat that he (Nanda) 
had been present at the Panchayat and had 
stood eurety for the return of the buffaloes, 
he would pay Rs 500. Jamna Das took the 
oath, and the Munsif accordingly passed a 
decree for Rs. 500 against him. 


On Nanda’s. appeal, as it appeared that 
the oath had not been administered to 
Jamna Das at the place named by Nanda, 
namely at the Khera Samadh, 
Appellate Court issued a commission for the 
oath to b3 administered to Jamna Das at that 
place. Jamna. Das then took the required 
oath at the Khera Samadh. It is sontended 
before me on bahalf of Nanda that the oath 
was not taken in the form in which Nanda 
had asked that it should be taken, but I find 
that this contention is not correct and that 
the oath was duly taken in the manner re- 
“quired by Nanda. 


The learned Senior Sabo-dinate Judge has, 
notwithstanding that Jamna Das took the 
oath that was required of him, dismissed the 
suit on the grounds (1) that the agreement 
entered into by the defendants was illegal, 
and (2) that as the plaintilfs had not pressed 
for a decre against the principal debtors, 
namely, defendants Nos. land 2, Nanda’s 
remedy azgtiast those defendants was impaired 
and he was dissharzel from liability under 
sestion 139 of tha Contrast Ast. 

The plaintiffs have applied to this Court 
for revision. 


the lower 


“form and ata certain place. 


` being faldlled. On 
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Tt, is contended in the first pláoë on their 
behalf that the decree of the Munsif was a 
sonsent decree, from which no appeal Jay, and 
that, therefore, the Senior Subordinate Judge's 
decree was passed without jarisdiction. I 
do not agree with this contention. Nanda 
sonsented to pay the money only on condition 
that Jamna Das took an oath in a oertain 
The oath was 
administered the first time at a placs 
different from the one prescribed. The con- 
dition not having been fulfilled it cannot 
he said that the decree passed by the Munsif 
was a consent decree. ; 

- But, the second contention, namely that 
after the oath had been taken the sesond 
time, when the required conditions were ful- 
filled, the lower Appellata Court was not 
competent to go into the questions of the 
legality of the agreement and the liability 
of Nanda thereunder, appears to ba sound. 
It is tras that section 11 of tha Oxths Act 
only provides that the evidensa taken on 
oath shall be couclasive proof, as against 
the person who offered to be bonnd by ths 
oath, of the matter stated, and that the 
Aot does not lay down that a deorea shall 
be passed thereon, and if Nanda had merely 
agreed that the question whether he had 


-guaranteed the return of the buffaloes to 


the plaintiffs shonld be decided on Jamna 
Das’ oath, the lower Appellate Court would 
have been right in going into the further 
questions as to the legality of the agreement 
and Nanda’s liability. But Nanda went 
further than this. He not only agreed to 
abide by Jamna Das’ oath on the question 
whether he had stood surety; but he said 
that if Jamna Daa took the oath he would 
pay Rs, 500. In other words, he confessed 
judgment subject to a certain condition 
the fulfilment of the 
condition there was nə issae of law or 
fast for the lower Appellate Court to go 
into, and the plaintiffs wera entitled to a 
decree on Nanda’s statement. 


I accordingly accept this application, 


_ reverse the decree of the lower Appellate 


Court, and restore the decree of the first 
Court. The defendant Nanda will pay the 
plaintiffs’ costs throughout. 

~ Application acc2pted, 
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OALCUTTA HIGH COURT, z% 

APPEAL FROM APPELLATER Dacase No, 2017 

or 1916. 
January 22, 1919, 
:—Mr. Justice Greaves and 
Mr, Justice Panton. ~ 
JIBAN KALI MUKHERJEE — 

Deraxypant —APPELLA\T 

versus 

MANIMALA DASSI[—Puutstire 


—~ RESPONDENT. 
Evidence Act (T of 1872), s. 65, cl. (c)—Secondary 


Present 


~ 


evidence—Admissibility of copy when original not . 


found—Landlord and tenant --Rent, tender of, without 
interest, whether good. 
“Where after search an original kabulzyat cannot 


- be found, a copy of such kabuliyatis admissible in 


evidence. [p. 1007, col. 2.] 

A tender of rent without interest accrued due 
at the time of the tender is not a good tender. [p. 
1007, col. 1.] 


Appeal against the decree of the District 
Judge, Murshidabad, dated the 21st July 
1916, confirming a desision of the Sub- 
ordinate Judge, Berhampnur, meted the 21st 
February 1916, 


FACTS appear from the judgment. 


Babu Tarak Ohandra Chakravarty, for the 
Appellant.—On the authority of the ruling 
in kripa Sindhu Mukerjee v; Annanda Sundari 
Debi (1) the Courts below were not justified 
in allowing the interests and costs, More.’ 
over, the scopy of the kabuliyut was nob 
admissible in evidence, because no evidences 
was given to show that the’ original 
kabuliyat was lost or destroyed or that it, 
could not be produced for any other 
suffisient cause. Even if the copy of the 
kabuliyat was admissible in evidence, as the 
rate of interest therein was not explicit, 
interest should not have boen allowed. 

Rsnt due to the plaintiff was sent per 
money order but that was refused. 4 

[Babu Stvaprasanna Bhattacharya, for the 
Respondent.—Becauss interest accrued due 
was not sent with the rent. | 

I submit interest. was not due. In the 
abonan the rate of interest is not explicit 
4,6, 16 does not state whether tha rate 
is a monthly or yearly rate, and so the, 
Courts below were not justified in holding. 
that the kabuliyat justified the payment, 
of monthly interest. 


(1) 110, W. N. 983 (F, B.) 6 O.. L. J. 273; 35 0, 


a 


. poses of the first contention, 


-was made to the kabuliyat. 


Vol, XLIX] 
GOPAL SHAM V. JAWAND SINGH, 


Babu Sivaprasanna Bhattacharya (with him 
Babu Satis Chandra Mukherjee), for the 
Respondent, was not called upon. 


JUDGMENT.—This is an appeal ‘by the 
defendant in a rent snit. Three points 
were urged before uz in appeal. First, it 
is said that a good tender was made and 
that, therefore, the Court. should not have 
allowed interest at the rate claimed. 
Secondly, it is said that interesh was 
ölaimed on the basis of a kabuliyat and 
that the first Court should not have 
admitted the kabuliyat in evidence, and 
thirdly it is said that having regard to 
the fact that it is not stated in the 
Kabuliyat whether interest at the rate of 
Rs. 3-20 per asnt. was per mensem or 
per annum, we should reject the pro- 
vision in the kabultyat with regard to the 
payment of interest, P 


I will. deal with the third point frst, 
bacause the first point really depends upon 
that. The kabuliyut unfortunately has not 
been translated and has not been printed, 
and, therefore, it is impossible for us to 
arrive at @ conclusion upon the kabultyat 
itself as to whether the rate of interest 
is per mensem or per annum, This is the 
fault of the appellant and we do not think 


“that we ought to grant him an adjournment 


in order to have the document translated 
and printed, and indeed it appears to us 
that this point was not really arged before 
the District Judge, as he has not referred 
to it in his judgment, ani spon the 
question of construction it appears that the 
frst Court did arrive at a conclusion that 
the interest was payable at the rate named 
in the kabultyat per mensem and not per 
annum. For these” reasons the third point 
with ragard to no rate of-interest being 
provided by the kab layat fails. This dis- 
basause it 
is admitted that if interast was payable 
no proper tender was made, Rent only 
and no interest was tendered. 

So far as the sesond point is concerned, 
it appears upon the materials before us 
that in the original plaint no- reference 
A subsequent 
application was made to amend the original 
plaint by alleging the existence and the 
contents of the kabultyat. Upon this 
application leave was given, -and the 

s 
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defendant was given permission to file an 
additional written statement which he 
failed to do. “He must, therefore, be taken 
to have admitted the existence óf the 
kibuliyat, Then it is said that even if 
this is so the admission of a oopy 
was irregular. But we find that it is 
stated in the judgment of the District 
Judge that a search was made for the 
original kabuliyat and that as it was not 
found, he allowed a copy to be tendered 
in evidence, We think that he was right in 
so doing. : 
For the reasons above stated this appeal 
fails and must be dismissed with costs. 
Appeal dismissed. 


- PUNJAB CHIEF COURT. 
Seconp Civiu Apprat No. 2631 or 1918. 
January 3L, 1919. 

Present: —Mr. Justice Broad way. 
GOPAL SHAH—~Derexpant— 
APPELLANT 


versus 
JAWAND SINGH— PLAINTIFF AND 
GHASITA ano OTHERS——DEFENDANTS— |, 
; RESPONDENTS. 

Hindu Law—Joint family—Properties held by mem- 
ber—Presumption—Self-acquisition—Burden of proof 
Paai in name of particular member, effect 
of. 
The legal presumption is that all the properties 
held by any member of a joint family, so long as 
the family is joint, are joint proporties and that 
acquisitions made by the several members in a, 
joint family, while the family is joint, are pre- 
sumed to have been made from joint funds and 
belong to the joint family. [p. 1008, col. 2.] 

The ouus lies on the party who asserts self-acquisi- 
tion, [p. 1008, col. 2.] : : 

The mere fact that any particular acquisition is 
in the name of a specific member of the joint 
family, does not warrant the assumption that it is 
the exclusive acquisition of the member namod 
and nob of the whole of the joint family. [p. 1008, 
col. 2. 


Second appeal from the deoree of the 


- District Judge, Sialkot, dated the 14th May 


1918, varying that ofthe Subordinate Judge, 
lst Class, Sialkot, dated the 29th August 1917, 
decreeing the slaim in part, 
Dr. Gokal Ohand Narang, for the Appellant, 
Lala Tirath Ram, for the Respondents, 
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JUDGMENT,.—The facts of the case out 
of whioh this appeal has arisen are briefly 
these :— LS 

Gopal Shah en obtained a decree 
against Ghasita and others and in execution 
of the same attached (l)a shop and (2) 
certain mortgagee rights ina house. 

The plaintiffs-respondéents filed objections 
‘which were ,disallowed and they then in- 
atituted this suit, praying for a declaration 
that xeither the shop nor the mortgagee 
rights in the house were liable to be attached 
and sold on the ground that they had pur- 
chased these from Ghasita to whom they 
had belonged. The trial Court held. that 
Ghasita was a member of a joint Hindu 
family and ‘that he- was only entitled to 
a one third share in these properties, ard 
the plaintiffs had only purchased Ghasita’s 
one-third share in them. 

Against this decision Jawand Singh, one 
of the plaintiffs, preferred an appeal to the 
learned District Judge and Gopal Shah filed 
certain cross-objections. The learned District 
Judge held that it had not been proved 
that Ghasita had owned more than one-third 
of the shop, buf that he had been the sole 
owner of the mortgagee rights ‘in the house. 

Gopal Shah has, therefore, come up to 
this Court in second appeal through Mr. 
Gckal Chand Narang and I have heard 
Mr, Tirath Ram for the respondents, The 
only point for determination is whether the 
learned District Judge has rightly decided 
the dispute relating to the mortgagee rights 
in the house. For the appellant it has 
been contended that having held that Ghasita 
was a member of a joint Hindu family, 
the learned District Judge has raised wrong 
presumptions and failed to appreciate that 
the onus lay onthe plaintiff-respoudents to 
prove that these mortgagee rights | were 
self-acquired and did not form a part of 
the joint family property. 

- Now these mortgagee rights were acquired 
in 1870 by Ghasita’s father at a time when 
the family was joint, but says the learned 
District Judge, “The fact that the family 
was joint is nò reason for holding that I 
can see that when the deed distinatly men- 
tions Ghasita’s (father), one of the members 
of the joint family, it means the whole 
of the family or that he was acting on 
behalf of the family. The fact that he was 
a member of the joint family is no reason 
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why he should not acquire independent rights 
in property, and the contents of the old 
morigage being that he did do so, I do 
not think there is any reason to hold that 
the intention was to vest the mortgagee rights 
in the joint family.” 

It seams to me, however, that the learned 
District Judge has lost sight of the fact 
that the legal presumption is that all the 
properties held by any member of a joint 
family, so Jong as the family is joint, are 
joint: properties, and that acquisitions made 
by the several members in a joint family, 
while the family is joint, are presumed to 
have been made from' joint funds and to 
belong to the joint family. 

The onus of proof lies on the party who 
asserts self-acquisition [see Nanak Chand vy. 
Lachhman Das (1) and Mulla, pages 192, 193} 

Again, the mere fact that any particular 
acquisition is in the name of a specific 
member of the joint family does not warrant 
the assumption that it is the exclusive 
acquisition of the member named and not 
of the whole of the joint family, 

In the present case it has been held 
that the family was joint in 1870 and that 
there had been no disruption or parti- 
tion since. It has also been held that this 
joint family owned property—the presumption 
is, therafore, that this property was joint, 
The onus lay on Ghasita ‘or his succeassors- 
in-interest to show that this mortgage was 
for his banefit alone and not for the 
benefit of the joint family. The fact that 
the mortgage was in the name of Ghasita’s 
father is not a sufficient rebuttal of the 
legal presumption that arises. In these 
circumstances I accept this appeal with 
costs and setting aside the order of the 
learned District Judge, so far as the mort- 
gagee rights in the house are concerned, 
restore that of the trial Court. 


Appeal accepted, 


(1) 40 Ind. Oas. 775; 82 P. R. 1917; 97 P. W. R. 
1917. 
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Acquiescence—Knowledge of sale—Presence at’ 


time of registration of deed— Suit to set aside sale 

brought after eleven years, whether maintainable. 

In a suit for a declaration that the sale of a 
certain land shall not affect the plaintifi’s rever- 
sionary rights after the death of the vendor, it 
appeared that the plaintiff, who was the vendors 
son and was well aware of the fact of the sale, 
objected to the sale a day or two before the 
execution of the sale-deed but was actually present 
and accompanied his father when the deed was 
registered, did not take any action for eleven years: 

Held, that the plaintifs conduct showed that he 
had acguiesced in the sale and-could not now 
attack it. P Super Kaan v, ALAF KHAN 391 


Acts.—General, 


Act 1839—XXXII. See INTEREST ACT. 
——‘1860—XLYV. See Penan Oopz, 
1861—V, See Ponice Act. 
1863-—XX. See Retrarous ENDOWMENTS Act. 
1865— 111. -See Rients or Common CARRIERS 
Act. 
1865—X. See SUCCESSION Act. 
1867—ITI. See Pusnic GAMBLING Act. 
1869—IV. See Divorce Act, 
1870— VII, See Court Furs Act, 
1871—-XXII1. See Pansions Act. 
1872—I. See Hyipence Act. 
1872-<IX. See CONTRACT Act, 
1878--X. See Oarus Act, 
1877—I. See Spxcivic Rerier Act. 
1878—VIII. See Sza Oustoms Act. 
1881—V. See PROBATE AND ADMINISTRATION ACT. 
1881—XXVL See NEGOTIABLE [NstRuMENTs Act, 
1882—II. See Trusts Act. 
1882 — IV. See TRANSFER OF PROPERTY Act. 
1882—V. See Basements Act. 
1882— VI. See Companies Act. 
- 1886—IT, See Income Tax Act, 
1887—IX. See Provincisn SMALL 
Courts Act. 
1889— VII. See Succession Currizicate Act. 
1890— VIII, See GUARDIANS AND be Act, 
1890—IX, See RAILWAYS ACT. 
1894—I. See LAND ACQUISITION Act. 
1895—XV. See Crown GRANTS Act. 
1897-—X. See GENERAL CLAUSES Act. 
1898—V. See URIMINAL PROCEDURE Cops, 
1899—IX, See ARBITRATION ACT. 
1908—XV. See EXTRADITION Act, 
1907—-111. See PROVINCIAL INSOLVENCY Act. 
1908—V. See CIVIL PROCEDURE CODE. 


CAUSES 


Acts.—General.—concld. 


“Act 1908—IX. See LIMITATION Act. 


— 


1908--X VI. See REGISTRATION Act, 

1909— 111. See PRESIDENCY Towns INsoLvency 
7 Aot. 

1910—I. See Press Act. 

1911—KlIl, See Factories Act. 

19183—VIL. See COMPANIES ACT. 

1915—IV. See DEFENCE or INDIA Act. 


Acts —(Local) -Bengal. 


1859—XI. See BENGAL LAND Revexve SALES 
Act. 

1869— VII. See BENGAL LANDLORD AND TENANT 

4 PROCEDURE ACT. 

1880—IX. See BENGAL Cress Act. 

1884—III. Sed BENGAL MUNICIPAL ACT, 

1885—VIII. See BENGAL Tenancy ACT. 

1837—XII. See BENGAL, N. W.P. AND Assait 
O1vIL COURTS Act. 

1891— XV. See MURSHIDABAD Act, 

1897—V. See BENGAL ESTATES PARTITION Act, 

1899 —III. See OALCUTTA MUNICIPAL ACT. 

1908—VI. See CHota NAGPUR Tenancy Act, 


Acts—(Localb—Bombay. 
1901— 111. See BomBay District MUNICIPAL 


Act, 
Acts--(Local)—C. P. 


1881—XVIIL. See O. P. Laxo REVENUE Act. 
1893—XI. See C. P. TENANCY Act. 
1903 — AVI, See C. P. MUNICIPAL Act. 


Acts—(Local)—Madras. 


18695 — VIL. See Mapras IRRIGATION Ceas Avr. 

1884—IV¥. See Mapras Disrricr MUNICIPALI. 

ks TIES ACT. 

1895 —III. See MARRAS HEREDITARY VILLAR 
OFFICES ACT. 

19.0 —V. See MADRAS IRRIGATION Cess (AMEN 
ING) AcT. 

1905— 111. See MADRAS LAND ENCROACHMENT 
Act, 

1908 a See MADRAS Estates LAND Act. 

19)9—IV. See MADRAS Estates LAND (AMEND.« 
MENT) Act. 


* Acts— (Local)— Punjab. 


1900—I. See PUNJAB LIMITATION (ANcESTRAL 
LAND ALIENATION) Act, 

1903—II See PUNJAB Court ov Warps Act, 

1911— 111. See PUNJAB MUNICIPAL Act, 

1919 —1, See PUNJAB PRE-EMPTION AUT. 


— 


—_—— 
——e 
ee 
— 
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Acts-(Local—u. P. 


Act 1900—I. See U- P, MUNICIPALITIES ACT, 

——~ 1901—II, See AGRA Tenanoy Act. 

—— 1901—III See U. P. LAND REVENUE Act. 
3 Regulations. 


Reg. 1806 —KVII. See BENGAL LAND REDEMPTION 
AND FORECLOSURE REGULATION. 
-—— 1816—VIII. See BENGAL REGULATION. 
-—— 1829-—III. See BENGAL REGULATION. 
~—— 1872—III. See SANTAL Parganas SETTLEMENT 
. REGULATION, 
come 1896--I, See Upper Burma Orvin Courts 
REGULATION, 
Statutes. 


: INDIAN CASES,’ 


{1919 
Agra Tenancy Act—contd, 


Plaintiff alleged „that defendants Nos. 1 to 4 
were ex-proprietary tenants of a certain 
holding and that they had sublet the holding 
to defendant No, 5 for a period of more than five 
years in contravention of section 25 of the Agra 
Tenancy Act, and he claimed an order of eject- 
ment under section 57 (d) ofthe Act. Defendant 
No. 5 replied that there had been no sub-lease of 
the holding in his favour, that the document 
under which he held though described as~a zar-i- 
peshgi lease was in reality a mortgage, and that it 
gave him a valid right to possession by reason of 
the fact that it had been executed prior to the 


1915—-(5 & 6 Geo. V, O. 61). See GOVERNMENT or „coming into force of the Agra Tenancy Act of 


INDIA Act, 
< 


‘Act of God,’ meaning of. 

The term ‘act of God’ is limited strictly to those 
classes of inevitable accidents which arc occasiened 
by the clementary forces of nature, unconnected with 
the agency of manor other causes, and does not 
include cases of damage , which conld have been 
prevented by such an amount of foresight and caro 
ascan be reasonably expected from an adjoining 
owner. O Larry v Faz Hag, 21 0,-C. 295 
Administration suit—Power of Court to 

add plaintiff. : 

In an administration suit the Court has juris- 
diction to make a defendant a plaintiff to enable him 

‘to have the estate administered himself. 
BHIMANAGOWD v, Eswaracowp, 1918) M. W. N. 929; 
OL, W. 79;25 M., L. T. 140 . 139 
Adverse possession, title by, whether ew- 

cluded by payment of revenue. 

The fact thet a man pays land revenue for a 
share in which a” certain plot is situate cannot bo 
considored to preclude a successful title by adverse 
possession being established against him. 
JALPA Din v Karka Baxusy Singu, 21 0.0 32461 
o- Trespasser, interest of, nature of —Transferce 

from trespasser, whether can tack on period of 

donor's possession to his own—Limitation — Eject- 

ment, a 

The possession of a trespasser, although without 
title, confers upon him a devisable and transferable 
interest in the property “and his heir or devisee 
can maintain an ejectment suit against any per- 
son other than the true owner who has entered 
upon the land. 

‘A devisee. of a trespasser can tack on the period 
of his devisor’s possession to that of his own to 
resist a suit for ejectment. Pat Ratan Kumar 
Manto +». KANGAL KUMAR MAHTO 767 
Agra Tenancy Act (Iof 1901),S. 11 
. —Occwpancy right, creation of-——Landlord, whether 

can confer occupancy right on tenant. 

Thoro is nothing illegal in a landlord agrecing 
that his tonant should have the rights of an occu- 
pancy tenant and, amongst others, the right not to 
be ejected so long ashe pays his rent and observes 
the conditions of his tenancy. A BOLA NATH TEWARI 
v. SURAT BALI Rar, 17 A.L, J. 120 357 

ss. 25, 31, 57, 177; Sch. C, 
Item 18 - Jurisdiction of Civil and Revenue 
Courts—Ea-proprietary tenant, sub-lease by, for more 
than five yeara—Suit for ejectmeni—Appeal, forum 


of. 





- 





1901, He incidentally raised the plea that the 
plaintiff was not entitled ato eject him otherwise 
than by a suit before a competent Civil Court. 
The Assistant Collector decreed the plaintiff's suit, 
The defendants appealed to the District Judge who 
held that the appeal lay to him under section 
177 ofthe Agra Tenancy Act and dismissed- the 
plaintiff's suit: , 

Held, that tho plaintiff's suit being of the de- 
scription referred to in Item 18, Schedule © to tho 
Agra Tenancy Act was one cognisable by the 
Revenue Courts alone, and was one in which an 
appeal lay from’ the decision of the Assistant 
Collector only to Revenue Courts of superior 
jurisdiction, and that, therefore, the District Judgé 
had no jurisdiction to hear and decide the appeal. 
A Ewaz SINAH v. UNRAI SINGH, 17 A. L., J, 189 732 
—— SS. 3l; 57 732 
S. 142—Jurisdiction of Civil and Revenue 

Courts—Suit by tenant (mortgagor) to challenge 

validity of distraint—Mortgage held satisfied—Suit by 

mortgagee for declaration that mortgage subsists, whe. 
ther maintainable—Reg judicata. 

Ina suit brought by a tenant mortgagor under 
section ‘42 of the Agra Tenancy Act to challengo 
the validity of a distraint against the landlord 
mortgagee it was held that the mortgage had been 
satisfied. Thereupon the mortgagee brought o suit 
in the Civil Court for a declaration that the mort- 
gage still subsisted: \ 

Held, that the 
judicata. 
852 





subsequent suit was not res 
A Suras Kvarv. Cuer Ras, J7 A. Be 


ss. 154, 158, 177—Resumption pro. 

ceedings— Appeal, forum of—Proprietary title, ques- 

tion of—Jurisdiction of Civil and Revenue Courts, 

A Zemindar took proceedings toresume certain 
land under section 154 of the Agra Tenancy Act, 
The defendant pleaded that the land was not 
resumable under that section and also that he had 
held the land rent-free for more, than fifty years 
and by two successors. The Collector held that the 
land was resumable under section 154 and passed a 
docres for cjectment. The defendant appealed to 
the Commissioner. By his memorandum of appeal 
he contended, first, that the suit was barred by 
limitation; secondly, that the land was not held 
at the pleasure of the grantor: thirdly, that the 
land was a charitable grant and, therefore, not 
resumable: fourthly, that the Court should have 
proceeded under section 158 of the Agra Tenancy 
Act. The Commissioner dismissed the appeal and 
the defendant filed an application in revision 


Mh 
. 
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GENERAL INDEX, 10911. 
Agra Tenancy Act—contd. `. Agra Tenancy Act—conold, - + 
before the Board of Revenue, who held that the S. 177 \ 732, 747 
land: was not resumable and remitted the case s. 199 362 
back to the Court of first instance to deal with ————s, 199, 


the other issues, The matter coming: again before 
the Assistant Oollector; he held that section 158 
applied and declared that the defendant should be 
deemed to: be a proprietor and proceeded to fix 
the revenue. The plaintiff Zemindar appealed: to 
the- ‘District Judge, who declared that the appeal 
to the Commissioner, the application for revision 
to the Board of Revenue andthe second hearing 
by the Assistant Collector were all nulland void, 
and ‘further proceeded to declare that the original 
decision of the first Court had bécome final: 

Held, (1) that there being no question of pro- 


prietary #itle in issue “in ‘the appeal in the’ 


resumption proceedings, the appeal had been rightly 


entertained by the Commissioner,. and that the. 


-decision of the Board of Revenue could not be 
tréated as null and void; Sng 

~ (2) that, therefore, the Assistant Collector was 
right in determining the matter upon remand and 
that the District Judge should -have decided ‘the 


appeal on- the merits. A-Karexku-v. MATHURA 
Prasap, 17 A. L, J. 195 o o `e TAT 
— S. 158 < 747 








: Sa 167 —Jurisdiction of Civil and Revenue 

Courts—Hjectment, suit for, in Revenue Court—Sub« 
~ sequent suit in Civil Court, ‘maintainability of. 
` Plaintiffs brought a suit fow ojectment against 
the defendants in the Revenue Court on the ground 
tliat the latter were their sub-tenants. The de- 
fendants alleged that they were joint tenants of 
the holding along with the plaintiffs. -The Revenue 
Courts upheld the plea' of the’ defendants and 
dismissed the suit. Plaintiffs then brought a suit 
in the Civil Court to eject the defendants as tres. 
passers: - So 4 : 
: Held, that the suit was barred by the ‘provisions 
of section 167 of the Agra Tenanoy Act. A 
Barst v, MAHIPAT, 17 A. L..J. 60 `` 11 
SS. 167, 199—Jurisdistion of Civil and 





~ Revenue Courts—Landlord and tenant-—~Rent suii— ` 


“Third person claiming entire rent as sole proprietor 
pr Order directing claimant to establish titie in Civil 

~ Court—-Revision, whether lies. 

Under section 167 of the Agra Tenancy -Act 
prima facie a revision does'not lie to the High Court 
from an.order of a Revenue Court. The remedy 
in the Civil Court is by appeal only in cases in 
which an appeal is given. 

Plaintiffs sued a tenant clainting to recover half 


"the rent of the. holding. The tenant pleaded that 


he had paid the whole of his rent to one E. 
Thereupon E. was added as’ a’ defendant and 


pleaded that he -was entitled to the whole of. the. 


rent ‘asi.sole proprietor. The Assistant Collector, 
purporting- to sob under section .199.of the Agra 
‘Tenancy Act, directed F. to institute a suit in the 
Civil Court for the determination of the question 
of proprietary title which had been raised. F. filed 
a revision in the High Court against the order of 
the Assistant Collector: 

Held, that under the provisions of section 167 of 


- the Agra'Tenancy -Act no revision lay tothe High 


Court. A Monamman BATISHAM ALI v. LALJI SINGH, 


WALI 362 


‘ 


` Section 199 of the Agra: Tenanoy Act applies to 
the casu of a suit brought against a person whom 
the plaintiff alleges to be his tenant. It does not 
apply to a case where the suit is bronght by the 


alleged tenant against the alleged landlord: A 
Suras Kuar v. Oner Ram, 17 A. L. J. 352. 591 
Sch. C, Item 18 à 732 


Agreement to execute sale-deed on happening of 
certain contingency, efect of—Plaintif, whether can 
sue on basis of agreement—Cause of action, 

B, a widow sold certain land to one G. onthe 8th 
January 1889. On the 11th February 1890 one of 
her reversioners H. exeeuted in favour of tho plaintiff 
an agreement which set forth that H. intended to 
sue for the cancellation of the sale by , B. and that 
on being successful’ he would give possession of 
half the land to the plaintiff and get a sale-deed 
registered in his favour. H, brought the snit success. 
fully but after obtaining a decree he sold his rover. 
sionary rightsin the land to G. by a deed dated the 
38th December 1895, Subsequently the land was 
sold in execution of a decree against the descendants 
of G. and was purchased by defendant No. 5. 


> Plaintiff now sued for a declaration that one-half of 


the land was held by defeudant No, 5 subject to the 
plaintift’s rights under the agreement executed by 
H. on the 11th February 1890: ` 
- Held, (1) that there was no sulo effected by H, 
of his reyersionary rights in favour of the plaintiff, 
bat only a. contract to sell half the land on tho 
happening of a certain oontingency;- - : 
- (2) that such a contract did not of itself create 
any interest in or charge on the property; 

NT <8) that the only right which the contract gave to 
the plaintiff was a right to- obtain a conveyance of 
half the land from H when H. should bet possession; 

(4) that the plaintif may be entitled to sue for 
specific performance on the death of B, but he had 
no cause of action to bring the present snit, P 
ARUR SINGH v. TODAR MAL I 
Ancestral property—Buw den of proof. 

The burden of proving that a property is the 
ancestral property of certain persons lies on the party 
who sets up such an allegation. Q MEHRBAN SINGH 
v. RAGHUNATH SINGH, 5 O. Li J. 768 IIS- 
AnimalS, law of—Wild animals—Game started’ 

by Ain A’s land but hunted into grounds of B—~ 

Property in deud body, whéther vests in A or B, 

Nobody has an absolute property in animals 
which are fere nature; at best they are only capable 
of being the subject-matter of qualified ownership 
or proprietary right, A wild animal is the property 
of the person in whose forest it happens to be for 
the time being; so long asit is in the forest or on the 

“land of sueh person, he is entitled ‘to take it and to 
kill it;-but when it once chooses to quit his land and 
go into -the land of another, then he ceases to have 
any property in it and such wild animal becomes 
the property of that other upon whose land it chooses 
to make its temporary abode. 

A “rogue” elephant appeared in the-forest of the 
plaintiff. There his shikaris inflicted three wounds 
upon it, but it escaped and entered the lands of the 
defendants, There the plaintiff's shikaris ayain 


. 
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Animals—concd. ' -> i 


inflicted some wounds upon it but did not kill it, 
Subsequently as the result of wounds received by it 
fhe elephant died on defendant’s jands: - 

Held, that the proprietary right in the dead -body 
of ths clophant vested in tho defendant - Pat 
KIKORE CHANDRA MARDARAT v. Ranua Gonin Das, 
(1918) Par. 232 198 
Appeal, whether lios against decree passed in 

aocordanco with award 262 
Arbitration—<Agreement to refer, indefiniteness 
` of, effect of—Arbitrators, all, not present at meet- 

ings—Arbitrator, whether entitled to dissent from 

award—Award not unanimous, validity of. 

Where the terms of an agreement of reference to 
arbitration are so vague as to make it impossible 


. to ascertain what the dispute was which the 


parties referred to arbitration, the agreement of - 


reference is bad for indefiniteness. 

The presence of .all the arbitrators, where there 
are more tlnin one, aball mectings and above all 
at the last meeting when the final act of arbitra- 


tion is done is essential to the validity of the award. . 


Until an award is communicated, there is noe 
thing to prevent an arbitrator changing his mind, 
He cannot be said to be junctus officio until the 
pronouncement is actually made, and even if he 
has signed the award, this does not preclude him 
from further considering the matter and, if he 
thinks fit, recording a note of dissent. 

Where a dispute is referred to several arbitrators 
and the deed of reference makes no provision for 
the prevalence of the.views of the majority in 
the case of the decision ‘not being unanimous, a 
majority award cannot be maintained, 

It is for the party contending in favour of the 
validity of an award to establish beyond doubt that 


“an award which is on the face of jt not unanimous . 


was in fact unanimous, Pat Bava | Lat PARDHAN 
v, BADRI DAL PaRDHAN . . 522 
— Duty of arbitrator to take TANT in presence 
_ of both Bares = Prindi enquiries, effect of—Mis- 
« conduct, 

An arbitrator must come tohis decision on evi- 
dence taken in the presence of both parties or after 
having given both parties an opportunity of being 
present at the enquiry, and the making of private 
is ties vitiates the award. 

: Where, therefore, an arbitrator made private 
"enquiries from ‘some persou or persons unknown: 

Held, that the making of private enquiries amount- 
ed to legal misconduct and was sufficient to vitiate 
the award. 
W. R. 1919 
= Gambling and wagering contracts—Suit to 

restrain proceedings, maintainability of— Equity. 

A..dispute having arisen between, the plaintiff 
and the defendants in relation to certain contracts 
ib was referred to arbitration under the arbitra- 
tjon ‘clause contained in the contracts. There- 

upon the plaintiff brought a suit claiming a decla- 
ration that the contracts were illegal, inoperative 
and unenforceable, being gambling or wagering 
contracts: 

Held, that apart. ‘from the- -question whether the 
transactions were ‘gambling or wagering contracts 
and, therefore, illegal and unenforceable, the plaint- 
if,’ ‘who _ knew exactly, what phe transactions 








INDIAN -OASES, 


P KANHAIYA LAL v. KHAIRATI Lat, 9 P, 
303 


{1939 


Arbitration—coucld. . . 


really were and who was neither taken. by sur 
prise nor imposed upon, had no equity in the 
case which would entitle him to ask for an in- 
junction rostraining the arbitration proceedings be- 
fore the tribunal“which he himself had chosen 
with full knowledge of all the circumstances of tho 
caso. C Bars Natu v. MANSUKRAI Panna LALU, 23 
C. W. N. 258 88 
Arbitration Act (IX of 1899), s. 4— 
Arbitratian, reference to—Submission, essentials of, 
The requirements of section 40f the Arbitration 
Act are duly complied with if the submission is in 
writing and is binding on both the parties as their 
agreementoras the equivalent in law toan agree- 
ment between them. Their actual -signatures are 


not essential $ Lyon Lorn & Co. ip.v. FIRM or 
CHAPSI Umerss, 19 S. L. R. 55 135 


Attachment of debt—Recovery of attach. 
ed debt by suit—Suit, whether maintainable. ` 
An order of attachment of m.debt does not operate 

as a bar to the institution of a suit for the recovery 

of the attached debt, unless the order so expresses it- 

O SARORATA v. JAGAN, 50. L. J. 166 88 

Benami transaction — Promissory note, 
ewecution of, benami in name of one out of two payees 
— Suit by ostensible payee, maintainability of. 

A suit on a promissory note, executed by two 
persons, one of whom isthe real promisee from 
whom the consideration actually passed, is not 
maintainable by the ostensible payee who is only 
a.benamidar for one of the executants, WI Raman 
CHETTY 7, Pasupatal IYER, 24 M. L. T. 502 41 
Benamidar, -position of—Benamidar, whether 

can maintain action without joining real owner—- 

Real owner, whether bound by suits by or against 

benamidar, 

A benamidar represents the real owner, and sgo 
far as their relative legal position is concerned is a 
mere trustee for him. An action can be maintained 
insthe name of the ‘benamidar in respect of the pro- 
perty that stands in his name, although the benefi- 
cial owner is no party to it. It is open tò the 


‘latter to apply to be joined in the action; but whether 


he is made a party or not, a proceeding by or 
against his representative inits ultimate result is 
fully binding on him. P C Gur NARAYAN v. SHEO 
Lan SINGH, 17 A. L. J.-65; 86 M. L.J. 68; a 


, RAH; 23 C. W. N. 521; 1 U, P. L, R, 1 (P. 03 


Bengal Cess Act(IX B.C. of 1880), 
S. 95—Road-cess return, entry in, admissibility of, 
as against tenant, A 
An entry in a road-cess return made by a 

landlord behind the back of a tenant cannot oper- 

ate to take away the tenant’s title, although under 
section 95 of the Bengal Cess Act it is admissible 
in evidence as against the landlord apd in conse- 
quence against any one claiming under the landlord. 

C Ram KUMAR Gore v, Rapa Cuaran Gore 736 

Bengal Estates Partition deny SA 
B. C. of 1897), S. 54. . 

——- 55,83, I 19—Order under s. ME i 
tion—8. 11, applicability of, when order under 8. 83 
is without ‘juriadiction —Suit for declaration that 
order under s 8'1%3 without jurisdiction, maintain. 
ability of —Limitation Act (IX of 1909), -8ch. I, Arts. 
34, 120—Sutt for declaration that order under 5. a 
ås not legally valid—Limitation, 


Vol, KLIK) 
7 Bengal Estates Partition Act—conold. 


“An order made by a Deputy Collector under 

section 83 of the Bengal Estates Partition Act. 
in respect of a paini tenure created by one of 
the. proprieturs .of the estate and not admitted 
by -all the recorded . proprietors -to have been 
so ‘created ‘is without jurisdiction. 

Section 119 of the Bengal Estates . Partition Act - 
does -not -apply to.a case where the order of the 
Deputy Collector purporting to -have been made 
under section 83 was without jurisdiction and, there- 
fore, wholly void. > ` 

Article 14 of Sohedule I of the Limitation Act does 
not apply to a suit asking fora declaration that an 
allotment made bythe Collector under the Bengal. 


Estates Partition Aob is not legally valid. The” 
Article of the Limitation Act which is applicable ~ 


to such a snit is Article 120;-C JITENDRA GOPAL Roy 





v, MATANGINI 965 
—s. 119° . é 965 
Bengal Land Redemption and 


Foreclosure Regulation (XVII of 
- 1806), S. 8—Mortgage by way of conditional 
-sale—Foreclosure proteedings, validity of— Burden 
of ‘proof—-Presumption—Evidence Act (I of:1872), 

5, 114, 41, (6). 

-Whore it is alleged thata mortgage by way of 
conditional sale has been foreclosed in accordance 
with the provisions of: Regulation XVII of 1806, 
it is absolutely essential that clear proof should be 
given to establish that every step laid down’ in “the 


Regulation has, as a matter of fact, been carried out. ` 


It is not, however, necessary that.direot proof must . 
be given of every detail in section 8 of the Regula- 


tion, if there iè culminating proof that establishes , 


that sas a matter of fact the mortgage has been 
` foreclosed, ae 
The Court is also-entitled to use those presump-- 
tions which the law allows and one of those pre- 
sumptions is that judicial and official acts have 
been regularly performed y 
‘The ‘action of a Deputy Commissioner under 
Regulation XVII of 1806, is purely ministerial. His 
acts,*theréfore, are official acts and -the presumption 
as to the regularity of - official acts contained in: 
section 114, illustration (e), of the Evidence Act 
applies to them. QO Jwara BAKHSH SINGH fv. NEWA- 
ZISH Axi, 6 O. L. J. 8 ` .402 
Bengal Land Revenue Sales Act ‘(XI 
-Of :1859)—Purchuser at revenue sale, right of, to 
-enhance rent—Rent assessed in suit between em: 
~proprietor and tenant, whether: binding upon pur- 
cliaser—Bengal Tenancy Act (VIIE B. C. of 1885), 
“55. 27, 877. . oN 
The position of the purchaser of an estate-at a 


revenue -sale, at any rate in respect of his.relations | 


with his:tenants,is not absolutely independent of 
that of the-ex-proprietor. ; 

-When Yrent.has been assessed in -a suit between 
the -proprietor of -an estate and the tenant, there 
is a statutory presumption under section 27 of the. 
Bengal: Teriancy ‘Act. that it is fair and equitable 
and that presuinpbion-is* not affected by. the fact 


that the estate changes -hands by reason of a sale v~ 


under the Bengal Land Revenue Sales Act. 
-The- purchaser of -an_estate at a revenue -sale 
“is subject - to- the -same 2 
tha Bengal- Tenanoy- “Act in -regard to suits’ for 
ih É 


* 
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‘OHANDRA:CHOWDHURY YV. SUVANKAR BARUA 


lintitations imposed by ~ bythe section . CO KALI Kisnorng Dasa, 
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Bengal Land Revenue Sales Act 


~—concld, E 
enhancement of rent as the ex-proprietor, -including f 
the time limit imposed by section 37 of the Aot, 
C Suasti Caras Biswas v. NAKUL CHANDRA BARUA 

959 

—Revenue sale—Purchase by one of de- 

faulting co-sharers—Right of other co-sharers to. 
recover their shares on payment of enpenses, 

‘The, mere fact that the purchaser of an estate 
at a revenue salo is one of the co-sharers who 
did not pay~his share of the revenue, is not in 
itself sufficient to give the other co-sharers an 
equity to obtain a reconveyance of their shares 
from the purchaser on their paying to him their 
proper proportion of the expenses which he had in- 
curred, To support a claim to this equity there 
must be something unfair, something amounting 
at least to sharp practice, in the conduct of the pur- 
chaser. C KursHED ALI v. DINANATH Sura ‘802 
Sa B7 —Revenue sale—Occupancy raiyat, 

interest of, whether ‘protested Occupancy holding, 

transferee of, in possession for more than twelve years 
~-Landlord, whether can eject transferee, 

The interest of an occupancy raiyat is protected 
from annulment at the instanceof the purchaser of 
an estate at a revenue sale. 

A transferee of an ocoupancy holding, who has been 
in possession of the holding-for more than twelve 
years prior to the institution of a.suit for ejectment 
bythe landlord, may acquire a right to stay upon 
the land so as not to be liable to ejectment. C Sugar 
Bengal Landlord and Tenant pros 

cedure Act (VIII B. C. of 1869), s. 

21—Landlord. and tenant—Inierest on arrears of 

rent— Rate, allowable. 

Where the defendants executed ‘a kabuliyat agree- 
ing to pay~interest on arrears of rentat the rate ` 
of 300 percent. per annum and the Court of first 
Appeal found that there must have been some 
sort of imposition practised on the tenantg by 
giving“ them to understand that they would not 
have to pay interest at that rate: ', i 

Held, that upon the finding of the Court of first 
appeal, there was.no contract which so far'ag the 
interest waa Concerned waa capable of being en- 
forced, and, therefore, it -could not be said that the 
matter of interest was provided for by a written 
agreement within the meaning of section 21 of 
Act VIII of 1869. Hence under the terms of that 
section, interest could be -recovered only at the 
rate of 12 percent perannum. C Jagar ‘CHANDRA 
SHAHA v BIRENDRA Nate DUTTA “COHOUDHURY, 23 0, . 
W.N. 291 52 gi : 

—— S: —Transferee of portion of non-trans. . 

: ferable holding, whether entitled to oaks da a 
avoid-ejectment of tenant by landlord decree-holder 
in execution of rent-decree, | : g6 : 

Where in execution of a decree'for rent, the land. 
Jord decree-holder proposes to eject the tenant 
of a non-transferable occupancy holding under the 
provisions of section 62 of Act VII of 869, a 
third person claiming to be the transferee of 2 
part of the holding is entitled, in order to void 
the ejectment, to make the deposit provided. for 


Gorar Ran 








Sana, 23 0. W, N. 132 
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Bengal Landiordand Tenant Pro~ 
cedure Act—conod, : 


— S. 102—Rent suit—Amount claimed below 
Rs. 100--Appeal, second, whether liés—“District 
Judge,” whether includes Additional District Judge. 
‘No second appeal lies under section 102 of the 

Bengal Landlord and Tenant Procedure Act, 

VIIL ef 1869, in a suit for rent in which the amount 

olaimed dees not exceed Rs. 100 and in which none 

of the questions mentioned im the section arises 

for decision. i 4 
Tho expression “District Judge’ in seotion 102 of 

the Bengal Landlord and Tenant Procedure Aot 

includes an Additional District Judge. © Juapunna 

v. SHEIKH BAKSHI ; || 





Bengal Municipal Act (ill B. C. of 


1884), S. 321—“Dwelling house,” meaning of 
—Thakur bari where pilgrims are allowed to stay, 
whether dwelling house. 


‘A Municipal holding, consisting of a thakur bari | 


where pilgrims are allowed to stop for short 
periods during festival times as a matter of charity, 


their object being not the performance of all pur-- 


poses of life there, but the performance of religious 
ceremonies or visits, is not a “dwelling house” nor can 
it be:said to contain a “dwelling house”, so as to be 
assessable under section.321 of the Bengal Municipal 
Act, even though the pilgrims receive food, anu sleep 
there and seek relief in a privy during their stay. 
C CHAIRMAN OF THE UOMMISSIONERS. OF NAVADWIP 
MUNICIPALITY v. GOUR CHANDRA GOSWAMI 
Bengal, Ni W. P. and Assam Civil 
courts Act (XII of 1887), S. 21—. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, G—Mortgage suit below Rs. 5,000-—Decrée for 
sum exceeding Rs, 6,000—Appeal, forum of. 
In a mortgage suit the value of whioh was below 


Bs. 6,000 a decree was passed under Order XXXIV, _ 


rule: 6, of the Civil Procedure Code for a sum. 
exceeding Rs. 6,000; -> i 

, Held, that an appeal against the decree lay to the 
District Judge, and not to the High Court. A 
BADRUNNISAA V. SHANKER LAT, 17 A. L. J. 266. 687 
Bengal Regulation VHI of 1816 


au A 490 
Bengal Regulation lof 1829 490. 


._Bengal Tenancy Act (VIII B.C. of 
Bengi, ss. 18, 85 (2), applicability of— 

.Sub-lease by raiyat at fiwed rate—Occupancy raiyat 

granting kabuliyat creating permanent lease —-Ten- 

.dncy, proof of. . p 

-The provisions of section 85 of the Bengal Tenancy 
Act do: not apply to a sub-lease creating a perma- 
nent tenancy granted hy a raiyat holding ab fixed 
rates.’ The provisions of section 18 of the Act are 
applicable to such a oase. ` h i 

In the case ofa sub-lease granted by an ordinary 
occupancy raiyat if the kabuliyat creating the 
tenancy be not admissible in evidence (being in 
contravention of section 85, clause (2) of the 


Bengal Tenancy Aot the tenancy may be established . 
by proof of possession, of payment of rent or - 


Ram OHARBAN BAIRAGI V. UDAI BAIRAGI 


otherwise. C 


p SS: 27, 37 
ne Sa TO—Appraisement, order as to, finality 
.of—CQivil Court, whether can question order—Juris. 


afliction. ; 





INDIAN CASES, . 


959- 


(1919 


+ 


Bengal Tenancy Act - contd. 


‘An order passed under section 70 of the Bengal 
Tenancy Act under a jurisdiction properly vested 
cannot be said to be ultra vires for want of proper 
adherence to the small regularities in the procedure 
prescribed for the exercise of that jurisdiction. 

An order passed under section 70 of the Bengal 
Tenancy Act is final under clause 5 of the section 
and cannot be questionéd in a Civil Oourt, Pat 
MOHAN SAHU v, SAGUNI SINGH 845 
S. 72—Tenant, whether liable to transferee 

of landlord’s interest for rent paid after actual 

-notice of transfer—Issue, proper. 

Plaintiffs, who were the purchasers of a 
patni right, brought a suit for rent against the 
ijavadars. The defence was that in pursuance- of 
an arrangement with the plaintiffs’ vendor—the 
previous holder of the patni—the defendants had 
paid rents to the superior landlords which should 
be deducted from the claim: f - 

Held, (1) that apart from the question of servicé 
of notics under section 72 of the Bengal Tenancy 
Act, if the defendants had in fact actual know- 
ledge of the transfer of the putni to the plaint- 
iffs before they paid rents for the period in ques- 
tion to the superior landlord, the plaintiffa would 
be ‘entitled ‘to a decree of their claim in full and 
that the defendants would not get a deduction 
of the portion paid to the superior landlord; 


“(2) that in a case like this the proper issue 





` ghould bè, “Did the defendants in fact have notioe 


of. the purchasa before they paid rent for the 
period in question’ to the superior landlord’, C 
MIDNAPORE ZeMinDaRY Co., Lip, Vv. SYAMA CHARAN 
4Onowpuory, 23 0, W. N. 355 93 
= S. 85 (2) 515 


S. 86, cls. (D), (6) (7)—Occupancy 
holding, transfer of part of—Surrender of sold 
portion, legality of, 

The mere fact of the transfer of a part of an 
occupancy holding does not entitle the landlord to 








evict the purchaser, although the sale is not bind-, 


ing upon him and he is mot bound to recognise 
the purchaser as a tenant. 

An occupancy tenant who has sold a portion 
of his holding is not competent to make a surrender 
of the sold portion of the holding 


Clause 7 of section 86 of. the Bengal Tenancy 


Act, while it renders a part surrender by consent 
valid, does not make the provisions of clause (16) 
of the section applicable to a part surrender, GC 
Ananda Moman Roy OHOWDHARY v. GURUDAYAL 





Sinau, 22 0. W, N. 965, 979 
- ~S. 88 . 439 
—— S. I 53— Determination of annual rent 


payable—Rate of rent~—Appeal, second, whether lies, 


Where, the plaintiff failed to prove the rate of. 


rent claimed by him, and the lower Appellate Court 
gave him a decreg ab the rate admitted by the 
defendant: 

Held, that there was no decision. of the question 
astothe amount ofthe annual rent payable and, 
therefore, no second appeal lay under section 153 of 
the Bengal Tenancy Act. C Binope BEHARI 
MUKHERJEE V. MAIZUDDIN SARENG 255 
Ss 153—Landlord and tenant—Oceupancy 
halding, sought. to: be sold in engcution of money. 





‘ 


Vol. XLIX] 
-Bengal Tenancy Act~concld. 


_ decree—-Objection by raiyat, dismissal of-—Appeal, 
whether lies: 3 
In execution of a money-decree obtained by a 
, landlord against his tenant the former sought to 
sell the latter's occupancy holding. The tenant 
objected that the holding could not be sold but his 
objection was dismissed: 
Held, that the order dismissing the objection did 
not ‘amount toa decision as to title between parties 
, haying conflicting claims thereto, so that no appeal 
‘lay against it under section {53 0f the Bengal 
Tenancy Act. C Nawas BAHADUR of MURSHIDABAD 
v, KHANDEAR MOHAMAD Hossain 46 
182—Homestead of tenant, protection ofe 
In order to obtain the protection of section 182 of 


eenaa Su 


‘the Bengal Tenancy Act in respect of his homestead - 


it is not necessary that the raiyat should hold other 
landas a raiyat in the same village. It must be 
shown, however, that he is a raiyat of other land in 
.some village. © SHADAYA CHANDRA SHAHA v. KALIL 
NATH SAHA 26 
Bombay District Municipal Act 

(mW of I901), S. I1 (c)—Rules framed 

under s. 11 (0), 1. 21 (1) (8)—Serutiny of votes at 

Special General Meeting, mode of. 

Clauses (1) and “(8) of rule 21 of the rules made 
under section .11 (c) of the Bombay District Muni- 
cipal Act do not provide that each and every 
member should himself examine each vote. It is 
enough «if the votes be scrutinized at a Special 
General Meeting of the Municipality by some of 


the members present. S RAHIM Basrio v. bai 


MAHOMED LUTIPALI, 12 5. L. R.7830 |, 

S. 22 (4)—Corrupt practice—Payment of 
carriage hire to voters, whether valuable considera- 
tion, 

The payment of carriage hiro for volers is ndha 
valuable consideration within the meaning of section 
22 (4) of the Bombay District Municipal Act, 
unicas the free conveyances are supplied in exchango 
for a promise to vote for the candidate who supplies 
them. S Ramm Basrio v. WALLI MAHOMED LUTIFALI, 
125. L R. 73 E 39 
Buddhist Law, Burmese,—Jurisdiction 

of Utvil Courts in ecclesiastical questions in Lower 

Burma—Devolution of pongyis’ property. h 

Oivil Courts in Lower Burma have jurisdiction 
to decide suits of a civil nature in which points of 
Buddhist Ecclesiastical Law arise. 

Questions of Buddhist Ecclesiastical Law are to be 
decided according to the Vinaya and the various 
commentaries thereon. The authority of the 
Dhammathats is not recognized by the Ecclesiastical 
Tribunals, but they cannot be entirely excluded from 
consideration. die *38 

A pongyi cannot after ordination inherit from 
his lay relatives, and‘ on the death of a pongyt 
his lay relatives cannot inhorit from him land which 
had been given to him as an outright gift. L B 
Maung Saws Ton v, Maune Tun Lin, 11 Bur. L.T, 
161; 9 L. B. B. 220 . - 317 
Marriage—Consent of parties, whether neces- 

sary—Breach of promise of marriage—Damages, suit 

for, maintainability of. i 

‘A Burmese Buddhist, whether male or female, 
adult or minor, cannot be legally married withont 
his or her consent, or against, his or her will. 








“e. 
f 
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Where, therefore, in the absence of a promise of 
marriage “by a Burmese Buddhist himself, his 
parents promise to give him in marriage, no damages 
for the breach of such promise can be recovered 
cither against the son or against the parents. U 


` Mauna Po THAW v, MAUNG THA Huaine, 8 U. B.R. 


(1918) 106 
Burden Of proof—Parties adducing evidence, 
effect of. | K 
Where both sides have adduced evidence on & 
point in issue, no question of onus ag a question of 
law arises. C KERAMUTULLA MIAH v. KEAMUTOLLA 
Mean, 23 0. W. N. 118 


t? 





Warrant signed by sheristadar, legality of. 

_ Where the legality of a warrant of attachment is 
impugned on the ground that it is signed by the 
sheristadar of the executing Court and not by the 
presiding officer of the Court, the burden of proving 
that the sheristadar had no authority to sign the 
warrant is on the person alleging it. Pat Kuir 
Bux v. Emperor, 3 P. L. J. 686; 20 Cr. L. J. 189 171 


Calcutta Municipal Act (III of 1899); 
SS. 3 (30); 37—“Occupier” in s. 37 of Calcutta 
Municipal Act, meaning of ~Associations of indivi. 
duals, what are 
“To make a person entitled toa vote as occupier 

in fespect of certain premises he must either pay 

rent to the owner or be liable to pay rent in respect 
thereof. 


The word “ocoupier” in section 37 (2) (1) (c) of 
the Calcutta Municipal Act means an occupier in 
the ordinary sense, and not as defined in section 
8 (80) of the Act, E 

The only person who falls within that sub-section 
is a person who occupies a building separately | 
numbered and valued for assessment. - 

_ Associations of individuals within the meaning 
of section 37 :3) of the Calcutta Municipal Act 
must be persons who are associated for some com- 
mon object, and the mere fact that they ocoupy 
portions of a honse sub-divided into flats docs 
not make them associations of individuals within 
the meaning of the section, © SURENDRA OUHANDRA 
Guoss, In re, 45 O. 969 

S. 37 / 454 
——— Sa’ 341—Adverse possession—Fiæture— 

Limitation—Limitation Act (IX of 1908), s. 28, Sch, 

I, Art, 146 (a). 

Upon a portion of a street or drain vested in the 
Calcutta Municipal Corporation, a rowak or platform 
was built by the plaintiff about half a century 
before suit asan integral part of his building: 

Held, (1) that the right of the Municipal Corpora. 
tion to that portion of the street or drain which 
was occupied by the wall of the rewak was barred 
by the provisions of Article 146 (a) of Schedule I of 
tho Limitation Act; . 

(2) that the erection of the rowak by the plaint- 
iff was not a continuing wrong and limitation was 
not saved by the provisions of section 23 of.the 
Limitation Act, as the injury was complete on the 
erection of the rowak; 

(8) that the rowak, which was an integral part of 
the plaintiff’s main building, was not a fixture attach 
ed to the building, so thal it did not come within 





e, 


` 
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section 841 of the Calcutta Municipal Act. C 
ASHUTOSH SADUKHAN V. CORPORATION oF CALcurTA, 28 
C. L, J. 494 
——— Sch. IV, r. 2—Notice under r. 8 of Sch. 
IV, form of—R. 2 (6), applicability of. ` 
The only persons to whom rule 2 (b) of Schedule 
IV of the Calcutta Municipal Act applies are persons 
who are actually liable for the rates in respect of 
the two quarters mentioned in the rule. 
+ The notice required by rule 8 of Schedule IV of 
the Calcutta Municipal Act need not be signed by 
the person giving the notice. C SURENDRA page 


Gnose, In re, 45 0. 950 
Sch. IV, rr. 9, II a54 


C. P. Land Revenue Act (XVIII of 
1881), S. 65 (7)—Thekadar—Thèka jama, 
default in payment of—Agreement to re-enter, validity 
of-—-Ejectment. 

Section 65 (a), sub-section 7 of the C. P. Land 
Revenue Act, though not expressly providing for 
ejectment on the ground of a thekadar’s failure to 
pay the theka jama, recognises the validity of an 
agreement providing for the re-entry of the land- 
lord on default of payment of the theka :jama, 
N Kowa SINGH v, JAGANNATH MUBAT SINGH, 16 





“L. R. 39 ; 
GP. Municipal Act (XVI of 1903), 


S. 152—Notice, service of—Attestation of service 
by unofficial persons, whether necessary. 


The law of service of notices contained in sec- 
tion 162 of the'O. P. Municipal Act does not re- 
quire the report of service of notice to be 
attested by any unofficial person, N  Brsaram v. 
SECRETARY, MunicipaL Committee, NAGPUR, 20 Or. 
L, J, 256 -92 


C. P. Tenancy Act (XI of 1898), s. 35 
(4)—Landlord and tenant—Death ` of, or abandon- 
ment by, tenant—Right of landlord. 

I£ ap odcupancy or ordinary tenant abandons his 
land Sr dies, the landlord is not bound to wait for 


two years before putting in somé one else as his - 


tenant. In the case of the death of the tenant if 
the real heir does not come forward to take up 
the tenancy, the malguzar may put in anybody he 
likes as his tenant. The right of such a tenant is 
liable to be defeated if the real heir comes for- 
ward and cultivates or pays the rent or does both 
before the end of two years. But after the two 
yéars the Iandlord_can successfully plead implied 
surrender within the meaning of the section. A 
tenant who has been put in by the landlord at any 
time, whether before or after expiry of the two 
years, may alse plead that the real tenant has lost 
his rights and that he has been put in as tenant by 
the landlord. In other words, implied surrender may 
be pleaded by the landlord or by anybody accepted 
as a tenant by tke landlord. But such a plea cannot 
be put forward by a trespasser. N FAKRU v., Sarwan 


AE 219 
Charge, form of—Court, duty of. 

[t is the bounden duty of Sessions Judges in 
framing charges to be precise. in their scope and 

articular in their details, Pat Kesar v. EMPEROR, 
-(1919) Par, 33; 4 P. D. J, 74; 20 OR. L. J, 161 481 
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-Chota Nagpur Tenancy Act (B.C. 


VI of 1908),ss. 14 (b), 208, 212— 
Sale in execution of rent decree—Baiyat at- fized rate, 
whether can deposit decretal amount to set aside sale. 


A raiyat at fixed rates is entitled, under section 212 
of the Chota Nagpur Tenancy Act, to deposit the 
decretal amount and to have set aside a sale held 
in execution of a decree for rent passed against the 
tenure-holders. It is immaterial whether the right 
or interest of the ratyaéis liable to annulment under 
sections 14 and 208o0f the Act. Pat PANCHANAN 
Manta v. Kanar Manto, 4 P. L. J. 11 193 


—— ss. 208, 212 193 


-= SS. 213, 215—Civil Procedure Code 
(Act V of 1998), s. 115-—-Government of India Act, 
1915 (5 & 6 Geo. V, O. 61), 8. 107—Sale of tenure 
in execution of rent-decree—Application to set aside 
sale—Refusal to summon witnesses—Appeal, whether 
lies—Revision —High Court, power of interference of. 





Petitioner applied under section 218 0f the Ohota 
Nagpur Tenancy Act to set aside the sale of ‘a 
tenure which had been sold in execution of a rent 
decree. His case was that as the judgment-debtor’s 
co-sharer he was entitled to have the sale set 
aside on the ground of material irregularity and 
inadequacy of price to the extent of his own share 
in the tenure. The Deputy Collector declined to 
summon petitioner's witnesses on the ground that 
he was not satisfied that they were necessary: 


Held, that the High Court had power to interfer® 
with the order of the Deputy Collector either 
under section 115 of the Civil Procedure Code or 
under section 107 of the Government of India Act, 
inasmuch as there had been something in the 
nature of a denialofthe right of fair trial, : 


` Per Mullick, J. (Semble).-—Section 215 of the Chota 
Nagpur Tenancy Act is wide enough to make an 
appeal competent in such a case, Pat NILMANI NATH 
Sanr DEO v. Pratap. Usar Natu Sani Deo, (1919) 
Par. 60 : - 389 
S. 215 389 


Civil Procedure Code (Act V of 
I908), S. 2 (2), O.I r. 10, O. XLII 
—Striking out defendant's name and dismissal of 
suit against him, whether ‘decree’-—Appeal, 


An ‘order striking out a defendant from the 
record on the ground that-there is no cause of" 
action against him and dismissing the suit so far 
as he is concernéd is a ‘decree’ within the meaning 
of section 2 (2), Civil Procedure Code, and is appeal.’ 
able, 


Per Seshagiri Aiyar, J.—Order I, rule 10, clause 2, , 
Civil Procedure Code, does not relate to the dele- 
tion of reliefs but only to the striking oub of 
parties. Consequently where a snbstantial right 
has been adjudicated upon and where a party’s 
name has been struck out on the ground 
that a suit against him would not lie and where 
a substantial relief claimed in the suit has been 
ordered to be deleted, the Court has conclusively 
adjudicated the rights of the parties with regard 
to the matter in controversy. WI GANGADHARA RAMA- 





Rao v, BURYA Rao, 36 M, L. J. 169;9 L. W. 329: 25 , 


M. L, T, 184; 42 M, 219 


835; 


ru 
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Civil Procedure Code—1903—contd. 
s. 2(11). F 


The expression “legal reprosentative,’ as defined in 
saction 2 (11), Civil Procedure Code, means a person 
who inlaw represents the estate of the deceased 
person, and he need not necessarily be the beneficial 
owner of that estate. WI PARAMASWAMY AYYANGAR v. 
ALAMU NACHIAR AMMAL, 35 M, L. J. 632; 9 L., W, 28; 

-42 M. 76; (1918) M. W. N. 107 11 
S. 9—Pineg imposed and property confiscated 
by Sea Customs Collector purporting toact under 

Sea Customs Act (VIII of 1878), ss. 167, 182, 188, 

191L—Suit for recovery of fine and value of confiscat- 
~ ed property on the allegation that there was no 

legal adjudication in accordance with the provisions 
of Sea Customs Act—Jurisdiction of Civil Courts~. 

Suit, whether maintainable, 

The plaintiff's factory was searched by a Sub- 
Inspeotor of Police in connection with a theft. 
The stolen property was not found in the search, 
but some silver ingots worth about Rs. 6,000 were 
found. It was suspected that the silver had been 
improperly imported by the plaintiff without pay- 
“ment of customs duty. The Sub-Inspector sent 

“for a clerk in the fish-curing yard who belonged 
to the Salt Department, not to tho Customs Depart- 
ment, and at his instance attached the silver and 

: made it over to the Sarkarkun. This officer, 

` recording evidence ‘in the absence of the plaint- 
iff, made a report to the Vollector of Customs, who 
without calling or hearing the plaintiff and pur- 
porting to act under the Sea Customs Act fined 
him Rs, 1,000 and also confiscated the silver. The 
plaintiff brought a civil suit for the recovery of 
fine and price of the silver. 
who entortained the suit, dismissed it on the 
ground that it was excluded from the cognizance 
of the ordinary Civil Courts. On appeal to the High 








Court: 

Held, (1) that the question whether there had 
been a legal adjudication i in accordance with the pro- 
visions of the Sea Customs Act was not a question 
excluded from the cognizance iu the ordinary Civil 
Courts; 

‘(2)~that if there had eee no legal adjudication, 
then the order of fine and confiscation was ultra 
vires of the provisions of the Sea Customs Act and 
resulted in an ordinary wrong cognizable by the 
ordinary Civil Courts, on the general principles 
underlying section 9 of the Civil Procedure Code. B 
GANESH MAHADEV Ù. SECRETARY oF STATE FoR INDIA, 
21 Bom. L. R. 27 4 
s. II 89, 466 
———t— SS II, 47, From 7, App. D.— 
| Mortgage decres in farour of first mortgagee— Prior 

and puisne morigagees—Direction to puisne mortgagee 

to share in surplus sale-proceeds—Private sale and 





satisfaction of decree—Suit by puisne mortgagee to en-` 


force his mortgage, maintainability of—Res judicata. - 
The rights of a puisne mortgagee under a decree 

-~ dvawnup according to Form 7, Appendix D, Civil 
Procedure Code, is contingent on the property being 
brought to sale for non-payment of the sum found 


due tothe first mortgagee plaintiff, and the decree ` 


cannot be read as a decree directing the mortgagor 
to redeem each of the puisne encumbrancers within 
_ the time limited for redeeming the first mortgagee 
“and to entitle the puisne encumbrancer, on default, 


’ 
ra 
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to bringthe property to sale for non-payment, not of 
the sum decreed.to the first mortgagee, but to each 
of them. The utmost that the puisne mortgagee 
canclaimis that, if the first mortgagee for some , 
reason or other does not apply for sale in spite of the 
fact that he has not been paid, the puisne mortgagee 
can apply for sale in order to work ont hisright to 
share in the surplus, if any. The puisne mortgagee 
cannot bs treated as a decres-holder entitled to 
bring the property to sale in default of payment of 
the sum declared to be due to him. 

Plaintiff brought the present suit to enforce a 
mortgage inhis favour by defendants Nos. 1 and 2. 
The latter had oxecuted an earlier mortgage in 
favour of X. N. sued the defendants Nos land2and 
also the present plaintiff as the puisne mortgagee 
aud obtained a decree in Form 7, Appendix D, Civil 
Procedure Code. Under that decree the property 
was to be sold and the present plaintiff was to share 
the surplus sale-proceeds, if any. One of the items 
was ‘brought to sale in execution of the said decree, 
but on the plaintiff satisfying N.’s decree by private 
sale, the Court-sale was set aside. The plaintiff's 
mortgage not having beon satisfied, the present suit 
was filed impleading the 12th defendant who was the 
alienee from defendants Nos. 1 and 2, It was objected 
(1) that the plaintifi’s right wasonly to execute the 
decree in the former suit and that the present suit 
was barred under section 47, Civil Procedure Code, 
and (2) that the suit was barred as res judicata: 

Held, that the suit was not barred either under 
the provisions of section 11 or section 47, Civil Pro- 
cedure Code. WY Vepavyasa AYYAR v. MADURA 
HINDU SABHA NIDHI Co., Lro , 35 M. L J. 639; (1918) 
M. W. N. 898; 24 M. In T. 473; 9 L.W. 70; 42 M. 90 


36 

ss. 11, 47, O. XXXIV, rr. 7,8— 
Mortgage—Redemption, decree nisi for—Execution 
barred—Suit, fresh, whether barred —Res judicata, 
By tae Foun Bexca (Shah, J., dissenting A 
mortgagor, who has brought a suit for redemp- 
tion aud obtained a decree nisi, which neither the 
mortgagor nor the mortgagee has applied to be 
made absolute, can, after the execution of that 





‘decree is time-barred, bring a fresh suit for redemp- 


tion. 

Per Scott, C. J.—The second redemption suit must, 
however, recognise the binding effect of the pre- 
vious redemption decree nisi in so far as it settles 
the accounts up to the date of that decree, and 
the duty-of the Court in the second suit would 
be limited tothe ascertainment of the amount due 
at the date of the second suitor decree and to 
give such consequential relief as the law permits. 
B Bast BAPUJI PATIL v. PANDHARINATH Ravut, 21 
Bom. L. R. 58 894. 





I [—Res judicata. between co-defendants 
—Mortgage suit—Mortgagor and prior mortgagee 
impleaded as defendants —Mortgagor denying liabtli- 
ty “under prior mortgage—Issue tried between 
parties —Subsequent suit by mortgagor for declaration 
that prior mortgage was not binding upon him, 
maintainability of. 

A puisne mortgagee brought a suit on the foot 
of his mortgage and impleaded the mortgagor and 
the prior mortgagze as defendants to the suit, 
praying that the mortgaged property be sold suh- 
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ject to the prior mortgage. The mortgagor denied 
his liability “under the “prior mortgage, and an 
issue as to the validity and binding character of 
the prior mortgage was tried and devided against 
the mortgagor., Subsequently the mortgagor 
brought a suit for m declaration that the prior 
mortgage was invalid and was not binding upon 
him: 

Held, that the suit was barred by the rule of res 
judicata. A’ Jassa v. RANGI Lat, 17 A. L. J. 225 808 
S. I f—Res judicata—Erroneous decision 

as to rights of parties, effect of-—Ignorance of ground 
_ of plea, whether entitles question decided to be te- 

opened -Res judicata as between co-defendants, 
principle governing. AN 

An erroneous decree establishing the ‘rights of the 
parties is as much res judicata as a just decree, 
The decision as to a party’s rights oannot be re- 
opened by. showing that that right was declared 
wrongly by the Court owing to its.own and the 
unsuccessful party’s ignorance of a fact which, if it 
had been brought to its notice by the unsuccessfal 
party, would have modified its decision. The ques- 
tion whether that fact is true or not may not be 
res judicata if the unsuccessful party relies on itin- 
a subsequent litigation, provided he establishes that 
he could not be reasonably expected to ‘have made 
ita ground of attack or defence jas the case may be) 
in the former suit. But the party’s ignorance of a 
ground of plea during the former litigation and 
that ground itself, even if established, cannot be 
permitted to take away from the binding effect of 
the former decision so far as if established the 
then rights of the parties, If the fact referred to 
is sought to be proved in the subsequent suit as to 
rights which should have been different, evidence 
as to such a fact is irrelevant as it could not atfect 
such rights. Subsequent facts showing that the 
rights established by the former decree have been 
legally moditied since can be alleged and proved 
in the subsequent suit. 

For an adjudication to have effect as res judicata 
between co-defendants, the judgment in the suit 
must define the real rights and obligations of the 
defendants inter se. NI MUHAYADEEN ALI SANIB 7, 
Bacua SAHIB, (1918) M. W. N. 580; 8 L. W. 473 369 
- S. [ |—Res judicata—Finding by Appellate 

Court on point not necessary for decision of suit, 

effect of. 

A finding by an Appellate Court in a suit on a 
point which is not necessary for the decision of the 
suit and on which no issue wag raised in the primary 
Court, nor any ground of appeal taken in the Appel- 
late Court, cannot operate as res judicata in a subse- 
quent suit between the parties. C KAUSALYA BUN- 
DARI v. NABIN CHANDRA KAR 513 
S. | ]—Res judicata—Findings in favour 

of plaintiff's title in rent suits which were dismissed, 

whether res judicata in title suit by plaintiff against 
same defendants, 

Two rent suits, successively brought by the plaintiff 
against the defendants, were dismissed on the ground 
that there was no relationship of landlord and tenant 
between the parties, although the Gourt found that 
the plaintiff had title to the land in question: 

Held, that the findings in favour of the plaintiff's 
title in the rent suits could not operate as res judicata 
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onthe question of plaintiff's title in a subsequent, 
suit brought by him against the defendants for 
recovery of possession of the lands on declaration of 
title, as the decrees in the rent suits were not based 
onthose findings, but were passed in spite of those 
findings. © MANINDRA CHANDRA NANDY v, PANCHA- 
wan BANDHOO 2 

S. L1, O. l, r. 8—Res judicata ~ Oficial 

Receiver, whether privy of creditors—Oređditors, whe- 

ther bound by decision to which Oficial Receiver was 

prrty—Provincial Insolvency Act (IL of 1807), 8. 

16, scope of. 

There is authority for holding that a trustee in 
bankruptcy and the bankrupt are privies, but there 
is no authority for holding that the trustee in 
bankruptcy and the creditors of the estate are 
privies. Ri 

The mere fact that the Official Receiver takes 
the estate for the benefit of the oreditors is not 
enough to bring about this relationship. He is 
not a mere representative of the creditors, but is 
an officer of the Court, and the main object of an 


i 


order of adjudication is to place the estate under'. 


the custody and control of the Court through its 
officer, the Official Receiver. The creditors, there- 
fore, are not bound by the decision in a suit 
to which the trustee was-a party, 


’ 


Section 16 of the Provincial Insolvency Act has 
been enacted for the purpose of enabling the Court 
to keep a proper control over the administration of 
the estate in the insolvency proceedings, 

The words “any suit or other legal proceeding” 
in the section are as wide as they could possibly 
‘be and must be held to cover cases where the 
object of the suit or other legal proceeding is to 
obtain any remedy against the property or person 
of the insolvent in respect of a provable debt. 

Therefore, after a judgment-debtor has become an 
insolvent, the decree-holder has no longer the right 
tu attach his property nor to sue for a declaration. 
in respect of it without the leave of the adjudicating 
Cours. S Louis Desyrus & Co. v, JAN MAHOMED, 14 
S. L, R. 61 42 


S. IJ —Res judicata, principle of, scope of 
—Provincial Insolvency Act (III of 1907), 3. 22— 
Attachment by Receiver—Objection, dismissal of— 
Declaration, suit for, maintainability of. 

A share ina certain house was attached by a 
Receiver in insolvency as belonging to the in- 
solvent The plaintiff objected tothe attachment 
under section 22 of the Provincial Insolvency Act 
on the ground that the share attached belonged 
to him. The objection was dismissed and the 
order was upheld in appeal. Plaintiff then brought 
a suit for a declaration that the attached share 
belonged, to him: r 

Held, that the suit was barred by the principle of 
res judicata. A IrsHan HUSAIN v. Gorr Naru, 17 A, 
L. J. 374 90 





S. I [—Res judicata— Rent suit, decision 
of question in, whether res judicata in title suit— 
Documents held not proved in rent suit, whether can 
be relied upon in title suit. 

Plaintiffs sued the defendants for rent on the 
basis of certain Kabuliyats said to have been exe- 
guted by the defendants, as well as on certain 
~ 
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Kobalas. The defendants denied the relationship 
of landlord and tenant. The Kabuliyats and the 
Kobalas not having been proved the suit was dis- 
missed, the Court-holding that the plaintiffs were 
not landlords either on the basis of the Kabuliyats 
‘or on the basis of the Kobalas. Ina subsequent 
suit by the plaintifs for declaration of their title 
by purchase and for recovery of possession: 

Held, thet the suit was barred by res judicata 
inasmuch as .the documents found to have been 
not proved in the previous rent suit oonld nof be 
sèt up in the subsequent suit, CG ALEK MAIMED 
BEPARI v BACHHANI BIBI 477 

S.,lI—Res judicata—Suit dismissed for 
want of cause of action--Suit, subsequent, whether 
barred. 

A suit fora declaration of a public right of way 
was dismissed on the ground that the plaint did 


not disclose any cause of action, there being no . 


allegation that the plaintiff had suffered any special 

damage, but the Court in dismissing the suit express- 

y stated that the plaintiff would not ho debarred 
.of any right to bring a fresh suit properly framed: 

Held, that a subsequent suit by the plaintiff for a 
declaration of his right of way over the same pash- 
"way was not barred by the rule of res judicata, C 

HARIHAR Dass v, OHANDRA Kumar Gouna, 23 0. W.N. 
91 7 . 
S. II, Expl. VI -—Partition, suit for 
and for setting aside alienation —Co-sharer made pro- 
forma defendant along with alienee—Dismissal of suit 
on ground of limitation—Appeal, reversal in—Decree 
for plaintiff's share—Death of co-hew defendant peng- 
4 ing appeal—Legal representatives not impleaded ~- 
Memorandum of objections, omission to file, effect of — 
Assignment of co-heir defendants share to plaintiff— 
- Eresh swit by assignees for ussignor’s share ` First 
- Court’s decree in prior suit, whether bar—Res 
judicata, 

Plaintiffs, sons of a daughter of G., sued to recover 
their 2/8rds share in a property alienated by the 
widow of the last male holder. Both the aliénee 
and another co-heir, R, the son of another daughter 
of G, were made parties. R..claimed his 4rd share 
offering to pay- Court-fee thereon. The alience 
pleaded limitation. The trial Court dismissed the 
plaintiffs’ suit as barred. This decree was reversed 
on appeal and the plaintiffs were awarded their 
2/ards share. R, who was a party’ to the 
appeal, did not file a memorandur of objections. R. 
„died pending the disposal of the appeal and his 





legal representatives were not brought on the record.. 


. After the termination of the appeal Rs heirs assigned 
R's share to the plaintiffs. The plaintiffs filed the 
present suit against the alieiee from the widow of 
the last male holder, The defendant pleaded that 
as R. did not file a memorandum of objections in the 
Appellate Courtthe decision of the first Court on 

~ the question of limitation operated asa bar by res 
judicata to the present suit: 

_Held, (1) that the claim was not barred as res 
judicata as the decision of the firat Court was reversed 
onappeal and there was no subsisting decision of the 
former on the question of limitation to operate as a bar 
to the plaintiffs’ suit; 

(2) that the failure of R. to file a memorandum of 
objections in the prior cage did not affect the question, 


x 
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as the plaintiffs who did appeal raised the very 
question in which he was interested; 

(3 that the finding of the Appellate Court in the 
previous litigation was resjudicata so far as the 
question decided by it was in favour of the plaintiffs. 
IVI Lincappaya v. SANKARANARAYANA BHATTA, 35 M. ’ 
L. J. 625 || 
——-s. 13 383 
m §. 14 — Foreign judgment, suit on—Jurisdic- 

tion, conditions for giving—Presumption—Burden of 

proof. 

Under section 14, Civil Procedure Code, when the 
conditions necessary to give the Court jurisdiction 
to entertain a suit on a foreign judgment aro 
apparent on the record, the onus is on the defendant 
to prove want of jurisdiction and he must give 
evidence that none of the conditions which would 
give jurisdiction were present. 

In suits on foreign judgments it will be presumed 
that if the parties were not present, they submitted 
to the judgment. MI RAMANATHAN OHETIY v. LAKSE-. 
MANAN ÜHETTY, 24 M, L. T. 244 / 202 
S. 20 (C)—Cause of action—Place of 

performance of contract, determination of —Intention 

of parties —Presumption. 

Unless it can be held that there is anything 
express or implied as to where money due under 
a bond is payable, the Court must be guided by. 
the intention of the parties in determining the 
place of performance and in cases where no actual 
intention can be inferred, recourse may be had to 
presumptions. N GARFURUNISSA BEGUM v, aa 





S. 21 —Jurisdiction—Suit tried in wrong 
place—Plea of want of jurisdiction, whether can be 
taken in appeal.’ 

Where there has been no failure of justice from 
the trial of a case in a wrong Oourt, the plea as 
to want of territorial jurisdiction cannot be enter- 
tained, in appeal. P Gregory, F. A. v. ALBERT 
Puson 441 

- ss. 25, 60, O. XXI, r. 43—Pensions 

Act {XXIII of 1871), s. 11—Wasika allowance— 

Arrears of wasika accruing due in lifetime of wasika. 

dar, nature of—Attachment of wasika arrears, whe- 

ther can bt allowed. 

' Arrears’ of wasika allowance which accrued due 
in the lifetime of the wasikadar and were after his 
death paid to the heirs are not liable to attachment 
for satisfying the debts of the deceased inthe hands 
of such heirs. O Monasmap TAQI v. SAKINA BEGAM, 
21 0. 0. 329; 60 L.J. 187 51 
x Ss. 35, O. VIIL F. 1 —Appeal—Adjourn. 

ment —Costs, future, to pay—Appeal, whether can 

be dismissed 

When an order of adjournment is obtained by a 
party to anappeal on the condition that the costs of 
adjournment will be paid to the other party and 
that condition is not performed, the appeal may 
be dismissed. C NARENDRA Nath SANNYAL v. UMA 
Owaran GEOSE 272 

ss. 35, 100~—Costs—Appeal, second, 
whether Lies, 

A second appeal as to costs will lie from au 
appellate decree where the lower Court has eser-— 
cised its discretion as tə ocosts arbitrarily and not 
according to general principles,  ’ 
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As arule, questions of costs are in the discre- 


tion of the trial Court and everybody whois dis- 
satisfied with some order or part-of some order as 


to costs cannot come, to the High Court in appeal- 


in order to ‘set aside or modify the order of the 
lower Appellate Court. But where an important 
question of principle has been decided, the High 
Court is bound to look intg the decision and see 
whethervit is arbitrary or based upon sound prin- 
ciple. A Lauman,-2 CHINTA Mant, 17 A. L. J. 169 


696 

- Ss 375 0O. XXI, Pe [1 O0— Ezecution of 

decree —Court which passed decree, ceasing to exercise 
_Jjurisdiction—Court competent to euecute decree. 

The power to execute a decree is vested in the 
Court which passed the decree but in the event 
of the Court ceasing to exercise jurisdiction it 
would be exercised by the Court which would 
have power at the time. when the application 
was filed to try the suit, Pat Sararar HUSAIN v. 
KHURSHED Aut , 958 

S. 37 (b)—Execution of decree—Court 
passing decree ceasing to exist—Execution—Jurisdic- 
tion. 

Where the Court which passed a decree’ has ceased 
to exist, the decree should be executed by the Court 
which would have jurisdiction to try the suit in which 
the decree was passed. A 

Where there are infact two independent Courts 
_ within the same territorial limits having. concurrent 
jurisdiction, then it is open to either of such Courts 
to execute the decree of the other. Pat RAMESHWAR 
LAL v, JAGADESWAR DAYAL SINGH dh 

36, 467, 894 


S. 47 

. 4:7; O. XXI, F. 97— Bgecution of 

decree — Auction-purchaser, application by, for deli- 

very of possession, dismissal of—Appeal, whether 

-lies—Appellate Court, order passed by, without’ juris- 

diction— Appeal, second, whether lies. 

An order allowing or refusing delivery of posses- 
sion after an execution sale is not an order under 
section 47 of-the Code of Civil Procedure oven 
where the decree-holder is the auction-purchasor, 
and no appeal lies against such order. 

A. second appeal lies tothe High Oourt against 
an order passed by the lower Appellate Court 
without jurisdiction. © Anuram HALDAR V, NAKULES« 
WAR RAI CHOWDHURY, 29 C. L. J. 48 
SS. 47, 115, L5 I— Execution of decrees 

—Auction-purchasers under different decrees, dis- 
putes bvetween—Purchaser of fractional share, ap- 
plication by, to restrain purchaser of whole property 
from taking possession, maintainability of—Remedy, 
proper—Appeal against order granting petition, 
whether lies— Revision. 

She purchaser of a fractional share of property 
in execution of a decree applied to restrain the pur- 
chaser of the entire property under another decree 
from taking possession of the whole property under 
sections 47 and 151, Civil Procedure Cade. The Court 
granted the prayer. On appeal: 

Held, (1) that as the parties were auction-pur- 
chasers under different decrees, thd petition did not 
lie under section 47, Civil Procedure Codo; . 
© (2) that the Court hađ no inherent jurisdiction to 
pass the order under section 151, Civil Procedure 

Code; 











INDIAN OASES. 


(1918 


Civil Procedure Code—1908—coniz. - 


(3) that the petitioner’s remedy was to bring a suit 
for partition and delivery of the fractional share 
purchased by him; 

(4) that no appeal lay against the order as secs, 
tion 47, Civil Procedure Code, did not apply. 


The High Court, however, in the interests of —~ 


justice converted the appeal into a petition for 
revision and set aside the order. MI MANDAVILII 
Rama Row v. SIVANARAYANA, 9 L. W. 81; 25 M. L. T. 
153 , . 629 
Ss 47—Evxecution of decree —Auction-pur- 
chaser, whether representative of judgment-debtor— 
Sale of moveable property, whether can be set aside. 
An auction-purchaser in execution of a simple 
money decree who was not a party tothe suit is not 
a representative of the judgment-debtor within the 
meaning of section 47 of the Civil Procedure Gode.. 
There is no. provision of the Civil Procedure Gode 
“ander which an auction sale of moveable” property, 
which has been duly “confirmed” by the executing 
Court, can be set aside wpon the application of the 
decree-holder or the judgmenit-debtor. P HUKAM, 
Cuanp v Ganga Ram, 12 P. R.1919 . - 140° 
S. 48 (1) (b)—Lzecution of decree— 
Instalments, default in payment of—Limitation, 
Where an instalment decree provides that on de- 
fault being made in the payment of any instalment 
the whole decretal sum would become dye and no 
optior is given to the decree-holder, limitation in 
respect of the whole amount begins to rin from the 
date of the first default so that if execution in respect 
of one instalment is allowed to become barred by 
time the whole decree becomes ‘barred. © Bama 











SUNDARI Dasya v. KIRAN CHANDRA 497 
s. 54 367 
s. 60 511 


— SS. 64; 73—~—LBrecution of decree—Attach- 


ment—Rateable distribution, application for-—Decree 

of attaching creditor satisfied—Sale of attached pro- 

perty by judgment-debtor, validity of. 

C., a decree-holder, attached a house belonging to 
his judgment-debtor in execution of his decree. N., 
another decree-holder, applied for rateable distribu- 
tion of the assets.. Subsequently O. certified that 
his decree had “been satisfied out of Court, and R. 
was directed to take further proceedings in execution 
in the Court which had passedthe decree in his 
favour. Meanwhile the judgment-debtor had sold 
the house to the plaintiffs: 

Held, that C.’s decree having been satisfied by 
payment out of Court the attachment effected by him 
did not fructify and that R., therefore, could not 
contend that the alienation made by the judgment. 
debtor in favour of the plaintiffs was void as against 
him. P Rane Raw v. Ganev, P; R.1919 [34 


S. 66 ( I )— Certified purchaser, suit against, 
by person alleging that purchase was for his benefit, 
maintainability of. ` ` z 
A suit lies to eject a certified purchaser at a 
Court salo by a person alleging that the purchage 
was really effected for his benefit, if the relief 
is not sought on the ground that the certified pur- 
chaser was only a name-lender for the plaintiff, but 
on, certain facts which establish certain other kinds 
of legal relations between the parties which entitle 
ka . 


a 
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the plaintiff to rely on them as involving and 
creating effectual legal claims in his favour. 
PATRACHARIAR v. RAMASWAMI OHETTIAR, 9 L.W. 276 


734 
S. 73 


134 
S. 92 - -355, 799, 821 
S. OZ, scope of—Wakf property—Accounts, 
suit for, against trustee, maintainability of. 
The provisions of section 92 of the Civil Pro- 
- cedure Code are mandatory and bar a suit for any 
of the-reliefs mentioned in the section except by a 
guit properly constituted in accordance with the 
section. 
- Waving regard to the provisions of sub-section 
. (2) of section 92 of the Code of Civil Procedure, it 
is not only the right óf the plaintiff that has to be 
looked to but also the nature of the relief which 
the plaintiff seeks and if the relief asked for is 
one which is specified in sub-section (1), the 
direction laid down in the section must be obeyed. 


=> 





o 








By a compromise defendants Nos. land 2 were 
declared irustees of certain wakf property and it 
was declared that the plaintiff- was entitled to get 
accounts from them, —Plainti® brought a suit for 
accounts against defendants Nos. 1] and2 and for a 
declaration that defendants Nos, 3 and 4 had no 
concern with the management of: the trust property: 

Held, that the suit fell within the provisions of 
section 92 of the Civil Procedure Code and that 
the requirements laid down by the séction not having 
been complied with, the suit was not maintainable. 
A SANGTO v. PARAS Ram ; 530 
——— SS. 95, 104, O. XXXVIII r. 5 

(1), (3)—Compensation fór illegal attachment, 

suit for—Order refusing compensation —Appeal, 

An appeal lies against an order refusing relief 
under section 95, Civil Procedure Code. 
~ Section 95, Civil Procedure Code, does not exclude 
attachments under Order XXXVIII, rule 5 (3), 
Civil Procedure Code, from its operation. 

The fact that the defendant in a suitis in straitencd 
circumstances or has suffered coercive and 
revenue processes on several occasions or has made 
one alienation are not sufficient to attract the 
operation of Order XXXVIII, rule 6. Wi NARAHARI 








AYYAR v, VAITHINATHA Ayyar, 25 ML L.T, 46; 9 L. 
wW. 69 “ 86 
——§. 98 : 27 
s. 100 696 

s. 104 86 





S. 109—Appeal to His Majesty in Council 
—Limitation, question of, decision on—Remand for 
trial on merits, order of, whether final order. 





A plea of limitation was taken as one of the ` 


main defences to asuiton a bond. The trial Court 
accepted this plea aud dismissed the suit, The 
Court of the Judicial Commissioner sitting in 
appeal reversed the decision of the lower Court on 
this point and remanded the case for trial on the 
merits: a 
Held, (1) that the order of remand was a final 
order within the meaning of section 103 of the Code 
of Civil Procedure; _ 
(2) that having regard to the nature of the ques- 
_ tions involved in the appeal and the value of the 
subject-matter of the suit, leave to appeal to His 
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Majesty in Privy Coungil should not be refused. 
O Hyper Menn v. BADSHAH Kuanan, 21 0. 0. 336; 
6 0. L. J. 70 520 
S. IIO, O. XLV, F. 4— Appeal to 
Privy Council— Reversionary suit in respect of se- 
parate properties against different alienees—Causes 
of action, separate, as against several defendants— 
Appeals, separate, by defendanta—Stngle decree in 
all appeals—Leare to appeal to Privy Council 
separately--Subject-matter, value of—Civil Rules 
of Practice,r. 105, 





Plaintiffs sued to set aside different alienations 
made by a Hindu widow of whom they claimed to 
be the reversioners and to recover possession of the 
property from the different alienees. The Court 
of first instance decreed the suit in favour of the 
plaintiffs. The defendants-alienees preferred sepa- 
rate appeals to the High Court, which drew up only 
one decree under rule 105 of the Civil Rules of 
Practice. On an application for leave to appeal to 
the Privy Council against the decision of the High 
Court in each of the appeals: 


Held, that leave could be granted only in those 
cases in which the subject-matter was over Rs. 10,000 
in value. Mi Varrarminea MUDALIAR v. SRIRANGA- 
THANNS, 86M. L. J. 119; 25 M. L. T, 190; 42 M. 228 


as 
S. 115 I1, 389, 442,629, 659 
"Se I 15, 0. IX, rr. 3, 13, O. XXIII, 

F. I (d)—<dpplication to set aside ex parte decree, 

dismissal of, for default—Application to restore 

application, dismissal of—Appeal, whether lies— 
| Revision—High Court, interference by, 

No appeal lies from an order purporting to have 
been made under Order IX, rule 8, of the Civil 
Procedure Code, dismissing an application for 
restoration of an application to set aside an ew parle 
decree. ` 

Where the lower Court dismissed for default an 
application for restoration of an application for 
setting aside an ex parfe decree without consider- 
ing whether there was sufficient cause for tho non- 
appearance of the petitioner the High Court, in 
revision, set aside the order and directed that the 
application for setting aside the ex parte decree 
should be restored. © RAHAMATUNNESSA KHANAM v. 
ABDUL SoBHAN 745 
—— S. IIS, O, XXI, r. 97 —Ezecution of 

decree—Resistance to possession —Auction-purchaser, 

whether can apply for fresh writ of possession— 

Revision—Interference when other remedy open, when 

allowable, 








An auction-purchaser, who is not the decree- 
holder, having made an dpplication for delivery of 
possession and that application having been-infruc- 
tuous by reason of obstruction, is entitled to make 
an application for a fresh writ of possession within 
the period of limitation allowed for such an appli- 
cation without applying under rule 97 of Order XXI 
of the Civil Procedure Code, 

Per Atkinson and Coutts, JJ.—It is the general 
rule of: practice that a High Court will not inter- 
fere in revision in any case in which the petitioner 
has another remedy, except in very exceptional 
circumstances, 
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Per Manuk, J.—When a High Courtcan, by inter- 
fering under section 115 of the Civil Procedure Code 
in apptopciate cases, terminate the litigation, the 
mere fact that another remady by suit only lies 
should not be a reason for non-interferénce. Pat 
RAGHUNANDAN Prosan MIsRA v. RAMCHARAN MANDA, 
\ 4P. L J. 94; (1919) Pat. 8L 
S. I l5—Reviston—Appeal, remedy by way 
of, open—-Interference in revision, whether justifiable 
Practice. 





16 is hot.the practice of the Judicial Commis- 
sioner’s Court to interfere in revision when the 
applicant for revision has the remedy of appeal 
open to him, N Kisay Goran Tesav v. BALIRAM 





382 

S. I [5—Revision—Interlocutory order— 

Haoceptional  circumstances—Interference, when 
justified : | - 


Aninterlocutory order should not be interfered 
with in revision save in exceptional circumstances. 

Plaintif sued defendants on a baki account 
After the issues were framed thé suit was referred 
to arbitration on the motion of the parties. On the 
award being given the defendants filed objections. 
The Court set aside the award and directed that 
the suit should proceed. Tho plaintiff then applied 
to the Chief Court for revision, of the order: 

Held, that as no irreparable loss would bə caused 
to the plaintiff by fhe order being allowed to stand 
and there were no exoaptional circumstances to 
justifyan interferg¢ncé_in revision the Chief Court 
would not interfere. P Fieuor NATHU Mat-Saran 
Das v. MEHR OHAND 470 
Ss. 5 —Revision —Interlocutory orders— 
-- High Court, power of interference of. 

The High Court will interfere in revision with au 
- interlocutory order if such order goes to the root of 
the case and allows the. continuance of litigation 
which the lower Court had no jurisdiction to allow to 
continue, N AMOLAKSAO v, Govinprao, 15N, L, RI 
S. 1'5—Revision—Order' made without 
juristiction—Parties not contesting claim in lower 
Court, whether can apply in revision—High Court, 

ower of interference of, 


One of several transferees of a holding made an 
application to set aside an auctidn sale of the 
holding held in execution of a rent-decree, making 
other transferees of the holding parties to the pro- 
ceeding. The latter did not appear and the sale 
was set aside. The auction-purchaser appealed to 
the District Judge.. In appeal he intimated that 
he was willing to release the share of the con. 
tending transferee, with the result that the sale was 
' confirmed with a modification in favour of tho con- 
tending transferee, The other transferees applied 
to the High Courtin revision to set aside the order 
of the District Judge: 

Held, (1) that the order of the District Judge 
being based neither on a compromise’ between all 
the parties nor on æ consideration of the facts 
and evidence in the case, was bad and was without 
jurisdiction; 

(2) that the applicants, although they did not 
appear in the lower Courts, had a right to apply 

to the High Cotrt to set aside an, order made 
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to their prejudica wholly without jurisdiction. Pat 
Ramanano Kusari v, RAM Nagina Parak 93] 
S. 144—DRjectment in execution of decree — 
Decree, reversal of—Restitution, partizl—Suit to 
enforce complete restitution, maintainability of, 
Plaintiffs were ejected from their Holdings in 
execution of a decree of the Revenue Court. That 
decree was subsequently reversed and the plaintiffs 
applied for restitution, The Assistant Collector de- 
cided that the plaintiffs could, under the” special 
circumstances of the case, ba restored to possession 
only over part of the area from which they had 
been ejected. This decision was affirmed by the 
Commissioner. Plaintiffs then brought a suit to 
recover possession of the whole of tho area from 
which ejectment had been affected: 
Held, that the suit was not maintainable. A 
Csupa SINGH v. ABDUL MAJID Kaan, 17 AL J. 
; 7200 


174 á 
ss. 148, I5I —Evecution of decree— 
Executing Court, power of, to extend Time for 
payment of decretal amount—Inherent power of 
Court. x 


Seotion 148 of the divil Procedure Code does nob 
empower au executing Court to extend the time 
fixed for the paymont of a deoretal amount, 


Time can bo extended under that section only 
when 8 period is fixed for “the doing of any act 
prescribed or allowed by the Civil Procedure Code, 








and not by a decree. 
Section 161 of the Civil Procadure Code ig 
not meant to empower an executing Court to- 
alter a decree or in any way to affect its finality, 
N Koops v. JAGANNATH MuRarsinag, 16 N. L. 





- S. 149 -Court-fee, requisite, not paid in 
time through bona fide mistake of Pleader —Ezten- ` 
sion of time, ~- ` : 

Where owing to a bona fide mistake by tho appel. 
lant’s Pleader as.to the amount of Court-feo requisite, 
a memorandum of appeal was filed with aa insuffi. 
cient Oourt-fee stamp and the deficiency was not 
made up till after the expiry of the period of 
limitation: i x 

Held, that this was a proper case for the exercise 
of the discretion vested in the Court under section 
149 of the Civil Procedure Code. P Sani Jrv, Piru 
10 P. R.1919 s  ° “188 
S. 149—Hwtension of time. for payment of 
Oourt-fee—Poverty, whether sufficient ground—Dis. 

cretion of Court. 5 

An appellant, who cannot on account of poverty 
pay the full Court-fee on the appeal within the 





‘period of limitation prescribed for the fling of the 


appeal, should not be allowed to file the appeal 
on an insufficient stamp and ‘then given time 
under section 14) of the Civil Procedure Code 
to pay the balance at his leisure. Ñ 

An appeal was filed a few days before the 
expiry of the period of limitation on the 26th June 
1917 upon an insufficient Oourt-fee stamp. -The 
memorandum of appeal was returned to the appel. 
lant onthe, 29th June with the rémark that the 
deficiency in the Court-fee stamp should be made 
up. The memorandum was not re-filed until the 
V7th November: if 


- 
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_ Held, thatthe appellané was snot entitled to the 

benefit of the provisions of section J49 of the 
Civil Procedure Code and thatthe appeal was, there- 
fore, barred by time. P ANTUL QADIR v, MUHAMMAD 
YUSA, 8 P. L, R. 1919° f 871 
S. 15! 629, 840 


—-— O. L rr. I, 8 (2), O. VII, r. 4, 0. 
XXH, r. 9—Suit by nearest reversioner to set 
aside widow's alienation—Death of plaintif—Order 
declaring abatement of suit without hearing next 
surviving reversioner—Application by newt rever- 
sioner to set aside abatement order, whether lies— 
Procedure, proper—Application to continue suit— 
Duty of Court—Suit by reversioner, whether repre- 
sentative suit—Limitation Act (IX of 1908), Sch. 
I, Art, 181. 3 


Where, in a suit by the nearest reversioner to 
set aside a widows alienation, the plaintiff dies and 
the Court declares an abatement of the suit suo 
motu without hearing the next reversioner, the latter 
can apply to the Court to continue the suit for 
himself and the other surviving. reversioners and 
the Court can, under Order J, rule 8 (2), bring him 
on the record in place of the deceased plaintiff. 

The right to apply to continue the, suit is inci- 
dental to a reversionary suit, wherein the plaintiff 
represents the entire body of reversioners and 
such -a suit should be-decided, if possible, in one 
ditigation, ; R i 

There is no necessity for the wext reversioner 
seeking to etep into the place of the deceased plaintiff 
to appeal against the order declaring the abatement. 

An application to set aside the order of abatement 
would be misconceiving the action, but, it‘ may be 
treated as an application to continue the suit. 

Obviter-—Suoh an application is governed by 
Article 181 of the Limitation Act. 

Per Sadasiva Aiyar, J—A party is not bound by 
an order passed behind his back and without „his 
(or any person representing his interest) having been 
given an opportunity of being heard against it, and, 
in the absence of a statutory provision which makes 
it binding on him, he might treat itas a nullity, so 
far as he is concerned. Such an order need not be set 
aside on appeal. - 

Per Spencer, J—-A suit by a reversioner is fot 
only a representative suit butis also a suit by a 
plaintiff in a representative character as mentioned 
in Order VIT, rule 4, Ciyil Procedure Code. 

The widest scope should be given to reversioners 
to agitate once forall and as early as possible all 
claims peculiar tothe body of reversioners in one 
suit and the decision in such a suit will be binding 
on all the reyersioners. Acting in that spirit Courts” 
should, on the death of the nearest reversioner, 
give every facility to the next reversioner to have 
the matter in dispute finally heard and determined, 
WI KRISHNASWAMI IYER V. SEETHALAKSHMI AMMAL, 
(1918) M. W, N. S88; 9 I, W.166; 25 M. L, T. 116 268 
0.1, r. 8 - 355, 421 
—— O, Í, r. 8—Declaration of proprietary 

right free from rights of highway, suit for—Relief 

sought against public generally—Procedure. 

In a suit for a declaration that the ‘plaintiff 
is the owner of a piece of land free from any 
right of highway, it is nob necessary for the plaint. 











iff to proceed by way of Order I, rule 8, of the 
Civil Procedure Code, 

Without, however, calling in aid the provisions 
of Order I, rule 8, of the Civil’ Procedure Code 
and obtaining the permission of the Court under 
that Order, any declaration that the plaintiff might 
succeed in obtaining would bind only the actual 
defendants to the suit. 

Where, therefore, the plaintiff chooses to bind the 
public and gives a public character to his suit, he 
must comply with the provisions of Order I, rule 
8, of the Civil Procedure Code and must observe 
the conditions on which permission is given by the 
Court under that rule. Pat Harpans Narain SINGH 
v. BHasoo NONIA 796 








O. I, r. 8 (2) 268 
O. lr. 835 
O. I, ra [O—Jurisdiction—Bona fide 


mistake, finding as to, whether necessary, 

It is not necessary that as a condition precedent 
to the applicability of Order I, rule 10, the Court 
should expressly find that there was a pona fide 
mistake in the array of parties. Mi Buimanaown r. 
Eswaracown, (1918) M. W. N, 929; 9 L. W. 79; 25 
M L. T. 140 ; 139 

3(D— 





QO. I, r. I0(1), O. XXII, r. 
“Application made on that behalf,” meaning of- - 
0. 1,7. 10 (1), scope of —Defendant, whencan be allow. 
ed to become plaintif—Limitation Act {IX of 1908), 
s. 22, applicability of, to applications, 

The words “an application made on that behalf”, as 
used in sub-rule (1) of rule 3 of Order XXIL of the 
Civil Procedure Code, mean an application that the 
person ultimately found to be the legal representative 
shall be made a party. 


Section 22 of the Limitation Act refers to suits 
and not to applications forthe substitution of a 
legal representative. 

Under the terms of rule 10, sub-rule }, of Order I 
of the Civil Procedure Code, the circumstances under 
which a person can be added as a plaintif in a snit 
are strictly limited. 

A defendant cannot ask to be made a plaintiff 
merely on the ground that he would have brought a 
snit if he had thought of doing so, N AmonaxKsaov, 
Govinprao, 15 N. L. R. 21 34 
0. I I 3 F. 2 ` I 23 


O. Il, r. 2, scope of—Claim, portion of, 
omission of, through ignoranre of rights, efect of— 
Suit, subsequent, maintainability of. 

A person is not deleteriously affected by the pro- 
visions of Ordor LI, rule 2, Civil Procedure Code, if 
at the time he brought his former suit he wag not 
in a position to know all his rigLts. O Ram KAELA- 
WAN V. JASKARAN, 21 0, C. 307 54 


O. Il, ra 2— Upper Burma Civil Courts 
Regulation (I of 1896), s. 25- Agent, recognised, 
powers of, scope of. 

Section 25 of the Upper Burma Civil Courts 
Regulation forbids a recognized agent doing such 
acts as examining and cross-examining a witness or 
addressing the Court on behalf of his client. U B 
S. O. BANERJEE v, A. ©. Muxerses, 3 U.B.R, 


(1918) 94 44 
O. VI, r. 17 273 
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:0O. VI, r. 17. f 
Order VI, rule 17, of the Civil Procedure Code 
confers a very wide discretion upon the Court with 
respect "to the amendment of pleadings, and an 
order allowing amendment of a plaint will not be 
set aside when the amendment has not caused 
any prejudice to the defendant. P Grecory, F. A, v. 
ALBERT PUECH 441 
——— 0. VII, v1 272 
Sema O. VII, Pa 4 268 
O. VII, r. 10, O. XLI, ne 23—Plaint, 
return of, for presentation to proper Court—Order 
“passed on evidence tendered— Appeal—Remand for 
appointment of second Commissioner to re-value pro- 
perties, validity of. ; 
Where -a plaint is returned for presentation to 
a Court having pecuniary jurisdiction to entertain 
jt and the order is passed on a consideration of 
all the evidence tendered before the Court, it is 
not competent to the Appellate Court to remand 
the whole case under Order XLI, rule 23, Civil 
‘Procedure Code, merely because, in its opinion, the 
ment of an experienced Commissioner is 











i RA PERE to re-value the properties, M MAHARAJAH 
oF BOBBILI v. ZAMINDAR OF SALUR 50 
——— O. VIL r. 442 

Q. VIIL, r. 2 273 
O. VIII, r.5 278 





mne O, VIL, r. S—Pleadings—Allegation in 

plaint not denied---Burden of proof. — A 

Where an allegation in a plaint is not denied 
specifically or 
pe deemed to 
iff is not bound 
required by the oont to do so. 

‘SHI MANDER 
Misiura NIX, rr. 2, 4—Application for rekake 
‘on of application for adjudication in insolvency 

Pea anise 0. IX, r. 2—Fresh application, 

whether . lies~-Provincial Insolvency Act (IIT of 

1907) —Insolvency application, dismissal of. 

The dismissal of an application for restoration of 
an application for adjudication in insolvency dis- 
missed under Order IX, rule 2, Civil Procedure Code, 
is no bar to the presentation ofa fresh application 

i ency. 
foo der LX, als 4, Civil Procedure Code, does not say 
that if an applicant avails himself of the second 
alternative mentioned in that rule, he is precluded 
from instituting a fresh application, C ABDUL Aziz 


have been admitted and the plaint- 
to prove it by evidence, unless 
Pat SAKALBATI 

733 








229 

v BD DPIX, r. 3 745 
O. IK, r. 4 229 

T O. IX, r. 9, O, XXI, r. GO—Fwecu- 


i decree—Application to set aside auction sale 
is a dasa for default—Restoration—J wrisdiction. 
Ordef LX, rule 9, of the Civil Procedure Code, has 

lication to a proceeding in execution in- 
abated under Order KAT, rule 90, of the Code. 
Pat BHUBANESWAR PRASAD SINGH v. TILAKDHARI 
Lat, (1919) Par. 75; 4 P, L. J. 135 617 
‘ls 0. IX, Ya 13 745 
O. XIV, r. 5 273 
O. XX, r. Z—Judgment written by Judge 

transter, validity of. > 

Ordor XX, rule 2, of the Civil Procedure Code, 
merely provides for the pronouncing of a valid 
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judgment which the writer has been unable to deliver 

himself. P Kisanr Bar v. BUDHU Ram 

- O. XX, r. [G—Accounts, rendition of, 
when can be ordered—Contract between parties, effect 
of. 

Rendition’ of accounts can only be directed where 
the relationship between the parties is such that it ` 
is the only relief which would enable the claimant to 
satisfactorily assert his legal right. 

In a suit for dissolution of partnership and 
‘appointment of a Receiver and payment to the 
plaintiff of his share of the profits, it appeared 
that the plaintiff had- financed the business which 
the defendant carried oras a contractor and that in 
pursuance of an agreement between the parties 
the plaintiff was entitled to receive interest al 12 
per cent per annum on the‘amount advarced by him 
and a further sum equal to 23 per cent. of the. 
net profits made by the defendant. on every contract 
carried on by him. The defendant also undertook 
“to keep fulland true accounts of the income and 
expense of the business” and also stipulated that the 
accounts “will be balanced annualiy and _ interest 
charged thereon:” 

Held, that under the circumstances and in view 
of Order XX,-rule 16, Civil Procedure Code, the 
plaintiff had established his right toa rendition of 
accounts. P Grecory, F. A. v. ALBERT Puron 441 

- O. XX, r. 18 (I) 4 ; 

O.XXI, rr. 2; 15—Ezecution of decree 
Satisfaction of decree out of Court—Certijicate, 
form of—Certificate by some of several decree- 
hoders, validity of ~Certificate in execution petition 
or in counter-petition, sufficiency of—Release by 
some of several joint decree-holders in favour of 
rest, effect of—~Satisfaction before release—Certificate by 
releasors afte} release, effect of—Record by Court of.. 
satisfaction, absence of, effect of>Assignment of 
decree without, consideration, whether vests title in 
assignee—Assignment by some of several joint decree- 
holders—Execution by assignee for his individual 
benefit, whether sustainable. 
The absence of consideration for an assignment of 
a decree will not, provided the assignment is not a 
sham transaction, deprive the assignee of his right 
to execute the decree. * 


A certificate of satisfaction under Order XXI, rule 2, 
of the Civil Procedure Code neédnot be in any par- 
ticular form, provided that the satisfaction is in some 
manner notified to Court, and even the mention of 
payment to the Court at any time by the decree. - 
holder, e g., in his execution petifion, is a sufficient 
certificate. 











The record of such satisfaction by the Court is 
only a formal matter which may be made at any time 
or even be treated as having been made. The absence 
of such a formal record.will not nullify the effect of 
the certificate, which alone is sufficient to enable the 
Court to recognize the payment, 

Certificates of satisfaction given by some of 
several joint decree-holders will not bind the others 
even if all of them are partners, 

But where a certificate is given for and on be- 
half of all the deoree-holders, and there is a 

ade facto discharge of the decree, the other deeree- 
holders cannot be allowed to apply for execution, 
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A release by some of several joint deoree-holders 
of all their rights in favour of the others will not 
vest-any title in the latter in the deoree, if there 
was a discharge at the date of release and the 
releasors had themselves no interest in the decree 
to assign away. 


Where ail the decree-holders do not join in the 
assignment of a decree, but, some only of them 
make an assignment, the assignee gets no interest 
even in a fraction of the decree amount, and even 
if he can be regarded as acquiring the status of a 
joint decree-holder with the others, he must apply 
for .execution of the decree under Order KAT, 
rule 15, for the benefit of himself and the other 
joint decree-holders with his assignors, and not 


| for his individual benefit alone. Ml Tuuma REDDI oy” 


Sugea REDDIAR, (1918) M. W N. 507 141 


—— O. XXI, r. 5—Transfer of decree—Proce- 
dure—Decree, whether can be sent direct to Sub- 
ordinate Judge—Jurisdiction, 

Order KAN rule 5, of the Civil Procedure Code 
requires that when a decree is sent for execution 


“to another District, it should be sent to the Court 


of the District Judge, The Subordinate Judge has 
no jurisdiction to entertain an application for exe- 
cution of a decree transferred to him direct by tho 


. trial Court, untilitis transferred to him by the Dis- 


trict Court. Pat KUNJA BERARI SINGH v, TARAPADA 
Mirra, 4 P. L. J. 49 ‘374 
O. XXI, r.. 10 958 
O. XXI, rr. II, 17—Bwecution of 
decree —Application by mukhtar khas—Omission 
to give necessary particulars, whether material— 

Améndment, whether allowable—Failure to give 

notice, effect of —Limitation. 

Plaintiff obtained a money decree against defend- 
ants from the Calcutta High Court and after 
various attempts at realisation, had the decree 
transferred to Gurgaon, where an application was 
filed on behalf of the decree-holder for exe- 
oution of the said decree. The application was 
signed by one N., who described himself as “mukh- 
tar khas” of G., sou of the deoree-holder, and the 
special power-of-attorney in N.’s favour was - filed 
along with the application. Having found that G, 
was the decree-holder’s attorney, the executing Court 








- directed that G. should be described in the appli- 


cation as such and returned the application, which 
was re-filed after necessary amendments: 

Held, (1) that the mere fact that G.’s power-of- 
attorney was not filed with the application did not 
render it void; 

(2) that the failure to give notice to the jadg- 
ment-debtor had no bearing on the validity or 
the legality of the application itself; 

(3) that the omission to mention such parti- 
culars as whether any money had been realised 
or any settlement arrived at, or whether any pre- 
vious execution had been sought out, was not 
material and could not possibly have projudiced 
the jadgment-debtor; 

(4) that the Court was acting within its powers 
in directing the amendmeént of the application; 

(5) that sub-clause (2) of rale 17, Order XXI, 
Civil Procedure Code, saved limitation, P Kanar 
Mar v. KIDAR Nata 982 
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O. XXL, r. 17 982 





= O. XXI, r. 24—Attachment— Warrant 

not sealed, legality of. 4 

Order XXI, rule 24, of the Civil Procedure Code, 
requires that a warrant of attachment should be 
sealed with the seal of the Court issuing it. The 
injunction is mandatory and unless it is complied 
with, the warrant and the attachment effected under 
it are illegal. i 

Where in a case in which the accused were charged 
with rioting with the common object- of resisting 
the attachment ofa property, it was found that 
the warrant of attachment was not sealed with the 
seal of the Court: 

Heid, that the warrant and attachment being 
illegal, it was not an offence to resist the attach- 
ment. Pat KHIDIR Bux v, Eursror, 3P. L. J. 636; 
20 Ox. L. J. 139 í 171 
—— O. XXI, r. 43 511 
O. XXI, r. 57—Execution of decree — Ap- 

plication dismissed -Attachment, whether subsists 

—Decree-holder’s default,” meaning of. 

In execution of a simple money decree a whole 
house was sold by mistake instead of a portion 
thereof. On the mistake being discovered the Court 
made the following order: “The sale is set aside. Tho , 
application for execution is struck off The attach- 
ment will remain.” Subsequently the judgment 
debtor sold his share in the house to the plaintiff: 

Held, that on the sale being set aside the execution 
application was dismissed for the decree-holder’s 
default.in carrying on proceedings, so that Order KAT, 
rule 57, of the Civil Procedure Code, applied to the 
case and in spite of the Court’s order that the attach. 
ment should continue it ceased to subsist, and that, 
therefore, the purchase by the plaintiff was nob 
invalid. 

Per Richards, CO. J.—The expression “decree-holder’s 
default” in rule 57 of Order XXI of the Civil Procedure 
Code means a failare to do what the decree-holder 
is bound to do, that is, to go on with his application 
and have the property sold. A Dinpar HUSAIN v. 
SHEO RAM, 17 A. L. J. 52; 4L A. 167 
O. XXI, r. 66—Fxecution—Sale pro» 

` clamation, valuation to be inserted in, 

The insertion of any valuation in a sale proclama- 
tion other than the valuation fixed by the Court is 
calculated to mislead intending bidders and is, there. 
fore, wrong. An executing Court should not insert 
in a sale proclamation the valuation assessed by 
either the decree-holder or the judgment-debtor. 
Pat Beni Prasan v. EDAL Sinen, 4 P. L. J, 87 195 
O. XXI, r. GG, scope of—Execution of 

decree—Sale—Order settling terms of proclamation, 

whether appealable—Amendment of proclamation— 

Fresh publication, whether necessary. 

Order XXI, rule 66, of the Civil Procedure Code, 
requires a Court to draw up a proclamation of 
sale after notice to the decree-holder and the judg- 
ment-debtor. 

The action of s Court in settling the terms of a 
proclamation under Order XXI, rule 66, is a judicial 
act and is appealable. 

The Legislature has laid down thata proclama. 
tion of sale shall contain certain particulars One 
of these is that it shall state the amount for the 
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recovery of which the sale is ordered. If the 
amount is wrongly stated the proclamation is a 


defective onc, and a new proclamation should 
issue after the amount has been corrected. P 


Kawsa DAL v. BANK or Upper INDIA, Dron Driu 
: 39 





O. XXI, r. 89—LFzecution—Saie—Ap- 
plication by judgment-debtor to set aside sate on 
deposit—Prior ” unregistered conveyance lo third 
party, effect of—Judgment-debtor, whether person 
- ‘owning the property’—BExecution of fresh registered 

sale-decd before order setting aside sale, whether 

divests judgment-debtor of rights under r. 89. 

A judgment-debtor has the right, under Order 
XXI, rule 89, Civil Procedure Code, to apply to 
set aside an exeoution sale even after he har exe- 
ented a private unregistered conveyance of the 
property in favour of a thid party. He is a 
person ‘owning the property’ within the meaning of 
the rule and his rights as owner subsist till the date 
of registration ee 

The execution of a fresh registered eale-deed in 
favour of the same vendee before the final order 

„of Court on the judgment-debtor’s application does 
not divest him of the right to maintain the appli- 
cation, 

Ordinarily, the rights of parties should be ad- 
judicated witlr reference to matters that existed 
onthe date of suit or application and not with 
reference to what transpired subsequently M 
SETHURAMASWAMI NAYANI VARU Vv, MIR Hussain, 25 
M. L. T. 182; 9 L. W, 347 


— O. XXI, r. 90 617 

0, XXI, rr, 91 | | 92, 93 — Brecution of 
decree—Sale declared invalid—Refund to auction- 
purchaser without application to set aside sale, whe- 
ther can be allowed, 

A. purchaser at an execution sgle which has been 
held to be invalid is not entitled to a refund of 
the purchase-money deposited by him in Court, un- 
less he gets the sale set aside under Order XXI, 
rule 92, Civil Procedure Code. 

Court sales are held without warranty of title and 
when a sale is declared to be invalid, the purchaser 
will not be relieved from the Joss unless he has 
availed himself of his statutory right to get an 
order in éxecution proceedings for re-payment of the 
purchase-money. WMI Supsv REDDI t. PONNAMBALA 
Repi, (1918' M. W. N. 655 9 


O. XXI, r. 97 137, 150 

0, XXI, rr. 97, 99, 103— Limitation 
Act (IX of 1908), Sch. I, Art. 11—Ezecution of 
decree—Resistance to possession, application as to, 
dismissal of—Person in whose favour order made, 
whether can be directed to bring suit—Limitation— 
Appeal, second—House, whether dharmsala~— Ques- 
tion of fact. 

Where an application under rule 97 of Order XXI 
of the Civil Procedure Code is dismissed under rule 
99 of the Order, the Court has no jurisdiction to 
direct the person in whose favour the order is 
passed to bring a regular suit to establish his rights, 
and a suit brought by such a person is not governed 
by Article 11 of Schedule I of the Limitation Act. 

The finding of a lower Appellate Court that a 
house is a dharmsqla and has been dedicated to 
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public, religious or charitable uses is one of fact 
and cannot be disturbed in second appeal. P Daunat 
Rax v. Gani Ram, 1 P. R. 1919 

O. XXI, rr. 99, 103 138 


O. XXII, rr. 3, 5—Death of plaintif — 
Legal representative, substitution of-—~Ohjection, when 
io be taken, 

An objection under Order XXII, rule 5, of the Civil 
Procedure Cade should be taken at tho earliest op- 
pertunity P C RAJA Raszswara Dora vt. SUNDARA 
Panipyasami TEVAR, 17 A. L. J. 153; 36 M. L. J. 64; 
230. W. N. 549 ` 704 
—— O. XXII, r. 3 (1) 34 
O. XXII, rr. 4, GQ—Appeal—Death of 
respondent— Appellant's ignorance of fact of death— 

Application for bringing legal representatives on 

record after abatement of appeal—Sufficient cause. 

One of the respondents to an appeal died on the 
15th June 1917 but the application te bring his 
legal representative on the record was not made 
till the 16th January 1918 after the appeal had 
abated as against him. The appellant stated in his 
affidavit that he came to know of the respondent's 
death only on receiving a notice from the Court 
which was sent to the appellant's Pleader on the 28th 
December 1917: 

Held, that under the circumstances there was suffi- 
cient cause for the plaintiff-appellant not making an 
application within the prescribed period and that ag 
he had made the application without undue delay 
after being informed of the respondent's death the 
abatement of the appeal against the deceased. 
respondent should be set aside. P ARUR SINGH v, 
Tonar Mab, 22 P W R 19:9 501 
O. XXII, F. -4—Brecition of decree— 

Decree obtained against Ghatwal in personal capacity 

—Death of judgment-debtor— Widow, whether legal 

representative of Ghatwal. 

During the pendency of execution proceedings in 
respect cf a decree obtained against a Ghatwal in 
his personal capacity the judgment-debtor died and 
the decree-holder applied to bring his widow on 
the record as his legal representative. The Court 
rejected the application on the ground that the 
Ghatwal’s estate was not liable for his personal 
debts and, therefore, hig» widow as His successor to 
the office of Ghatwal could not be brought on 
the record: 

Held, that the widow having succeeded to the 
Ghatwal’s personal property as his heir, irrespective 
of any question of her succession to the office of 
Ghatwal, she should be brought upon the record 
as the representative-in-interest of the deceased . 
judgment-debtor, it being understood that any 
execution that may be taken against her with re- 
gard to the personal debts of the deceased would 
be limited to property which came into her pos- 
session in her personal capacity and that no assets 
that came into her possession by her succession 
to the rights of the Ghatwal would be liable to be 
pursued. Pat Bawnata Ram v. CHAND KUMARI 


4 
O. XXII, r. 5 704 | 
——— 0. XXil, r. 5. 

The words “shallbe determined’ in Order XXII, ; 
rule 5, are imperative and presuppose an enquiry 
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in which every claimant is entitled to adduce evi- 


. dence to support his claim. WI PARAMASWANY 


` 


4 


- GURDIP ane 


AYYANGAR v. ALAMU NACHIAR AMMAL, 89 M. L. J. 632; 
9 D. W. 26; 42 M 76; (1918) M. W. N. 107 HI 
XIL r.9 268, 501 

O. XXXII, r. 3 (1), (2). Minor, suit 
against-—-Guardian ad litem—Order of appointment, 
absence of, effect of —Effective representation of minor 

— Decree, whether binding on minor. 

If in a suit a guardian, though not formally 
appointed by the Court, has been recognised as 
acting on behalf of a minor and has not been 
guilty of any negligence but has done all that 
can be done on behalf of the mimor—in other 
words, if the minor has been effectively represented 
~-the decree is binding on the minor and he can- 
not geb it set aside merely on the ground of non- 
compliance with the provisions of Order XXXII, 
rule 3 (1) and (2). 

Where there has been no formal order of appoint- 
ment the Court must look carefully into the pro- 
ceedings, and the decree 'can be held to be bind- 
ing on the -minor only if it appears that the case 
was properly conducted on his behalf. 

Where, therefore, in a suit for setting aside a 
decree against a minor it appeared that although 
there was no formal order of appointment of a 
guardian the minor was properly teprosentdd 








throughout tho trial and that there was no negli- 


gence on the part of the guardian who did all 
that she could to protect the interests of the 
finor: 

Held, that the deoreo was binding on the minor 
and could not be set aside. P Upa Singa 


O. XXXIV, r. 2 (b) 

O. XXXIV, rr. 4, 2 (Db) —Preliminary 
mortgage decree—Payment of interest up to appointed 
time, right of mortgagor to redeem without. 

Where a preliminary decree in a suit on a mortgage 
bond for sale of the, mortgaged property is framed 
under Order XXXIY, rule 4, according to the form in 
Appendix D-4. Civil Procedure Code, the mortgagor 
cannot be allowed to redeem before the day appoiat- 
ed for payment in the decree on payment of the 
principal sum and interest up to the date of decree, 
with subsequent interest up to the date of payment 
only, bub must pay interest up to the day appointed 
by the decree. S Sera VISHINDAS FATEHCHAND v. 

















Nacar DEVOBAND, t’ S.L R a 160 
XIV, r. 6 7 687 

0. XXXIV, ort 7,8 894 

O. XXXIV, r. I 123 

O. XXXVII, r. 2-Suit on pro-note— 





Evidence Act I of 1572), s. 92- Contemporanéous 

admissibility of. 

In a suit on a pro-note under Order XXXVII of 
the Civil Procedure Code leave to defend cannot, be 
granted where an alleged oral contemporaneous 
agreement is set up, as toa matter on which the 
document is not silent and which would be incon- 
sistent with its terms S KOOVERBHAN SUKHANAND V. 
MADASDAS Siroom L,!"S L R70 - 193 
XXXVI, rr. I, 2—Arrest before 
judgment "Deposit of money under r. 2 Insolvency 
of defendant before decree, effect of, on depostt— 





~ 
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oral agreement incohsistent with terms of pro-note, . 
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Official Assignee or Receiver, right of —Appropriation 

of deposit towards decree, right to. 

Money paid into Court by a defendant arrested 
before judgment finder the provisions of Order 
XXXVIII, rule 2, Civil Procedure Code, sufficiant to 
answer the plaintiff's claim is ear-marked for the 
suit andis subject to the lien of the plaintiff in 
the event of his success, 

Therefore, the insolvency of the defendant before 
a decree is passed in the suit will not convert the 
deposit into the property of his creditors generally 
or give them any special charge upon it, and tho 
plaintiff ‘is entitled to appropriate the amount 
towards his decree tothe exclusion of the Official 
Receiver and the creditors of the defendant. 

There are two courses open under Order XXXVIII, 
rule 2, Civil Procedure Code One is that the defend- 
ant may give security for his appearance. Such 
seourity will be merely conditional for his appearance 
in Court and cannot be said to be to the credit ‘of 
the suit. It isa specific security. The alternative 
is that he may deposit money or other property 
sufficient to meet the claim. Thatis not security 
for hi: appearance and the payment is ear-marked 
for the suit. WI Serena Yana RAMIN ameg 
GOPALA AYYAR, 35 M. L: J, 355; 41 M i053 

. XXXVIII, r. 5 (1), (3) 36 

a XLI, r. [—Appeal, presentation of, 

without copy of decree-—-Decree not framed-—Pro- 
cedure. 

Order XLI, rule 1, of the Civil Procedure Code 
has no application to-a case in which the origioal 
Court has omitted toframea decree: In such a 
case if the appealis presented without a copy of 
the decree, the Appellate Court should adjourn 
the appeal untila copy of the decree is forth- 
coming. P Mancar Sinan v, HIRDA Rau, 19 P.R. 
1919 67 
—— O. XLI, rr. 4, 33—Appellate Court, 

power of, to modify decree in respect of wa not 

parties to appeal, 

A :ourt of Appeal has no power, on an appli- 
cation by one of the defendants, to modify the 
décree of the Court of first instance in respect of 
defendants who did not appear inthe first Court 





— 


and who were not made parties to the appeal. C 
Jogesa? CHANDRA BANERJEE wv BARADA KUMAR 
CHAKRAVARTI, 23 C. W.N 223 34 
SS s XLI, P. 23 750 





O. Xil; r. 25—Appellate Court, power 
of, to-decide suit on issue not framed in primary 
Court. 

Where in a suit for, recovery of possession of 
land on declaration of title, no issue of the plaint- 
iff’s title by adverse possession was settled in the 
primary Court, although the plaintiff did definitely 
set up the case “of adverse possession but no evi- 
dence was addnced onthe question: 

Held, that the Appellate Court could not decide 
ih favour of the plaintifs title by adverse possession 
withont framiug an issue onthe question. 

Ras CHA\DRA DEB V. Goon Cranpra Das 

O. XLI, r. 27—Appeal—-Adiitional evi- 

dence, admission of—Appellate Court, power of—~ 

Procedure—Jurisdiction—Consent of parties, whe- 

ther can confer jurisdiction, 

Order XLT, rule 27, Civil Procedure Code, is tho, 
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only provision under which additional evidence 
can be taken in a Court of Appeal, and whenever 
additional evidence is allowed to be produced by, an 
Appellate Court, the Court must record the reasons 
for its admission. 


The omission of an‘ Appellate Court to record 
any reason for the admission of additional evidence 
‘renders its order admitting additional evidence 
without jurisdiction and the consent of the parties 
does not validate such an order, 

Before admitting additional evidence, a Court of 
“Appeal must strictly comply with the provisions of 
Order XI, rule 27, Civil Procedure Code. < 
Monesu OHANDRA SHAW v. Berin BEHARI Kuan SIO 


O. XLI, r. 27—Appellate Court, power 
of, to admit additional evidence—Hvidence, when 
can be admitted in appeal. 

The object of Order XLI, rale 27, of the Civil 
Procedure Vode is not to supplement the evidence- 
that a party is bound to produce and it should 
not be used with a view to supply defects and 

~loopholes that a vigilant litigant is required to 

< guard against in the conduct of his case. It is 
strictly prohibited fon an Appellate Court to admit 

a document or any other evidence in appeal solely 

at the instance of a party and without having 

satisfied itself that there is any difficulty in 
deciding the case npon the evidence already on the 

record. Pat Jacerxara Gir v. RAJIMAN Gir 868 
O. XLI,-r. SI—Appeat--Judgment of 

Appellate Court, contents of —Evidence, discussion of 

«—OCourt, duty of. = i 

The judgment of an Appellate Court must show 
that the Judge has considered the evidence in the 
case himself dnd has come to a finding upon an 
independent consideration of “the facts and cir- 
cumstances and the evidence in the case. 

Where the judgment of an A ppellate Court was as 
follows:— 

“In the „original Court the plaintiff claimed 
arrears of bhaoli rent. The learned Munsif did not 
find the claim proved. I do not think the evi- 
dence is of such a -nature as to show that the 
Munsif was wrong. The appeal is dismissed with 
costs:” 

Held, that the judgment was not in accordance 
with law ond must be set aside. Pat t SAKALBATI 
MISRAIN v. mT MANDER 733 











ment of, pio of. 

A judgment of an Appellate Court in affirmance 
of a decree must be precise and definite and it must 
show with reasonable clearness that the Judge 
brought ‘his mind to bear sufficiently upon every as: 
pect of the case requiring his decision, Pat 
JAGDAMBA Prasap v. A. V. Suas, (1919) a és 





Court, contents of—Failure to examine evidence or 

determine points at issue, effect of. 

The object of rnle. 81 of Order XLT of the Civil 
Procedure Code is to enable a higher Appellate 
Court to determine whether ihe lower Appellate 
Court had applied its mind to a consideration of 
the evidenco adduced in tho case and the determina- 
tion of the points ab issue in the light of it, 


IN DIAN CASES, 


R. (1918) 104 


LI, r. S3i—Appellate: Court, judg- 


O. XLI, r. 3I —Judgment of Appellate _ 


[1919 
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A judgment of an Appellate Court, therefore, - 


which contains no discussion of the evidence .or 


examination of the points at issue in the light of it, is- 


not in accordance with law and cannot be sustained. 
O Bar NATH v. KAYASTHA PATSHALA, ALLAHABAD, 21 
0, C. 309 
—— O. XLI, ra Sl —Judgment of Appellate 
. Court —Omission to consider important evidence, 
effect of —Procedure, error in. 
The omission to consider an important piece 
of evidence by an Appellate Court amounts to. an 
error in procedure and vitiates the judgment of 





the Court. Pat Harapuan Manro v. Litto 
MANJHI ~ 832 
idee eee O. XLI, D 33 834 
O. XLIII 835 
A pa ak O. XLIII, r. i 74 


(d) 5 

——— O. XLHI, ra I (w), O. XLVII, r. 
T—Appeal from order granting review, grounds for. 
The right of appeal against an order granting an 
application for review is: restricted by the terms of 
rule 7 of Order XLVII of the Civil Procedure Code, 
There is no general right of appeal against such an 
order. U #5 Rampart KUMAR v. PARASUTAN, 3U. B. 


O. XLV, r. 47 434 
—— O0. XLV; rr. 7s 8, 9, 1O—Appeal to 
His Majesty in Council—Sedurity for costs—Time, 
‘whether cam be eatended—Application for enhance- 
ment of security after admission of appeal. 

A High Court has power to extend the time 





4 


allowed for giving security under rule 7 of Order: 


XLV of the Civil Procedure Oode, provided there 
isa cogent reason for such extension, 
An application for the enhancement of the 


amount of security for costs furnished. bya person 


intending -to appeal to His Majesty in Council 


can, after the admission of the appeal,-be made‘ 


under Order XLV, rule 10, only and not under 
Order XLV, rule 9; as the latter rule is applicable 
to such applications before the admission of the 
appeal and not after. N MURLIDHAR v B.L. Rar 


893 

—— 0. XLVII, P. 7 £ 57 

Sch. Il —Arbitration during pendency of 
sut — Award. 

If the matter in dispute in a suit is during 
the pendency of the. suit, referred to arbitration 
without the intervention of the Court, the refer- 
ence does not fall within the provisions of the 
Second Schedule to the Civil Procedure Code, but 
the award may be recorded as an agreement ad- 
justing or compromising the suit anda decree may 
bo passed in the ferms of the award, N GHUNARI 
KURMI v. PURSHOTTAM 
- para. I — Arbitration— Reference 

— Award, decree passed m accordance.with—Appeal, 

whether lies, : 

The provisions of paragraph 1 of Schedule II to 
the Civil Procedure Code must be strictly complied 
with in order that there may bea valid reference 
to arbitration in a suit. 

An appeal lies against a decree made‘in accord. 
ance with an award of arbitrators where the 
reference itself is impugned for want of consent of 
the: parties interested. CG DWARKANATH Roy v. 
Paxixora Naru Roy 262 

se 
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= Sch. II, para. 21 (2)—<Arbvitration— 
Decree in accordance with award—Revision, whether 
competent. 
A- decree passed in accordance with an award is 
final and cannot be interfered with in revision. 


Maya WANTI v. Tursi Das - 





= Form 7, App. D - 36 
Civil Rules of Practice, (Madras 
High Court) r. 105 434 
Companies Act (VI of 1882), ss. 169; 
254 -Rules framed unde? s. 254, r. 68—Order 
sanctioning compromise—Appeal —Person not entitled 
to attend proceedings, whether can appeal —Procedure. 
An appeal is a stage in and part of the proceedings 
in a suit and, therefore, no person can appeal unless 
he is a party to the suit. ` oa 
In an appeal filed under section 169 of tho 
Companies Act, 1882, against an order sanctioning 
a compromise between the Liquidator of a certain 
Bank and a debtor of the Bank, it appeared that the 
appellant had not complied with rule 58 of the 
rues framed by the Chief Court under section 254 
of the Act aud had not entered his name in the book 
kept for the purpose and had not in fact attended 
the proceedings: 
Held, (1) that tho appellant, not having qualified 
himself to attend the proceedings and not having 
been a party tothe proceedings before the trial 


Judge, had no locus standi to appeal; 


(2) that under the circumstances it was not pro- 
per to treat the application as a petition for revision. 
k? RUSTOMJI OF LAHORE V. OFFICIAL LiquipaToR OF 
THE PEOPLES AND AMRITSAR Bank, Lro., iz P. W.R. 
1919 ` : 38I 
S. 254 38I 
Companies Act (VII of 1913), ss. 38, 

107, Table A, Regulation Y— Rectification cf 

register under 3. 38—Dividends to be paid only out 

of profits. 

The Articles of Association of a company provided 
that “the Directors may before declaring any 
dividend set aside out of the profits of the com- 
pany such sums’as they shall think proper ag a 
reserve fund.” The Directors declared no dividend 





_ for several years, but purchased shares of the 


5. Company out of the profits, and credited the shares 
so purchased to the reserve fund. Ata meeting of 
the share-holders it was resolved that the amount 
standing to the credit of the reserve fund account 
be re-transferred to the profit and loss account, and a 


certain amoant be distributed as. bonus amongst 


share-holders. In pursuance of this resolution forty- 
eight shares of the S. Company were transferred to 
one of the share-holders out of the reserve fund 
account. The 8. Company refused to register the 
transfereon the ground that it was ultra vires: 

Held, on application by the transferee for rec- 
tification of the registér, that the reserve fund repre- 
sented undivided profits and not capital; and that 
the Company should. rectify its register of members 
by entering the name of the transferee in the 
register of members. L B Arrr, H. G. d. Surares 
Bara BAZAAR Company, 11 Bur. L. T. 156 288 
S. 107 288 
ss. 173, 215—Voluntary winding-up— 

Power of Court to stay proceedings, 

The power to make an order for fhe stay of 
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proceedings under a voluntary winding-up has bead 
given to the Courts in India by section 215 re 
with section 173 of the Companieg Act of 1913. 0 

In dealing with an application for stay of pra 
ceedings in voluntary liquidation of a certait 
company the Court has to see whether a stay ot 
the proceedings will be conducive or détriments 
to commercial morality and to the interests of 
the public at large. 

On an application being made for an order stay- 
ing proceedings in regard tothe winding-up of the 
Punjab Uo-operative Bank which was in voluntary 
liquidation, some share-holders of the Bank opposed 
the application: 

Held, that having regard to the fact that the 
company was in a solvent condition and, that the 
resolution for the company to be wound up yas 
passed with a view to the Bank being re-started after 
the claims of the créditora, had been satisfied, 
proceedings should be stayed subject to the 
condition that all share-holders should be giyen the 
option of retiring from the company or continuing 
to be its members. P PUNJAB Co-operative Bank, 
LTD., In re, 24 P, W.R, 1919 ’ 





S. 215 412 

Table A, Regulation97, 288 

Confession, retracted, whether amounts to cor 
roboration. 

The retracted confession of an accused person may 
be sufficient corroboration of the approver’s story 
as against himself but not against a coacensed. 
P PAGLIA v. EMPEROR, 20 Cr, L, J. 183 04 
Construction of document 731 
Deeds, subsequent, eecuted by morigagors in 

favour of mortgagee—Money on subsequent deeds tobe 
paid at redemption of mortyage—Redemption not to 
be allowed until debt on subsequent deeds discharg. 
ed ~ Delis on subsequent deeds, when could be 
recovered. 

Where the mortgagors executed subsequent deeds 
in favour of the mortgagee, under the terms of which 
it was agreed that— 

t, (a: the debt due on those deeds should be paid 
at the time of the redemption of the mortgage, or 

(b) if the debt due on thése deeds was not repaid 
within a certain time fixed by the deeds the mort- 
gagors should repay it at the time of the redemption 
of the mortgage; and 

2) redemption should not be allowed until the 
said debt was discharged: “ : 

Held, that the amount due under the said deeds 
could not be recovered either atany time after their 
execution or even at the time when redemption of 
the mortgage first became possible, but only at the 
time when the mortgagors or their suecessors-in- 
interest came to redeem the mortgago. O MEHARBAN 
Sineu v. RAGHUNATH Sineu,6 O, L. J. 768 115 

Intention of parties—Conduct. 

Whero the intention of the parties toa document 
cannot be determined from the terms of the docu- 
ment with absolute certainty, the conduct of the 
parties under the document during along series of 
years is a very material element for consideration, 
CUmesa Cranpra Roy v, SURENDRA CHANDRA Derra, 
290. 1.5.6 
Mortgage-deed, 
compound. 








interpretation of—Interesti, 


i 


` 


{ adoptee 
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- Where a: mortgagor agreed to pay the interest 
evary six months and, if the interest was 
nob paid for a period of six months, ib 
was to.bs added to the principal and at 
the close of the second period of six months 
interest was to be paid for the whole year and, 
. if the interest was not paid for the whole year, the 
mortgagee was entitled to recover the same by suit: 

Held, that the intention was to provide for the 
payment of compound interest. O MaANGAL PRASAD v. 
IMTIAZUNNISA, 60 L. J. 22 4 

, principles of. ; 

In construing documents Courts should be guided 
in tho first instance by the language of the docu- 
ment and by the facts of the particular case. M 
Susin RAGHUNATHAIYA V. SOBINA SALDANAHA, 36 M L. 
J. 161; 25 M. L., T, 33h 72 
aaeeea Will — Tests for determining, whether authority 

to adopt is Will. ` 
_ A mere direction to the person on whom the 
power is conferred to act as the guardian of the 
and to manage the property is nota dis- 

position of property sufficient to satisfy the defini- 
tion of a Will, To make it a Will there must be 
an independent posthumous disposition of property. 
Where the power to manage thé estate conferred 
by the document is only subsidiary and incidental 
to the power of adoption and is a statement of 
the consequences which the testator intends to 
follow onthe adoption, the document cannot be 
‘treated as a Will. 
rete authority to adopt, though revocable 
and taking effect on the death of the person, 
~oannot be considered a Will_for the purpose of 
section 3 (57) of the General Clauses Act or even 
apart from the section. Nor is it enough that the 
document should purport to be a Will. To make 
it a Will it is necessary that it should contain a 
disposition of property in addition to the authority 
to adopt. , 

An unregistoreð deed conferring a power to adopt 
was in the following terms:—“L have been laid 
up with severe bodily illness for the last seven 
months Consequently having had serious mis- 
givings and not having Veen blessed till» now 
with an aurasa son, I consentto your adopting 
a son at your pleasure and to your managing the 
estate in the best manner possible. With my full 

“ consent the Will has been qxecuted:” 

Held, that the deed was not a Will but only 
an‘ authority to adopt, which was inadmissible 
in evidence for want of registration, IVI JaGANNADHA 

- GAJAPATI v Kuwa Binart DEO, (1919 M W. N. 42; 
25 M. L, T. 204; 9 L. W. 386; 36 M. L. J. 243; 929 
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Contracts, C. I, F., incidents of - Contract 
on indent for supply of goods “on account and 
at risk of buyer’—Agency, creation of —Outbreak 


of war after shipment of goods on enemy vessel — ' 


Liability of buyer—Contract Act (IX of 87 ),s 22. 
In a e i f, contract, for pu.chase of goods 
tender by the vendor, after the goods had been 
shipped, of shipping doouments, including bills of 
lading which represent the goods, is a good tender 
and performunce by the vendor. 


Where, however, the bills of lading as contracts 


ef nfreightment between the shipper and ship-ownoer _. S. 


INDIAN OASES, 


{1919 
Contracts—concld. 


are dissolved owing to the outbreak of war, 
the tender of them is not such a tender us the 
vondee is bound to accept under a c, ù fe con- 
tract, , 

Where goods are purchased from a commission 
agent under a c t.f: contract whereby the latter 
is to supply goods “on account and risk of tho 
buyer” and war breaks out while goods are in 
transit on board an enemy ship, the relationship 
of principal and agent subsists between the parties, 
even though the agent is regarded for some pur- 
posesas a principaland as any other vendor under a 
c. 4 f. contract. In such a case, on the outbreak of 
war after shipment of the goods onan enemy vessel, 
the risk is thrown on the buyer pursuant to the 


principles of section 222 of the Contract-Act, and a 


the vendor’s agent is entitled‘ to recover the price 
of the goods sold. M Error AND Co, BIRMINGHAM” 
v. ABDUL Saurs, 35 M. L, J.384; 8 L. W. 565; 41 M. 
1060 196 
Contract Act (IX of 1872), S. 2—Con.- 

sideration, . 

The definition of the term ‘consideration’ in 
section of the Contract Act excludes the idea that 
a promisor can also be the promisee M Raman 








Onetry v, PASUPATHI IYER, 24 M. L. T, 502° 41 
S. 2 (d) ` 666 
S. 16—Undue influence—Urgent need of 


money on the part of bdborrower—Consideration, 

inagequate, for loan, effect of. $ 

Defendants Nos. |, 4and 3 were three brothers, 
Defendant No. 1 had separate dealings with the 
plaintiff and there was an adjustment of accounts 
on which he had executed a Hatchita acknow- 
ledging his indebtedness. Subsequently defendants 
Nos, 2 and 3 wanted to borrow money on a pledge ` 
of ornaments from the plaintiff for the purpose of 
the defence of defendant No. 1 in a oriminal 
case. The plaintiff refused to lend the money 
unless defendants Nos. 2 and 3 acknowledged their 
liability in respect of the amount for which defend- 
ant No ! had executed the hatchita At first 
defendants Nos 2 and 3 declined to take any loan 
on such conditions, but failing to raise a loan else- 
where, they went again to the plaintiff and took 
the loan on pledging the ornaments and also ac- 
knowledging their liability in respect of the debt 
of defendant No, ! io the plaintiff: 

Held, < . that the acknowledgment of liability in 
respect of defendant No. t’s debt was not withont 
consideration but’ was a pərt of the consideration 
which the- defendants Nos, z and 4 gave for the 
money they borrowed f om the plaintiff: 

(4) that even granting that the position of defend- 
ants ‘os 2 and 3 was difficult and that the con- 
sideration for their consent to the agreement for the 
loan was inadequate, these circumstances, whether 
taken singly or in combination, were not by them- 
selves sufficient to show that their consent was not 
freely given, or to establish the defence that their 
consent was caused by undue influence ' 

Urgeut need of money on the part of the borrow- 
er dors not of itself place the lender in a position 
to “dominate his will” within the meaning of 
section 6 of the Contract Act © Besor Sinon 
DEDEURIA v. KUMULI KANTA TALUKDAR 79 
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SS. 39, 73, 75—Agreement to cut and 


take timber from forest—Lease or licefise—Breach of 

contract ~ Introduction of new. terms—-Damages. 

Plaintiff entered into a contract in writing and 
registered with the defendant, a Zemindar, to cut 
and take timber for railway sleepers from the 
latter's forest for a period of four years on pay- 
ment ofa certain royalty. The. girth of the trees 
to be felled was specified to be three feet at a foot 
above ground. The defendant, during the pro- 
gress of the work, intimated to the plaintiff that 
the girth of tho trees to be felled was altered 
from three feet at a foot above ground to four- 
and-a-half ab: breast height The plaintiff ~re- 
scinded the contract and brought the present suit 
for damages for breach of contract by the defend- 
ant. The suit was filed in the Court of the 
Governor’s Agent who transferred it, after framing 
issues, to the file of the Special Assistant Agent, 
The latter decreed the plaintiff’s claim and the 
decree was confirmed, in appeal, by the Agent. 
On an application to the High Court under rule 
20 of the Ganjam and Vizagapatam Agency Rules: 


Held, (1) that the agreement between the parties 
was not a mere license to the plaintiff, but an 
instrument conveying an interest in immoveable 
property containing contractual relations for the 
mutual benefit of the parties; 


(2) that as the defendant broke the contract, 
plaintiff was justified in rescinding it and claiming 
damages for the breach; 

+8) that plaintiff was bars to damages even 
if hia rights were no highér than those of a licensee; 

(4) that the Agent had power to transfer the 
suit under rule 10 (2) after he had framed issnes; 





(5) that the High Court -could not interfere, ` 


under rule 20, with the Agent’s discretion to trans- 
fer suits under rule 1C (2). 

Per Krishnan; J--A party to a contract is en.” 
titled to have it performed in its entirety; a 


. breach of @ part isa breach of the contract and, 


unless the parties waive the breach, the contract is 
at an end. 

A party to a contrach is not bound to ask for 
performance when he has notice from the opposite 
party that performance will be refnsed: he can treat 
the notice asa breach. Mi ZAMINDAR or BODOKIMIDI 


. v Sees Kumar Lanter, (1918) M. W. N 772° 811 





S. 45 - Mortgage, joint—Payment to one of 
several co-morigagees, whether valid discharge — Debt 
due to joint creditors—Presumption, 

Payment to one of several joint creditors does 
not necessarily operate as a discharge of the debt 
in so far as the other creditors are concerned. 

One of several joint mortgageea cannot give a 


valid discharge of the whole debt without the con- ` 


sent of his co mortgagees. 

In the absence of any evidence or circumstances 
which would justify a contrary inference, it will be 
presumed, notwithstanding the form of an obligation 
that a debt due to joint creditors is due to them in 
severalty. z 

Taking advantage of strained feelings between 
several joint mortgagees, a mortgagor obtained a 
discharge of the whole mortgage debt from one of 
the mortgagees: 


. 


GENERAL INDBX, 


1031 
Contract Act—contd. 


Held, that the discharge could operate as a valid 
discharge only in respect of the share of the mort- 
gagee who gave the discharge. C ABDUL HAKIM v. 
ADYATA CHANDRA Das, 22 C. W, N. 1021 
— ss. 59, 60 273 
SS. 69, 70—“Inierested in the payment of 

money,” meaning of —Judgment-debtor, one of several, 

paying off decree—Compensation, right to, i 

The words “interested in the payment of money?’ 
in section 69 of the Contract Act are comprehensive 
enough to include the cases of persons, who are 
under apprehension of any kind of loss or incon- 
venience and are not restricted to cases of 
individuals who are gure to suffer actual detriment, 
capable of assessment in money. | 

Where one of several judgment-debtors pays off 
the whole of the decree his right to recover com. 
pensation from the other judgment-debtors, whe- 
ther he was interested in the property or not, 
accrues also wnder section 70 of the Contract Act 
inasmuch as the other judgment-debtors enjoyed 
the benefit of the payment which was not obviously 
meant to be gratuitous. Pat Sagan Since 2 
CUANDERDIP LAL 627 

Sif 


s. 73 
———— SS. 73, 124, 125~—Vendor and pur. 
chaser—Sale-deed, construction of—Covenant by 
vendee to pay outstanding debts out of sale considera. 
tion and to compensate vendor for breach—~Breach of 
covenant—Suit by vendor to recover amount without 
proof of loss, maintainability of- Indemnity, 

Where, on a sale of immoveable property, a 
portion of the consideration is left with the pur. 
chaser on his undertaking to pay certain outstand. 
ing debts of the vendor and the purchaser further 
agrees to compensate the vendor in case of default 
inthe paynient of the debts, the vendor is entitled 
to sue the vendee on a breach of the covenant 
without proof of any losa sustained by him by 
such breach, The gist of the transaction is a mere 
contract to pay the purchase-money, providing for 
compensation tm case of breach, and it does not 
amount toa contract of indemnity, 

Per Abdur Rahim, J.—~Where a property is sold 
subject to certain encumbrances charged on it, which 
the purchaser agrees to discharge out of the sale 
consideration, the Jaw requires that the purchaser 
should discharge those encumbrances, if called on 
to do so, and if he does not, then ho must indemnify 
the vendor against all loss. But where the debts 
are ordinary money debts and there isan uncon. 
ditional contract by the purchaser that he would 
pay those debts with the greater part of the con- 
sideration, such a contract cannot bo treatedas a 
mere contract‘ of indemnity simply because tho 
document provides for compensation for any loss 
caused to the vendor by the breach of tho contract. 

Per Seshagiri Aiyas, J—Wherever there is u sale 
of property and the purcheser hasto discharge en- 
enmbrances on the property, there is, on the one 
hand on tha part of the vendor, a contract to 
indemnify the purchaser for any loss he may be 
put to, and, on the other hand, there isu contract 
on the part of the purchaser that he would relieve 











‘the vendor from any personal lialility to pay the 


mortgage amount subsisting onthe property. Sub- 
ject to this reservation, ordinarily where there are 
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agreements by the purchaser -to pay off outstanding 
debts which are not charges on the property the 
purchaser becomes the agent ofthe seller and if 
he fails so to apply the money left in his hands, the 
purchaser has the right to call back the money so 
that he may himself apply it towards the dis- 
charge of the debts. In such cases a suit will be 
upon the covenanf and not upon an express or 
inrplied contract of indemnity. WI Komu Kurri v. 
Komara Menon, 24 M. L. T. 260; 35 M. L. 3 
S. 74—Contract of service—Damages for 
absence—Penulty. : 

A stipulation by a servant to pay by way of 
damages double his daily wages for absence without 
1 eave is one by way of penalty and he is liable to pay 
under it reasonable compensation not exceeding the 
penalamount. N Narayan Rao v. Faizxuan 261 
s.75 8II 
S. [18—Sale of goods— Warranty, breach 

of-—Allowance, claim as to —Purchaser of cotton from 

European firm, duty of—Trude wsage—Surveyor’s 

report, whether binding on seller. 

There is a trade usage at Karachi by which, if an 
‘Indian buyer of cotton from a Buropoan firm wishes 
to claim an allowance, the surveyor’s reports must 
be brought to the*manager before delivery is taken, 
and the manager then has the option of accepting 
the award or refusing to do, so and tendering other 
cotton in place of that for which an allowance has 
beeu awarded, provided this is done within the time 
specified for delivery. 

In the ordinary cise of a buyer of produce from 
a European firm at Karachi the processes of drawing 
samples and their analyses are processes of which 
the performance rests with the purchaser in order to 
satisfy himself that the goods tendered for delivery 
are accorcing to the contract and, therefore, the 
surveyor’s report is not binding on the sellers, unless 
it is shown that they accepted it S Fira or KHUSAI- 
RAM MILKHIRAM V. FizMor MESSRS, RALLI BROTHERS, 
12 8. L. R.78 449 

ss. 124, 125 313 
ss. 151 to 162 69 
ss. 196, 211—Principal and agent— 

Agent exceeding instructions—Loss to principal— Dis- 

sent, notification of, absence of, effect of —Ratification 

~ Advances, unauthorised, against security—Principal 
taking security, whether amountsto implied ratification 
~—Nattukottai Chetty firms, practice of. 

Per Curiam.—Where an agent enters into a 
transaction not authorised by his principal, if the 
agent fully and frankly discloses what he has done 
and the principal takes no objection or abstains 
from pressing his objection after hearing the agent’s 
explanations, ratification may readily be presumed. 

Per Wallis, C. J. (Seshagiri Aiyar, J., dubi- 
tante).—It is the duty of the principal to notify his 
dissent tothe agent within a reasonable time. He 
has no right to panse and wait the fluctuation of 
the market in order to ascertain whether the 
agent’s unauthorised act is likely to be beneficial 
or prejudicial; he is bound, if he dissents, to notify 
his determination in a reasonable time, provided 
. he has an opportunity of doing so. Where the 
transaction impugned is reported to the principal 
and he allows it to standin his accounts for some- 
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time without repudiation till the market fluctuates 
to his disadvantage, he should be deemed to have 
ratified the transaction and the agent is not liable 
for the loss. 

Per Wallis, C. J.—(Obiter)—When an agent, con- 
trary to instructions, makes advances against 
security, the principal may realise the security 
and hold the agent liable for the balance. Such 
intermeddling will not amount to a ratification 
of the agent’s act. 

Per Seshagiri Aiyar, J—The application of princi- 
ples governing the relationship of English agents 
to their principals should not be extended to Nattu- 
kottai Chetty agents in India The position- of 
an agent of a Chetty who lends out moneys on 
his own responsibility approximates to that of a 
trustee, though not in every detail of it. The 
whole subject requires re-consideration. M 
LAKSHUMANAN CHETTY v. CAIDAMBARAM CHETTY, 
(1919) M. W. N. 723,9 L. W. 261; 25 M.-L. T. 286 











758 
s. 211 l 758 
S. 222 196 
SS. 245, 246, 247, 24 220 


Court«fee— Valuation of suit—Suit for possession 
and mesne profits—Mesne profits not ascertained by 
Court— Appeal, valuation of—Court-fee payable, 

A suit for recovery of possession of land and 
mesne profits which wasvalued atthe value of the 
land plus the amount of antecedent mesne profits 
was decroed in its entirety, but the Court did 
not ascertain the amount of mesne profits, The 
defendant appealed, challenging the whole decree: 

Held, that the appeal must be valued at the same 
valuation as the suit and must bear the same Court- 
fee stamp. Pat MANIK OHAND Ran v. Bist Nanang 


Court Fees Act (VII of 1870), S. 7 (D 

| Cv), Sch. H, Art. 17 (VI) —Partition suit 
—Accounts, prayer for—Suit for recovery of money or 
immoveable property—Court-fee payable. 

If a suit is a plain suit for partition, the Court- 
fee payable thereon is Rs. 10. fit is in essence 
a suit to obtain a decree for money or a decree for 
immoveable property. then an. ad valorem Oourt- 
fee must be paid. Pat Gogin» DUBR v. ena ir 


DUBE g 
Sa 7 (V)—Pre-emption, suit for—Bale of 
revenue-paying land—Court-fee payable—Limitation 
applicable—Sale, validity of, questioned. 

For the purposes of Court-fees a suit for pre. 
emption in respect of a sale of land paying revenue 
falls under section 7 (w) of the Court Fees Act. 

Where the validity ofa sale is questioned and 
is finally declared by a decree’ of Court, limitation 
for a suit in respect of the sale begins to ran from 
the date of the sale,and not fromthe date of the 
decree declaring its validity. IP SUNDAR SINGH v. 
Daran Sixon, 15 P. R. 1919; 43 P. L. R, 1919 358 
——— S, [2—0ivil Procedure Code (Act V of 

1918), s. 116, O. VII, r. 11—G@overnment of India 

Act, 1915 (5 & 6 Geo V, C:61), s. :07—-Court.fees 

— Valuation, order as to—Demand order, failure 

to comply with—Plaint, rejection of —Appeal, whe- 


ther lies- Review-—Revision—High Court, power cf 


interference of. 
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Section 12 of the Court Fees Act bars an appeal 
against an ordei rejecting a plaint under Order VII, 
role 1} (b) or (c), of the Civil Procedure Code when 
such order is based on a question of valuation pure 
and simple. 

Where- however, the order necessarily involves a 
decision of the category or class under which a 
„Suit falls, even though it incidentally decides a 
question of valuation, the order is appealable. 

In cases where the right of appeal is barred if 
- the order involves a question of jurisdiction, the 
High Court can interfere either under section 115, 
Civil Procedure Code, or under section 107 of the 
Government -of India Act by virtue of the residue 
of jurisdiction which the Court will always exercise 
‘wherever it appears that there has been something 
in the nature of a denial of fair trial. ` 

Before or after an order of demand fructifies by 
non-compliance into a recorded order of rejection 
of the plaint under Order VII, rale 11 (e), of the 
Civil Procedure Code, the Court contemplated in 
section 12 of the Court Fees Act may, for good and 
sufficient reasons, review its own order of demand 
on application by the plaintiff, or revise that order 
by its own motion. Pat CHANDRAMANI KOER v. 
Baspeo NARAIN SINGH, 4 P, L. J.67 442 
S. 12—Valuation of suit for purposes of 

Cou t-fee—Suit, nature of, determination of, whether 

final—Valuation—Appeal, whether lies. 

By the Full Court.—(Chevis and Broadway, JJ, 
dissenting.)—-The decision of a Court as to the 
valuation ofa suit for purposes of Court-fees is 
final under section 12 of the Court Fees Act only 
as regards the actual appraisement of the suit and 
the determination of such questions as relate 
directly and immediately thereto. The question 
whether the Court was right or wrong in holding 
the suit to be one ofa particular class does not 
relate directly or immediately to such appraisement 
and is open to challenge on appeal. 

If the sAppellate Court holds that the suit has 
been rightly classified by the Court of first 
instance, the latter Court’s valuation must be up- 
‘held as final, but if the Appellate Gourt is of 
opinion that the ‘suit has been wrongly classified, 
the decision of the‘lower Court as regards valua- 
tion must necessarily be set aside, if such valuation 
is different from the valuation which would have 
to be placed on tho suit if rightly classified. _ 

Per Chevis and Broadway, JJ—When a Oourt 
determines the fee chargeable under Chapter ILI 
of the Court Fees Act on a plaint or memorandum 
of appeal, the question as to the category in which 





the suit or appeal falls is one relating to valua- - 


tion for the purposes of such determination and 
the decision of the Court upon that question is final 
for all purposes between the parties. P MAHNA 
SINGH v. BAHADUR Srxeu, 16 P. R.1919; 11 P. 71k 


1919 
Sch. Il, Art. 17 (vi) 115 
Criminal Procedure Code (Act V of 
1898), ss. 10, 29 IGI 
S. &4—Person aware of intention to commit 
crime failing to give information—Accomplice— 
Evidence of accomplices, whether corroborative of 
each other. 








- A person who is aware of the intention of certain ` 


` 
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people to commit a murder and does not disclose 
it to anybody is a consenting party to the crime 
and an accomplice and his evidence cannot be 
accepted without corroboration, ~ 

The evidence of accomplices cannot be accept- 
ed as corroborative of each other. P SHAHRAH v. 


Emperor, 20 Cr. L. J. 191 
494 


——- sS. 94 
-——— SS. 107, 1 1 7—Bvidence Act (I of 1872), 

s. 830—Security for being of good behaviour—Joint * 

enquiry, when permissible —Statements made by some 

accused inrriminating others, whether admissible. 

Persons against whom proceedings are being 
jointly taken under section 117 of the Code of 
Criminal Procedure in one and the same enquiry 
cannot be said to be on their joint trial for the 
same offence within the meaning of section 30 of 
the Evidence Act. 

Statements made by one of several persons against 
whom a joint enquiry is being made under sec- 
tion 117 of the Criminal Procedure Code which are 
in the nature of confessions and contain incrimi. 
nating matter against the other accused, are 
admissible against the latter, 

The effect of the words “or otherwise” in sub. 
section 3 of section 117 of the Criminal Procedure 
Code isto render admissible any evidence which 
would be rélevant if the accused person or persons 
were being tried on a charge of being habitual 
offenders. A SARJU v. EMPEROR, 17 A. L. J, 147: 20 


Or. L. J. 208 654 


S. 107, proceedings under—Dispute be- 
tween two parties as to civil rights—Individual con- 
nection with dispute, proof of —Order under section, 
desirability of. 2, 

In order to support œ proceeding under section 
107 of the Criminal Procedure Code, it must be 
shown that there are definite facts from which an 
inference can be warranted that the persons charged 
would distt?b the public tranquillity unless pre- 
ventive measures nander section 107 are adopted 
and further the evidence must show that the per. 
sons sought to be bound are individually and not 
merely collectively connected with those facts, 

Where there aro disputes between two parties 
as to their civil rights in respect of the manage- 
ment and control of certain temples, it is not 
desirable that one party should be bound down 
go as to give an advantage tothe other side. Pat 
Guast Ram v. Emperor, 20 Or. L. J, 194; (1919) Par, 
93 64 

quiry under s, 117T— Property merely produced before 

Court, confiscation of —Jurisdiction of Court. 

Proveedings under the preventive sections of the 
Criminal Procedure Code fall within the meaning 
of the expression ‘enquiry’ or ‘trial’ in section 517 of 
the Code. 

A Court dealing with an accused person under 
sections 109 and 110 of the Code has jurisdiction, 
for sufficient cause, to confiscate property produced 
before it or in its custody even in the absence of 
proof that any offence was committed with respect 
to that property or that it was used for the commis- 
sion ofanoffence. WI Pyp1 Raxanna, In re, 8 L.W. 
350; 24 M. L, T. 256; 20 On, L, J. 1385:42 M.9 167 
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S. L1O, proceedings under- Magistrate 
declininy to-examine all defence witnesses, effect of —~ 
Confession of co-accused, admissibility of— Evidence 
Act (I of 1872), s. 30, applicability of. 

In & proceeding under section 1 0 of the Criminal 
Procedure Code, the Magistrate, after recording the 
evidence of as many witnerses for the defence as had 
been examined on behalf of the prosecution, declined 

“to examine the rest of the witnesses for the defence: 
Held, that it was not open tothe Magistrate to 

put such an arbitrary limit on the witnesses whose evi- 
dence the defence desired to adduce f 

A confession made by an accused on a charge of 
dacoity implicating himself and two others is not 
admissible against the others in a proceeding under 
section 110 ef the Criminal Prosedure Code Section 
80 of the Evidence Act is not applicable to such 
a caso, © C AMIRCLLA PRAMANIK v. EMPEROR, 2? O. 
W. N. 408; 20 Cr. L. J. 201 649 
———— Sa I 1 O— Proceedings, whether can be taken 

against person not residing but found within jurisdic- 

tion of ‘Magistrate Magistrate, whether con take 
aclion against person arrested outside his jurisdiction, 

Section tlt of the Criminal Procedure Code does 
not require that the person proceeded against should 
reside within the local limits of the Magistrate 
empowered to take action under the section. It is 
sufficient that the person should be withm those 
limits at the time when proceedings are taken. 

In the course of Police enquiries in connection 
with a dacoity committed within the [istrict of -4- 
Pergannahe, the petitioners were arrested in Calcutta 
and taken into the 24.Pergannahs. Thereafter, when 
under arrest, proceedings under section 110 of thé 
Criminal Procedure Code were taken against them 
by a Magistrate in the 21.' e:gannahs: 

Held, (!) that the Magistrate, who had no hand in 
the arrest of the petitioners or who did not cause 
them tobe arrested for the purpose of giving him- 
self jurisdiction, was competent to take proceedings 
against them under section LIO, Criminal Irocedure 
Code; 

(2) that the Magistrate was competent to take 
action ucder section !1C, Criminal Procedure Code, 
against a receiver in Calcutta, of stolen gonds 
obtained in the ?4.Pergannahs, found within the 
limits of the jurisdiction of the Magistrate at the 
time when the proceedings were taken © 
LAKHI NARAIN Das u, Emperor, 23 C. W, N. 100 20 
Cre L.J 183 < 165 

167, 654 





s. 117 
ss. 125, 428—Proceeding under s. +28, 
nature of—Remand order, validity of — Procedure. 
A proceeding under section IYA of the Criminal 
Procedure Code is neither appellate nor revisional 
and section 428 of the Code dealing with remand 
has no application to an order under section 125. 
Where, therefore, a District Magistrate finds that 
an order directing the furnishing of security is illegal 
or irregular he should set itaside. He has no juris- 
diction to remand the case to the Magistrate for 
further enquiry. Pat Nasisan v. EMPEROR, 27¢R, 
L. J. 221 | 781 








SS. 133, 137—Public nuisance — En- 
quiry—Procedure—Order passed as result of local 
inspection, legality of. 

Where if a proceeding under section 148, Urimi. 
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nal Procedure Code, the opposite party appears 
and shows cause, the Magistrate should under 
section 137 of the Code hold an enqniry as pro- 
vided for the trial of summons cases. The con- 
sent of the parties to have the case decided upon 
the local inspection dogs not dispense with the 
necessity of holding a regular trial under section 
137 and deciding the case on legal evidence. Pat 
Brau THAKUR v GOKHUL Ravt, 20 Cr. L. J. 217 777 
s. 137 777 
S: 144 ` 533 
ss. 144, 195—Penal Cole (Act XLV 
of 1860), s. I8—Order prohibiting holding of rival 
hat, validity of—Disobedjence of order Offence— 

Sanction for prosecution, 

An order passed by a Magistrate under section 
144, Criminal Procedure Code, prohibiting the 
holding of a rival haf on certain days near an old 
hat is not ultra vires and inoperative. Therefore 
disobedience to such an order is an offence punishable 
under section 19%, Indian Penal ode, provided sanc- 
tion for prosécution is given under section 195, 
Criminal Procedure Code © Nacevpro Nara 
Biswas v Ragnar Das Sinus, 23 0. W N. 141 :20 
Cr. D. J.1 3 97 
——— Ch. XII, Ss. 145, 146, 439 ~ 

Possession, dispute as to—Attarhment, order of, 

passed without investigation, tegality of—Com- 

promise, whether should be accepted— Revision- 

High Court, power of interference of, with orders 

under Ch XI. 

An order of attachment purporting to be passed 
under section 446 of the Criminal Procedure t'ode, 
without any attempt having been made tu decide the 
question of possession, although both parties claimed 
to be in possession and were ready to adduce evi- 
dence in sapport of their contentions, is not within 
the purview of section 48, Criminal Procedure Code. 

An order notreally within the purview of Chapter ~ 
XiT of the Criminal Procedure Code and so without 
jurisdiction can be revised under section 439, Criminal 
Procedure : ode. 


Chapter KIT of the Criminal Procedure Code does 
not in terms lend any countenance to the view that 
a Magistrate can attach property as to which a dis- 
pute exists merely because the parties wish him to 
do so, nor irit desirable that Magistrates should give 
effect to arrangements made between disputants 
which may themselves give rise to disagreements If 
the parties come to an understanding, it should be 
ofa kind which satisties the Magistrate that his 
interference is unnecessary N ABDUL BASHID KHAN 
v KHANDU, 20 Cr. L. J. 117 101 


—— Ch. XII, ss. 145, 439—Proceedings 
under Ch. XI1I—Formal order under s. 145, omission 
of, effect of—Revision, whether lies 
The drawing up of a formal order under sub- 

section (1 of section 145 of the Criminal Procedure 

Code is absolutely necessary to the initiation of 

proceedings under Chapter XIL of the Criminal 

Procedure Code. 

All proceedings pu-porting to be taken under 
that Chapter without first making snch an order 
are without jarisdiction and are, therefore, open to 
revision under section 439 of the Code. N MUHAMMAD 
HosrAM v, MUHAMMAN Suamr,20 Cg. L, J, 124 103 











7 


` 


Vol, XLIX] 
Criminal Procedure Code-—contd. 


Se 145-Land—Mining rights, whether 
land. ; 

Miaing rights fall within‘the definition of the 
term land in section ‘45 of the Criminal Procedure 
Code. Pat Anpgew Yuusv. A. H.Sxone, 20 Ur. 
L 4.199% 4P. D.A 154 647 

ma Sa IES, order wnder—Revision—High 

Court, interference by —Jurisdiction, question of. 

Noo der under section 45, Criminal Procedure 
Code, can be get aside in interference by the High 
Court io ita revisional jurisdiction, except on the 
ground of want of jutisdiction or of prejudics to 
the accased because the want of jurisdiction goes 
to the root of proceedings and prejudice to tne 
accused is always a reason for interference. 

Departure from procedure sufficiently grave might 
justify the High Uourt in holding thab an order 
was without jurisdiction N BALWANT v, BALERISH SA, 
2u Cr, L.J 76 495 
ss. 145, 146 —Possession neither with 

one party nor with othe:—Procedure—Aliachment, 

Where ima proceeding under section '45 of the 
Criminal Procedure Uode the Magistrate finds 








‘neither the frst party nor the second party in 


possession but finds that actual possession is with 
a person who does not claim to be in possession, he 
should proceed to attach the property under sec- 
tion 146 of the Code, as he is unable to find ont 
which of the contening parties is in possession. 
Pat BHAGJOGIN v. Emporor, 20 CR L I. 215 775 
S. S—Rejectim of evidence, whether 
- vitiates proceedings—-dJuris liction, refusal to exercise 

Mere wejection of evidence does not vitiate pro- 
ceedings under section !- of the Code of riminal 
Procedure. l6 dep nds upon the circumstances in 
each case whether the rejection of evidence would 
be tantamount to a refusal to exercise proper 
jurisdiction If the evidence rejected is a very 
material document affecting possession of a party, 
its rejection might furnish a good ground of griev- 
anceto thar party Pat Unit NARAYAN LAL v. 
SunpERMAN JHA, <0 Ce. L. J. 24 858 
ss. 1:5, 146, 195, 200, 476, 

537—Penal Code (Act XLV of ib6U), > '82— 

Settlement of land attached under 8. 146, whether 

judicial proceeding—Complaint made during pro- 

ceeding —sanction to prosecute complainant, legality 
of —Complainant, failure to examine, efect- of — 

Irregularity. 

Certain lands having been attached by a Sub- 
Divisional Oificer under section lir of the Criminal 
Procedure Code, he ordered his nazir to proceed 
to the spot and settle the lands by auction ‘the 
mazir held the auction and reported the highest 
bid to the Sub-Divisional Otficer Subsequently 
the accused filed a petition befo-e the Sub-Vivi- 
sional Officer alleging thit the nazir had settled 
the landa frandulently without holding an auction. 
The sub.Divisional Officer sent the petition to a 
Sub. Deputy Magist ate for enquiry and on the 
latter’s report that the allegations contained in 
the petition were false, directed the prosecution 
of the acoused under section 476 of the - riminal 
Procedure Code for an offence under’ section 142 
of the Penal Code. Tne acoused was tried and 
convicted of an offence under that section: 
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Sub-Divisional Officer under section 145 of the 
Oriminal Procedure Code having terminated with 
the final order under section 146 of the Code, the 
settlement of the attached ands was not æ judicial 
proceeding; 

12) that, therefore, the complaint of the accused 
not having been made during the course of a 
judicial proceeding, tha Sub Divisional Officer was 
not competent to direct the prosecution of the 
accused under section 478 of the Oriminal Procedurg 
Code; 

(3) that the order made by the Sub-Divisional 
Officer should be treated as a complaint on which 
cognizance of an offence under section 182 of the 
Penal Code could be taken under section 195, 
clause (1, of the Uriminal Procedure Code; 

.4 that the failure to examine tha Sub-Divi. 
sional Otficer as the complainant under section 200 
of the Uriminal Procedure Cede was a mere 
irregularity covered by section 587 of the Code 
and did not vitiate the trial, 

The examjnation of a complainant under sec. 
tion 200 of the Criminal Procedure Code is a very 
valuable safeguard which the Legislature has pro- 
vided and must be scrupulously observed and in- 
sisted upon, but under exceptional circumstances 
the omission toexamine the complainant may not 
vitiate a trial. Pat SAHEB Tewari v, Emperor, 0 
On wu. J. 247 919 
S. 147, scope of—Jurisdiction of Magize 

trate to pass prohibitive order against party 

claiming easement. 

Under section 147, Criminal Procedure Code, a 
Magistrate has jurisdiction to make a prohibitive 
trder against the party whois found not to have 
the right which it claims. 

Where ina proceeding under section 147, Crimi. 
nal Procedure Code, the first party claimed a right 
of passage over certain land which the other party 
denied and the Magistrate found that the right of 
easement claimed by the first party did not exist; 

Held, that the Magistrate hud jurisdiction to 
pass an order directing that the first party shall 
not use the passage unless it obtained the decision 
of a competent Court adjudging it to use it. C 
Pyart MOHAN SHAHA v. HARISH HANDRA SHABHA, 20 
UR h. J. 25} 923 
S. 14-7, scope of- Right to use water from 

aitificial channel for irrigation—Magis'rate, whee 

ther can declare right to cause obstruction. 

Where a wagistrate finds as a fact that a right 
of use of water in favour of any party exists, he 
can, under section 47 of the triminal Procedure 
Code, either direct an obstruction to be removed or 
direct that an obstruction or dam be constructed, 
as the case muy be, for the pdrpose of enabling 
the party to enjoy the use of water declared in 
his favour. 

A dispute concerning the right to the use of 
water from an artifivial water channel for the purpose 
of irrigation comes within the scope of section 147 











of the Criminal Procedure Vode. Pat MANZUR 
Hussain v Gauri Lat Das, 20 CR L. J. 209 769 
ss. 154, 855 
s. 165 494 





SS. 165, 166, 235 —Acts forming part 
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lawful assembly at different places—Unity of design 

and object, though specific unlawful objects at each 

of those places—Separcte trial, whether necessary. 

Where there were three different unlawful 
assemblies at three different places, each with a 
different common object but all in pursuance of 
a common purpose or design, vz, to prevent Police 
Officers from searching a place, and the whole 
occurrence arose out of a common cause: | 

Held, that the acts of all the accused were parts 
of the same transaction and might be the subject of 
charge in one and the same trial, 

The evidence of the whole occurrence must be 
before the Court before it can tome toa proper 
conclusion as to the nature of the offences committed 
by the different personsconcerned in the occurrence, 
IVI Kuisuna AYYARU, EMPEROR, 24 M. L., T. 96; (1918) 
M. W. N. 526; 8 L. W. 226;20 OR. L. J. 145 337 
S. 195 97,919 
S. 195—Penal Code (Act XLV of 1860), 

88. 193, 211—Sanction for prosecution, form ofj— Sanc- 

tion to prosecute for false evidence—Preceedings 

under s. 211, legality of. 

Jn giving sanction for the prosecation of a person 
for an offence, the Court should, as far as practicable, 
state the offence in respect of which the prosecution 
is sanctioned and also specify the Court where it was 
committed, 

Where an order graiiting sanction for the prosecu- 
tion of the accused ranas follows:— 

“Record seen, Sanction allowed:” 

Held, that this was not a substantial compliance 
with the letter of the law. 

Ifa sanction is granted fot prosecution under 
section 193, Indian Penal Code, proceedings ip respect 
of an offence under section 211 of the Code cannot be 
sustained. Pat Sueo Guunam SAHU v. KHEYALI 
THAKUR, (1918) Pan. 366; 20 Cr, L. J. 182 164 
S. 195 (1) (b), (C)—Sanction for pro- 

secution-—Duty of Court—Opinion on merits, avoids 
ance of-——Insolvency proceedings— Claim petition- 
Affidavit presented to Official Assignee, false state. 
ments in High Court, power of, to grant sanction. 
In sanctioning the prosecution of a person the 
Court should abstain from giving anything like an 
analysis of the materials submitted to it for the 
purpose and avoid expressing any opinion as to 
the probability or otherwise of a conviction, All 
that a Judge in giving sanction is called upon to 
do is to feel that the matter is one which, on the 
face of it, requires investigation by a magisterial 
Court. 4 
A claimant in insolvency proceedings who files 
an affidavit in support of his claim before the 
“ Official Assignee, who is empowered as a subordi- 
nate officer of the Couré to investigate it, is a 
party to the proceedings before the Court within 
the meaning of section 126 (J), (c) of the Criminal Pro- 
cedure Code, 4 
The High Court can, therefore, in the exercise of 
its insolvency jurisdiction, sanction the prosecution 
of the claimant for false statements contained in 
such affidavits. M è Hazen Monamepn HABIULLAH 
Bapsua Sans, In the matter of, 36 M. L, J. €0; 20 Cr. 
L. J. 193 641 
S. 195, cls. 6, 7 (a)—$Sanction to pro- 
secule— Application to Subordinate Judge, dismissal 
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of—Appeal, whether lies to District Judge or High 

Court. 

An application for sanction to prosecnte, in 
respect of an offence arising out of a case decided 
by a Subordinate Judge ôn appeal from a Munsif 
and in which a second appeal was pending in 
the High Court, was made to the Subordinate 
Judge who dismissed it. A further application was 
made to the District Judge who held that he 
had no jurisdiction to entertain it, and that the 
application should be made to the High Court: 

Held, that the Court of the District Judge being 
the Court to which the Court of the Sub-Judge 
was subordinate, the application had been rightly 
made to him. A GANESH Dart TEWARI v, JITTAN 
Tampour, 17 A. L. J. 191; 20 Cr. L. J. 211 771 
S. 196, scope of—Sanction by Government 

—Sanction for actual words of complaint, whether 
- necessary. à 

Under section 196 of the Criminal Procedure 
Code, itis not necessary that the actual words of the 
complaint should be sanctioned. 

The Government authorized the District Magis. 
trate by telegram to prosecute the accused 
under section 124, Indian Penal Code, after con- 
sultation with the Public Prosecutor and directed 
the District Magistrate to submit the complaint 
prepared ‘for issue of supplemental sanction:’ 

Held, (1) that the last clause of the telegram 
should be read apart from the rest of the order and 
that if was not intended to refer back to the first 
portion of the telegram or to limit the authority 

ven; 

g (2) that the telegram contained sufficient sanction 
under section 196, Criminal Procedure ‘ ode, 

Per Napier, J.—Section 196 of the Criminal Pro- 
cedure Code is not an enabling section. It is a 
disenabling section and must be read simply ag re- 
quiring the specific authority of Government for 
VARADARAJUDU NAIDU, Inve, 25 M. L. T. 15; 36 M. L, 
J. 64; (1918) M. W. N. 926; 20 Or L. J. 186; 42 M. 
180 602 

S. 197 — Magistrate of Second Class, offence 
committed by— Sanction to prosecute—District Magis. 
trate, whether cangrant sanction— Interpretation of 

Statute—Dictum, erroneous, in previous order of 

Court, whether binding. 

Where an offence is committed by a Magistrate 
of the Second Class, sanction for his prosecution can, 
under section 197 of the Criminal Procedure Code, 
be given by the District Magistrate to whom ho 
is subordinate and whose power to give such sanc- 
tion is not limited by the Local Government. 

The accused, a Tahsildar and Magistrate of the 
Second Class, while enquiring into a complaint, lost 
his temper with a person whom he suspected of 
prompting a witness and gave him a beating with 
a stick, He was convicted by the District Magis. 
trate of an offence under section 323 of the Penal 
Code. On revision to the Chief Court, the Judge 
before whom the application came on for hearing 
set aside the conviction on the ground that no 
sanction had been granted for the prosecution of the 
petitioner under section-197 of the Criminal Pro. 
cedure Code and remarked that the accused could 
not be prosecuted without the previous sanotion of 

. 
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the Local Government. On the matter again com- 
ing before the District Magistrate the latter granted 
sanction for the prosecution of the petitioner under 
section 197 (1) of the Criminal Procedure Code: 

Held, (1) that the dictum of the Judge that the 
sanction of the Local Government was necessary for 
the prosecution of the acpused was erroneous and 
that the District Magistrate was not bound by it; 

‘21 that under section 197 (1) of the Criminal 
Procedure Code the District Magistrate had power 
to sanction the prosecution of the accused. P 

INDAR SINGH v. EMPEROR, 4 P. R. 1919 Cr; 20 Or. L. 
J. 152 344 
———— S: 200 : -919 
S: 203—Procedure—Refusal to summon 

accused without examining complainant or any of his 

witnesses. 

The complainant, whose brother had been mur- 
dered, lodged an information before the Police 
against the accused. The Magistrate, without 
examining either the complainant or any of the wit- 
nesses he wished to produce in support of his 
complaint, came to the conclusion that the case was 
one in which no Jury would convict the person com- 
plained against and refused to summon the accused: 

Held, thatthe Magistrate should not have dis- 
posed of a case of so serious a nature without 
examining the complainant or any of his witnesses. 
C TUZLAR RAHMAN V. ABEDOR RAHAMAN, 29 C.L. J, 

“50; 20 Cr. LJ. 175: 23 0. W N, 392 495 
ss. 233; 234, 235, 239—Joinder of 

charges —Conspiracy—Same 

whether can be tried together. 

Twenty-three persons obtained a loan from 
Government on a joint bond Acoused, who wero 
asked by the Revenue Collector to collect the first 
instalment of the loan fromthe borrowers, made a 

` misrepresentation to each borrower of the amount 
due by him and thus obtained a sum of money in 
excess of that really due by the borrowers: 

Held, thatthe misrepresentation in each case being 
the same, and the offences having all been committed 
at the same time and place, and in pursuance of the 
samo conspiracy, they were all committéd in the 
course of the same transaction and could be tried 
together under the provisions of sections 235 and 239, 
Criminal Procedure Code. © Karras CHANDRA PAL 














1, Buprror, 29 O, L. J. 31; 20 Cr. L, J. 122 106 
S. 235 337 
S. 239 106 
—~ §. 239—Public Gambling Act (IIT of 


1867), ss. 8, 4—Offences under ss. 8, 4—Joint trial, 

legality of. E ` 

Whena gambling den is raided and somo persons 
are found gambling therein in the presence of the 
owner of occupier of the house in which gaming 
is going on, thé offence of the keeper isso in- 
timately connected with that of the players that 
the two must be regarded as part and parcel of 
the same transaction. Such cases are within the pur- 
view of section 239 ofthe Criminal Procedure Code 
and all the offenders, whether keepera or gamblers, 
can be proceeded against in the same trial P 
Baana MAL v. EMPEROR, 6 P. R. 1919 Cr; 20 Or. L. 
J. 219; 49 P. L. R. 1919 779 
S. 250, applicability of, to cases where 
complaint discloses offence triable by Court of Sessicn, 
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The provisions of section 259 of the Criminal Pro- 
cedure Code are inapplicable to a oase in which the 
complaint discloses an offence triable by a Court of 
Session, even though it is actually tried by a Magis- 
trate specially empowered under section 3) of the 
Codo. P Mumammap HAYAT v. Bona, 1 P. R.1919 
Cr; 200R L J 14! 173 
ss. 250, 476—Penal Code (Act XLV 

of 1860), s. 211—Compensation, order to pay—Proe 
_ secution for false charge, whether competent —Dis- 

cretion, exercise of. $ 

A Magistrate, while disposing ofa criminal case 
before him, ordered the complainant to pay Rs. 100 
as compensation to the accused under section 250 
of the Criminal Procedure Code. Three weeks 
after the disposal of the case the Magistrate passed 
an order directing the issue of notice upon the 
complainant to show cause why he should not be 
prosecuted for an offence under section 211, Indian 
Penal Code: 

Held, that in the circumstances of the caso 
the order calling upon the complainant to show 
cause why he should not be prosecuted was not 
proper and would not be justified in the exercise 
of a sound judicial discretion, Pat Larsi HARI v. 
Emperor, 20 Or. L. J. 226 








S. 307 —Trial by Jury—Judge disagreeing 
with verdict—Reference to High Court—Statement 
of reasons for verdict by foreman, effect of ~Penal 
Code (Act XLV of 1860), ss, 395, 411, 412, 

The accused was tried by a Jury in the Court 
of the “Sessions Judge on charges under sections 
896, 411 and 412, Indian Penal Code. The case 
or the prosecution was that within two days from 
he commission of a dacoity five of the articles‘ 
stolen in the course of the dacoity were found in 
the possession of the accused. In delivering the 
-verdict of not guilty by the majority of the 
Jury, the foreman volunteered a statement 
of their reasons in the following terms :— 
“On the ground that the accused had no know- 
ledge that the articles were obtained by dacoity.” 
The Sessions Judge, disagreeing with the verdict 
made a reference to the High Court under sec- 
tion 207, Criminal Procedure Code, on the ground 
inter alia that the statement of the foreman 
showed that the majority of the Jury had accepted 
the evidence regarding the factum of the dacoity 
and also the evidence identifying the articles found 
in the accused’s shop with articles stolen by tho 
dacuits: 

Held, that the foreman’s statement coald not 
be, regarded as a complete or exhaustive statc- 
ment of the reasons which had led the Jurors to 
their conclusions and to their verdict of not guilty 
and that as the evidence of the identification of 
the stolen articles was not satisfactory, it could 
not be held that the gnilt of the accused had been 
‘established beyond reasonable doubt. © ENPEROR 1, 
Cunanoo Lan, 22 C. W. N. 1028; 20 Cr. L. J. 228 

783 

SS. 344, 526—Sessions trial, adjourn- 
ment of, legality of—Procedure—Tranafer of case 
grounds for. 

Ordinarily a Sessions trial once begun should be 
continued de die-in diem until it is finished, No such 
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case should be adjourned for hearing except for 
very good reasons. 

When a single day was fixed for a Sessions trial 
and it was obvious that owing to the large number 
of witne*ses to be examined the trial could not be 
completed on that day: 

Held, 11» that under these ci: cumstances the Ses- 
sions Judge should have postpnned the trial to some 
Subsequent date when it could be continued de die in 
diem; 

. 2+ that the refusi of the Sessions Judge to 

postpone the trial was a ground for transferring the 

case to some other Court. A Ram SARUP v. EMPEROR, 

17 A, L. J. 48:20 Cr. L T, 127 

~——-—$S. 367, 424—Appellate Court, judg- 
ment of, contents of. 

Where in the judgment of thé Ist Court, evidence 
.is set out at great length and discussed in detail 
and the reasons for believing the prosecution evi- 
dence are fully explained, the judgment of the’ 
Court of Appeal, which confirms the judgment of 
the trial Court, does not become defective in law 
by reason of the fact that it does not set oub 
again in detail the whole of the evidence and the 
yeasons for believing the: prosecution witnesses, if 
it appears from that judgment that the Appell:te 
Court appreciated the points for its decision and 
considered the evidence and appreciated the argu- 
ments ‘advanced against the credibility of the 
prosecution witnesses and still believed them. G 
KUFILUDDIN BARKAR v. EMPEROR, 2U Cr Le J 238 

862 
S. 417—Acquitial, appeal against—High 

Court, interference by—Approrer, statement of. 

The indications of the guilt of the accused must 
be obvious or the evidence too strong to be rejected 
before the High Court will interfere in an appeal 
against an order of acquittal, P PaLLIa v, EMPEROR 
20 OR L. J. 18% 604 
S. 417—Bengal Regulation VIII of 1816— 

Bengal Regulation II of 1829— Legal Remembrancer, 

whether tublic Prosecutor—Appeal presented by 

Legal Remembrancer, whether competent, _ 

. Although the office of Legal Remembrancer, 
Bengal, which received legislative sanction in 
Regulation VIII of 1856, was abolished by Regula- 
tion [iL of, 1829, it was revived in (844 or 1845, 
and the fact thatthe office is now the creation of 
executive or administrative order in no way 
obscures the identity of the officer. 

Therefore, an appeal against an acquiltal pre- 
sented to the High Court by the Superintendent 
and Remembrancer of | egal Affairs, Bengal, who 
by notification of date the I9th May 19/5 has 
been appointed by the Local Government to be 
by virtue of his office Public Prosecutor in all 
cases heard by the High (ourt of Bengal in the 
exercise of its appellate jurisdiction, is not incom- 
petent. © SUPERINTENDENT AND REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL v Tunaram BARODIA, 28 ©. 
W. N. 96; 10 CR L. J. 170 490 
> S. 423—Case heard and decided by Bench 

of Magistrates— Judgment signed by one Magistrate 

—Appeal—Judgment sent back “to be signed by 

other Magistrate—Procedure, legality of. 

In acase heard and decided by a Bench of two 
Magistrates the judgment was signed by only one 
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of them. On appeal the District Magistrate sent 
the judgment back to be signed by the other Magis- 
trate: : 

Held, that the procedu-e adopted by the District 
Magistriite was in no way opposed to the pro- 
visions of section 423 of the Uriminal Procedure 
Code and that the order made -by him was a 
mere incidental order which he considered just and 
proper. A Gopar Das v. EMPEROR, 17 A. L. J. WOR; 
20 UR. L. J. 214 774 
S. 423—Trial by Jury—Appeal—Verdict 

set aside—Re-trial, 

The petitioner was convicted in a trial by the 
Sessions Judge with a Jury on a verdict of guilty, 
On appeal the verdict of the Jury was sab aside 
on the ground of ir.egularity and the following 
order was made bv the High Court: “It will be 
open to the Crown to proceed further with the 
vase, if itbe so advised ..We direct that until a 
fresh trial, if any, the accused be enlarged on bail 
to the satisfaction of the District Magistrate:” 

Held, that the order of the High ourt did not 
amount to an acquittal or discharge, butto an 
order for re-triul, subject to the right of the rowa, 
if it thought fit, to withdraw the proceedings <= 
Beni MADHUB KUNDU v. EMPEROR, 23 U. W, N, 9 29 











O L.J 34: 20 Cr. L. J, 225;46 0, 212 849 
S. 424 862 
S, 428 781 
SS. 431, 439—Revision—Death of ap- 





plicant, effect of —Abatement pf revision, 

The principle contained in section 43! of the 
Oriminal Procedure Hode is applivable also to cases 
on the revision side, so that on the death of an 
applicant for revision the revision would abate 
except in so far as it relates toa sentence of fine, 
P Davtat RAM v. EMPEROR, 8 P. R. 1919 Cr; 20 CR, 
L. J. 214: 95 P, L. R. 1918 774 
S. 439 101, 108, 774 
Ss. 439 —Revision—Sentence, enhancement - 

of—High Court, interference by. 

Where a sentence passed by a Magistrate is not 
illegal, the mere fact that the High Court might 
have passed a heavier sentence is not of itself a 
sufficient reason ‘to entance the punishment inflict. 
ed, in the exercise of its revisional powers P 
EMPEROR t. BUDHA, 7 P.R. 1919 UR; 2U OR L.J. 


2 2: 48 P. L. R. 1919 772 

——— S. 476 850, 917, 919 

Sı 476—Sanction to prosecute—Court, 
power of, to grant sanction long after close of judicial 
proceeding in which offence was committed. 

A Court is competent to exercise powers -con- 
ferred upon it by section 476, Criminal Procedure 
Code, in respect of an offence committed before it 
in the course of a judicial proceeding although the 
fact that the offence nad been cummitted did not 
come to the knowledge of’ the Court until long 
after the close of the proceeding. 

Per Hula, J. -The powers conferred by section 
476, Criminal Procedure Code, should ordinarily be 
exercised only af or immediately after the con- 
clusion of the trial in which the offence is alleged 
to have been committed and by the Judge before 
whom it was committed or to whose notice it was 
brought in the course of a jadicial proceeding., But 
no universal rule can be laid down that in no caso 
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4 
should the order for prosecution be made by an 
officer otherthan the one before whom the offence 
was committed. C Sarat CHANDRA SEN v. EMPEROR, 
20 Cr L.J, 184 600 
S. 476, scope of —Jurisdiction—Appellate 

Court, power of, to grant sanction—Magistiate, 

juriadiction of, to take cognizance of case— Territorial 

jurisdiction, whether necessary. 

All that section 476 of the Criminal Procedure 
Code requires is that an offence mentioned or re- 
ferred to in section 195 of the Code should have 
been brought to the notice of the Court in the 
course of a judicial proceeding. 

Where an appealis preferred to a District Tudge 
and is disposed of according to law, the District 
Judge is fully competent to grant any sanction ander 
section 4:6 in respert of any offence that may 
have been committed in the case. 

Section 475 of the Criminal Procedure Code vests 
jurisdiction in a Magistrate to try a case if one is 
sent to him for trial by a Court mentioned in that 
section. All that is required to give jurisdiction to 
the Magistrate to try the case is that he shonld 
have been the nearest Magistrate. The section has 
nothing to do With local or territorial jurisdiction 
at all, Pat Rer NARAIN SINGH 4. EMPEROR, 20 CR. 
L. J. 202 650 
S. 476 —Successor of oficer initiating pro- 

ceedings, competency of, to direct prosecution—Order 

reserved~-Issue of fresh notice to party by successur— 

Institution of proceedings de novo, legality of— Long 

pendency of proceedings—Right of party aggrieved 

te revocation of sanction, 

Section 76 of the Criminal Procedure Code does 
not limit the power to direct prosecutjon to the 
officer who disposes of a case. His successor-in. 
office ĉan continue the proceedings and dirèct pro- 
seoution under the seotion 

The long pendency of proceedings under the 
section or unreasonable delay in :assing orders will 
not'per se render the sanction illegal, but it is open 
to the party aggrieved to prove that he was 
prejudiced bythe delay and that sanction should be 
revoked on that ground M Koricusrtt VENKATA- 
suBBAYYA v EMPEROR, 25 M, L, T. 18; 9 L. W. 74: 20 
OR, L J. 172% (19 9 M. W. N. 119 492 
S. 488 (4) —“Mutual consent”, meaning 

of—Maintenance —Jurisdiction. 

What the law contemplates by sub-se tion 4 of 
section 44x of the Criminal Procedure Code is 
what is well recognized in affiliation proceedings 
between husband and wife under English Law, 
namely, that where the husband and wife have lived 
apart by adefinite contract mutually made between 
.them, affiliation proceedings are inapplicable A 
contract voluntarily and freely made and entered 
into between the parties by reason of the ill-treat. 
ment of the husband towards his wife would be an 
act of their own volition. Such an agreement would 
be a voluntary act and contract by the parties 
themselves anfettered by the decree or declaration 
of any tribunal. 

Where, however, a husband and wife are living 
apart in obedience to the decree of a Panchayat of 
their castemen by which the wife is awarded 
maintenance, it cannot be said that they are living 
apart with mutual consent within the meaning of 
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sub-section 14) of section 468 of the Criminal Pro- 
cedure Vode. Pat Marnus Sonar v, MATURWA 
KUER, 20 Cr. L.J 154; 4 P. L. 0.109 346 
s.5I7(D) ` 167 
S. 522, scope of—Order, whether must be 

passed at time of convistion—-Forcible dixpossession— 

Criminal force, use of, whether necessary. 

Itis not necessary that an order under section 
52 of the Code of ‘riminal Procedure must be 
made at the time of conviction: it is enough if it ig 
made without unreasonable delay after the con- 
viction, 

The provisions of section 522 of the Criminal 
Procedure Code are applicable to a case where the 
complainant is forcibly dispossessed from land, 
although no criminal force is ased in the sensa that 
no assault is committed and the complainant is not 
bodily removed from the land. U B NGA Po Tox v, 
Emperor, 3 U. B. R. (1918) ll; 20 On, L.J 116 


99 

—— S. 526 - It, 912 
S» 526 —Transfer of case—Wagistrate, ai- 

legations against, absence af—Restramnts imposed by 

Police, whether ground for transfer, 

The accused, who was a Havildar of Police, was 
placed on his trial on charges of extortion under 
section 384, Indian Penal - ode. As pending the 
trial certain unreasonable restraints were imposed 
apon him by the superior officers of Police which 
hampered him in his defence, he made an appli. 
cation to the High Court for the transfer of the 
proceedings against him to another District: 

Held, (1) that as the application for transfer was 
not based on any allegation against the Magis. 
trate in whose Court the proosedings were being 
conducted, an order of transfer could not be made; 

\2 that if the unreasonable restraints which 
hampered the aconsed in his defence were not 
removed by the superior officers of Police, it would 
be necessary for the High Court to consider 
whether pending the removal of the restraints 
the criminal proceedings against the accused should 
not be stayed. © HARIHAB Roy v. EMPEROR, 20 CR L, 
J. 2-0: 23 0. WON. 479 854 
——— sS. 537 : 919 
———~ S. 556 Prosecution directed by Municipa 

Committee -Magistrate who is President of Com. 

mittee, whether competent to try case. 

Accused was tried at the instance of a Municipal 
Committee for an offence under the C. P Municipal 
-Act, The evidence in the case was recorded by 
the Naib Tahsildar, and the case then went to 
the Tahsildar who was also the President of the 
complainant Committee: 
~ Held, that despite the proviso to section 556 of 
the Criminal Procedure Code, the Tahsildar should 
not have tried the case himself N Rameao v. 








` MUNICIPAL COMMITTEE Dott, 20 Cr. L, J. 244 916 


Criminal trial—Burden of proof—Conviction 
based on probability, legality of - Complainant, un. 
corrcborated statement of, whether suficient , 

An accused person should not be convicted upon 
the uncorroborated statement of the complainant 
that he saw the accused committing the offence 
with which he 1s charged 

In a criminal trial the case of the prosecution 
gannot gain any strength on account of the weak: 


1040. 


Criminal trial—concld. 


ness or improbability of the defence theory and 
in order to obtain a conviction there must be a 
definite, positive and certain finding that the case 
for the prosecution, as alleged, is proved and that 
the offence has been brought home to the accused. 

In a criminal case the accused cannot be con- 


victed upon the prosecution case being more | 
probable than that of the defence. Pat Bax 
Sonper Samay v. EMPEROR, 20 CR. L. J. 253 925- 


Burden of proof—Crown, duty of. 

“ Tna criminal trial the onus is upon the Crown 

to prove by the best evidence procurable the guilt 

ofthe accused. Pat Krsar v. Emperor, (1919) 

Par. 33; 4 P. D. J. 74; 20 Cr. D. J. 181 I 

Crown Grants Act (XV of 1895), 
s. 2 ` 821 


Custom—Adoption—Mohal Rajputs of Fazilka 

Tahsil in Ferozepore District. 

There is no custom of adoption among Mohal 
Rajputs of the Fazilka Tahsil in the F'erozepore Dis- 
trict. P BAM SINGH v. Hart Sinen - 987 

Alienation—Pathans of Attock Tahsil; powers 
of. $ 


Obiter. —Pathans of the Attock Tahsil have an 
unrestricted power of alienation qua their pro- 
perty, whether ancestral or self-acquired. P Sarr 
KEAN v. ALAF KHAN : 391 








Ancestral property, whether liable for just 
debts incurred by last male holder—Special custom 
—-Burden of proof. 

Tho decision of the Full Bench reported as 
Jagdip Singh v. Bawa Narain Siagh, 15 Ind Cas. 866; 
4 P. È. 1913; 160 P. W. R. 1912; 173 P, L, R. 1912, is 
a perfectly correct exposition of the general rale 
that ancestral landed property left by a deceased 
male proprietor governed by crstom is not liable in 
the hands of the next holder for a just debt, unless 
the debt has been expressly charged on the land. 
But it is always open to a litigant to plead 
special custom and prove that the person in possession 
“of the ancestral property, which it is sought to 
attach, is the legal representative of the deceased 
debtor and that the property is deemed to be the 
property of the said debtor. 





Per LeRossignol, J.—There is no universal rule that 
among tribes that follow custom, a male owner of 
ancestral landed property has only a life-interest 


INDIAN GASES, 


in that property and thet on. his death his interest | 


lapses except in certain ascertained cases, e g., when 
he leaves a widow or when he has encumbered the 
property for sufficient and legal necessity. 

Jagdip Singh v. Bawa Narain Singh, 15 Ind. Cas. 86"; 
4 P. R. 1913: 160 P. W. R. 1912; 173 P. L R. 1912, is 
misleading in that it lays down one universal princi- 
ple and appears to hold that all the incidents of the 
tenure of a male owner of ancestral landed property 
have been exhaustively ascertained. 

The onus of proving special custom is on the party 
alleging it, atany rate in the case of parties who have 
not complete control over their ancestral holdings. 
P Miror v. COHAJU Ram, 17 P. R. 1919;6P W R. 
1919, 281 


- Law-—Presnmption—Burden of 


proof 





Malabar 


, 
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Cutchi Memons, law governing. 

Cutchi Memons are governed by Muhammadan 
Law as regards the execution of their Will. B 
SARABAI AMIBAT «v. MAHOMED Cassua Hast Jan 
Manosrep, 21 Bom. L. B. 49 y 
Dahyak or daswant, nature of—Dahyak, 

whether charge on property—Cash allowance in 

perpetuity, whether dahyak. 

Dahyak or daswint is closely analogous to nankar 
and is a charge on the property. 

A cash allowance in perpetuity. awarded by an 
order of the Settlement Officer and amounting to a 
tenth of the Assessment Officer’s assumed “rental 
is of the nature technically known as dahyak or 
Daswant. Q Pran Kunwar ~v. SHANKAR BAKHAH 
Singa, 210. C. 327; 6 0, L. J. 152 509 
Damages, claim for—Malicious act—Legal right 

not infringed, effect of—Ceremonies in temple, non- 

performance of, by trustees to cause loss to arohaka 

— Voluntary contributions, loss of —Cause of action. 

In a suit by an Archaka of a temple against 
the Moktessors to recover damages for their wilful 
non-performance of certain ceremonies which de- 
prived him of voluntary donations from worshippers: 

Held, that the plaintiff had no cause of action 
as the Moktessors owed a daty to the public and 
not to the Archaka to perform the ceremonies, and, 
therefore, however malicious their action to injure 
the plaintiff, they were not liable in damages to him. 

Malice does not by itself give a cause of action, 
unless there is an infringement of a legal right. M 
SUBRAYA BHATTA v. SRINIVASA SHANBHAGA 800 


, proof of ~Evidence, indefinite, effect of-—Court, 
duty of. : 

The difficulty of estimating damages is no ground 
for refusing to fix them, or for giving nominal 
damages only. If the party whose duty it is to 
prove damages does not give the best evidence, 
every presumption should be made against him: if 
there is any range, the range should be taken. 
against him: but this does not relieve the Oourt 
altogether of the duty of assessing the damages as 
best it can on the evidence and materials actually 
before it. PC Joser, A. V. v, B. Suew Bux, 17 A. 
L. J. 158; 86 M. L. J. 151; 29 ©. L. J. 348; 26 M, L. T, 
225; 23 C. W. N. 601 69 


Defamation—Imputation of crime to master by 
servant—Communicution to cv-employee with view to 
starting enquiry—Privilege, nature and extent of-— 
Special damage, proof of—Repetition of slander, effect 
of. 

An imputation of a crime made in good faith 
by an employee against his employer as a result of 
his suspicion and communicated to a co-employee 
with a view tothe latter starting enquiries, is privileg- 
ed, being a communication made in the interests of the 
communicator, and no action’. for slander would lie 
in respect thereof. 

The English common law rule as to special dae 
mage being necessary to support an action for slander 
except in certain cases ir inapplicable to India. 

Per Wallis, O. J.—Taking it to be defamatory to 
say thata person is suspected of having committed 
an offence, the person agaiusb whom the offence is 
alleged to have been committed must have a quali- 
fied privilege to discuss the case, mentioning his 
suspicions to people who may be in a position to 
throw light on it, and the privilege is not exceeded 





~ 
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where the words actually chafged are merely words 
of. suspicion. 

Per Seshagiri diyar, J. —To support the plea of 
privilege it is not necessary that the person to 
whom the communication is made should have an 
equal interest with the communicator. 

Whether the pablisher of a libel would exceed the 
privilege by repeating it is a matter that @epends 
ou the circumstances of each case. M Lestiz 
Rogers. J. B.v A. R. Rases FAKIR MUHAMMAD SAIT, 
85 M. L. J. 873; 24 M. L, T. 461; 9 L. W. 104; (1919) 
M. W. N 113; 42M. 132 630 


Privilege, absolute—Pleadings, statements in, 
whether iprivileged—Compromise, whether bars suit 
for damages, 

Defamatory statements made daring the course of 
the pleadings in the civil suit are not privileged. 
The fact that,the dispute in the suit in which 
the defamatory statements were -made was settled 

_by a compromise is by itself no bar to the maiu- 

“sainabilify of an action for damages for defamation. 

© DALPAT SINGH v, AMARPAL Sivas, 210. 0. 3241: 6 

O. L. J, 26 . A` 


Defence of India Act (IV of 1915), 
ss; ‘I, Suds, (3), 2—‘Rest of the Act,’ mean- 
ing of — Rules framed under s. 2, whether put of 
section—Notification applying rules to a Province, 

whether necessary —Rules framed under Act, rr, 20, 
39—Offences, trial of, in Provinces to which ss 3 to < 
11 not extended—Forum—‘District’ Magistrate’ in r. 
80, whether includes Acting District Mayistrate. - 
' Tho words ‘the rest of the Act’ in seotion l, sub- 

section 3», of the Defence of India Act refer, to the“ 

‘subsequent sections of the Act, and not to th& rules 

to bə framed under section 2, which are to have effect 

at once and as if enacted in the Act. The ruled should 
not-be read as forming an additional section” to the, 

_ Act, but-as part of the section itself. 


— 





Offences vreated by the rules framed under section : 


2, ia provinces to which sections 3 to 'l of the Act 
ere not extended, are triable by the ordinary tribunals 
indicated by section 29, Criminal Procadure Uode. 
The words of rale 20 of the Dafenos of India Act 
must be readas if they contained after the words ` 
‘District Magistrate’ the words ‘Acting "District 
- Magistrate or Magistrate executing the functions of 
a District Magistrate.” WM KANDASAMY PILLAI In re, 
(1918) M. W. N 856; 35 M. L. J. 736; 24 M, D: T. 505; 
20 Gr, L. J. 129: 42 MA 69 161 
Divorce Act (IV of 1869), S. 14 ~—Evi- 
dence of adultery —Confession by epange nk Vok 
lusion. ` 
An-uncorroborated . confession of adultery by a 
respon tent in matrimonial proceedings may be 
acvapted as evidence against the party making it, 
and inay be acted upon, if the Court is satisfied that 
the confession is true and that thereis no collagion 
batw do the parties. al B Sug v., Ma Pwa Say, 
11 Bug. L. T 197 333 
5. 35 —Alimony pondente ‘Lite, _ discretion 
of Court to give. ` 
The cals of taglish Commaa Law that a husbind 
is not bound to-mtintain his wife if’ shs has co g- 
mitted alulsery, dosa not extend to tha c33 of 8 
wife woo avers that-she has bean forced to pro- 
stitution by her husband. 
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This rule of Common Law does not fetter the 
Court’s discretion to give alimony pendente lite if it 
thigks it just and reasonable to do so, 

The practice “of the English Courts in these 
matters is not applicable to India under section. 11 


of the Divorce Act $ Dan BURCHELL v. IVY. 
WINIFRED BURCHELL, 12 8. L. R. 89 
Docu ment, construction of 291 


Easement—Ancient lights—Obstruction— Nut. 
sance, 

To constitute an actionable obstruction of light 
and air it isnot enough that the light is less than 
before. There must.be such a diminution of light 
as to constitute a nuisance, and to render the occu- 
pation of the house uncomfortable according to the 
ordinary notions of mankind, and in the case of 


“business premises to prevent the plaintiff from 


"Ve. 


carrying on his business as before. L B BALTHAZAR 

& Sons v, M. A. Paar, 11 Bur. L. T. 109 458 

of light and air, extinguishment of ~Abandon- 
ment of easement—Non-user, effect of—Pulling 
down old building, whether destroys right. 

A prescriptive right may be lost.through abandon- , 
ment, ‘but this would depend on the intention to 
be gathered from the ‘circumstances in each parti- 
cular case. If the interval is long and it is clear 
from the other ciroumstances that the right to 
light and air has been entirely abandoned, there 
can be no doubt that a fresh period of presorip- 
tion would be necessary to establish such a right 
but mere non-user does not amount to abandon- 
ment. Further, it is not necessary that the build- 
ing to enjoy the light shonild be identical with that 
which acquired the right, identical in the sense either 
of structure or of the purposes for which it is to 
be used. Pat Mewa Sao v. NASIRUDDIN 


Right of way—Grant, whether can be inferred 
from long enjoyment—Severance of tenemenis—Im- 
plied grant of right of way. 

Plaintiff, who was the owner of one of two tene- 
ments which had at one timea commen owner, 
claimed a right of way over ‘the other tenement, 
which belonged tothe defendant: 


' Held, that taking into consideration the fact that 








` the right of way had been enjoyed for more than 


20'years, the proper conclusion to arrive at was that 
there, was an implied g grant of the way that was used 
for’so many years in favour of the plaintiff at the 
time of the severance of thetwo tenements. © 
AUGRAHIT NAPIT v, NABNATANNESSA BIBI, 29 O. L.T 
61 


Easements: Act (V of 1882), S. I5— 
. Easement of lightand aiv—Peaceable enjoyment, 
.what is—Interruption, Protest, whether amounts to 
interruption. 

Peaceable enjoyment, within the meaning of sec- 
tion L5 of the Easements Act, means enjoyment 
without interruption or opposition of the servient 
owner sufficient to defeat the enjoyment 

Obstruction ` or ‚opposition to the enjoyment ofa 
right of easement must find expression in some- 
thing done on the servient tenement itself. 

Mers protest on the part of the seryient owner 
does not amount to interruption. B Baz "KuRVABBAI 
y, JAMBEDJI RUSTAMI DARUYALA 
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Estoppel 312, 356, 737 
Suit on mortgage—Sale of equity of redemp- 
tion subject to mortgage —Agreement to relinquish 
claim for interest—Vendeé, whether estopped from 
pleading want of consideration for mortgage. 


Plaintiffs sued for recovery of Rs. 1,92,331-7-0 
on the basis of a deed dated the 15th May 1906, 
by which 8. and Oo. mortgaged the immoveable 
property of the Jamna Mills to one G. L. and his 
sons, plaintiffs Nos. 1 and 2. G.L. was the head 
.of the plaintiffs’ firm: carrying on business under 
the name of B. L.G. L. and at the time of the 
mortgage he was also the Managing Director of 
the mortgagor. Company. -It appeared that the 
Jamna Mills went into liquidation in 1900 and that 
9, and Co. bought the Mills for Rs. 2,830,000 at a 





- public auction on 26th January 1901. On the 6th 


of May 1806, the Directors of S.and Co. resolved 
to borrow Rs. 2,00,000 from the frm of B. L.- 
G. L. on the security of the immoveable property 
of the Mills, and hence the deed in suit was exe- 
cuted in favour of G. D, and his sons. Subie- 
quently. S. and Co. went into voluntary liquidation 
r liquidator sold 
the equity of redemption of the Jamng Mills to 
defendant No `l on 23rd February 1915, stating in 
the deed that the vendee, was liable for the pay- 
ment, of the plaintiffs’ mortgage-money and that 
the mortgagees had relinquished their claim for 
interest from the date of the liquidation to the 
date of the sale. On the 28rd July 1915, Defend- 
ed a deed by which he conveyed 
the property to defendants Nos, 2, 5,6 and 7 sub- 
‘ject to the plaintiffs’ mortgage, the vendees being 
made liable to pay the amount due thereon: 

Held, (1) thatthe mere admissions of the mort- 
gage and the amount of the mortgage debt contained 
in the sale-deeds did not debar the defendants 
from pleading that there was no consideration for 
the mortgage of S. and Co; 


from the date of the liquidation to the date of the 


sale did operate as an estoppel, and the defend- i 


ants, who derived their title from the liquidator, 


were precluded from disputing the consideration - 
for the mortgage and the amount of the mortgage- 


debt specified in the sale-deed; ` 

(3) that the plaintiffs were consequently entitled 
to.a decree for the amount claimed. P Bana PARSHAD 
4. SUJAN SINGH 997 
what is. ` ` 4 
. Estoppel is only a ‘rule. of evidence which 





. precludes a person from denying the truth of some 


statement previously made by him or the conven- 
tional statement of facts upon the basis of which 
an agreement has been entered into. S FIRM or 
KHUSHAIRAM MILKIRAM ~v. Firm or MmssRs, RALLI 
BROTHERS, 12 5. L. R. 78 “7 44g 
Evidence, fresh, whether admissible im appeal— 

Appellate Court, duty of. g 

Where a point is sufficiently covered by the issues 
framed by the Court of first instance and it appears 
that the parties had every opportunity of producing 
evidence upon that point, the Appellate Court must 
refuse to, admit fresh eyidence when the appeal 
comes before it. O MEHRBAN Sines v, RAGHUNATA 
'BINGH, 6 O. L. J 768 


(2) that the fact’ of the morigagees having 7 AL (2)— Wil, 


` consented to relinquish their claim for interest . 


ta 
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—, relevant, exclusion of, effect of-—Court, whe- 
thér can refuse to record evidence—Procedure—Suit, 
dismissal of, 
legality of. $ 
In a suit on bonds dated more than three years 

. prior to suit the plaintiff depended on parb-pay- 
ments endorsed on the back of the bonds to show 
that the bonds were alive and could be sued upon. 
Defendant No. 1 alone contested the suit; defend- 
ant No 2 did notappear. To prove the part-pay- 


ments the plaintiff had eight witnesses present in’ 


Conrt and also account-books the entries syherein 
might corroborate the statements of the witnesses. 
The trial Judge, allowing only four of the plaintiff's 
witnesses to be examined and also excluding the 
account-books from being given in evidence, dis- 
missed the suit as against both the defendants: 
Held, `()) that as against the defendant No. 2 the 
suit was a non-contested one and judgment should 
have been entered in favour of the plaintiff for the 
amount claimed and costs; ` ` i 
(2) that.as against the defendant No, 
Judge should have permitted the plaintiff t6 
adduce evidence in’ support of his case. © Lan 
MOHAN SAHA v, TAZIMADDIN I 756 
Evidence Act (lof 1872), S. I3—Map 
prepared by private party long before suit, whether 
admissible , f 


against non-contesting defendant, .; 


1 the 


A map prepared by a private party long before i 


the institution of a suit for’ declaration of title 
is not admissible in evidence’ under section 13 of 
the ‘Evidence Act, unless it is proved that it was. 
a transaction by which a right was, recognized - or 
“ asserted. C Suasni Buusan v. NAWAB oF MURSHAD- 
ABAD (71 Bi Tu 951 





—— S. 30 "654 
——— S: 30, applicability of . . 649 
———— S. 33 —Registration Act (XVI of 1908), s. 





genuineness of, proof of—Enquiry 
before Sub- Registrar— Depositions, whether admissible 
` in subsequent suit, ais 4 
Depositions made before a Sub-Hêgistrar at an 
enquiry under section 41 (2) of the Registration Act 
on the presentation of a Will are admissible in evi- 
- dence in a subsequent suit between the. parties in 
which the genuineness of -the Will is in dispute, 
provided the witnesses are dead and the othér part 
had an opportunity of cross-examining them. M 
LANKA LAKSAMANNA V. LANKA VaRDHANAMMA, 35 M. 
L, J. 657; (1918) M. W. N. 913; 9 L. W. 98; 42 m 
7 S. 34—Account-books, entries un, value of. 
‘Books of account are important pieces of evidence, 
and if it is proved that an entry made therein was 
made in the ordinary course of business, then such 
entry is a most material piece of evidence to 


corroborate the statements of witnesses. © Lan 
MOHAN v, TAZIMADDIN > . , i 756 
S. 35 . 984 
——— sS. 58 a : 278 





S. 65—Secondary evidence of contente of 
document called for- but not produced, whether ad- 
missible, ; 

In a suit for recovery of possession of certain ro- 
sumed chowkidari chakran lands the defence: was that 
the defendants held the lands under a- putnidar who 

` had a putni lease of the mahal in which the lands 
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were situate and the lands, when resumed formed 
part of the land let out by the putnidar to the defend- 
ants. In support of their plea the defendants wanted 
to prove the interest of the putnidar by adducing 
secondary-evidence ofthe putni lease as the lease, 
though called for from the supérior landlord, was not 
produced: The trial Court held that the putni lease, 
being available and not having been produced 
secondary evidence of its contents could not be given: 
‘Held, that all reasonable steps to produce the docu: 
ments having; been taken, the defendants were 
entitled to prove the contents of the lease by 
secondary evidence, © “Ara Benary XEORA v. DAL 
Moan BInGHA Roy 507 
S. 65, CI. (C)—Secondary evidence—Ad- 
missibility of copy when original not found. ~ 

Where after search an original kabuliyat cannot 
be found, a copy of such kabuliyatis admissible in 
evidence. © JIBAN KALI MUKHÈRIRE v. MANIMALA 
Dasst 1006 
mma Sq 68 A 
——— S. 78 (6)—Civil Procedure Code (Act V 

of 1908), s. 18—Foreign judgment, suit on—Certiji- 

cate not filed—Time to procure certifitate, whether 
can be granted. 

Where ina suit on a foreign judgment it appears 
that the provisions of section 78 (6) of the Evi- 
dence Act have not been complied with, the Court 
has power to grant time to- the plaintiff to obtain 
and file the requisite certificate. P SANTA SINGH v. 
Rata SINGH, 14 P, R. 1919 383 
S. 9O—Preswmption as to genuineness of old 

deed, when proof insufficient—Court, discretion of. 

It isopen to a party when producing an old deed 
to rely on the presumption under section 99 of the 
Evidence Act and also on its proof; and the Court 
may presume a deed to be genuine ever though it is 
not satisfied with the evidence tendered to prove its 
execution. O Dwarka v. Marxa, 6 O. L.J. 20 419 

x S. 92 193 
Sa 94—Transfer of Property Act (IV of 

1882), ss. 58, 59—Registration Act (XVI of 1908), 

ss. 17, 49-——CGonstruction of docwment—Sale-deed— 

Contenporaneous unregistered agreement to reconvey, 

admissibility of, to show creation of mortgage 

by conditional sale—Intention of parties Extrinsic 
evidence. 

Extrinsic evidence of the intention of the parties 
to adoonment that what on the face of itis an 
absolute sale should operate only asa mortgage ig 
inadmissible in India. 

Where a document purports to be an absolute 
sale, a contemporaneous unregistered agreement by 
the vendee to reconvey is inadmissible to prove 
that the deed of sale is in reality a mortgage by 
conditional sale. 











Per Wallis, 0. J.—A mortgage by conditional sale ` 


consists of an out and out conveyance and a de- 


feasance clause and an unregistered agreement to . 


reconvey cannot be tendered as evidence of a de- 
feasance clause affecting immoveable property 
under section 49 of the Registration Act. 

Per Seshagiri Aiyar, J.—In order that what pur- 
ports to be an absolute sale may be regarded as a 
mortgage by conditional sale, the condition as to 
redemption must be sought within the terms of 
the document or ing document of the same high 
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character. That is to say, the document which is 
relied upon to derogate from the absolute con- 
veyance must be of the same character as the con- 
veyance itself. MI Purri Seswa A1YAR v, ia 








(1919) M. W. N 87 - 9 

— S. 106 103 

——— S. 114, ill. (b) $ 604 
S. 114, ill. (e) 402 


s. 114, ill. (e). 

Under section 114, illustration (e), of the Evidence 
Act a Court may presume that all acts done in 
connection with an official document were legally 
performed. Pat Kuipiz Box v., BMPEROR, 3 P. L, J. 
636; 20 Cr. L. J. 139 . 171 
Execution of decree—Delivery of possession 

of property not covered by decree—Application by 

judgment-debtor for restoration of property and 
correction of mistake—Jurisdiction of Court to 
correct its mistake. 

‘A Court should correct its own mistgkes and 
not drive the parties to a subsequent suit. 

Where in execution of a decree the Court Officer 
delivers possession withont the knowledge of the 
judgment-debtor of lands not covered by the 
decree, the Court is bound to correct the mistake 
on an application made by the judgment-debtor 
within the period of limitation. Pat Suazo Prasan 
Rarv DHARAN SEN RAI 948 
Execution of deed—TWliterate executant 

touching pen and giviny it to literate person to sign 

for him. 7 

Where an illiterate executant of adeed touches 
the pen and then handsit over to a literate person 
and asks him to sign tbe deed on his behalf, this 
amounts to sufficient execation of the deed. O 
BATROHAN SINGH v. Ganea BAKHSH Sinan, 6 odi J, 





34 
Extension of time —Mistuke of legal adviser, 

whether sufficient cause. s 

An honest and bona fide adyico of a legal ad- 
viser given upon an untrue statement of facts is 
not a sufficient cause, within the meaning of sec- 
tion 5 of the Limitation Act, for the extension of 
the period limited for the filing of an appeal. Pat 
BIBI FAKHRUNNISSA v, HAM BHANJAN Siyen 1000 
Extradition Act (XV of 1903), ss. 3, 

4—Criminal Procedure Cade (Act V of 1848), s 

526— Warrant issued in respect of non-eatraditable 

offence — Proceedings, legality of— Transfer of extradi- 

tion proceedings, whether can be directed—Bail, 

Under section 4 of the Extradition Act a Magis- 
trate issued a warrant for the arrest of a person 
for the offence of escaping from lawful custody. 
On being arrested that person applied to the 
High Court for discharge from custody on the 
ground that the offence for which he was arrested 
was not extraditable: 

Held, that although the warrant was issued for 
the offence of escaping from lawful custody, in- 
asmuch as the complaint on which the warrant 
was issued and the direction of the Local Govern- 
ment referred to an offence of theft which was 
an extraditable offence, the arrest was legal. 

Per Sanderson, O. J.—The High Court has no 
jurisdiction under section 526, Criminal Procedure 
Coie to transfer an extradition proceeding. 

Per Woodroffe, J—The High Court having no 
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general superintendence over e radition proceed- 

ings has no jurisdiction to grant bail in such pro- 

ceedings. C Tora, A.C.v, EMPEROR, 46 O. as is 

Cr L. T, 241. 

Factories Act (XII of 1911), s. ai (a) 
See contrary to provisions of Act— Offence 
—Proo, 4 

~The Factories Act is a “special Act and before 
a conviction can be had under section 41. (a) of 
the Act there must be definite evidence to show 
“that the boy was either employed or was allowed 
to work contrary tothe provisions of the Act. A 
SANEHI RAM v Emperor, 17 A. L.J. 223; 20 0R. D. J. 
236 860 
Family arrangement, when can be set 

aside—Minor, whether bound by arrangement. 

In the absence of proof of mistake, inequality 
of position, undue influence, coercion, fraud or 
any similar ground, a partition or family arrange- 
ment made in settlement of a disputed or doubt- 
ful claim is a valid and binding. arrangement 
which the parties thereto cannot deny, ignore or 
resile from. . 

If the parties have settled a dispute, such settle- 
ment will not be set aside onthe ground that it 
gave to one of the parties more than what he 
might possibly have recovered if he had taken 
judgment of the Court upon the matters in difer- 
ence besween them. The Courts will not be dis- 
posed to scan with much nicety the quantum of 
consideration. 

There is nothing’ in the doctrine of family 
arrangements opposed to the general principle that 
when it is sought to bind a minor by an agree- 
ment entered into on his behalf, it must be shown 


that the agreement was for the benefit of the, 


minor. Jf improper advantage has been taken 
of the minor’s position; a family arrangement can 
be set aside on the ground of undue influence or 
inequality of position or one or other of the 
grounds which would vitiate such arrangement in 
the case of adults. But where there is no defect 
of this nature, the settlement of a doubtful claim 
is of as much advantage fo a minor as to an 
adult, and where a genuine dispute has been 
fairly settled the dispute cannot be re-opened solely 
on the ground that_one of the parties to the 
family arrangement wasa minor. C KERAMUTULLA 
Mian v. KEAMUTULLA MBAH, 23 C. W, N. 118 886 

Ganjam and Vizagapatam Agency 

Rules, rr. 10 (2), 

Agent to Special Assistant Agent after issues, legality 

of— Jurisdiction of High Qourt under r. 20, limits 


of. 

The power of the Governor’s Agent to transfer 
suits to the Special Assistant Agent under rule 10 
(2) of the Ganjam and Vizagapatam Agency Rules 
is not limited ‘to cases in which no proceedings 
have been taken before transfer. The rule em- 
powers the transfer of a part-heard case after 
issaes have been framed. 

The High Court will not, under rule 20, inter- 
fere with an order transferring a part-heard case 
by the Agent, as the orderof transfer, however, 
improper, is not vitiated by a want of jurisdiction. 

The High Court will not interfere, under rule 20 
qf the Ganjam and Vizagapatam Agency Rules, on 
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Ganjam and Vizagapatam Agency 
RulesS—séoncld. 


any technical ground or on account of errors 
which have not prejudiced the parties on the 
merits, and, where the application undér the rule 
is in the nature of a second appeal, it will not 
ordinarily interfere with the lower Court’s findings 
of facts WI ZAMINDAR or BODOKIMIDI v, Susin KUMAR 
LAHIRI, (918) M. W:N. 772 
= ts Se 0 8i I 
General Ulauses Act (X of 1597. Sa 
3 (57) reid 
s. 17 (1) 
Government of India Act, 1915 ki 
46 Geo..V, ~.61),;s. 107 389 ee 


Grant of property for maintenance—Writing, whe: 
ther necessary. 

Per Kanhaiya Lal, J.C (Daniels, A J.C., dubitante’, 
—A grant of immoveable property by -way of 
guzara, not being a grant of the corpus ; but only of 
the right to enjoy the usufruct, need not necessarily 
be in writing O Gasesz Kaur v. Ixprapat Kvar, 6 
O L. 4.7; 21 0. C. 360 406 
Guardians and Wards Act (VIII of 

1690), SS. 31; 48~—Sale by certificated guard. 

tan with sanction of Court, whether can be set aside 

—Guurdian, fraud and misrepresentation by, effect of 

—~Purchaser, bona fide, position of. 

Having regard to the provisions of sections 31 ` 
and 48 of the Guardians and Wards Act, a suit 
to set aside a sale of the plaintifi’s property, made 
on his behalf during his minority with the sanction 
of the District Judge by his certificated guardian, 
cannot be maintained successfully, unloss it can be 
shown thatthe District Judge's order was illegal~ 
or that the sale was not in conformity with that 
order, or that the proceedings were vitiated by 
fraud on behalf of the purchaser. Even if it be ` 
established that the Court was misled by fraud 
and misrepresentation onthe part of the guardian, 
the sale cannot be set aside unless itis shown that 

the purchaser was privy to the fraud or at least 
was aware of it. Therefore, a bona fide purchaser 
is sufficiently protected by ‘the fact that the sale 
was sanctioned by the District Judge. O Sarronay 
SINGH v. Ganaa Baxusn SINGH, 60 1.5.39 375 
ss. 34, 35—Surety bond, assignment of, 
validity of, when principal bond missing-—Suit.on 
surety bond— Suit by assignee when no order to exhrdit 
accounts or apply balance due, maintainability of— 

Breach of conditions of bond—Remedy, proper— 

Limitation Act IX of 1908), Sch. I, Art. 68. 

The Court, as the obligee of a bond executed by 
suretiss under section 34 (a) of the Guardians 
and Wards Act, is alone entitled to sue ‘on it in 
the absence of an assignmentin due form of law. 

The fact that the principal bond executed by the 

rdian is missing would not prevent the surety 
bond being duly assigned. 

Where a surety bond is assigned onthe ground 
that, there was a prima facie case of maladministra- 
tion against the guardian and there is no ovroof of 
a failure on the guardian’s part to ob ya specific“ 
order of Court either to exhibit accounts or to pay 
or apply the balance found due as directed, there 
‘ig no breach of the conditions in the bond and 
an action on itis not maintainable. 


` 








= 


¿< Vol, XLIX] ~ 


D 


` hag some means. 


r 


Guardians and Wards Act—conold. 


y Obiter.—In the oase of bonds under the Guardians 
and Wards Act, the proper course is td -get an 
order to pay against the guardigu under section 34 
(d) ‘or a decree against him, and, if he fails to 
satisfy the order or decree, then to sue the sureties 
in respect of this breach as to which there will be 
no defence, and the Article of limitation ‘governing 
the suit would be Article 68 of Schedule I of the 
Limitation Act, unless the bond charges immoveable 
property, when that Article may be inapplicable M 
PATHAMMA RE KRISHNA CHETTIAR v, VENKATACHALA 
Cnerriar,*36 M. L. J. 114,9 L. W. 278; 26,M. l. T. 
229; 42 M. 202 | ` 


— SS. 34 (d), 45—“Recusancy” in s. 46, 
meaning of—Failure to comply with requisition. 

The word “recusancy” in section 45 of the Guar- 
dians and Wards Act means something more than 
mere disobedience of an order to pay and the per- 
gon who faile “to pay” in compliance with a requisi- 
tion under clause (d? of section 84 of the Act should 
not be sent to jail in the absence of proof that he 
C Burar OHAND DUTTA v. , NARAIN 
HANDRA DUTTA 624 


3 ss. 41,45 (1) (C)—Accounts, guardian, 
whether can be directed to render, after termination 
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of guardianship—Court, power of, to direct guardian” 


to deliver property of ward in his possession — Guar- 
dian, money spent by, for benefit of minor—Order to 
deliver money, validity of. : 


Section 41 of the Guardians and Wards Act only 
empowers the Court to reg sire the guardian to 
deliver, as it directs, any accounts in his posses- 
sion or control relating to any past or present 
property of the ward; the’ Court has no power 
to order the guardian to render accounts after the 
termination of the guardianship. The Court, 
however, has power under clause (8) of the 
section to direct a guardian on the termination 
of his guardianship to deliver any property (which 
includes money) belonging to the ward in his 
possession. x 


Where a guardian has actually applied thie 
money belonging to the ward in his hands 
for the necessities or benefit of the minor, he 
cannot be called upon to pay such money as 
property of the minor in. his possession and 
detained in jail for non-payment, merely because 
there was no permission to spend the money in 


that way. C ABDUL Hast v. MALEKA KHATUN, 29 





0. L. T, 44 13. 
- s. 45 624 
——— s. 45 (1) (c) 132 
S. 48 375 


Guardianship—Natural guardian, acts done by, 
how far binding on minor. 

Where a minor’s father’s step-mother is the only 
person who can act as the guardian of the minor's 
interest, the former has to be treated as the natural 
and lawful guardian of the latter. 

ån act done on behalf ‘of a minor by his natural 
and lawful guardian 1s binding upon him, unless 
and until he succeeds in avoiding it by proceedings 
properly taken fur that purpose. Q Kati PRASADU 
Bay BATAN, 6 Q. L.J. 747 : 6 


~ 


1045. 
High Court (Mad)., Original Side— 


Practice— Minutes, modification of, bejore formal onder 

drawn up—Jurisdiction of Court $ 

A Judge sitting-on the Original Bide of the Madras 
High Court has jurisdiction to modify the minutes of 
his order before the formal order is drawn up. 
MAHBOOB BI v. SHERIFA Br, 24 M L. T. 500; 36M L. 
J. 29; (1918) M. W. N. 928; 9 L W, 217; 42 M 269 

; | 373 
Hindu Law—Adoption—<Adoption of cousin 

of adoptive father's father—Law—Sentiment. 5 

Under Hindu Law the adoption to A (by his widow) 
of his father’s cousin (father’s brother’s.son) is not 
invalid Such anadoption is opposed to the Hindn 
sentiment but is not prohibited by Hindu Law, 
B MALLAPPA Parappa Hospetr © Gancava GANGAPPA 

OSPETI, 21 Bom. L. R. 17 517 
me Arithority to \ adopt — Unregistered 
- deed empowering adoptor to manage property, effect 

of—Adoption, validity of—Agreement not to exercise 

power of adoption, legality of—Public policy— 

Adoption made after vesting of property in sollateral 

heirs, effect of—Défeasance of estate—Impartible 

estate, incidents of. 

It is not competent for a widow having power to 
adopt to give up the power in consideration of 
an advantage to herself, asthe authority is given 
to her not for herself but for the benefit of her 
husband. 

Therefore, an agreement by the widow whereby 
she undertakes not to exercise the power to make 
the adoption is void as being opposed to public 
policy. 

The theory that an adoption must be made to 
the last male holder has no application to the 
case of impartible zemindaris, The fact that the 
estate has passed to a collateral heir when the 
adoption is made does not extinguish the power 
of adoption given by a man who held an in- 
defeasible estate, the succession to the estate being 
only provisional and subject to the emergence of a 
male heir to the latter., The person taking the 
estate till such heir comes into existence or his 
heir only takes a defeasible estate. 

Per Seshagiri Aiyar, J.—A co-parcenayy, in the 
sense that the members constituting it have an 
interest in the property, does not exist in the 





cage of an impartible xemindari. A zemine 
dari is not the joint property of all the 
members of the family. Nonetheless @ gemin- 


dari is joint family property in the sense that 
succession to it must be traced from the members 
constituting the ‘family. There is an essential 
differenge between co-parcenary or joint property 
and joint family property. A co-parcener has the 
right either to joint enjoyment or tc partition, 
A member ofa joint family has not that right 
necessarily. In the case of an impartible pro- 
perty, it is joint family property controlled by a 
custom which gives the enjoyment for the time 
being to a single heir by primogeniture. 

The name of a document is not conclusive of 
its character. Therefore, by merely styling an in. 
strument a Will the provisions of the Registration 
Act cannot be got over. Mi JAGANNADHA GAJAPATI v. 
Konsa Bruart Dro, 11919; M. W.N. 62; 26 M. L. T. 
101; 9 L, W. 305 929 
—_ Joint family— Adoption to a deceased 
co-parcener—Jubsequent adoption on death of firet 





& 
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adopted son while infant, validity of—~Adoption 

to last male owner, theory of, limits of—Rights of 

second adopted son. oe i 

The adoption by a widow of a deceased Hindu 
co-parcener, after the death of a prior adopted son 
while an infant and unmarried, is ‘valid ond the 
second adopted son inherits to both the joint and 
separate properties of his adoptive father. 

The power to adopt comes to an end when the 
estate is vested in a person whoisa full owner 
and fully capable of himself ‘continuing the line of 
succession, and when once an estate is so vested, 
even though the last full owner has not taken 
steps to provide for its devolution “after his death 
but has allowed if to devolve by process of law on 
a collateral, he has by his act or omission divested 
the succession and, therefore, the widow of his 
father cannot step in to divest the new heir in whom 
the property has vested. 

Per Oldfield, J.-—The existence of a co-parcener 
otherwise competent to take by survivorship is no 
obstacle to the widow’s exercise of the power of 
adoption as recognized in Musammat Bhoobun Moyee 
Debia v. Ram Kishore Acharj Chowdhry (Chundra- 
bullee’s case), 10 M I. A. 279: 3 W. R. P.O. 15; 1 
Suth. P O. J. 574; 2 Sar. P. O. J. 111: 19 E. R. 97b and 
in Madana Mohana , Ananga Bheema Deo v, 
Purushothama Ananga Bheema Deo, 46 Ind. Cas. 431; 
35 M. L. J. 138; 6 P. L. W. 1798 L W. 167; WALL. 
J. 725; (1918) M. W. N. 621; 24 M. L. T. 281; 28 
C. L. J. 4038; 41 M. 855:.20 Bom L. R. 1041; 230, 
W. N. 177; 46 I. A. 156 ‘P. O,). 

Per Phillips, J.—The-theory that an adoption should 
be to the last male holder is not applicable to joint 
Hindu families living in co parcenary, Wi Vavxara- 
RAMIER Y GOPALAN, (1918) M.W. N. 779; 35 M. L J. 
698; 24 M, L. T 440:9 L. W, 43 . 48 
Adoption, object of—Authority given to 

widow to adopt either in Lifetime or on death of natural 

son, validity of—Power to adopt, whether can be 
exercised by testator’s widow after death of natural 
son leaving widow but no issue. 

Where a Hindu dies leaving a son and a 
widow and gives authority to the widow to adopt a 
son, inthe event of the death of the natural son, 
the authority so given will not be invalid merely 
because the widow is also given power to adopt 
even during the lifetime of the natural son. 

The object of adoption among Hindus is not 
merely the due perpetuation of lineage but also 
to secure for the adoptive father and his ancestors 
the spiritual blessings which only an heir male can 
confer. 

A Hindu died leaving a son, K, and a widow, 
M., and by his Will gave the widow power to adopt 
either during the lifetime or on the death of K. 
After the- death of K, who died withont issue and 
leaving only a widow R, M. adopted the plaintiff. 
R. also adopted the defendant a month before her 
death, although she had no authority from KE, to 
adopt. After the death of R the plaintiff brought 
this suit against the defendant for recovery of posses- 
sion of property left by K: 

Held, (1) that the adoption of the plaintiff by 
M. was valid inasmuch as the said adoption, 
which was made after the death of K, without 





INDIAN. CASES, 


[1919 
a 


Hindu Law=conta ' 


issue, did not have the effect of divesting Ks 
widow of the estate then vested in her: 

(2) that M?’s power to adopt could be exercised 
and was not extinguished by the death of X. leaving 
R. as his widow. C Kusup BANDHU SAHA v. ROMESH 
CHANDRA AHA, 23 O. W. N.358: +9 C. L. J. 214 609 
Adoption -— Twice-born castes — Kshat- 

riyas—Religious rites —Datta homam ceremony— 

Son of same gotra—Pollution. 

Among the twice-born castes of Hindus the datia 
homam is an essential ceremony for adoption bat for 
some reagon & relaxation has been made in favonr of 
a son belonging tothe same gotra. oe ME 

Where religious rites are not a necessary requisite 
for an adoption, their omission cannot affect its 
validity and, therefore, the fact of pollution, which 
only affects the degree of merit attached to the 
religious rites, is also immaterial to the validity of the 
adoption. - 

There is no prohibition, in Hindu Lew among 
Kshatriyas against the adoption of a brothers child 
before the llth day after birth by reason of the 
doctrine of pollution, or before the 21st day by 
reason of the impurity of the body of the child. Pat 
LaksuMIMAL! JEMAMANIV. Upir PRATAP- SINGA, 3 P, 
L, J. 499 : 215 
Alienation by father set aside in suit by 

sons—Alienee, whether liable for mesne profits. 

The possession of a transferee from a Hindu 
father, under a deed which is set aside on con- 
dition of the sons’ paying a certain sum of money 
to the vendee,- cannot be said to have been un- 
lawful while the deed stood and no mesne profits 
can, therefore, be awarded against him P C Banwarr 
LAL v. MAHESH, 21 O. 0, 228; 41 A. 63; 23 0. W.N. 
577 \ 540 


by female—Purchaser, duty. of, to 
ascertain theextent of powers—Reversioner, contin- 
gent, whether can bind his expectancy by joining in 
deed of sale—Estoppel—keeding the estoppel, doctrine 
of, applicability of. 

It is the duty of a person dealing with a Hindu 
female to acquaint himself with the extent of her 
powers. 

Inasale by a Hindu female her grandson, who 
was a contingent reversioner, joined, and purported 
to dispose of his future interest: 

Held, that the association of the grandson in the 
deed of sale was wholly futile and had no legal 
effect in validating the transaction if otherwise 
invalid. P C Gur Narayan v SHEO Lan SINGH, 17 
A L.J.66 36 M. L.J 68;9L. W. 385; 23 C. W.N. 
62]; 1 U, P.L. R. 1 . I 

Inherltance—dneestral and self- 
acquired property—Sons living separately from father, 
whether entitled to inherit. 

‘lhe mere fact thata Hindu son ceases to iive 
with his father, does not, in the absence of a 
partition, disentitle him from sharing in the joint 
ancestral or self-acquired property left by his father 
along with the other sons of the latter who lived 
jointly with him. A Kunwar Banapurv. MADHO 
Prasad, 17 A. L, J. 161 620 | 
~ Joint famtly—Ancestral property small 
as compared with subsequent self-acquisitions by mem- 
bers of family--Jointness— Presumption, 
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. members of-the family. 


N 


The pisuna plot of jointness in -respect of pro- . 
per ty subsequently acquired by each member of a 
joint Hindu family- is not rebutted by the fact 
that, the ancestral assets were smallin proportion 
to the yalue of the subsequent acquisitions. 

While it is possible that a member ofa joint 
family should make separate acquisitions and keep 
moneys and property so acquired ag his separate 
property, yet the question whether he has done-so is 


_ ty be jadged from all the circumstances of the case. 


N KRISANAJI v. PARAMANAND 240 

Joint. family—Decree against father, 

whether binding on sons ° 

A deoree passed against a Hindu father as karta 

of the joint family is binding on his sons as 

Pat SAKAL SINGH v. 
627 
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Father ‘adjudged . insolvent—Sons, 

share of, in joint property, whether liable to be sold. 
. Where a “Hindu father is adjudicated an insol- 
vent, his‘sons’ shares in the joint family- property 
are not liable to be sold to pay his debts,. Pat Sanas 
NARAYAN Sani v, WAJID Huesain "848 


Dedication to idol on -occasion of 
performance of religious’ obsequies by manager, 
validity of—Oral dedication—Registration, absence 
“of, effect of —Transfer of Property Act av of 1882), 
ss. 5, 128. 

The ‘manager of a joint Hindu - family is com- ` 
petent to make’a gift of family property to an 
‘idol on the occasion of the performance of religious 
obsequies,- 

A person can make a gift to the trustees on 
behalf of an idol or he can make offerings 
in thè temple to an idol. “In, either pase the idol 
can and does own the property. In the former” 
case the gift must be in writing and: registered, 
Where the dedication is to the idol'itself by appro- 
priate recitations from the Slokas òr by words of 





semara nag 


` similar import, the gift isnot to any sentient being, 


real or artificial, within the meaning of section 5 
of the Transfer of Property Act and the provisions 
of section 123 of the Act relating to registration-do 


' not apply. WI RAMALINGA UHETTY v. SIVACHIDAMBARA 


Ouerry, a W. 224; 25 M. L.T 258; 86 M. L J. 575 > 
742 
——— Gift to one member—Presumption. 
-There is no presumption thata gift by æ stranger 
to one individual member of a joint family is in 
reality a gift to the family. N Barroonat v. HIMMAT 
SINGH “912 


Karta becoming lundtic—Quard- 

ian, whether can be appointed of property of lunatic 
nan by member other than karta, validity ~ 
~ 0 ` 

A’ guardian of the property ‘of a lunatic cannot 
` be properly appointed in respect of the. lunatic’s-- 
interest in the property of an undivided Mitakshara 
family, the reason being that mo outsider can be 
allowed to intermeddle with the property and 
affairs of æ joint Hindu family merely by being’ 
appointed the guardian of an meompetent mompa 
of that family. | 

Where the ‘members. of a joing Hindu family 
consist of a lunatic father and ‘ati adult son, 
_ the son must be ‘presumed to be in fact the karta 
\ ` 
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of the joint family. 
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A047 


~ 


Pat Parmi Duss v. MAHADEO 
907 - 


Joint family—Manager taking advant- 
age of position as against minor membera— 
Minors, remedies of 

Mitakshara Law prevailing in 

Southern India—Alienation and gift by co-parcener, 
‘ validity of—Gift- in consideration of promise of 

marriage, validity of. 

The general rule of Hindu Law i is, that the manag- 
of an undivided Hindu family or 
any other member’ cannot alienate any portion of 
the family property except for necessity. 

Under the Mitakshara Law, however, as -prevalent 
in the Madras Presidency a co parcener may alienate 
his own share either in the whole of the family 








. property or in any particular item of it for valuable 


consideration. He canrot, however, make a valid 
gift of his share. 

A gift made by a co-parcener in pursuance of a 
promise in consideration of marriage is an aliena- 
tion for consideration within the rule of Hindu Law 
“and is valid andis enforceable against the alienor’s 
share. WI NANJUNDASAMY CHETTY v einer 9 
L. W. 132; 42 M 154,35 M L.J. 242; .1919) M. W. 

N. 139 25 M. L. T, 874 
Partition, suit for- Dissolution of 

status—Specific Relief Act (I of 1877), 6. 42— 

. Givil Procedure Code (Act V of 1903), s “54, O, XX, 

r, 18 (1)—Declaration of shave in joint property, 

suit for, maintainability of—Consequential relief, 

“failure to ask, effect of—Property assessed to land 
revenue, 

The presentation of a plaint asking the Court to 
ascertain and to declare the share of the plaint- 
iffs in property which had a ong belonged to a 
_joint family of which the plaintiffs and the defend- 
ants were members, dissolves the status of joint 
family membership as between the parties to the 
litigation. 

Where the. whole of the Sooners of a joint family 
is land assessed to revenue, a suit for the parti- 
tion of such property would be governed by the 
provisions of section 54 and Order XX, rule 18, 
clause (1), of the Civil Procedure Code. All that 
the Qivil Court could do in respect of such pro- 
perby would be to ascertain the share of the plaint- 
iffs and to‘give them a decre declaring the amoun t 
of. that share as against the defendants, leaving 
the plaintiffs to take any steps they might think 
proper for the actual partition. of their share in the 
Révenue Court, in accordance with law as laid down 
by section 54 of the Code of Civil Procedure. There- 
fore, a. sait for a declaration of the plaintiffs’ share 
in such property without asking for partition is 
not barred by the proviso to section 42 of the 
Specific Relief Act.. A Rupan Rar v, Sus Karan 
Rar, 17 A.L J. 112 3 

Properties held by .member— 

_Presumption—Self- acquisition—Burden of proof— 

Acquisition in name of particular member, effect 

of. 

The legal presumption is that all the properties 
held by any member of a joint family, so long as 
the family is joint, are joint properties and that 
acquisitions made by the several members in a 
joint family,-while the family is joint, are pre, 
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sumed to have been made from joint funds and 
belong to the joint family. 

The onus lies on the party who asserts self-acquisi- 
tion. 

The mere fact that any particular acquisition is 
in the name of a specific member of the joint 
family, does not warrant the assumption that it is 
the exclusive acquisition of the member_ named 
and not of the whole’of the joint family, P Gopat 
SHAH v. JAWAND SINGH 1007 
Joint famlfy—Purchaser from co- 

parcener, obstruction to, by purchaser from manager 

—Suit for possession by co-parcener’s vendee, dis- 

missal of—Subsequent suit for sale priče and litiga- 

tion expenses, maintainability of —Cause ofaction— 

Limttation, starting point of. 

Plaintiff purchaséd certain properties from a 
janior member of a joint Hindu family on 12th 
January :909, When he attempted to take pos- 
session, he was obstructed by a prior purchaser 
of the properties from the manager of the joint 
family. Plaintiff then bronght a suit for posses- 
sion of the properties. He ‘succeeded in the first 
Court, but his snit was dismissed on appeal, and 
the High Court confirmed the lower Appellato 
Court’s decree in second appealon Itth February 
1915. An application for review of the judgment 
of the High Court was also unsuccessful. Within 

4 three years of the High Court’s decision plaintiff 
brought the present suit for return of the sale price 
- and for litigation expenses incurred by him: 

Held, (1) that the consideration for the plaintiff's 

purchase should be deemed to have failed only on 





the date of the High Court’s decision, and that the. 


suit was therefore, in time; 

(2) that- the plaintiff was entitled to his liti- 
gation expenses, except the costs of his review 
petition to the High Court. M Sarvoruama Row e 


CHINNASAMI Pinal, 36 M. L. J. 167; 9L W. 879: 4 
M. L. T. 291 729 
——-, tadiny, consisting of father 





and minor son— Business started by father for family 

— Debts—Liability of son for debts incurred during 

minority—Contract Act {IX of 1872), ss. 245, 246, 

247, 248—Partnership, “admission to benefits of,” 

what is—Nattukottat trading sirme = Erates Pre; 

sumption. 

Per Wallis, C. J. and Spencer, J. (Sadasira diyan, Ja 
dissenting). —A member of a Hindu trading family i is 
not personally liable for debts contracted for the 

` purposes of the trade during his minority, even 
though he took an active part in the business both 


when he was a minor and after he came of age. ` 


He cannot, therefore, on attaining majority be 
adjudicated an insolvent in respect of such debts. 
& . 


„Per Wallis, C. J.—The words “admitted to the 
benefits of the partnership” in section 247 of the 
‘Contract Act have been used owing to thé incapacity 
of minors under the Act to enter into the agreement 
of partnership described in section 239. “They do not 
apply to the minor members of a Hindu trading 
family. 

The interest of a minor in a joint Hindu 
family business, whether existing at the date of his 
birth or founded during | his minority, is acquired 
by” ‘virtue of his belonging to the family and does 
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not depend on any agreement on his part or on his 
admission by the other members of the family to 
the benefits of the partnership Consequently such . 
minors are not governed by sections 247 and 248 of 
the Oontract Act. Further, the fact of a minor 
helping in the family business does not constitute 
admission to the benefits of the partnership within 
the meaning of section 247, but may bo referred tò 
his position as a minor member of the: family. 

The operation of section 248 should not be extended . 
beyond the cases which directly fall within it ro as 
to impose on the members of a Hindu family a 
personal obligation for debts contracted in the 
family business during their minority. 

Per Sadasiva Aiyar, J.—Section 248 of the Contract 
Act applies to Hindu trading families and a 
minor member becomes liable equally with the 
adults for trade debts incurred during his minority. 

In Nattukottai trading families the fact that the 
son assisted his fathée in the trade, both while he 
was 4 minor_and after he became a major, raises a 
reasonable inference that he was always a partner 
with his father in the family business. : 

The personal liability of a minor partner for a 
family partnership debt is created, not by the 
contract/made for him by his guardian as such, but 
by the rules of Hindu Law and also of the partner- 
ship law as embodied in section 248 of the Contract 
Act. 

Per Spencer, J —Mere co-parcenership does not 
give riso to a presumption that a business carried 
on by ono of the co-parceners ina joint family ig a 
family business, It must also be shown that the 
business was setup with the aid of family funds. 

In a Natéukottai Chetty trading family the onus 
would lie on a member to prove that he was not a 
partner during his majority. ` 

A definite and conscious act on the part of the 
other partners is needed for admitting a minor to 
the benefits'of partnership. 

“Admission to the benetits of partnership” means 
something more than the mere incidence of birth in 
a particular family. 

The equivocal aots of a minor will not invest him 
with the responsibility of a partner. Sections 246 and 
246 of the Contract Act can be applied only to tho 
conduct of persons who are competent to contract, 
and not to minors. 

Every minor born in a trading family would, ia 
matter of course, be admitted to the benefits of part. 
nership, but there must be some agreement on the part 
of the partners to admit him, some consentient act. 
Wi OFFICIAL ASSIGNEE OF MapRas v. PADANIAPPA 
Cuerty,24M.L T. 216; 36M. L. J, 478; 41 M 84; 
8 L. W 630; (1918) M. W. N. 721 220 
Jolnt family—Transfer of share by co- 

parcener living in distant place to another member, 

effect of Exclusion of renouncing member— Family 
keptintact - Gift of co-parcenary share, validity of. ` 

Where amember of a joint Hindu family living 
iu a distant place and earning separately transferred ` 
his share in the family property to another member 
for a consideration: 

Held, that the transaction amounted toa 
renunciation of the-transferor's share for a considera- 
tion and did not effect a partition among all the 
members of the joint family. 
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An alienation by a co-parcener is not a unilateral 
declaration of intention to effect a partition in the 
family. 

A gift by one member of a joint Hinda family 
of his share to another member is not permitted by 
Hinda Law. M Kaverasma v. VISANU aula A 
Minor—Contract by guardian on behalf-of 

minor, whether binding on minor—Personal liability 

of ninor—Onerous covenants, validity of. 

Per Wallis, C.J.—A deoree cannot be passed against 
a minor or his estate ona covenant entered into 
on his behalf by a guardian for his benefit. , 

Per Ayling and Seshagiri Asar, JJ.—No decree 
should be passed against a minor or his estate 
on a contract entered into on his behalf by his 
guardian under which no charge is created on the 
estate, except in cases in which the minor's estate 
would have been liable for the obligation incurred 
by' the guardian under the personal law to which he 
is subject. 

Per Seshagiri Aiyar, J.—What the Judicial Com. 
mittee, intended to lay down in Waghela Rajsanji v. 
Shekh Masludin, 11 B. 561 (P.C.); (41 A. 89; 11 
Ind, Jur. 315; 6 Sar P. O. J. 16; 6 Ind Deo. (N. 8.) 864 
was that an onerous covenant cannot be imposed by 
the guardian on the person or property of- the 
minor. The’ bona fides of the guardian is not an 
element for consideration. But where an infant's 
estate would be liable but for the interposition of 
the guardian, there is no reason why the fact of 
the latter undertaking that liability should not 
bind the estate, The rale laid down in Waghela 
Rajsanji v. Shekh Masludin, 11 B, 551 (P. C.); 14 
I. A. 89; 11 Ifd. Jur. 315; 5 Bar. P. C. J. 16; 6 Ind. 
Dec. (N. s.) 864 was not intended to affect the Hindu 
Law liability of the minor. WI Barcau RAMAJOGAYYA 
V. VAJJULA JAGANNADHAM, 36 M. L, J. 29; 25 M L. T. 
23; 9 L, W. 220; 42\M. 185; 11919) M. W. N. 148 872 
Manager of minor's estate— Alienation 

of minor's estate by manager, validity of—Necessity 
or benefit of minor—Quardian of Hindu minor—De 
jure guardian, f $ 
A. de facto manager ofẹ Hindu minor's estate has, 
in the case of necessity or for the benefit of the 
minor, power to aliedate the minor's property, 
Obiter—The Hindu Law makes the King and no 
one else the guardian of all the minors, Strictly 
speaking, there is no such thing as de jure guardian 
under thatlaw. N Somwarpur: GURU CHANDAN- 
PURI v GOPALSINGH er ae À 
mee Partition —Arbitration, reference to, by” 
members of joint family to effect partition — Partial pare 
tition, whether binding —Juit to complete arbitration, 
dismissal of, for default—Fresh suit for recovery of + 
specific properties allotted by award, whether main. 
tainable—Res judicata. - 
Where members of a joint Hindu family appoint 
arbitrators to effect a partition of their family pro- 
perties and the latter only effect a partial partition, 
the same, if accepted, will be binding on the parties, - 
The dismissal for default of a suit brought by one 
of the parties ta the reference to complete the arbi- 
tration and for a deorae in terms of any award that 
may be passed by the arbitrators will not operate as 
res judicata in a subsequent suit for possession of 
the specific properties awarded under the partial 
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Hindu Law—conold. af 
partition. WI KUuPPUSWAMY OHETTY V. KUSALA RAMIAH, 
(1918) M. W. N. 683; 8 L. W. 55l; 24 M_L. T, 424 89 


‘Widow, alienation by—Consideration, part 
of, not for legal necessity—Sale, entire, whether 
should be set astde—Purchaser, liability of, for mesne 
profits, 

If a sale by a Hindu widow of her husband’s, 
property is partially invalid owing to want of 
legal necessity, the whole sale must be set aside 
and the purchasers are liable to account for mesne 
protits for the period that they have been in _pes-- 
session, Pat Duonpura v, HERAYAT Panpny 841 
~ Arbitration, reference to, by widow 

—Award, decree upon, whether binding wpon re- 

verstoners, 

A decree obtained after fair contest ina bona fide 
litigation against a Hindu widow relating to tho 
estate represented by her binds the reversioners, 
unless that decree can be impeached on sqme special 
ground. 


The principle applicable toa case decided after a 
fair contest in ordinary bona fide litigation applies also 
to decrees obtained after an award, 


In every case, however, of this description ib has 





„to be seen whether the widow is fairly representing 


the estate and safeguards its interests to the best 


‘of her ability and dees not act merely or primarily 


for her personal advantage. In the latter case 
whether a decree is obtained in ordinary litigation or 
on a compromise or on an award, reversioners are not 
bound by her actions. P Daan DEVI v. GIAN ORAND, 
9 P. R. 1919 - 177 





dealing with income of property as 
accretion to corpus—Legal representative, reversioner, 
whether is, 

A Hinda widow may so deal with the income 
of her husband’s estate as to make it an accre- 
tiom to the corpus, It isa question of fact to be 
determined, if there is any dispute, whether a 
widow has or has uot so dealt with her property. 
If she has so dealt with it, the nett reversioner 
may be her legal representativo with regard to it. 
PC Rasa Rasusyara DORAL v. SuNDARA PANDITA. 
SAMI TEYVAR, 17 A, L. J. 168; 86 M.L J. 164230, W. 
N. 549 704 


Income Tax Act (Ilof 1886), SS. 34 
(0); &6- Failure to deliver statement—Notice, 
service of—Deltvery by unregistered post, whether 
sufficient. | 
Delivery of a notice by unregistered post does 

not amount to the service required by section 46 of 

the Income Tax Act. ` 


Therefore, a conviction under section 34 (b) of 
the Income Tax Act based on the failare to comply 
with notice sent by unregistered post is not main- 
tainable, A Hurgror v. BAM Unanan, 17 A. L. J. 
145; 20 Or. L J. 221 8i 
S. 46 781 


Intention Of party, whether can be relied 





upon, 
The intent of a party is necessarily uncertain as 


` to its fulfilment and no person has a right to rely 


upon it. S Fira or KHUSHIBAMN MIGKIRAN v, FIRM oF 
Mussrg, RALLI BROTHERS, 12 5, L, R. 78 449 


2 


1050 INDIAN 


Interest Act (XXXII of 1839) —Contract 
Act (IX of 1872), s. 73, ill. (n)—Principal and 
agent—Money vetained by agent—Interest, whether 
can be claimed. ~ 


`` Defendant was the agent of the plaintiff. After the 
determination of his agency and the settlement of 
acconnts the defendant received a sum of money 
from a oustomer of the plaintiff in respect of a 
transaction which he had entered into on behalf 
of the plaintiff. The latter took criminal proceedings 


* against the defendant in respect of the money but 


the proceedings were dismissed. Asa result of the 
proceedings, however, the money was paid into the 
treasury by an order of the Criminal Court: Sub- 
sequently the plaintiff sued the defendant for the 
money with interest: 


Held, that the plaintiff was not entitled to inter- 
est either under section 73, illustration (n) of the 
Contract Act, or the Interest Actor under the 
goneral Jaw. A LALMAN v. OHINTA Mant, 17 A. L. J. 





169 696 
Interpretation of Statutes 161,344 
-- General and particular provisions 593 





Penal Statutes. ~ - 

Penal Statutes and Taxing Statutes must be 
construed strictly and in aid of the subject and not 
against him, $ 


In construing a Oriminal Statute the words used. 
must be construed in their ordinary, grammatical 
and natural sense, and not in a forced or artificial 
sonse, unless such construction would give rise to 
an obvious absurdity which could not have been 
intended. Pat Kusar +. EMPEROR, (1919) Par. 33; 
4 P, L. J. 74; 20 Or. L, J. 161 481 


Jurisdiction —Value of suit Restitution of con- 
jugal rights, suit for, valuation of —Injunction, 
prayer for, whether to be valued separately. 


The valuation of a suit for restitution of coujugal 
rights in which the plaintiff asks for a decree 
wgaiust the other party to the alleged marriage 
either alone, or with other defendants, is Rs. 200° 
for purposes of Court-feo and Rs. 1000 for pur- 
poses of jurisdiction. In such a suit the claim for 
au injunction against the ralatives of tha wifo is 
meroly an ancillary and jncidental relief ‘and need 
not be separately valued. P RAHMAT Bee v. SHAR 
BECAM, 21 P, R. 1919 749 


Jurisdiction of Civil and Revenue 
- Courts É 147 


_ Proprietury title; question of < Revenue Court, 
: decision of, whether final -Civil Court, jurisdiction 
- of, to decide question. 





Wherea Rent Coaré finds upon evidence that the 
ralationship of landlord aud tenant exists betwoen 
two persons, that decision would often bə faal. 
Where, however, ina casa in waich a question of 
proprietary title is involved and no tenancy is 
established, a Reat Court arrives ata decision with- 
out any evidence at all and upon a mere assumption 
it is open to a Civil Court to arrive at a finding on 
the question of proprietary title. O Jarra Din v. 
Karga BAKHSH SINGH, 21 O. 0. 324 GI 


[1919 


Land Acquisition Act (I of :1894), 
SS. 3 (0), la, 19—‘Person interested’, “in s. 
18 (1); meaning of—Reference, requisition for, by 
person claiming interest in compensation—Oollector, 
refusal of—Order, whether judicial—Revision—High 
Court, jurisdiction of— Civil Procedure Code (Act V 
of 1908), 8. 14£5—Gevernment of India Act, 1915 (5 
& 6 Geo. V, O, 61), 5. 107. 

‘the expression ‘any person interested’ in sec- 
tion 18 (1) of the Land Acquisition Act includes a 
person claiming an interest in the compensation. 

The Collector has no power on an application 
by a person setting out a claim to an interest in the 
compensation to make a reference, to decide whether 
the claim is well founded and he is not authorised 
to refuse to make the: reference because, in his 
opinion, it is not, g 

Proceedings under Part IIL of the Land 
Acquisition Act are jadicial in character and an 
order by the Collector refusing to make a reference 
is open to revision by the High Court under sec- 
tion 116, Civil Procedure Code, or under section 107 
of the Government of India Act. Mi Paramsswapa 
IYER v. LAND ACQUISITION COLLECTOR, PALGHaT, 36 
M, L. J. 95; 42 M. 23) 659 
ss, I8, 19 < 659 
——- S. 31 (2)—Award by Collector ~Apportion- 

ment of compensation Adjudication of claim, suit 

for, maintainability of. a 

A person claiming a portion of the compensation 
awarded by the Oollector in land acquisition pro- 
ceedings is entitled to maintain a civil suit to estab- 
lish his claims, where the question of the apportion- 
ment of the compensation money has not been deter- 
mined by the Collector, P Caanpu Lan v. LADLI 
BEGAN, 18 P. W. x, 1919 Er 27 
Su 54—Civil Procedure Code (Act V of 

1903), s. 93—Letters Patent (Mad.), cls, 15, 36-— 

Award of Land dequisition Judge, appeal from— 

Decision of High Court, whether ‘judgment’— 

Difference of opinion among Judges composing Bench 
~ as to amount of award—Letters Patent Appeal, main- 

tainability of ~Madras High Court Appellate Side 

. Rules, r. 2, E 
The decision of the High Courtin an appeal under 

section 54 of the Land Acquisition Act is not a 

‘judgment’ within the meaning of clause 15 of the 

Letters Patent. 

Section 98, Civil Procedure Code, applies to appeals 
under the Land Acquisition Act, 

The principle governing the"question as to the 
right of appeal to the Prity Councilor tothe High 


UABKER. 








` Court under clause 16 of the’ Letters Patent has no 


application to section 98, Civil Procedure Code. 

Where, in an appeal under the Land Acquisition 
Act, the Judges composing the Bench.differ as to the 
amount of additional compensation which should be 
awarded, the procedure prescribed in section 98, Civil 
Procedure Code, should be followed and the award of 
the lower Court should be confirmed, s” 

The words ‘decree or order of a Civil Court’ in 
clause (a), sub-rule 2 of rule 2 of the Appellate Side 
Rules, do not preclude the application of this rule to 
cases of appeals under section 64 of the Ldnd 
Acquisition Act. | 

In an appealfrom an award by the District Court 
uader section 540f the Land Acquisition Act, one 
of the Judges composing the Bench held that an 
additional sum of Ks. 7,00) should be awarded, whilo 
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the other held that the amount dwarded should be tobe a tenant and nota mero labourer. © ANNADA 
enhanced by Rs. 66,090. The Bench then agreed Kumar Roy v. HARA DURGA Guosn 731 
that the order of the Court should be that Rs. 8,050 ————— Lease good for lessor’s lifetime—Position of 
should be added to the award passed by the District lessee after lessor’s death. 
Judge. Theolaimant appealed under section 16 of Where a lease holds good for the lifetime of the 
the Letters-Patent: : lessor, the lessee becomes after the death of the 
- Held, (1) that the order of the High Court should -lessor a trespasserand can be proceeded against in 
bé deemed to be a confirmation of the order ofthe fhe Civil Court. O DEPUTY COMMISSIONER, Partan- 
District Court under section 98 of the Civil Procedure GARR v. KISHAN DAYAL, 60. L, J, 754 | 80 
Code; x Non-oceupancy raiyat, rights of, whether 
, heritable—Abandonment of tenancy ~ Rent, non-pay-* 
L (2) that no appeal lay, under clause 15 of the ment of, effect of— Bengal Estates Partition Pag 
etters Patent, against such order. . 8 
ae b (F B. C. of 1897), s. 54—Map and chitta prepared 
Per Seshagiri Aiyar, J. (dubitante).—Clause 36 of the by amin, admissibility of—Evidence Act (1 of 1872) 
Letters Patentis applicable to Moffusil Appeals as aie een y TENER ae o ? 


well as appeals from the Original Side of the High - ; we 
Court. The Letters Patent should, however, be only The map oe chitta přeparėđ by tho partition 
invoked in cases which are not covered by the SMA naper the provisions ot section 4 of the 
Civil Procedure Code. MI MANAVIKRAMAN TIRUMALPAD Bengal Estates Partition Act, 1876, where proved to 
v. COLLECTOR o NILGIRIS, 35 M. L. J. 110; (1918) M, Pee been accurately prepared or to have been 
Wires eb TCA eae Dag ae BI AUM 930 27 accepted and acted upon by the landlord, are, 
ERAT DEUE ap a 3 independently of section 35 of the Evidence Act, 


Landlord and tenant-—-Grove-holder, rights admissible in evidence against the landlord for the 
of —Grove-land—New trees, whether canbe planted— purpose of proving what lands were held by what 

- Ditch, whether can be dug around grove—Landlord’s tenants. 
permission, whether required. A tenant’s title to a holding is not necessarily 
The general rule of law in Oudh in respect of lost by non-payment of rent during the time the 
grove-land is that once a grove-holder has obtained land is submerged. Whether from the non-payment 
a right to use a certain area for the purpose of of rent during submergence of the holding or 
plantiñg and enjoying a grove, he can plant new trees from the conduct of the tenant, abandonmont or 
_ on that area and take Such action with regard tothe surrender should be inferred is a question of in- 
land as is compatible with its existence as grove-land tention, © Dinanata OHANDA uv NAWABALI 984 
or is necessary in its interests, e. g., digging a ditch Rent, tender of, without interest, whether 

around it for the purpose of its draining and pro. good, 
tection, so long as the land retains its characteristics A tender of rent without interest accrued dus 
as grove-land, and he is not required to obtain the at the time of the tender is not a good tender. C 
lJandlord’s-permission as regards the said acts, unless JIBAN KALI MUKHERJEE v. MANIWALA Dasst 1006 
there is a contract) or custom to the contrary. Q Letters Patent (Cal.), cl. [5—Order 











Dianat v. Ram UHANDAR BAKEHSH BINGA, 60. L. J. refusing leave to file written statement, whether 
441;1 U.P L. R 17 46 | ‘judgment’—Appeal, whether lies—Rules and Orders 
> Holding over -Acceptance of rent on enpiry of Calcūtta High Court, Ch XIV, 7 8. 
of lease by co-sharer landlord, effect of. An order made by a Single Judge sitting on the 


On the.expiry of the term of a lease one of the Original Side of the High Court refusing an appli- 
*co-sharer landlords accepted his share of the rent cation of adefendant for leave to file a written state- 
from the lessee: - s ment, after the expiry of the time within which 
Held, that by acceptauce of rent'a new tenancy th» written statement was directed to be filed, is 
was created only with respect tothe share of the nota judgment within the meaning of clause i5 
co-sharer landlord who accepted rent, but that no of the Letters Patent and therefore no appeal lies 
tenancy was created with respect to the share of from such an order., C MURLIDHAR CHAMERIA v. 
the other co-sharer pry M. R. Dauara, 45 0. 818 120 
A tenant oan be said tobe holding over if there x 
is acceptance of rent (on the expiry of a lease) by all Letters Patent (Mad.), cls. 15, 36 27 
_ the co-sharer landlords or if they otherwise assent Limitation—Defence. 
to the continuance of the tenancy by their words or There can be no limitation against a defence. O 
conduct. © Mon Mouan Durta v. Monamen HATIM, MBEHARBAN SINGH v. RAGHUNATH SINGH, 5 O.L. J. 
29 0. L. J 473 : 168 115 
Lease ~—-Contract to hold land on rent, nature Limitation Act (IX of 1908), S. 2 (4), 
of—~Construction of document—Iniention of parties, Sch. I; Art. 124 —‘Defendant’, meaning of ~ 





Notwithstanding that the parties to a written— Hereditary office—Archaka, suit for possession of nffice 
contract may have intended that the dooument of — Adverse possession—Tacking of possession of 
should not be taken to be a lease, still if there are predecessors-in-office, a 
provisions in it under which one of the parties The word ‘defendant’ in the 3rd column of 


ig to be put into possession of land belonging to Article 124 of Schedule I of the Limitation Act 
the other for a specific term of years on condition includes the persons from or through whom a 
of delivering a specified, amount of paddy, what- ` person derives his liability to be sued. 

ever might be the quantity actually grown, the „ Therefore, in a suit, for the possession of the 
document should be regarded as alease,and the office of archake of a temple against the existing 
person put in possession of the land shoyld be held incumbent, jwho has been in possession for less 
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f 
than 12 years, the defendant is entitled to tack 
on the possession of his predecessors to his own 
in establishing a plea of adverse enjoyment, where 
all of them owed their appointments to the 
trustees of the-temple. MI Ayva KRISHNASWANI 
THATHACHARIAR V. VEERASWAMI MUDALI, 9 L. W. 11; 
36 M. L. J. 93 393 
S. 5 1000 


SS. 6, 7, Sch. I, Art. 182—Eoecu- 

tion of decree-—Death of decree-holder— Application 

* to bring legal representative on record infructuous— 
- Limitation, 


A decree absolute was passed on 19th Decem- 
ber 1506 in favourof ope M, On 28rd September 
1909 M. put the deoree in execution. While the 
execution proceedings were pending he died. On 
29th September 1910 his son J. applied on his own 
behalf as well as on behalf of his brother R., who 
was a minor, to be bronghton the record as legal 
representatives of the deceased decree-holder and 








he also asked to be allowed to act as the next ` 


friend of R. Notices were issued to the judgment- 
debtor and 10th December 1910 was fixed for 
orders, Meanwhile J, died and his Pleader informed 
the Court on 24th November 1910 of this fact 
and further stated that he had no instructions to 
proceed further with the application. On 10th 
December 1910 the Court ordered the original 
application for execution made by M. to be struck 
off the files 0f pending cases. Subsequently R. 
having attained -majority presented to the Oourt 
on 16th July 1917 an application for execution of 
the decree, which purported to be made in conti- 
nuation of the original application made by M.: 

Held, (1) that the order of the 10th December 
1910 having finally disposed of the application of 
29th September 1910, R.'s. application could not 
be treated as one asking the Court to take up 
again the former application as one in respect of 
which no proper orders had as yet been passed; 

(2) that R?’s application having been made more 
than three years after the application of 29th Sep- 
tember 1910 it was time-barred, irrespective of the 
fact that it was made within three years of Rs 
attaining majority, inasmuch as J., as manager 
of the joint family, could have alone exeouted the 
decree and given a valid discharge in respect 
thereof, È ` 

Sections 6 and 7 of the Limitation Act are not 
mutually exclusive: the latter section supplements the 
former. A Rati Ram v, NADAR, !7 A. L. J. 649 990 
SS. 9, 15—Provincial Insolvency Act (II 

of 1907), s. 16 (2)—Order of adjudication, effect 

of-—Suit on negotiable instrument after executant 
adjudged insolvent—Limitation, 
insolvency proceedings, ` 

An order of adjudication does not, under section 
16 :29) of the Provincial Insolvency ‘Act, effect an 
absolute stay of all proceedings against the insol- 
vent by suit or otherwise, bub contains only a 
direction that before a suit is brought a condition 
precedent should be complied with, namely; the 
obtaining of leave to sue from the Court. 

Section 16 of the Limitation Act does not operate 
to save limitation in cases where the suit could 
have been instituted on complying with a pre. 
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liminary requisite in that behalf, viz. the obtain. 
ing of leave to sue from the Court, 

Therefore, in a suit instituted on a pro-note the 
plaintiff cannot claim to deduct the time during 
which. insolvency proceedings were pending against 
the defendant. M RAMASWAMI PILLAI V, GOVINDASAMI 
Naicker, 36 M. L. J, 104; 25 M. L, T. 247; 42 yaa 


| S. I2—Decres signed some days after deli- 
very - of judgment—Vacation—Time requisite fo? 
obtaining copies—Inmitation. 

A judgment was delivered on the 21st September 
but the decree was not signed till the 26th Sep- 
tember. The Court closed for the long vacation où 
the £6th September and re-opened on the 30th Oc- 
tober. Defendant applied for copies on the 3Ist> 
October, which were ready for delivery on I?th | 
November. The appeal was filed ọn the 22nd 
November: : 

Held, (1) that the time which elapsed between the 
delivery of judgement and the signing of the decree 
should be excluded in computing the period of 
limitation for the appeal; 

(2) thatthe period during which the Court was 





“closed for the long vacation was time requisite for 


obtaining copies within the meaning of section 12 
of the Limitation Act, and the appeal was, therefore, 
within time. Pat Ixamanv. Smax Bacar Rar 664 
Ss. [2—Rules and Orders for Civil Courts 

(Mad), Ch. XV, r, 12—Copy' of decree, application 
. for, before summer vacation—Copy ready during 

vacation—Delivery on re-opening day—Period of 

vacation, exclusion of. no 

Where a party applied for copy of a decree 
before the long vacation of the Court and in 
accordance with a notification that arrangements 
would be made for the granting of copies during 
the vacation the copy was ready during the va- 
cation, but delivery was taken only on the re- 
opening day: : 

Held, that, in computing the period of limitation 
for appeal, the party was not entitled to a deduc- 
tion of the period between the date when the copy 
wps ready and the date on which it was delivered 
under section 12 of the Limitation Act. M 
KOMURU APPALASWAMI U. PALLI NARAYANASWAMY, 36 
M. L. J. 62 F 626 
S. [2—Time spent in obtaining copies, 

exclusion of—Period during-which folios not sup- 

plied, whether can be ewcluded—Appeal, delay in 
presenting. 

The time requisite for obtaining copies of the 
judgment and decree to be appealed against under 
section 12 of the Limitation Act is computed from 
the. date of the application for copies to the date 
when they are ready for delivery to the appli- 
cant, provided the period so calculated is not pro- 
longed by any fault on the part of the applicant. 
An applicant for copies should deposit -the re- 
quired number of folios and stamps not later than 
the first day on which the office is open after 
that on which the number of folios and stamps is 
notified to him and if he neglects‘to do so, he 
ig not entitled to déduct the intervening days be- 
tween the notification and the supply of stamped folios, 

Appellant applied for copies of the judgment and 
decree of the lower Appellate Court on the 21st 








` 
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August and on the 26th he was notified of the 


requisite number of stamped folios, which were 
supplied partly on the Yith and partly on the 
80th: : 

Held, that the appellant was not entitled to 
deduct the period from the 27th August to the 
20th from the period of limitation fixed for filing 
the appeal under section 12 of the. Limitation Act. 
Pat Bist FAKARUNISSA v. RAMBHANJAN SINGH 

a 1000 
—— S. L 2—Time spent in obtaining copies— 

Judgment and decree, copies of, applied for on differ- 

ent dates—Both periods, whether can be allowed. 

The law does not fix any particular time for 
the making of au application’ for copies or require 
that copies of both decree and judgment must be 
applied for simultaneously. 

An appellant is entitled to deduct the aggregate 





‘period taken in obtaining copies of judgment and 


‘decree if they are applied for on different dates, 
provided that both the- ..pplications are made 
hefore the expiry of the period of limitation 
prescribed for filing the appeal. N Snrorax t 


CHINTOO 
s. 15 625 


S. 19—Acknowledgment to third person, 
whether saves limitation, 

An acknowledgment in a deed of assignment 
executed by the obligor in favour of a third person 
is gnfficient to save limitation within the meaning 
of section 19 of the Limitation Act. 

An acknowledgment under section 19 of-the Limi- 
tation Act is valid even if ib is addressed to a 
person other than the person entitled to the pro- 

















perty. Pat JAGERNATH Gir v, RAJIMAN Gire 868 
S. 22 "34 
S. 23 93 
.Sch. I, Art. II 138 
= Art. 14 965 








Arts. 44, 144—Transfer by 
manager of joint family—Suit by infant member to 
recover share—Limitation applicable. 

During the plaintiffs minority his elder brother, 
who was the manager of the joint family but 
not the guardian of the plaintiff, sold away a portion 


: of the joint property to the defendant without legal 


necessity. The plaintiff, more than two years aftor 
attaining majority, instituted a suit to recover pos- 
session of his share of the property: f 

Held, that Article 44 of the First Schedule to the 
Limitation Act did not apply to the case and that 
the limitation applicable was 12 years, as it was the 
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case of au unauthorised person purporting to transfer - 


property belonging to another which he had no right 
to transfer. AFYABUDDIN v. PROKASHE CaUNDER 
Soor, 28 C. L. J. 496 I 
- Arts. 52, 57, 65, 115, 
1 20—Suit Jor recovery of grain advanced—Limita- 
tron applicable, . g 
A suit for the recovery of grain advanced to- 
gether with interest in kind or its value is governed 
either by Article 65 or by Article 115 of Schedule I 
of the Limitation Act, and not by Article 52 or 57 or 
65 of the Act. P MENGHA RAM. Hassu, 41 P.R. 
1918 231 
231 
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Sch. I, Arts. 62, 97—Lease—Lessee 


not given possession of portion of land demised—Re- 

fund of premium, suit for-—Limitation. 

A suit by a lessee for refund of a part of the 
premium paid fora lease proportionate to the portion 
of the land of which possession could hot be obtained 
by him, it having been previously leased out by the 
lessor to. another, is governed by Article 62 of 
Schedule I of the Limitation Act. © Manamun AYUB 
Cuowpagury v. ELAHI Baksh MANDAL 258 
= Art. 6 587 
— Art. 9 l—Suit for recovery of pos- 

session on cancellation of deed of sale—Limitation 

applicable. 

The plaintiffs brought a suit for recovery of 
possession of land on declaration of their title thereto 
and asked for the cancellation of a deed of sale by 
which they had transferred the land to the defend- 














‘ant, alleging that they had executed the deed in 


consequence of a fraudalent representation by the 
defendant that the deed was not a deed of salo, 
bat was a jimba-nama: 

Held, that if the plaintiffs’ allegations were true, 
the deed of sale was void ab initio, so that Article 91 
of Schedule I of the Limitation Act did not apply to 
the suit, C Gawni BIBI v. Sappik Hossain, 23 O. W. 
N. 93; 29 C. L. J. 55 6 
Arts. 95, -144—Fraud—Suit 

for possession on ground that decree under which 

plaintif was dispossessed was obtained by fraud-- 

Limitation applicable, 5 

A suit for recovery of possession of immoveable 
property, on the ground that ‘the decree on the 
basis of which the defendants dispossessed the 
plaintiff was obtained by fraud is governed by 
Article 95 and not by Article 144 of Schedule I of 
the Limitation Act. Pat Juepro SINGH v. aoe 























SINGH 
Art. 97 258 
—— Art, 115 231, 729 
Art. 120 231,965 
~——— Art. 124 i 393 
oe Art. ‘132—Malikane, whether 


charge on property—Suit to recover malikana, nature 

of—U. P. Land Revenue Act (IIT of 1901), s. 74~ 

-Proprietor, exclusion of, from settlement—Settlement 

with new proprietor, subject to malikana to be paid 

to excluded proprietor, effect of—Liability of new 
, proprietor, effect of —~—Estoppel. 

Under the explanation to Article 132 of the 
First Schedule of the Limitation Acta claim toa 
malikana allowance must be deemed, for the pur- 
poses of limitation, to be a claim for money charg- 
ed upon immoveable property within the meaning 
of the said Article. 

This principle is subject to the proviso that the 
plaintiff coming into Court to claim such malikana 
allowance must claim it asa charge upon the im. 
moveable property concerned. 

The proprietors ofa village having refused to 
accept a settlement, the Government settled the 
village with the actual cultivators subject to a 
malikana charge of 124 per cant. on the land revenue 
“payable to the old proprietors who had been ex. 
cluded from settlement. There were new settle- 
ments of the village in 1867 and in 1890,,and at 
each of these settlements the right of the descend. 


? 


~ - 
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a 
ants of the original proprietors to receive a 
malikana allowance at 12} per cent. on the land 
revenue was recognised in the wajsb-ul-arz. In a 
guit by one of the descendants of the old proprietors 
to recover his share of the malikana: 

Held, that the new proprietors, having accepted 
the settlements of 1867 and 1890 on the under- 
standing that they became liable from the date of 
each”of those settlements to pay a certain sum 
annually to Government, plus 12} per cent, on the 
same to the old proprietors, were now estopped 
from pleading that they were not liable to pay the 
malikona. A NATHU v. GHANSHAM SINGH, 17 A. L. J. 
177 737 


Sch. I, Art. 142- “Dispossession” and 
“discontinuance of possession’, meanings of—Adrerse 
possession—Owner ceasing to issue bills for rents of 
properties, whether constitutes discontinuance of pus- 
session— Receiver, possession of, nature of. 

A Receiver appointed by a Court in a suitor pro- 
ceeding cannot claim to be in adverse enjoyment of 
the properties put in his possession by the Court as 
against the parties to the suit, as the possession of 
the Receiver is, in a sense, the possession of the Court 
and it is also the possession of all, the parties to the 
suit according to their titles. 


The fact that a person having title to a property 
ceases to issue bills for its rents will not amount 
to.discontinnance of possession within the meaning 
of Article 142 of Schedule I of the Limitation Act. 
In order to constitute discontinuance of possession 
it would be necessary to show that some other person 
came into possession of the property. 

The difference between dispossession and discon- 
tinuance of possession is this; diepossession occurs 





where a person comes in and drives . out the others 


from possession; discontinuance of possession occurs 
where the person in possession goes out and is fol- 
owed into possession by other persons. MÌ Korru- 
sway Cuerty v. Kusana Rania, (1918) M. W, N, 
683; 8 L, W. 551; 24 M. L 'P. 424 9 
, Art. 144 - 118,953 
Art. 144—Adverse possession— 

Trespassers, mdependent, whether can tack on 

periods of possession—Plaintiff never in possession 

Limitation. 

A vendor, after having sold his homestead to 
the plaintiff, continued in possession of the same 
for several years and after his death the defend- 
ants, who did not claim through him, possessed it 
adversely for afew more years: “ h 

Held, (1) that the defendants were not entitled 
to add on the period during which the vendor 
had been in possession adversely to the plaintiff 
to the period during which they had themselves been 
in such possession; À 

(2) that as the plaintif had never been in 

ossession limitation was governed by Article 144 
of Schedule I of the Limitation Act. C CHANDRODAY 
BHATTACHARJEE V. CHANDRA Kara 751 











neta 


m Art. 146 (a) 93 
c Art. 268 
‘Art. 182 990 











pamana Art. 182, Cl. (5) - Execution 
of decree—Afidavit io prove service of. attachment 
process — Step-in-aid of execution—LAimitation. 


wr 
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An affidavit sworn and filed on behalf of the 
deoree-holder in proof of service of attachment 
process is a step-in-aid of execution. Pat Taaxur 
SINGH v. SHEO Bnangan SINGU 892 
Madras District Municipalitiès Act 

(IV of 1884, s. 188, cl. (I) (Ds 

scope of—License, issue of, requisites for—'Livery- 

stable’, meaning of.~ : : 

Where the element of letting ont on hire is 
involved in the use of the places indicated by the 
words in section 188, clause (1) (2) of the Madras 
District Municipalities Act, a license should be 
taken out for keeping such a place and the omission 
to take out a license is an offence. 

A stable is a livery-stable within the meaning 
of section 188, clause (1) (L) of the Madras District 
Municipalities Aot, whether a single horse or more ’ 
horses than one are kept there for hire. M Purtuic 
PROSRCUTOR v. MAHOMED SHERIFF Sanep, 36 M. L.J. 
27; 2C Cr, L. J. 156 348 
Madras Estates Land Act (I of 

1908), SS. 3, 143 —Landlord and tenant— 

Patta, proper, tender of -Cess, illegal, levy of— 

Burden of proof—Presumption from long payment 

—Ayyanar, Kulavethu, Kattalavuvasi, Kanganam, 

Melvaram Kotta Urai, Kudivaram Kotta Urai, 

Swatanthram, Kangovi, thrashing ground rent, levy 

of, legality of. , Ng 

In considering whether any particular cess claimed 
and which has been paid for a period of years is 
enforceable or not, the first thing to be considered 
is, whether the cess claimed has any direct or 
proximate bearing on the purposes for which the 
land is let. If the cessis payable in respect of 
such purposes, it will prima facie.be one which is bind- 


‘ing on the parties and the onus will be on the 


tenant to show that owing to some special cir- 
cumstances it is not binding on him. Where the 
cesses are in their nature unconnected with the 
object for which land is let, they can only be claimed 
by the landlord under a contract between him and 
the ryots supported by consideration or under a 
usage for which a legal origin is either proved or 
presumed from the nature of the cess and “long 
course of payments.” While on the one hand mere 
length of payment will not render a cess which 
is purely voluntary or which is: on its face illegal 
acquire a binding character, payment during a long 
series of years will be presumptive evidence that 
the payment of acess had a legal origin if the 
cess is of sucha nature that a contract to pay it 
may be reasonably inferred. 

Both the landlord and the tenant who share 
equally in the varum may agree that certain ex. 
penses, which they think beneficial to both of them, 
shall ba met by them in common and the rest 
of the produce divided. But it will be open to the 
tenant to show that the purpose of the levy has 
failed or that the landlord has not been appro- 
priating the sum to the purpose for which he 
levied it, in which case he will be released from 
his agreement. se 

Where the cess has no direct bearing on the 
purpose for which the land is let and is payable’ 
out of the tenant’s shareofthe rent, the onus ought 
to be on the landlord to show that it was either part 
of the consideration for which the land was original. 


= ` . 
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ly leased or that it was supported by consideration 
subsequently, 

There is no rule that a cess which has been held 
to ‘be not binding on one estate will also be not 
binding on other estates and vice versa. Each 
case must depend on its own facts. 

The following cesses cannot be 
Kangovi, Kattalavuvasi and Ayyanar. 

Kanganam, te, fee for watching the harvest, 
Kulavethu, ie, expenses for repair of tanks, Kudi. 
varam Urai and Melvaram Urai, ie, fees for measur- 
ing paddy, Swatanthram, i.e., payment to village 
artizans, are incidental to the relation of landlord and 
tenant and are payable by the tenant. - 


levied, viz., 


Lhirupani, ie. cess for repairing the temple cannot 
be levied. 

Thrashing ground rent is- leviable where the 
tenant has no threshing floor. M Vapanarar THIRU- 
VANATHA SAYUGA PANDIA THEVAR v.’ SANKARA 
Moorrar Nainu, 33 M. L. J, 109; 9 L. W. 218; 25 M. 


L. T. 248; 42 M. 197 688 


SS. 3, 6, 8—Occupancy rights, acquisition 
of ~ Settled estate, what ig—Permanently settled estate 
. or temporarily settled zemindari — For mal settlement , 
whether necessary. 
The settlement referred to in the definition of 
“ostato” in the Madras Estates Land Act, section 2, 
muat be effected formally and there mast be some 
recorded evidence of it. 


Where, therefore, certain Government lands were 
` transferred to a zemindari in lieu of” monetary 
compensation or reduction of revenue for the-acquisi- 
. tion by Government of other lands forming part 
-of a settled éstate, and it was sought to infer 
therefrom a settlement of the new lands: 

Held, that no such inference could be made 
and that there was nothing to give the new lands 





tho character of a settled estate. P C ZEMINDAR 


or SANIVARAPUPET-V. ZEMINDAR OV SOUTH VALLUR, 


17 A. L. J. 273; 86 M.L J. 279; 9 LOW. 414; 230. 
W. N, 673; 42 M, 755 818 
S. 6 818 





ss. 6, 8—Inem land—Merger of interests 
of landholder and occupancy ryot—-Acquisition of 
kudivaram right, effect of—Position of cultivating 
tenant—Occupancy rights, acquisition of —‘Entire 
interests, meaning of —Sub-tenant oj occupancy ryot, 
position of.. 

The effect of an union or merger mentioned in 
section 8 (1) of the Madras Estates Land Act is 
that the occupancy right ceases to exist; there is 
only meivaram left to the landholder, but the land 
still retains its character of ryott land and is 
removed from the operation of contracts. Whom- 
soever the landholder thereafter lets the land to, he 
comes in not asa tenant ofan occupancy ryot but 
asa ryot of ryott lands within the meaning of 
section 6 (1) of the Act. 

The words ‘entire interests’ in section 8 (1) of the 
Act are intended to exclude only ‘such interests 
as those of a mortgagee. 

A sub-tenant of an occupancy ryoé is not a ryot. 

Per Napier, J-——Occupancy .ryots in an inam who 
are entitled to collect thg rentof a portion of an 
estate by virtue of a transfer from the owner come 
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„within the definition of landholders under the 


Estates Land Act, inasmuch as they aro persons 
owning part of an estate, 

The words ‘entire estates’ were inserted in section 
8 of the Act to apply where a mortgagee of the 


~- melvaram interest of the landholder acquired the 


rights of an occupancy tenant in a holding, In 
such a vase he would not be prevented from holding 
the land as an occupancy ryot by the fact that he 
had an interest in the melvarum. It provides for 
the converse of that dealt with in sub-section 6, 
explanation, the object of that explanation and 
section 8 being to prevent the loss of the rights of 
occupancy by a tenant purcha ing the landlord’s 
interest aud to prevent the loss of the rights of 
occupancy bya landlord acquiring the interest of 
an occupancy tenant. 

Obiter.—Where the land is admittedly part ofan 
estate and the lessor is found to be a landholder 
within the meaning of sub-section (5) of section 8 of 
the Act it is immaterial what other rights he may 
claim in the Jand,-if there is a person holding for the 
purpose of agriculture ryoti land in that estate on 
condition of paying to such landholder the rent 
which is legally due on it. 


Section 8, sub-section 2 (d) of the Madras Estates 
Land Act, which excepts inams in which the melvaran 
and kudivaram ure vested in the same person, has 
reference to grants recognized and confirmed by 
‘Government and it can be argued that in all other 
cases in which there isa person coming within the 
definition of a landholder and a pdrson coming within 
the definition of a ryot, such ryod is given ocoupancy 
rights by the Act. DupDAMPUDI VENKATRAYUDU 
v. BIKKINA BUBBARAYEDU, (1918) M. W. N. 643; 24 M. 

L. T. 376; 8 L. W. 599 179 
SS. 6, 185—Hadras Estates Land Amend- 

ment Act (IV vf 1909), s.8—Landlord and tenant— 

Private and ryoti lands— Occupancy rights, acquisi- 

tion of— Possession at commencement of Act. 

Under section 6 of tho Madras Estates Land 
Act, as explained by section 3 of Madras Act IV 
of ‘1909, every person who having held land asa 
ryot continued in possession of such land at the 
commencement of Act Lof 1908, obtained a per. 
manent right of occupancy in such holding, even 
though his possession at the commencement of the 
Act was without the consent or against the wishes 
of the landholder. 

. Semble, that such rightis acquired by the tenant 
in possession, even though a decree for possession 
has been passed against him. P C Yuruacavap 
MALLIKHARJONA PRasaD v. RAJULAPATI SOMAYA, 17 
A. L.J 283; 36 M. L. J. 257; 23 C. W. N. 626; 42 M, 








400 708 
S. 8 179, 818 
S: 143 688 
s. 185 708 


Ss. 192, 205—‘Proceeding', meaning of 
---Civil Procedure Code (Act V of 1993), 3. 115— 
Interlocutory orders of Revenue Courts—Revision—~ 

. High Court, jurisdiction of—Board of Revenue, 
whether has concurrent’ jurisdiction —Rent suit in 
Revenue ourt—-Death of party—Legal representa~ 
tive, rival claims as to—Enyuiry by Court, whether 
NECESSATY 





. 


= 


a 
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Section 115, Civil Procedure Code, applies to 
proceedings ina Revenuc Court under the Madras 
Estates Land Act. ` 

Petitions to revise interlocutory orders passed by 
Revenue Courts in suits from which no appeal lies 
against the final decree should be preferred to the 
High Court, and nob'to the Board of Revenue. 

Where, on the death of a party to a suit or 
proceeding in a Revenne Court, rival claims are 
preferred for being impleated as the legal represen- 
tative of the deceased, it is the duty of the Court 
to enquire into the matter and determine who is 
the proper representative. h 

Ina suit for rent the legal representative of a 
deceased plaintiff is the person in whom the right 
to collect the arrears ofs rent is vested, and not 
necessarily the person who is entitled to be-the 
landholder after the plaintiff's death, 

‘Per Ayling, J. ~Section 205 of the Madras Estates 
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Madras Hereditary Village Offices 
Act—conceld. 2 


right to enjoy with him the ordinary joint family 
property. No one belonging to a divided branch 
of that family would have aright to come in and 
take a share of the property of the joint family. 

Pet Krishnan, J.—So long as the lands remain un- 
enfranchised, the office-holder has the exclusive right 
to their enjoyment and the succession devolves, 
under Madras Act JII of 1895, on a single heir 
according to the general custom and rule of primo- 
geniture. Each of the other members of the family 
has only a possible right of succeeding to the office 
and the emoluments thereof, a contingent interest 
dependent on his becoming the nearest” qualified 
heir when the office falls vacant. Such a contin- 


` gent interest cannot be said to.be kept alive in 


Land Act relates not to incidental orders in suits, : 


the final decree in which is appealable, but to suci 
proceeding’ as ate specified in part B of the 
Schedule to the Act as those in which no appeal 
lies, It is not and cannot be intended to affect 
the revisional powers’ of the High Court in suits 
which are made appealable to the District Court. 

Per Krishnan, J.— l'he word ‘proceeding’ in section 
203 of the Madras Estates Land Act refers to the 
whole -proceeding and not to a part of it, or in 
other words, ina rent suit to the whole suit. itself 
and not to any interlocatory orders init, There is 
enothing in section 205, which expressly excludes the 

’ applicability of section 115, Civil Procedure Code. 
IVI PARAMASWAMY AYYANGAR v, ALAMU NACHIAR 
AMMAL, 36 M. L, J. 632; 9 L. W. 26; 42 M. 76; oa 
M. W. N. 107 I 

"S. 205 < HI 
Madras Estates Land Amendment 

Act (IV of 1909), S. 3. 708 
Madras Hereditary Village Offices 

Act (IH of 1895), S. 10 -Karnam's ipam, 

enfranchisement of—Right of divided members to 

share in property at date of enfranchisement with 
other members of co-parcenary of title-holder. 

A’ person, who belongs toa family having a here- 
ditary interest in 8 Karnum’s inam and becomes 
divided in status from the holder of the office for 
the time being, cannot, when that inam is subse- 
quently enfranchised by the Government, claim a 
share in the lands that formed the emoluments of the 
office of Karnam, >. 

~ When the land is enfranchised from the condition 
of service, it, does not become partible among all 
persons having" hereditary interest in the office 
through descent from “the original grantee, but is 
partible only among those who belong to the joint 
family of the holder of the office at the time of 
enfranchisement. _ 

“Per Spencer, J.—Till an inam is .enfranchised, the 
family of the’ grantee has a possible right of 
enabling the Government to select a member 
from any one of its branches and a potential 

‘right of holding the property as joint family 
property. As’ soon 

— place, what was a potential or contingent right 
becomes a substantial right, under Hindu Law, for 
those members of the family of the inamdar, who, 
by reason of their co-parcenary, have an equal 





` 


as, enfranchisement takes ` 


favour of a divided member so as to give him. 
rights ‘in the~property when enfranchised unless, 
at any rafe, there is evidence to show that such 
right was reserved ab the time of partition and 
recognised by the parties. IVI Aup1 RAJU PYRAPPA v. 
Aunt Rasu Syma Rao, (19 8) M. W. N. 849; 8 L. W. 
614; 25 M L. T. 177 250 
Madras Irrigation Cess Act (VII 
Mad. of 1865), S. I[—‘River or stream belong. 
ing to Government’, meaning of—Ownership depend- 
ent on ownership of bed and banks—River flowing 
through -zemindari, use of water of, for irrigation 
within zemindri limits— Water-cess, levy of, legality 
of —Madras Irriyation Oess (Amending) det (V Mad, 
of 1900)—Madras Land Encroachment Act (III Mad, 
of 1905), s. 2, scope and effect of- Riparian Fights, 
whether affected —Burden of proof. f . 
Where both the bed and banks of a river do nat 
belong to Government at a place where water is. 
taken by a person for purposes of irrigation, the 


river cannot be sdid to ‘belong’ to Government 


within the meaning of section 1 of the Madras 
Irrigation Cess Act. For the purpases of the Act 
the ownership of the river or stream was intended 
to depend on the ownership of the bed and banks. 

Section 2 of the Madras Land Encroachment Act 
was not intended to confiscate” existing private 
rights, nor does it confer on Government a right 
of property in the water of a natural stream 
higher than; and different in its nature from, what 
the law recognizes as incidental to private pro- 
prietorship. 

Per Abdur Rahim, J—Section 2 of the Madras 
Land Encroachment Act cannot properly be said to 
have made any change in the ordinary rules re- 
garding burden of proof. There is nothing in it 
which necessarily implies that whenever the Govern: 


© ment lays claim to any land or water it liés upon 


the party against whom the claim is-made to show 
that the property belongs to him quite apart 
from other considerations regulating the onus of 
proof as dealt with in the Evidence Act, 

. When the Legislature says in Section 2 of the 
Madras Laud Encroachment Act that all flowing 
water is the property of Government save in so 
far as it is the property of, a Zemindar or any 
other land-owner, it, means only to declare’ with 
respect to flowing water passing through the lauds 
of Government as well as ofa Zemindar that the 
Government, has in them, rights of the ‘same kind 
as the Zemindar himself- as a riparian owne, 
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enjoys under the ordinary law, and not rights of a 
higher character materially impairing if not al- 
together superseding the land-owner’s rights. 

Per. Ayling, J.—The owner of the bed and banks 
of a river is also the owner ithough in a special 
and qualified sense) of the flowing water, so long 
as it passes between those banks and over that 
bed; and the term ‘property’ may not be in- 
aptly applied to such ownership. 

Per Sadasiva Atyar, J.—By section 2 of the Madras 
Land Encroachment Act the Legislature in- 
tended that, when a dispute arises between Govern- 
ment and a private person, the burden should rest 
on the latter of proving that a particular ‘water’ 
belongs to him, though proof by him (or admission 
by Government) of present use and possessior 
will shift the burden on “to Government. > ` 

Per Coutts Trotter, J.—The Madras Land Encroach- 
ment Act, when it speaks of water, ‘belonging’ to 
- any person, uses that term in the lax but com- 
monly understood sense of water over which rights 
were exercised by virtue of ownership of bed or 
banks, for flowing water will only go to Govern- 
ment as a bonum vacans when the bank or banks 
are bona vacantia and it will become their pro- 
perty only in the sense in which it is correlated 


to their property in the banks or bed, WI OHINNAPPAN ` 


Cherry V SECRETARY or STATE FOR INDIA, 33 M. L. J. 
324; 25 MOL. T. 12t; (1919) M. W.N. 120; 9 L. W. 
289; 42 M. 239 ` 7 
Madras Irrigation Cess (Amend-~ 
ing) Act (V Mad. of 1900) 673 
Madras Land Encroachment Act 
(iLMad. of 1905), s. 2 67 
SS. 6, 7, [4—Notice claiming penal 
assessment—Subsequent eviction notice—Declaration 
and injunction against Government, suit for—Cause 
of action--Limitation, starting point of. k 
JA swt under section 14 of the Madras Land 
Encroachment Act for an injunction restraining 
Government from interfering with plaintiff’s posses. 
sion and enjoyment of land from which itis sought 
to evict him can be instituted within six months of the 
notice of eviction. = 
Per Sadasiva Aiyar, J.—A suit for a substantive 
declaratory relief in respect of proceedings under 
the Madras Land ‘Encroachment Act must be brought 
within six months from the time when the plaintiff's 
title is first definitely and finally denied to his know- 
ledge. and the actual levy of penal assessment from 
him is such an unequivocal denial of title on the part 
of Government. Pr. et ee 
Per Spencer, J.—A notice of eviction under the 
Madras Land Encroachment Act may properly be 
regarded as a fresh and greater invasion of the 
owner's right than a levy of penal assessment so 
as to give him a fresh cause of action for a declara- 
tion of his title. ‘he prayer for declaration is 
incidental tothe prayer for an injunction, as the 
plaintiff's right to ‘obtain an injunction could not be 
determined withoat first goming to a conclusion on 
the question of title. MI Sunray Moipsen SAHIB v. 
SECRETARY OF STATE, 9 L W. 205; 25 M. L. T. 227404 
————— SS. 6, 7, I4 -Notice for eviction by Sub- 
ı Collector under s. 6—Injunction, suit for, against 
Government, maintainability of ~Variation of order 
by Collector on appeal—Inmitation—Cause of action, 
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Madras Land Encroachment Act 
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The Sab-Collector gave notice to plaintiffs to do. 
molish four anicuts erected by them on a river and 
threatened to evict them on default. On appeal, 
the Collector varied the order by directing demoli- 
tion. of only three anionts and tho levy of the penal 
water rate in respect of the fourth. Plaintiffs 
sued Government for an injunction restraining thenr 
from resort to eviction proceedings: 

- Held, that plaintiffs had a cause of action. under 
section I4 of the Act and were entitled to sne for 
an injunction under section 54 of the Specific Relief 
Act within 6 months from, the date of the final order 
by the Collector. : 

Section 14 of the Madras Land Fnoroachment Act 
is not restricted to the two classes of causes of action 
mentioned in clauses (a) and b) of the Explanation 
to the section IV SECRETARY or Starr v. RAMANUJAM 
Cuerry, (1919) M. W. N, 21 354 
——-s, 14 ; 364, 404 

S. 14—'Persons deeming themselves aggriev- 

ed,’ meaning of—Eviction of tenant in occupation— 

Landlord asserting title and claiming possession — 

Notice to Collector—Suit for possession— Limitation, 

The effect of section 140f the Madras Land En- 
croachment Act is to substitute a period of 6 months 
for the various periods provided in the Limitation 
Act for 'all suits which come within the purview 
of the first pars of the section. 

Where a tenant in occupation of land was evicted 

~in proceedings under the Madras Land Encroach. 
ment Act and a cattle-shed thereon was demo- 
lished by the Bevenue Authorities, and the land- 
lord, in assertion of his right, sued for possession 
after notice to the Collector: 

Held, (1) that the plaintiff was ‘a person deem- 
ing himself aggrieved’ within the meaning of . sec- 
tion 14 of the Act; 

(2) that the suit was barred, having been 
bronght more than six months after the eviction. 

Per Krishnan, J—It is not necessary that the 
plaintiff should say in so many words in his plaint 
that he has been aggrieved, but if the effect of 

his allegations shows that he considers himself 
aggrieved by the action of the authorities, he ig 
the person who will come within the words ‘deem- 
ing himself aggrieved’ within the meaning of sec- 
tion 14 of «the Madras Land Enoroachment Act. 
An amendment of title’ made to show that the 
eviction proceedings were illegal cannot be taken 
as necessarily showing that the suit is for vindi- 
cation of title, nor does it take the plaintif out of 
the category of “persons deeming themselves ag- 
grieved.” 

The wording of section 14 of the Madras Land 
Encroachment Act is wide enough to include 
a claim for recovery of possession, which is one of 
the ways of redressing a person who has beon 
wrongly evicted. g 

Though a man may not bea party to the pro- 
ceedings resulting in the order of eviction, and 
therefore, not affected by it, his rights may ba 
subsequently invaded by the actual eviction itself 
and thereby he may become a person aggrieved, 

Wi Secretary or State v. SAMI Currriar, 35M L 
J. 410; 8 L, W. 432; (1918) A W. N. 675; 24 M. LT 


on. 139 
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Malabar Law —Kanon, nature of—Possession, 
non-delivery of, to mortgagee, effect of—Redemption, 
suit for, maintainability of—Right of suit—Estoppel. 
A kanom is an anomalous mortgage. 

The mere fact that the kanomdar_ was not 
inducted into possession does not bar the mort- 
gagor from suing for redemption. So long as the 
mortgage relationship is acknowledged by the 
mortgagee, the latter is estopped from questioning 
the mortgagor’s title, NI Govinps MENON v. KUPPAN 
NAMBUDRIPAD, 24 M. L. T. 472; (1919) M. W. 39 


Maintenance, separate, right to, by female 
member living with her husband away from tarwad 
house — Custom - Presumption —Burden of proof. 
There is no principle of Marumakkathayam Law 

requiring that the practice of female members of 
a tarwad living with. their husbands and away from 
the ¢arwad house should be discouraged. A female 
member of a tarwad, therefore, quits the tarwad 
-house for a proper purpose when she does so in 
order to reside with her husband. 

A woman living with her husband does not 
forfeit her right to maintenance while she lives 
away from the tarwad house, and her right thereto 
is not conditional on hor husband’s inability to 
maintain her, `N, 

If, ‘notwithstanding the above general rule, a 
custom prevailing in South Malabar is set up to 
the effect that.a junior member living with her 
husband is not entitled to separate maintenance, 
such special custom ought to be proved by the party 
setting itup Mi KUNHIKRISHNA Menon v. KUNHI- 
-KAMMA, 85 M. L. J. 565; (1918) M. W. N. 761; 24 M. 
L. T. 448 ' 471 
Stanom— Alienation by holder of office, whe- 

“ther binding on successor—Burden of proof. 

The party who alleges that an alienation by a 
stanee ig valid beyond the lifetime of the grantor, 
that is, that itis binding on his successor, ought to 
prove that the alienation was for the benefit of the 
-estate, or in other words that it was such as would 
be binding on the members of a joint Hindu family 
if made by a manager of the family other than the 
father. WI Kozaixor KIZHAKKA KIOVILAGATH t. 
ZAMORIN RAJA of Cauient, 25 M. L. T. 85; (1919) 
M. W. N. 228; 36 M. L. J. 103; 9 L. W. 268 303 
Malicious prosecution—Reasonable and 

probable cause. - 

e proof upon which all actions ‘for damages 
or malicious prosecution turn is the state of mind 
of the prosecutor at the time he institntes or 
authorises the prosecution. If he receives informa- 
tion from others and acts upon it by making a 
criminal charge against any person, the motives of 
the informants or the truth in fact of the story 
they tell are to a great extent beside the point. 
The crucial questions for consideration are:— 

(a) Did the prosecutor believe the story upon 
which he acted? 

(b) Was his conduct in believing and acting on it 
that of a reasonable man of ordinary prudence? 

(c) Had he any indirect motive in meking the 
charge? 

At the instance of the defendant’s proceedings 
under section 107, Oriminal’ Procedure Oode, were 
twice taken against the plaintiff. Inthe first case 
he was bound down by the Sub-Divisional Magis. 
trate to keep the peace, but on the District Magistrate 
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Malicious prosecution-—concid. 


being moved, the order wasset aside for want of 
territorial jurisdiction in the Sub-Divisional Magis- 
trate. The second case was tried by the District 
Magistrate himself and it resulted in favour of the 
plaintiff on the evidence adduced by the defendants, 
not because the case against the plaintiff was 
false, but because the facts proved did not make out 
a good case for binding down the plaintiff. The 
plaintiff then sued tht defendants for damages for 
malicious prosecution: E 

Held, (1) that in order to succeed the plaintiff , 
must establish that the defendants had instituted 
and conducted the proceedings maliciously and 
without reasonable or probable cause; 

(2) that the fact that the plaintiff was bound down 
in one case, though the order, was subsequently set 
aside in appeal, was evidence of the strongest possible 
character, if unrebutted, against the plea of want 
of reasonable and probable cause; 

(8) that the fact that the second case termi- 
vated in favour of the plaintiff as it did, also showed 
that the defendants had not acted against the plaint- 
iff with malice or without reasonable or probable 
cause, © SOWRENDRA MOHAN SINHA v. SOSHI BHUSAN 


KoER 232 


Minor, suit against —Décree passed after attaining 
majority —Suit toset aside decree, maintainability 
of. 

An infant is entitled to impeach a decree passed 
against him by a separate suit, provided he 
establishes that his guardian has been guilty of 
fraud or gross negligence in allowing the decree 
to be passed against him. 


The right to bring a separate suit to sot, aside a 
previous decision cannot, however, be claimed by 
@ person who, though ‘an infant during part of 
the proceedings, had attained majority atthe time 
of the judgment, P KHADIJA v, FIDYA-TUZ-T0HRA, 24 
P. R.1919 5 707 


Suit on behalf of minor by next friend— 

, Gross negligence of neat friend in conduct ofsuit-— 
Minor, whether Yound.by result of suit—Fresh suit 
on attaining majority, whether maintainable. 

In 1908 the plaintiffs, of whom F. was a minor, 
sued for possession of 68-14/20 bighas of land with 
the shamilat appertaining thereto by redemption of 
a mortgage and obtained a decree, but the suit was 
described in the heading of the decree sheet as one 
for possession of 68-14/20 bighas, no mention being 
made of the skamilat. The defendants’ appeal to the 
Chief Court was dismissed, but in the Chief Court 
decree also the shamilat “was not mentioned. On 
discovering the mistake the plaintiffs applied for 
amendment of the decree but the applicatign was 
rejected. They then sought to obtain a sharo of 
the shamilat by applying for it in execntion of the 
decree but this application also was eventually dis- 
missed, the Chief Court holding in second appeal 
that the shamilat had been intentionally excluded 
from the decree. Subsequently Y. on attaining 
majority ued for possession of the shamilat on the 
ground that A., his next friend in the former suit, 
had been grossly negligent: ; 

Held, (1) that the Court having held that the 
shamilat was intentionally omitted from the decree, it 
was the duty of the next friend to appeal from that 
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decree and that he was guilty of gross negligence 
in not doing so; 

(2) thab the plaintif was not precluded from 
suing for the shamilat by the fact that he first, 
tried to obtåin it in other ways; 

(3) that the plaintiff was not entitled to more 
than his own share of the shamilat, the suit being 
based solely on the ground that his interests hed 
been neglected by the guardian, P TIKA RAN v, 
Yasin Kuan, 19 P. W. R. 1919 
Misjoinder of causes of action—suit 

for possession and darrages for qlispossession against 

diferent defendants, maintainability of. 

A suit. for the recovery of possession of immoveable 
property from one set of defendants who have 
dispossessed the plaintiff therefrom and for damages 
for dispossession against another set of defendants, 
the plaintiff's vendors, under a covenant is not bad 
“for misjoinder of causes of action. P Sans Ji v. 
Para, 10 P. R. 1919 188 
Mortgage— Equity of redemption, purchaser of, 

portion of—Decree on foot of mortgage paid off by 

purchaser—Decree on foot of subsequent mortgage 
made absolute—Purchaser, position of. 

In 1903 defendants purchased a share in certain 
property, which was incladed in two mortgages in 
favour of the plaintiffs, Plaintiffs had in the mean- 
“time obtathed a decree on foot of the prior mort- 
gage, which had been made absolute. In 1905 the 
defendants paid off that decree. Subsequently the 
plaintiffs obtained a decree on foot of the second 
mortgage, which was made 'absolute and in execu- 


tion whereof the plaintiffs purchased a portion of ° 


The defendants were made 

parties ‘to this suit. Before the purchase by the 
plaintiffs, however, the defendants obtained an 
order, without making the, plaintiffs parties to the 
application, that the decree on foot of the first 
mortgage be made absolute in théir favour, and 
in pursuance of that order sought to put the pro. 
perty up tosalo. Plaintiffs thereupon brought a 
suit for a declaration that the decree on the foot of 
the first mortgage could not be executed as against 
them and that the defendants were not competent, 
. to bring the property to sale under that decree: 

Held, (1) that the decree on the foot of the first 
mortgage, having been discharged by the defend- 
ants, had become incapable of execution and that, 
therefore, the order making the decree absolute 
in favour of the defendants was illegal; 

(2) that the defendants had no right to bring 
the property to sale in execution of the first 
decree. A GOBARDHAN Das V. ANMOLE SINGH, 17 A. 
L. 5.219 ` 
— Bstoppel—Redemplion, suit for, by person 

treated by mortgagee as successor of original morte 

gagor—Title, denial of, whether entertainable. 

A mortgagee brought a suit for possession of the 
, mortgaged property against a person whom he 
treated as the successor of the original mortgagor, 
and won his case. Subsequently, when the said 
pergon sued the mortgagee for redemption of the 
mortgage, the mortgagee pleaded that he was not 
the successor of the original mortgagor: 

Held, that the mortgagee was estopped from rais- 
ing the plea. O Govind w, Cuoxus, 6 O.L. J., L; 1 U. 
P, L. R, 22 356 


. z 


the mortgaged property. 
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Kat kobala, effect of-—Redemption, right of, 
purchase of —Registration, whether necessary—Regis- 

tration Act (XVI of 1908), s. 17. 

The apparent result of a kat kobala is that the 
mortgagee obtains possession and that the mort- 
gagor parts with his title for the time being. 

A purchase of the right of redemption from a 
mortgagor cannot be effected except by a registered 
instrument. C RAM Narayan Gors v. KULA CHANDRA 
CHAKRABARTY 
of moveables—Redemption, contract debarring, 
effect of —Transfer of Property Act (IV of 1882), s. 
60. 





In India, though there is no express law with 
reference to moveables, the principles embodied 
in the Transfer of Property Act are generally appli- 
cable to them. 

A mortgage of moveables can, notwithstanding 
terms debarring redemption, be redeemed if tho 
transaction was in its Inception a mortgage. M 
SUJIR RAGHUNATHAIYA V, SORINA SALDANAHA, 36 M 
L. J.161; 25 M. L. T. 831 722 
Prior and puisne encumbrances —Guit by first 

mortgagee impleading puisne mortgagee—Decree for 

sale and for payment of surplus proceeds to person 
entitled—Putsne mortgagee, right of, to institute suit 
on his mortgage—~Ciuil Procedure Code (Act V of 

1903), ss. 11, 47+-Res judicata, 

Where, in a suit on a mortgage to realise the 
amount of the security, the puisne mortgagee is 
impleaded as a party and a decree is passed direct- 
ing the sale of the property and the application of 
the proceeds in satisfaction of the decree and pay- 
ment of the surplus to the defendant or -whoever 
is entitled to it, the puisne mortgagee is not barred 
either by the provisións of section 11, or by those of 
section 47, Civil Procedure Code, from enforcing his 
mortgage by sale of the property. 

Where a decree does not provide for the working 
out of the rights of the puisne encumbrancer with- 
out additions to it which the executing Court has 
no power to make, such rights are not barred of 
enforcement by a separate suit by the provisions 
of section 47, Civil Procedure Code. 





The fact that a puisne mortgagee did not, in the 
first mortgagee’s suit in which he was impleaded 
asa party defendant, take steps to ascertain the 
extent of his right of redemption of the earlier 
mortgage will not affect his right to have the equity 
of redemption sold as against his mortgagor. This 
right is different from the right to redeem. The 
puisne mortgagee may elect to bring his own suit 
for his money. BRABMANDAM VENKATA LAKSHMI 
NARAYANA ROW v. ALLAMANENI VENKAYYA, (1918) M. 
W. N. 902 vo * 466 


——~-~ Redemption, clog on—Hard terms, whether 
clog—Transaction entered into with open eyes, liabili. 
ty for—Undue influence. i 
Tho mere fact that the terms of a mortgage are 

hard is not sufficient to hold them to be so oneroug 

as to forma clog on redemption, 

A man who enters into a transaction with hig 
eyes open and without any undue influence being 
brought to bear on him cannot ask to be relieved 
from the natural consequences of hig action, P 
Na uv RAM v, Suan Rau 946 
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, simple—Posseasion of property to be delivered 
to mortgagee if money not paid within fixed period, 
provision as to—Simple money decree, whether can 
be claimed, 

The mere fact that a deed of simple mortgage 
provides thaf in case of non-payment of mortgage 
money within the fixed period the mortgagee would. 
be entitled to take possession of the mortgaged 
property and to appropriate the profits thereof in 
Tieu of intere-t, does not disentitle the mortgagee to 
claim a simple money decree. QO MANGAL v. INDAR 
Kuvar, DO L. J. 752 
— Transfere subsequent to mortgage—Transferees, 

position of—Satisfaction of mortgage by mortgagor— 

Contribution, whether can be claimed from transferees 

—Decree oblained by mortgagee against mortgagor 

and transferee, effect of—Covenant to pay contribu- 

tion, proof of — Lessee, ponition of. 

Where a mortgagor makes transfers subsequent 
to the mortgage, such as can co-exist with the mort- 
gage, e. g., & lease, the presumption is that the sub- 
sequent trausferees are not burdened with a liability 
to discharge the original mortgage in whole or in part, 
unless there is a covenant between the mortgagor 
and the subsequent transferees imposing such a 
liability upon the latter: so that ifthe mortgagor 
satisfies the original mortgage, he cannot claim cont 
tribution from the subsequent transferees in respect 
of the money paid by him towards the satisfaction. 
If the mortgagor claims contribution he must prove 
a covenant to that effect. Ifthe original mortgagee 
obtains a decree against the mortgagor and the sub- 
sequent transferees and the decree is satisfied by the 
mortgagor alone, the decree by itself does not entitle 
the mortgagor to claim contribution from the sub- 
sequent transferees, unless the mortgagor proves the 
covenant making the subsequent transferees liable 
for the contribution. O GAJRAJ KAUR v. .INDRAPAL 
Kvar, 6 O. L. J. 7; 21 O. C. 360 406 
, usufructuary— Lease of mortgaged property to- 

mortgagor—Covenant for payment of specified rent 

“and for delivery back on default to mortgagee with 
interest on arrears of rent and future rent—Pro- 
perty charged with all sums due—Decree for rent—- 

Redemption after decree became barred—HMortgagee, 

right of, to claim ~decretal amount— Election of re- 

medies. 

A deod of usufructuary mortgage executed in 1£63 
provided thatthe mortgagor was himself to continue 
in possession paying a certain specified rent. In 
default of such payment before the end of March of 
each year, the mortgagee was to take possession at 
once and to charge rent at an amount equal to 12 
per cent. interest on the mortgage money; that 12 
per cent. was to be paid on the arrears of rent, the 
mortgaged property being liable for the total 
amount’ There was a further clause that, on redemp- 
tion, the mortgagor should pay the mortgage 
‘money together with any arrears of rent and interest 
due. Default having been mude in payment of 
rent, the mortgagee sued the mortgagor in 1871 for 
possession and arrears of rent and interest at 12 
per cont, and for future rent and interest at the 
same rate. Possession was taken by tho mortgagee 
under the decree bat execution for the rent and 
interest decreed was allowed to become barred. In 
a suit for redemption by ihe mortgagor, the mort- 
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gagee claimed to be paid the amount due under the 
decree and all interest. The mortgagor offered to 
pay only the principal amount: 


Held, that the mortgagee was not entitled to the ` 


barred decree amount, ; 

Pér Phillips, J.—When œ mortgagee elects to 
enforce one remedy, he cannot, after having obtained 
that relief, be allowed to abandon the relief first 
chosen and fall back upon the other, when his right 
to enforce the first has heen allowed to become barred 
by limitation. 

Per Krishnan, J—The obtaining of a personal 
decree by a mortgagee does not perse put an end 
tothe charge on the property. That is the English 
rule and there is no reason why the same rule should 
not be applied to India. But the enforcement of 
the charge can be made only solong as the claim 
under the decree is not barred by limitation The 
claim to rent was, on the obtaining of the decree, 
taken out of the operation of the contract between 
the parties and passed into the domain of judgment. 


It was not open afterwards to either party to ignore . 


the decree and fall back on their antecedent rights 
and obligations, If the decree was satisfied or 
assigned away by the mortgagee, he could no longer 
enforce any charge. On the same principle, if the 
decree ceased to be enforceable by limitation, the 


charge also failed. The mortgagee could not be ` 


allowed to take advantage of a redemption suit to 

enforce stale and.time-barred claims M MANGESH- 

WAR Naraina Rao v. Smva Rao, 35 M. L. J, 41h 6 L, 

W aia 24 M. L. T. 870, 41 M. 1043; (1918) M, W, N, 

91 

Muhammadan joint family—P*operty 
acquired by manager —Presumption. 

There is no legal presumption that? the property 
acquired by a member of a Muhammadan joint 
family, when he was the manager of the joint family 
property, is the ‘property of the joint family.. C 
KERAMUTULLA MIAH v. KEANUTULLA Mzag, 23 CO. W. 
N 118 886 
Muhammadan Law-— Divorce —Husband aw- 

thorising uife to divorce him, whether can prorounce 

divorce—Muintenance~-Wife, whether _ entitled to 
maintenance for iddat. 

The fact thata Muhammadan husband gives his 
wife the right to divorce him does not divest the 
husband of the right of pronouncing a divorce. 

A Muhammadan wife who is divorced by her 
husband is entitled to maintenance during the period 


of her iddat. U B Nea Kyaw v. Mi Hua; 3 U. B R. 


(1918) 99; 20 CR. L. J. 118 97 
~— Gift, essentials of—Delivery, when necessary 
— Minors, gift to, under protection of donor ip, UN» 
accompanied by delivery, validity of—Pr esumption—- 
Burden of proof. - 
Though delivery of seisin is necessary in the case 
of gifts by Muhammadans in order to complete the 
gift, yet where a father or.grandfather is living 
with his minor son or grandson and makes a 
declaration of gift before any dispute arises, such 
a declaration would be sufficient to raiso a presuthp- 
tion in favour of the latter that the former intend- 
ed to complete the transfer. But in order tò rebut 
that presumption, or on the other side to strengthen 
it, other indicia of the transfer of poasession may 
be looked to, such as the attornment of tenants to 
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the donee, the mutation of namesin the Collector's 
registers and the application of the profits of the 
property gifted, as such facts may show that the 
alleged gift was or was not intended to operate 
as a transfer to the doneo, 

In cases of gifts by a Muhammadan father or 
grandfather to his minor son or grandson, under the 
protection of the donor, if it be shown that the 


minor has the benefit of the produce of the lands, | 


that fact would indicate that transfer of ownership 
has been made. 

The fact that the father was alive and living in 
the same house with the grandfather whena gift 
was made by the latter to his minor grandson, will 
not invalidate the gift. In sucha case acceptance 
could be made by the guardian of the minor donec. 

The burden of proof is not in the first instance on 
thé minor or any one who seeks to support the gift 
to show that the income of the property was spent 
for the minor’s benefit. On the other hand, the 
person who seeks to invalidate the gifs must show 
that, in spite of the gift, the donor continued to deal 
with the property as if it was his own. 
SUBRAMANIA AyvaR v. MULLA VEEBTTIL Assan Kora 
35 M L, J. 54181. W. 659;24 M. L. T. 851; (1918) 
M. W. N. 742 a 204 
Laan, doctrine of, whether still in force -False 

charge of adultery by husband against wife, whether 
dissolves marriage. 

If a husband falsely charges his wife with adultery, 

she is entitled under the Muhammadan Law to have 

“ it declared that her marriage has become dissolved. 

The doctrine of laan is operative in Anglo-Muham- 

madan Law and cannot be considered obsolete, 

A Zarar HUSAIN v. UMMAT-UR-RAHMAN, 17 A, L.J. 

78;1 U. P. L. B. 83 256 
Marriage—Legitimacy—--Cohabitation, long— 

Presumplion—Acknowledgment, conditions necessary 

for—Concubinage, whether semblance of marriage— 

Illegitimate son, whether can bé acknowledged, 

The inference of marriage between a man and 
‘pf. woman drawn, under the Muhammadan Law, 
from long and continued cohabitation between 
them, is much weakened where itis found that the 
relations between them were in the first instance 
irregular and that the woman was the kept mistress 
of the man. 

Under the Muhammadan . Law a child whose 
illegitimacy is found beyond doubt by reason of the 
marriage of its parents being disproved or found to 
be nolawful cannot be legitimatised by an acknow- 
ledgment, Acknowledgment has only the effect of 
legitimation where either the fact of marriage or 
its exact time, with reference to the legitimacy of 
the child's birth, is a matter of uncertainty. 

No statement made by one” man that another 
(proved to be illegitimate) is his son can make that 
other legitimate, bat where no proof of that kind 
has been given, such a statement or acknowleédg- 
ment is substantive evidence that the person so 
acknowledged is the legitimate son of the person 
who makes the statement, provided his legitimacy 
be possible. ~ KG 

. An acknowledgment by one person that another 
person is his son made with the object of obtaining 
the latter’s admission to 9 school or of effecting 
his . marriage with an heiress does not, under the 
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Muhammadan Law, .amounb to such acknowleds- 
ment as would confer the status of a legitimate 
son onthe person acknowledged. 

Per Woodroffe, J.=Where there is an acknowledg- 
ment in other respects valid, it becomes, invalid if 
the facts proved are held to show that there was 
no marriage or semblance of marriage between 
the parents af the child at the date the child wag 
born, so that the latter was the issue of zina. If, 
however, zina is not shown but marriage is ‘left 
in doubt, then acknowledgment confers the status 
of legitimacy. u 

If mere concubingge is established there is, ex 
hypothesi, noither marriage nor semblance of 
marriage, which a proved concubinage excludes, 

Per Chitty, J—Concubinage is never regarded in 
.Muhammadan Law as equivalent to marriage for 
purposes of legitimation. 

Under the Muhammadan Law an acknowledgment 
may be express or implied 

An acknowledgment or recognition of legitimacy 
once made by the father cannot be disproved, 
nor can the father himself be allowed to repudiate 
it But where the acknowledgment has to be 
inferred from the facts,e.g., the treatment of the 
son by the father, it is not always easy to sce at 
what point of time the acknowledgment became 
final and completo. In such a cage the surrounding 
circumstances must be looked atio see whether the 
“treatment or statements relied upon do in fact 
amount, to a valid acknowledgment. © HABIBUR 
RAHAMAN V. ALTAF ALI, 23 C. W. N. 1; 29 0. L. J. 60; 
46 C. 259 “ 545 
Pre-emption, law of, whether applies to zomin- 

dari property—Suit, whether can be based on Mu- 

hammadan Law and custom. 

Jf there is a custom of pre-emption prevailing 
in a village, it is not possible that there should 
be at the same time a right under the Muham- 
Qn the other hand, if there is no 
custom of pre emption, and there merely was at 
one time an arrangement between the oo-sharers 
which has come to an end with the settlement, 
there is no reason’ why the co-sharers would not 
at the end of the settlement be entitled to re- 
assert their rights under the Muhammadan Law, 
provided that they had such rights before the 
contract, 

The Muhammadan Law of pre-emption extends 
tolarge estates including zemindari property. A 
ILAHI Jan v. MOHAMMAD ISHAG 76 
Wakf deed, construction of- Mutwalli, suc- 

cession to office of, 

A Muhammadan created a wakf of certain pro- 
perty by registered deed, under which his two 
nephews A. and M. were appointed mutwallis of 
the -aakf gproperty after his death. The deed 
provided that the mutwalliship was to descend to 
the issue of the two nephews naslan bad nuslan 
wa batnan bad datnan daiman wa abdan ghair mun- 
gatuan wa la muntagilan ala sabil al istimrar wal 
istiqlal: 

Heid, that under the terms’ of the deed the office 
of mutwalli was to go generation after generation 
tothe descendants of A. and M. in all the branches 
of their family, and that there was nothing in the 
deed by which any preference was to be given 








“WN, 228 ' 
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among such descendants, nor was auy limit placed 
on the number of mutwatlis from among them. 
A Ani Mugrapt Kaan v. ABDUL HAMID Kuan, 17 A. 
L. J. 620 f i 878 
——-—-—+ Wakf—District Judge, power af, to appoint 
mutwalfi—Application, maintainability of—Civil 
Procedure Code (Act V of 1908), s. 92. 
Petitioner applied to the District Judge to be 


-appointed mutwalli of a wakf property. ‘The appli- 


catidn was refused on the ground that the peti- 
tioner’s only remedy was tò proceed by a suit 
under section 92 of the Civil Procedure Code: 

Held, that.-although the District Judge had the 
powers of a. kazi under the Muhammadan Law 


to deal with the matter on application, it did not ` 


necessarily follow that the petitioner was entitled 
to proceed by application and that the DiBtrict 
Judge had no power to relegate the petitioner to 
a suit under section 92 of the Civil Procedure Code, 
C Janina KHATUN v, ABDUL JALIL Mraz, 28 O“W.N, 


- 138 d 799 


Wakf—Grant for building mosque and reada 
ing prayers? 
A grant of an inam for tho founding of a 
mosque and for the performance of religious ser- 





vices therein is a public trust and does nob partake » 


of the character of a service tenure. Mi Mu- 
HAMMAD Esur SAHIB v. ABDUL BATHAR SAHIB, 25 M, 
L. T, 141; 42 M. 161; 86 M. L J. 262; (1919) wor 





Wakf—Mosque—Suit by two worshippers on 
behalf of themselves and other worshippers. for 
declaration that a lease granted by mutwallis 
is void and inoperative, maintainability of —Right 
of individual worshipper in mosque—Civil, Procedure 
Cade (Act V of 1908), s. 92, O.I, g: 8—Religious 
Endowments Act ‘XX of 1868), s. IM, scope of. 
A’ suit brought by two worshippers of a mosque 

for themselves and as representing other worshippers 
in the locality for a declaration that a permanent 
lease granted by the mutwalis of the mosque is void 
and inoperative, is nob a suit ofthe nature contem- 
plated by section 14 of the Religious Endowments 
Act, nor is it a suit which can only be instituted in 
compliance with the provisions of section 92 of 
the Civil Procedure Code. It is a representative 
suit under rale 8, Order I, Civil Procedure Opde, 
which can be maintained by the plaintiffs, pro- 
vided they comply with tlie requirements of that rule. 
No proof of special damago to the plaintiff is neces- 
sary in such asuit. i 
The suit contemplated by section 14 of the 
Religious Endowments Aot is a suit instituted 
primarily against the trustee, manager or superin- 
tendent of a mosque, temple or religious establish- 


ment or the members of any committee appointed | 


under that Act, and the only relief that can be asked 
in such a suit is a decree directing specific per- 


_ formance of any act by such trustee, manager, etc, 


a decree for damages and costs against them and 
a decree directing their removal. 
A suit under section 92of the Civil Procedure 


` Oode is primarily a suit against the trustee and 


can only-be instituted either on the ground that 
there has been a breaoli of trust or that direction 
of the Court is necessary for the administration of 
the trust. k 


INDIAN -OASES, ' 


` Nurassama, 28 C. W. N. 115 : 
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2 
The worshippers` living in the vicinity of a 
mosque have rights in if over and above ‘ those 
possessed by the Muhammadan public and have a 
more direct interest in its maintenance and in the 
proper administration of the properties endowed 
for its benefit, i 


A Muhammadan worshipper can enforce his 


individual rights iu re®fect of a mosque and the - 


trusts relating thereto, © Asurar‘ALt v. Mune 
Will, ewecution ` of ~Attestation, whether 

necessary. x A 

Under the Muhammadan Law no attestation ofa 
Will is necessary. B SARABAI AMIBAI v. MAHOMED 
Cassum Hası JAN MAHOMED, 2! Bom. L. R. 49 637 
Mulgeni tenure, incidents of—Mulgenigar, 

death of without issu8—Succession—LEscheat, 

An essential incident of a mulgent tenure is that 
on failure of heirs toa mulgenigar, his rights re- 
vert tothe mulgar from whom the mulgeni was 
acquired and do not escheat to Government, 

A mulgeni tenure is not of the same character as 
a permanent lease. WI Sxcrurary ov State v. 
HosanGavi SHITARAMAPPA, 26 M. L. J. 207; 42 M. 827 


. 695 

Murshidabad Act (XV of 1891), S. 

3; notification under, whether conclusive proof of 
matters contained in tt. - ` 

A notification under .section 3 of the Murshida- 

bad Act XV of 189l is conclusive proof of all 

the subject-matter of the notification. Therefore, 





where the area of a holding is mentioned in the noti- - 


fication'the holding must by reason of section 3 
be taken as having that area. C Smasur BHUSAN v. 
NAWAB of MuRsHIDABAD a 95 
Negligence, injury caused by—Damages, assess. 

“ment of, mode of. ' 

Where a person has suffered personal injpries 
on account of the negligence of another, he 
is entitled to damages for personal suffering 
and for loss of enjoyment of life and also to actual 
pecuniary loss resulting ‘to, and the expenses reason- 
ably incurred by, him. If he is engaged in a 
profession or trade or other occupation, he must be 
compensated for the probable future loss by reason 
of incapacity or diminished capacity to work. 

In assessing damages arising from the probable 
loss of future income the plaintift’s average earnings 
form the natural basis. NI 7 

The Court has to consider what the plaintiff's 
income would probably have been, how long that 
income would probably have lasted and must, tdke 
into cousideration ‘all the other coritingencies to 
which the profession, trade or ather occupation in 
which he is engaged is liable. = 


The law does not roquire the Court to give the | 


injured party the value of an annuity for the same 
amount as his average income for the rest of his life. 
P Sei Ram v. Deval ELECTRIO Tramways AND LIGHT- 
ING Co., Lro, 13 P, W. R. 1919 435 
Rain water collecting in debris of Jollen 
house—Damage caused to ` adjoining wall — Damages, 
suit for, maintaingbility of, 

A person who, for his own purposes, brings on his 





land and collects and keeps there anything likely ' 


to do mischief, if ib escapes, must keep ibin at 
his peril, and if he does not do go, is prima facie 
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answerable for all th’ damage which is the ‘natural 
consequence of its escape. 

A person who allows rain water to collect in the 
materials and the debris of his fallen house and thus 
to cause injury to an adjoining wall makes himself 
Hable to compensate -the owner of the wall, for the 
damage sustained by him. O Larru v, Fazt Hag, 21 
0. 0. 295: 1 U. P. D. R, 16 >‘ 43 
Negotiable Instruments Act (XXVI 

of 1881), ss. I, 13—Cheque having word 

“bearer” struck out and word “order” not substituted, 

whether negotiable—Act and definition in s. 18, whe- 

ther exhqustive. 

A cheque with the word “bearer” struck out and 
without the word “order” being substituted for 
the word “bearer” cannot be regarded as an “order” 
cheque and, therefore, is not negotiable. Such a 
cheque has been regarded hitherto by the custom 

_ and usage of Bombay as a negotiable instrument 
but such a usage cannot be recognised as, if recog- 
nised, if would override the express provisions of 
section 13 of the Negotiable Instruments Act, inas- 
much as it would be an extension of the definition 

| of “negotiable instrament” contained in that sec- 
tion.: 


~ b-The Negotiable Instruments Act, 1881, was . 


prima facie intended to lay down the whole law 
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Plaintiffs sued to recover Rs. 500 on account of 
the price of 6 buffaloes, alleging that a criminal 
case brought against defendant No.3 for theft of 
the buffaloes was compromised in a panchayat 
where the defendants promised to return the buffa- 
loes or pay Bs. 600 to the plaintiffs. In the course 
of the trial defendant No. 5 stated that if the 
plaintifis would take a certain oath in a prescribed 
form and swear that he (defendant No. 5) had 
been present at the panchayat and had stood surety 
for the return of the buffaloes, he would pay 
Rs. 500. The plaintiffs took the oath: 

Held, that \the defendant had confessed judgment 
subject to a certain condition and that on the ful- 
filment of the condition there was no issue of law 
or fact to go into and the plaintiffs were, therefore, 
entitled to a decree as they had taken the oath in 
the prescribed form, P Janna Dass v. Nanna 1005 
Occupancy holding’, non-transferable, trans- 

fer of portion of-—Transferee, suit by, against land. 

lord, for declaration that vent-decree obtained by 
landlord against original tenant is fraudulent, 
maintainability of. 

A transferee, without the landlord’s consent, 
of a part of an ocoupancy holding, not transfer. 
able by custom, is entitled, as soon as damage 
acorues to him, to maintain, as against the land- 


regarding cheques, bills of exchange and promissory ~ lord of such holding and_ the original recognised 


notes. Likewise section 13 6f the Act was prima 
facie intended to be an exhaustive definition of 
those three classes of negotiable instruments, 
B DossABHAT HIRCHAND v, VIRCHAND DALCAHARAM, 
21 Bom. L. R. 1 388 
S. 13 A ' 388 
SS. 26, 27, 2B—‘Agent’ inss. 27, 28, 

meaning of-—-Trustee of charity drawing bill, liability 





4 


. he term ‘agent’ in sections 27 and 28 of the 
Negotiable Instruments Act means the agent of a 
person capable of contracting within the ‘meaning 
of section 26, and when the agentis not liable the 
principal is. É | 

A “person drawing a bill or making a note as 
trustée of a temple or charity is not acting on behalf 
of such a principal and cannot claim the benefit of 
the section and is, therefore, personally liable on the 
bill. | ` ` 
Per Wallis, 0. J—When the agent of a Chetty 
firm in executing a negotiable instrument prefixes 
the firm’s Vilasamy,-it indicates that he is acting, only 
as an agent. But when a man signs as Hukdar 
(trustee) prefixing the charity Vilasam, there is,, on 
the face of the document, no clear indication that he 
contracts for any one but himself. 

Per Spencer, J.—-Where a trustee, executor or 
churchwarden signs a promissory note on behalf of 
an inanimate object, such as a trust, temple, ete., 
there is very strong presumption that he 
intends to incur an individual responsibility because 
‘he does not represent any other*person in law. MI 
PALANTAPPA CHETTIAR V, SHANMUGAM CuertiaR, 35 M. 
L 


23 
S. 32, Uability under 191 
Oaths Act (X of 1873), S. I 1—Defendant 
" offering to be bound by plaintifs oath—Plaintiff 
taking the oath, effect of —Court, whether can go into 
legality of agreement. 

-8 g, 


- 


J. $0; 24 M. L. T. 61; 8 L. W, 317; 41 M. 815 





tenant thereof jointly, a suit to set aside a ront- 
decree obtained by the landlord, whether ex parte 
or otherwise, against the original recognised tenant, 


` irrespective as to whether such transferee was or 


was not a party to such decree, on the ground 
that such decree was obtained by the landlord 
by fraud and in ~conspiracy with the original 
tenant .and as a consequence whereof the said 
transferee has sustained loss and damage. Pat 
Asanr SINGH v, RAM Kae Lawan SINHA, (1919) Par, 
49; 4 P. L. J. 115 


. Partnership—Pro-note executed by one partner 


in favour of another, suit on, maintainability of, con- 

ditions of, 
“A suit ona pro-note executed by one partner in 
favour ofanother is maintainable when the accounts 
or dealings between them on which it is based are 
in respect of a matter, which, though arising out of 
the partnership business or connected with it, does 
not involve the general taking of accounts, but 
the suit will not be entertained in cases where the 
taking of partial accounts would work injustice, 

The fact that the maker. of a promissory note is a 
partner of the payee if no defence under the 
Negotiable Instruments Act, unless the instrament 
can be treated as an escrow or a nullity. 

Per Krishnan, J.—Hven apart from the note the 
plaintiff hasa cause of action on the settlement 
itself on.which the note is based: the fact that there 
may be an ansetiled account between the parties is 
insufficient to restrain a suit on that cause of 
action. WI Sunxara Rataa Doss v., Berar Korrus 


19! 
Penal Code (Act XLV of 1860), ss. 
147, 149; 323, 325, 333—Conviction for 
rioting and hurt of accused who did not themselves 

`, causé hurt, legality of. A 
Where the object of an unlawful assembly is to 
cause hurt, a member of that assembly, if he jg 

i 
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convicted under section 147, cannot be convicted 
also under section 323 or section 325 read with 
section 149, except that such of the accused as are 
proved themselves to have caused hurt in the riot, 
would be rightly convicted of the offence of hurt in~ 
addition to the offences of rioting, M Kassuna 
AYYAR v. EMPEROR, 24 M., L T 96; (1918) M. W. N. 
526; 8 L. W. 225; 20 Or. L. J. 145 33 

~ ss. 147, 304, 323, 325—Rioting— 

Resistance to attachment under illegal warrant— 

Common object not umnlawful—Ofence—Intention, 

proof o}—Grievous hurt. 

Every man must be, presumed to” intend 
natural result of his acts. 

Tf an accused person pleads accident, he must 
show that the offence with which he is charged 
was the result of an accident, : 

Where the accused struck the deceased_ with a 
luthi on, the head and with a single blow cansed 
a fracture of the skull which resulted in death: 

‘Held, that the acoused was guilty at least of an 
offence under section 326 of the Penal Code. Pat 
Kuiper Box v. EMPEROR, 3 P. L, J. 636; 20 Cr iT 
139 ké 

s. 149 337 
S. 153—Wantonly giving provocation ~- Mu- 
hammadan killing cow—Intention+~Offence. 

No conviction under section 153 of the Penal 
Code can bo had unless it is proved, inter alia, 
that the act of the acoused was done either malig- 
nantly or wantonly. ae 

Tho accused, a Muhammadan, killed a cow in a 
village sometime before sunrise. The act was 
observed by one or two Muhammadans, who sent . 
a chaukidar to the Police Station to make a report. 
The Police took cognisance of the matter and the 
accused Awas convicted of an offence under section 
153 of the Penal Code: , 

` Held, that there being no evidence of malice or 
wantonness on the part of the accused, the con- 
viction was bad in law. A ABDULLAH v EMPEROR, 17 
A L.J. 200; 20 Cr. L, J. 216 | 
s. 182 919 
ss. 182, 211—False information to 

Police followed by complaint to Magistrate— Police 
Oficer, whether competent to prefer complaint under 

s. 182, 

M. gave information to a Police Officer that certain 
persons. had stolen his property. Subsequently he 
made a complaint to a Magistrate to the same 
“effect. The Police in their investigation came to the 
conclusion that the information given by M. was 
false. The Magistrate also called npon the Police 
for a report. The Police reported that the complaint 
was false. But as M. asked for an opportunity to pro- 
duce his witnesses, the Magistrate after examining 
hig witnesses fixed a date and issued summons to the 
accused to appear. On the date fixed M. and his 
witnesses did not appear. So the Magistrate dis- 
charged the acoused. Upon this the Police Officer to 

-whom the false information was given laid a com- 
laintagainat Mf under section 182, Indian Penal Code: 

Held, that the bare fact that M. had subsequently 
made a complaint to a Magistrate and then dropped 
proceedings was no bar to the Police Officer, to whom 
the false information had been given, making a 
complaint of an offence under section 182, Indian 





the 
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Penal Cede. A Mura v. Emperor, 17 A. L. J. 32; 20 
CR LJ 14 98 
s. 188 97 
—— sS. 193 164 
————— S. 193—Criminal Procedure Code (Act Y 
of 1898), s. 476—Perjury—Sanction to prosecute— 
Enquiry under s. 476 conducted by Magistrate other 
than Magistrate taking cognizance of case, whether 
judicial proceeding —Jurisdiction, 
~ A Sub-Divisional Officer called upon the com- 
plainant in a “case pending before him to show 
cause why he should not be prosecuted for an 
offence under séction 211 of the Penal. Code, and 
on the complainant showing cause sent the case 
to an Honorary Magistrate for recording evidence. 
The latter recorded the evidence and sent the case 
back to the Sub-Divisional Officer, On receipt of 
the record ‘the Sub-Divisional Officer directed the 
prosecution of the petitioner, who was a witness 
for the complainant, for'perjury in respect of a 
statement made-by the petitioner before the 
Honorary Magistrate: z 5 
Held, (1) that the proliminary enquiry required 
to be held under section 476 of the Criminal Pro- | 
cedure Code could not be directed to be held by 
any other ~Magistrate except the Sub-Divisional 
Officer himself who thought that the case of the 
complainant was a false one and gave him a chanée 
to show cause; ? 7 
(2) that the Honorary Magistrate had, there- 
fore, no jurisdiction to record the evidence of 
the petitioner and that the petitioner, therefore, 
did not give false evidence at any stage of a 
judicial proceeding within the meaning of section. 
193 of the Penal Code and could not be prosecuted 
for porjury, Pat SAKHI Rar v. Emperor, 20 Cr. D. 


J, 245 917 

S. 2114 98, 164, 850 

—- Sa 225B—Escape from custodyConsent 
of custodian, effect of -—Offence, 

An escape from lawful custody is nonetheless 
an offence under section 225B, because the escape 
was effected with the consent of the oustodian. 

For the purposes of the section, the consent and 
néglect of the custodian are placed on the same 
footing. Wi Pusnic TRORECUTOR v,, SENNIMALAI 
Gouspan, 9 L. W, 216; 20 Cr. L. J. 209; 25 M. L. T. 
290 7 | ` 656 
— S. 297—Causing [disturbance to persons 

assembled for performance of funeral ceremonres— 

‘Disturbance,’ meaning of. ` 

The word “disturbance” in section 297 of the Penal 
Code implies some active interference in, or 
hindrance to, the performance of the funeral 
ceremonies. ; S 

The grand-danghter-in-law of the. complainant 
having died, the complainant and hid relations took 
the body out tothe cremation ground and were 
preparing to cremate it, when the accused came 
there and toldthem not to cremate the body, and 
on being asked why, said that they would state the 
reason to the Police: A 

Held, that the mere utterance of the words “do not 
cremate the body”, unacccmpanied by any attempt 
to prevent the cremation or by any manifestation 
onthe part of the acoused their intention to 
interfere if the eomplainant and his relations 














* 
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should persist in having the body cremated, could The complainant, an Inspector of Police, went to 

not be regarded as a disturbance to the persons search his quarters, whereupon the accused assaulted 
assembled for the performance of the funeral cere- complainant: 

monies within the meaning of section 297 of the Held, that the accused’s brother being a mere 

Penal Oode P Mancar v. Emperor, 2 P, R. 1919 Cr; suspect at the time of the attempted search, the 

20 Cr, L. J. 145; 4 P. W.R 1919 Cr; 44 P L.R 1919 search was not illegal and was justified urder sec- 

337 tions 94.and 165 of the Criminal Procedure Code, 

SS. 299,304, 326—Murder—Intention and that the accused was, therefore, guilty of an , 

to cause death, absence of—Grievous hurt. offence under section 353 of the Penal Code. A 

A” dispute having arisen between one L. and one Barr SINGH v. EMPEROR, 17 A, L. J. 115; 20 Cr. L. J. 

` B, the latter attacked the former witha stick. L, 174 ; 494 

seeing that G, was advancing to the help of B, ——— S. 36I, scope of—Abduction—Offence, in- 





~ ran into his house and came out with a chopper gredients of—Lawful guardianship—"Person lawfully 
in his hand, with which he inflicted an incised ~ entrusted with the care or custody of aminor,”mean- 
wound on Bs shoulder and one or two minor ing of ~Master, whether entrusted with care or custody 
injaries. B, subsequently died of septic pneumonia of servant, 


caused by the wound in his shoulder: Theintention of the Legislature was by virtue 

Held, that the injury to which B. subsequently of the explanation appended to section 361 of tho 
succumbed not having been inflicted with such Penal Code to extend the application of the term 
intention or knowledge as to bring the case within lawful guardian so as to include and embrace 
the definition of culpable homicide, L. could be con- within the accepted meaning of this legal term “a 
victed only of an offence under section 326 of the person lawfully entrusted with the care or custody 
Penal Code. A Laiz SINGH v. EMPEROR, 17 A,L.J. ofa minor.” 


56; 20 Or. L, J, 187; 1 U. P. L. R. 4: 
oe 302, Ly aie a MAA = Section 361 of the Penal Code and the explana- 
deliberately thrashing one unarmed man—Death tion appended thereto are express and exhaustive 
` caused by dbeating—Intention— Offence—Interpreta- in their terms, and in order to constitute the offence 
tion of Statute—Precedents, criminal, value of. of kidnapping or abduction there must be in fact 
Where four persons seb upon an unarmed man, ‘uly, properly and legally proved a taking or 
enticing away of a minor from the custody of tho 


knocked him down and gave him a most merciless S h 
thrashing with sticks breaking his bones and ribs following persons; (a) the natural guardian; (b) the 
; legal guardian, if the natural guardian bo dead, or 


É liku > 
a d canting, the fracture of his skull, which resulted (eja person lawfully entrused with the care and 
Held, that the assailants must be considered to OUstodyofa minor, | 
have committed these acts with the intention either What the law contemplates by the explanation tO 
of causing death or of causing such injuries as ection 361 of the Penal Code isa declaration o 
they knew tobe likely to cause death and that, trust, by one competent to make sucha declaratiom 
therefore, they were guilty of murder. conveying, handing over, and confiding a minor to 
~ Previous decisions in criminal cases, proceeding the care and oustody of another in whom a confidence 
as they do on their own set of facts, seldom afford and trust is imposed, and it is necessary for the 
any very great assistance in deciding the nature of ‘person accepting the trust t9 do so either by express 
an offence. P Samanp SINGH v., EMPEROE, 3 P. R. assent or by necessary implication arising from 
1919 Or; 20 Cr. L. J. 157; 5P. W. R, 1919 Ck. 349 tacit acquiescence in the performance of the trust, 











S. 304 169, 171,349 The mere relationship per se of master and servant 
S. 323 IZI does not constitute a master, within the provision 
m S. 325 171, 337 of section 361, Indian Penal Oode, the lawful 
S. 326 16! guardian of a minor servant in his employment, nor 





Sa 333—Search by Police Officer, outside can such master of such minor in the absence of pro- 
his limits, legality of—Resistance to Police Officer per proof be deemed to be a person lawfully entrust- 
during illegal search, whether , ofence— Unlawful oq with the care or custody of such minor. Pat 
assembly with hurt for common object. Kesar v, Emperor, (1919) Par. 88; 4 P. L, J. 74; 20 
An officer in charge of a Police station hasno Op, [,, J. 161 481 

power to make searches in places outside the . s. 395 . x 783 

limits of his station except in the mode provided by 

section 166, Criminal Procedure Code. S. 403—Criminal misappropriation—Con. 
A person, therefore, who resistsa Police Officer stable appropriating strayed sheep—Offence. 

conducting an unauthorised search outside the A sheep intended for sacrifice at the Id escaped 

limits of his station is" not guilty of an offence and strayed away from its owner and was captured 
under section 333, Indian Penal Code. M Kersana the next day by the accused, who was a constable. 

AYYAR v. WMPEROR, 24 M. L. T. 96; (1918) M. W.N. The latter instead of sending the animal to the 

526; 8 L. W 225: 20 Or. b. J. 145 337 pound kept it. A few days later he was transferred 

S. 353 — Assault on Police Officer conducting to. another Thana. He took the sheep with him to 

search ~~ Offencez-Criminal Procedure Code (Act V of the second Thana and kept it there: < 
1898), ss. Y4, 165—Search of house of person suspect- Held, that the accused was guilty of an offence 
ed of theft, legality of. under section 403 of the Penal Code. A SARJU 

_ Acoused’s brother was, suspected of having com. MALLAH v. EMPEROR, 17A. L. J. 145; 20 Cu, L. J. 218 

mitted a theft of some property from his master. 778 
. $ 


` , 
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SS. 403, 406—Refusal to return bond on 
payment of bond debt, and subsequent denial of pay- 
ment— Offence. 

The complainant paid off a debt due to the 
accused on a bond on condition that the latter 
would return the bond. The accused, however, did not 
return the bond and subsequently denied the fact of 
payment: 

Held, that the accused were nob guilty of any 
offence either under section 403 or section 406, 
Indian Penal Code. @ Gonam Husain v, EMPEROR, 


22 0. W. 1005; 20 On. L. J. 161 343 
——-— s. 406 343 
a ges al A 412 783 





S. 425— Mschiej—Making breach in bank 
of ale e A AE , 
Acoused, fearing that the water in his tank 

would overflow, caused a breach in the bank of 
the complainaut’s field with the result that the 
surplus water from the tink overflowed into the 
field. It was found that there were no crops in 
tne field, so that apatt from the damage done to 
the bank no other damage was caused to the com- 
plainant: 

Held, that the accused was’ guilty of the offence 
of mischief. Pat pArrosores SAH v, JAGO CHAMAR, 
20 Or, L. a: 237 #61 
. 441 —Criminal tr espass—Complainant 

not in iia possession, effect of. 

There is no provision of law in the Indian Penal 
Code or the Code of Oriminal Procedure which 
restricts the right of a person not in possession to 
make acomplaint toa Magistrate in respect of the 
offence of trespass, even though that offence is alleged 
to have been committed against a third person, nor 
does the definition of criminal trespass cuntained in 
section 441 of the Indian Penal Gode restrict the 
offence to cases in which the person in actual physical 





possession is insulted, intimidated or annoyed. 
U B Naa Po Tox v. Emperod; 3U, B. Ri (1918), 
111;-20 Cr. L. J, 116 99 





ss. 441, 448, 454, 509—House- 
trespass by night—LIntent to annoy, when can be 

inferred—Burden of proof—Evidence Act (I of 1872, D), 

£. 106. 

Where the evidence shows thata man has been 
found lurking at night inside the house of another 
person, a perfect stranger to him, or a person in 
whose house he has no apparent business, the pro- 
secution will be entitled to ask the Court to inter 
from these facts that there wasa guilty intention 
on the part of the accused suiticient to bring his 
action within the purview of section 441 of the 
Indian Peual Code. 

in dealing with cases of this sort Magistrates 
should not overlook the existence of section buy of 
the Indian Penal vode, when they are considering 
the allegation on the part of the prosecution that 
the entry by the acoused into the premises in 
question must, presumably, have been with intent 
to commit some offence, 

Where a person accused of lurking house-trespass 
by night pleads in his defence that he had some 
specific intention in entering the house, and that 
the mntention in question was ne ther to commit an 
offence nor to intimidate, insult or annoy any person 
in possession of the house, the provisions of section 


> 
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106 of the Evidence Act come into play and the 
burden of establishing the particular intent is upon 
the accused, 

Ina case where an accused person forcibly or 
clandestinely enters a house which he knows to 
have been definitely closed and barred against him 
by the owner thereof, it is not a sufficient answer to 
& charge of criminal -trespass for the accused to 
say that he personally hoped that the owner would 
remain in ignorance of the fact of his entry, The 
Court may tind on the facts that the intention to 
insult or annoy, under such circumstances, was so 
clearly inherent in the acts of the accused as to form 
an essential part of the purpose with which entry into 
the house was effected. 

Per Walsh, J,—Where in answer ġo a charge of 
lurking house-trespass by night the accused sets up 
the plea that he entered the house in order tô carry 
an intrigue with one of the women of the house and 
establishes that there was an invitation or complicity 
by the woman combined with an intention to 
preserve strict secrecy, then it is difficalt to say that 
there was any intention to annoy a third person, but 
if that third person had expressly prohibited the 
accused from entering the house, then his act be- 
comes a direct defiance of an express order, and an 
intention to annoy the author of the order can be 
inferred from it. A UHHOTE Lat v, EMPEROR, 16 A. 
L. J. 163; 40 A. 221; 20 UR. L. J. 119 103 
SS. 442, 451—Courtyard, whether build. 

ing—House trespass, 

A courtyard partly surrounded on the front by 
a mud wail with no roof over it nor any door or 








gateway is not a building or house within the 
purview of section 442 of the Penal Cede, P BUNDER 
v. ENPEROR, 2U On, L, J, 240 864 
Sit 103 
—s.45l 864 
S. 454 103 








S. 463 —Forgery—Printed copy of certificate 
never GUVEN, 

The making of a printed paper purporting to be 
a reproduction of a certificate that was never given 
-does not constitute forgery, unless there was an 
intention to cause it to be believed that the printed 
paper was made by the authority, express or implied, 
of the giver of the certificate. Pat LACHMAN LAL Ve 
EMPEROR, 4 P. L. J, 16;20 Or, L, J, 142 dk 
SS. 499, 500—Criminal Procedure Code 

(Act V of 1648), ss. 104, 155—Defamation—BState- 

ments made to Police Officer when giving information 

of offence, whether privileged—English and Indian, 

- Law, difference between. 

’ Statements made to a Police Officer under- sec- 
tions 164 and 105 of the Uriminal Procedure Oode 
are privileged and cannot be made the foundation 
of a charge of defamation. 

In dealing with cases of criminal defamation ‘it 
is necessary to follow carefully the provisions made 
in the Penal Code on the question of defamation. 

Tnere is a marked difference between criminal 
liability for defamation under thé tinglish Law and 
under the Indian Law, arising from the fdot that the 
English Criminal Law when dealing with defama- 
tion had mainly to consider whether the defama- 
tion was such as would result in a breach of the _ 
peace or the question whether the person: who 
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claimed. punishment for defamation wag a per- 
son aggrieved by the statements made. 

Under the Indian Law’ the -essence of the offence 
of defamation consists in its tendency to cause 
that description of pain which is felt by a per- 
son who knows himself to be the object of the 
unfavourable sentiments of his fellow-creatures 
and those inconveniences to which a person who is 
the object of such unfavourable sentiments is ex- 
posed, A PARWARI v. ‘Emperor, 17 A, L. J. 214: 20 
` On. L, J, 231 85 

———— Sa 499—Defamation—Statement by party to 

judicial proceedings—Privilege, absolute. 

The English doctrine of absolute privilege does 
not obtain in the Courts in India. 

A defamatory statement made by a party to a 
judicial proceeding is not privileged. 

Obiter dictum — Even if there is a general privilege 
in respect of words uttered by a party toa judicial 
proceeding, such privilege only refers to words 
spoken in the ordinary course of a proceeding before 
the Court, 
U. B. R. (1918), 101; 20 Cr. L, J. 125 09 
s.'500 855 
s. 508 103 
Pensions Act (XXII of 1871), str 


Pleadings—Major defendant described as minor, 
effect of. 








A major defendant who is described as a minor ` 


cannot be treated as a party to the suit 
not-bound by the decree passed in the suit. 
SAKAL SINGH v. CHANDERDIP Lab 627 
Police Act (V of 1861), S. 30, cl. (2) 

—License io control procession—Notice, whether 

necessary on each occasion. 

Under section 40 of the Police Act there must be a 
notice, special or general, on each occasion on which 
an intended assembly or assemblies is or are re- 
quired by the Superintendent of Police to be, con- 
trolled by means of licenses to be taken out by 
(the persons celebrating the festivities concerned, 
Pat Empzror v. SHAMAKANDD, 20 Cz. L. J. 218 773 
Power to make rules under section 

of Statute, nature of, 

The rules framed undera power conferred by a 
section should beread as part of the section. M 
Kanpasamy PILLAI, In re, (1918) M, W. N. 856: 35 M, 
L. J.756; 24M. L, T. 505; 20 Cr L, J. 129; 42 Vor 
Practice—Pleadings—Fresh facts disclosed by 

evidence—Fresh plea, right of defendant to -raise~ 

Amendment of written statement—Additional issue, 


qnd is 


framing oj—=Civil Procedure Code (Act V of 1908), 


O, VI, r. 17,0. VIII, r. 2, O. XIF, v. ö—Principal 
and surety— Åpprop: iation of payments to pre. 
7. ewisting debts, legality of—Contract Act (1X of 1872), 

ss. 59, 60. 

A Court should not base its judgment or award 
relief on new facts disclosed in the evidence for the 
first time bat not covéred by the pleadings withont 
having the pleadings amended and framing a fresh 
issue on those facts and trying it. 

A debtor for whom security has been givén and 


his creditor remain -at liberty to appropriate pay- - 


ments after the security has been given just in the 
same Way as they could betore, and payments may 
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be appropriated for prior debts not covered by. the 
guarantee IMI Sanxararama Iver v, PONNUSWANI 
Pruna, (1919) M. W. N. 23; 9L. W. 198; 25 M. L. T. 
257 273 
Pre~em ption—Estoppel—Attestation of sale- 
deed, effect of—Mortgage creating right of pre- 
emption—Failure to exercise right—Waiver—Ac- 
quiescence, 

A. R and A. K inherited one-sixteenth of the pro- 
perty of one S. D, A. K. mortgaged the shopindispute | 
~ to one S.on 12th February 1887 and covenanted to offer 
it first of all to the mortgagee in case he wanted to soll 
it. On 12th September 1891 S. sold his mortgagee 
rights to C. On 18th August 1896 the other heirs of 
8. D. sold certain shops including the one in dis- 
pute to one A. and A. K. attested the sale-dead 
as a witness. From A. the property passed to 

75. R. by a sale in execution proceedings in 1904 
and 8S. R. mortgaged it to K. R., who now sued for 
redemption of the original mortgage mede by A, K. 
in favour of -S in 1887: 

* Held, (1) that A. K. had no right as against the 
other co-sharera to contract that the mortgagee 
should have a right of pre-emption in the pro- 
perty and that all the co-sharers had a perfect 
right in 1896 to make anabsolute sale of the equity of 
redemption; 

(2) that the fact that A. K.signed the deed 
of sale implied his consent thereto; 

(3) that C. had waived any right of pre-emption 
that he may have had by not enforcing his claim 
when the property was auctioned in 1904; 

(4) that C. and the sons of S. who now stood in 
his shoes were equitably estopped by C.’s waiver 


and acquiescence in the previous sale and that the 
plaintifi’s suit must, therefore, succeed. P KANSHI 
v, GAURI SHANKAR 910 





— Right, accrual of—Re-sale to vendor, whether 
defeats right. 

Where once a sale has been effected and a right of 
pre-emption has accrued in respect thereof, the right 
cannot be defeated by a re-sale to the vendor. 

Par SINGH v. JAMUN, LLP. R. 1919; 3 P.L R. 139 
15 
Sale or exchange—Court, duty ef—~Intention 
of parties —Burden of proof. 

Where in a suit for pre-emption it is alleged that a 
transaction which-purports on the face of it to be an 
exchange isin reality 4 sale, itis the duty of the 
Court to determine what the realintention of the 
parties was as opposed to their apparent intention. 

The right of pre-emption isa very peculiar right 
which trenches uponthe common freedom of contract 
and the plaintiff in a suit for pre-emption must, 
therefore, definitely establish his connection with 
the vendor on the basis of which he claims to pre- 
empt. P Gun Monammap v. Sanz ALI Kaan, 104 P. 
R. 1918 275 
Sale, nature of, how to be determined—Pos. 

session of property sold, legal proceedings necessary 

for, effect of. 

The question whether a sale is a genuine sale or 
amere sale of a share in a lawsuit is one to be 
determined on the facts of each case 

The mere fact that legal proceedings are neces- 
sary to obtain possession ofthe property sold, is no 
ground for holding that the sale does not give rise ta 
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a right of pre-emption, 

Rax, 6 0. L. J. 29 

—— Waiver of right to pre-empt, effect of—Pur- 
chaser from vendee having superior right of pre- 
emption, whether barred by waiver. 

A plaintiff in a pre-emption suit cannot plead with 
success against a defendant who is the assignee of 
the original vendee that he waived his right to pre- 
empt on the original sale. 

Defendant, who had a prior right of pre-emption in 
respect of a sale, waived his right to pre-empt, but 
when the vendeo’s possession was threatened by the 
plaintiff, the vendee sold the land by private treaty to 
the defendant: 

Held, that the defendant had waiveda right to 
enforce pre-emption and not a right to resist it, and 


O BALWANT SINGH v., LALLU 
462 


that, therefore, the plaintif conld not succeed against . 
7 


him. P Buona v BHIKHA, 8 P. R. 1919 


Presidency Towns Insolvency Act 
(lof 1909), ss. 17, 22, 51—Insolvency, 


adjudication of, and vesting order in two different 


jurisdictions—Assignees, position and rights of— 
Priority, how determined—Rival jurisdictions, 
proceedings in—Administration — Convenience of 
creditors. 


On a oreditor’s petition in insolvency, a firm known 
as T. A. R. A. R. M. firm was by the Madras High 
Court adjudicated insolvent on 28rd April 1917 for 
acts ‘committed after March 1917. The Chief Court 
at Rangoon also adjudicated them as insolvents on 
10th May 1917 for acts of insolvency committed in 
February }91% in Rangoon. On motion by the Official 
Assignee of Rangoon, Bakewell, J, stayed the pro. 
ceedings of the Official Assignee of Madran, The 
latter appealed sgainst the order challenging the stay 
and the Official Assignee of Rangoon appealed pray. 
ing that the proceedings of the Madras ( ficial 
Assignee should altogether be annulled: 

Heid, (1), that the question of the priority of claims 
of the Official Assignees of Madras and Rgngoon 
should be determined by priority in the dates of the 
vesting orders; 

(2) that, as the whole property of the insolvents 
had vested in the Official Assignee of Madras by 
virtue of the adjudication by the Madras High Court, 
the subsequent adjudication in Rangoon had nothing 
to operate upon and the properties could fot vest in 
the Official Assignee of Rangoon till the Madras 

: adjudication was annulled under section 22 of Act 


ILI of 1909; 


(3) that, as Rangoon was the “principal place of . 
business of the insolvents, the adjudication in Madras. 


should be annulled inthe interests of the general 
body of creditors and the properties should be 
administered in Rangoon. 

Section 41 of the Presidency Towns Insolvency 
Act, by whick the insolvency is to relate back to the 
date of the commission of the first act of insolvency, 
is a provision intended toó enable the Official Assignee 
torecover property and has not the effect of divesting 
property which has been duly vested in an Official 
Assignee in accordance with law under a prior 
adjudication. 

The section is not intended to give priority to an 
adjudication by one Court over the adjudication uf 
another Court by reference to the act of insolvency 
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Presidency Towns Insolvency Act 
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adjudicated upon. Wi OFFICAL AséiGres or Mapras 
v. ORFICAL ASSIGNEE OF Rangoon, 35 M, L. J, 588: 24 
M. L. T. 455; 9 L. W. 86; 42 M. 121 210 


—— SS, 22, 51 210 


ss. 55, 56—Fraudulent preference, tests 
for determining-—‘With a view of giving preference’ 
in s. 56, meaning of-—‘Good faith’ un s. 55, meaning 
of—Transfer to creditor io meet pressing claims 
while transferor is in insolvent circumstances, whe- 
ther void, - 

To bring a transaction within the scope of sec- 
- tion 56 of the Presidency Towns Insolvency Act 
it must be shown that it was entered into with 
the dominant view of preferring the particular 
creditor, 

Thetest for determining what is ‘fraudulent pre- 
ference’ within the meaning of the section is, not 
whether the effect of the particular transfer or pay- 
ment is fraudulent or whether there has asa fact been 
a preference, but what wasthe chief intention or 
state of mind of the person making the transfer, and 
it is not sufficient to say that the natural consequence 
of the act being to prefer, the intention to prefer 
follows. K 

The words ‘with a view to prefer’ in ihe sec- 
tion mean with the viow to prefer. 

Where e transfer is made for full consideration . 
and does not amount to an act of insolvency by 
reason of an intent to defeat or delay creditors 
or otherwise and the purchaser has no notice of 
an act of insolvency the transfer is not void- 
able under section 55 of the Act, 

A person in ingolvent circumstances, in order to 
meet pressing claims, sold some of his diamonds, 
which were under pledge with various persons, to 
the respondents, who were one of his large oredi- 
tors. The arrangement’ was that the latter should 
buy the diamonds at an agreed ,price, pay the 
amounts due on the pledges and credit the 
balance towards their accounts. The. price settled 
was fair and by the sales not only were the 
pledges redeemed but a. very large portion of the 
debt due to the garnishee was also discharged, 
while much heavier debts on promissory notes to 
other creditors were left undischarged. The trans- 
feror was sometime after adjudged an insolvent. 
On an application by the Official Assignee to 
declare the transfer void under sections 55 and 
56 of the Presidency Towns Insolvency Act: 

Held, that the transfer was not voidable either 
as a fraudulent preference or as wanting in good 
faith under sections 65 and 56 of the Act. 

Per Napier, J —The words ‘in good-faith’ in sec- 
tion 5G of the Presidency Towns Insolvency Act 
require that the transaction should not be in frand 
of the bankruptcy laws. Mi Orrictan ASSIGNEE oF 
MADRAS v. MEHTA AND Sons, 86°M. L. J. 110; 25 M. L. 
T. 265 $68 
Press Act (lof I9I0O), ss. 4, 17, 19, 

22— Forfeiture of security—High Court, power of ~- 

interference of—Jurisdiction—Scope of s. 4— Inter. 

pretation of Statutes—General and particular yro. 
visions. ` 

Section 22 read with sections 17 and 19 of the 
Press Act debars the High Court from interfering 





. 
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with an order of forfeiture under section 4 of the 
Act except on one ground, namely, that the writing 
in question isnot of the natare described in sub- 
section (1) of section 4. 


The language used in section 4 of the Press 
Act is very comprehensive. It is not necessary 
that the words complained of should be in them- 
selves seditious in order to bring them within the 
purview of this section: it is not necessary that they 
should bring into hatred or contempt His Majesty 
or the Government established by law in British 
India, It is quite sufficient if they have this 
effect with regard to any class or seotion of 
‘His Majesty’s subjects in British India. It 
is nob even necessary that they should directly 
bring about this result. If they are likely or may 
have a tendency either directly orindirectly and 
whether by inference, suggestion, allusion, metaphor, 
implication or otherwise to de go, then they are 
included within the mischief aimed at by this sec- 
tion. = 

It is quite legitimate to advocate in writing a 
change in the system of Government or in the 
existing social conditions and to urge the community 
or any section thereof to combine for this purpose. 
Itis also legitimate to compare unfavourably existing 
conditions with those of a bygone age, but this 
ean only be done provided the method employed 
does not infringe section 4 of the Press Act. 

Per Manuk, J.—Wherever there is a particular 
enactment and a general enactment in the same 
Statute, and the latter, taken in its most com- 


prehensive sense, would overrule the former, the | 


particular enactment must be operative. Pat 
PURUSOTTAM NARAYAN V Crier SECRETARY TO GOVERN- 
MENT, (1919 Par. 65; 20 Cr. L. J. 177; 4 P. L T. 174 


593 
ss. I7, 19, 22 593 


Probate and Administration Act 
(V of 1881), S. 3—Insiructions to solicitor, 
whether can operate as Will, 

A document drawn up by a testator in the nature 
of instructions to his legal adviser or to his relative 
as tothe instructions to be given to the legal adviser 
as to the disposition of his property isa good Will 
and should be admitted to Probate. B Saranar 
AMIBAI v. MAHOMED Cassum HAJI Jan MAHOMED, 21 
Bom. L. R. 49 63 

= ss. 12, 14, [5—Letters of administra. 
tion, grant_of, effect of—Administrator, powers of—. 

Intermediate acts, validity of. . 

An administrator gets his title from che grant of 
the ‘letters of administration. He has no power to 
administer the estate until the letters are granted 
to him. ` 

. While the Probate of a Will renders valid all inter- 
mediate acts of the executor as such, letters of 
administration do not render valid any intérmediate 
acts of the administrator tending to the diminution 
or damage of the intestate’s estate, althongh they. 
entitle the administrator to all rights belonging 
to the intestate as effectually as if the adminis. 
tration had been granted atthe moment aftor his 
death. °C HIATU Baksh Jamanar r DEBENDRA NATH 

Sanyat, 29 C. L J. 58 < 532 
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—concld, 
——— ss. 14, 15 532 


———— $8.50, 90—Probate, grant of—Suit in 
Civil Court for declaration that Will shall not affect 
plaintiff's rights as heir, maintainability of ~ Jurisdic. 
tion of Civil Court to question validity of Will— 
Probate, revocation of, grounds for—Just cause— 
Accounts rendered by executor, effect of—Trusteé, 
liability of, to account, f 
A guit for a declaration asto the effect of the 

terms of a Will of which Probate has been granted js 

maintainable in the Civil Courts, 

It is for the Probate Court to determine whether 
a Will has been duly executed and it is for a Civil 
Court to determine what effect is.to be given to a 
Will after Probate has been granted. 

A Civil Court cannot question the validity of a 
Will of which Probate has been granted, though effect 
may not be given to its provisions. ' 

The Probate of a Will cannot be revoked by the 
Probate Court on the ground that the terms of the 
Will were contrary to the provisions of the Mitham. 
madan Law, since this is not one of the just causes 
set out in the explanation to section £0 of the Probate 
and Administration Act 

Accounts rendered by an executor toa Probate 
Court under section 90 of the Probate and Adminis. 
tration Act are presumably rendered by Him as 
executor only, and the rendering of such accounts 
does not exonerate him from the liability to render 
accounts showing how he has dealt with the pro. 
perty of his co-sharers of which he is in possession 
as trustee. © Mavyomen Renu Mean v. SABIDA 
KHATUN, 29 ©. L. J, 37; 23 C. W.N. 658 128 
s. 90 . . 128 
S. 9O—Permission to administrator to sell 

proparty; when to be granted, ; 

Permission to sell immoveabls property onght 
not to be granted toan administrator without the 
fullest enquiry and only when debts and other 
charges on the estate cannot be paid withont selling 
the property. 

The fact that an estate can be wound up con- 
veniently by distributing the sale-proceeds among 
the heirs is no ground for granting permission to 
sell. L B Asoov Mootna, 11 Bur, L. T. 155 302 
Provincial Insolvency Act (lll of 

1907) : 229 


S. 16, scope of 421 
s. 16 (2) 625 
ss. 16 (6), 36—‘Adjudged insolvent?’ in 

s 86, meaning of—Avoidance of transfers by 

Receiver—Rights of Receiver—Period from which 

right to set aside transferto be comruted. 

The adjadication referred to in section 26 
of the Povingial Insolvency Act is to be treated 
as made, not on ‘he actual date of the order 
of adjudication, but with reference to section 16 (6) 
on the date of the presentation of the petition in 
which the insolvency originated. 

The words ‘the transferor is adjudged insolvent’ 
in section 86 mean ‘the adjudication of insolvency 

















-against the transferor takes effect,’ and not “the order 


adjudicating: that the transferor is insolvent is 
passed.” 
Per Sadastva Aiyar, J—A preferred creditor was 


intended by the Indian Legislature to be more 
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leniontly dealt with than a voluntary, colourable 
or frandulent donee, and hence while the former 
could escape section 37 if his preference took place 
beyond the short period of three months before the 
date of the petition, the Receiver was given two 
ears to attack a mere gratuitous donee’s transfer. 
M SANKARANARAYANA Arvar V. ÅLAGIRI Aryar, (1918) 
M. W. N. 487; 24 M. L. T. 149: 35 
W. 281 283 
—— 5, 22 590 
SS. 22, 46—"Person aggrieved”, meaning 
of —Insolvent, whether aggrieved by sale of property — 

Objection, dismissal of —Appeal, whether lies. 

A person aggrieved, within the meaning of sec- 
tions 22 and 46 of the Provincial Insolvency Act,- 
must be a person who has suffered a legal griev- 
ance, a person against whom a decision has been 
pronounced which has wrongfully deprived him of 
something or wrongfully refused him something. 
The expression does not include a man who is 
disappointed of a benefit which he might have re- 
ceived if some other order had been made, 

During the administration of an insolvéni’s 
estate, the insolvent has no legal interest in the 
property vested in the trustee, and no locus standi 
in the administration of the estate. He cannot, 
therefore, be aggrieved by the sale of property in 
which he has no interest, and has no locus standi 
to object to the sale or to prefer an appeal 
against an order dismissing hig objection. A 
ais Aur v. Rapwa MORAN, 17 A. L. J. 229 BIG 
34 —Assets realized before adjudication 

order w kuecution-creditor ~ Creditor, whether entitl- 

ed to assets— Receiver, rights of. 

Under. the provisions of section 34 of the Pro- 
vincial Insolvency Act an  execution-creditor is 
entitled to the assets realized in the course of execu- 
tion by sale or otherwise before the date of the 
adjudication order, The Receiver is entitled to the 
value of the goods sold after the date of the adjudica- 
tion order. © Gour Craran-GanGa CHARAN SAHA v, 
TOYEBUDDIN AHMED, 23 O. W. N; 461 480 
S. 36 283 
S. 36—Transfer in favour of wife by in- 

solvent, validity of—Discretion of Court to cancel 

, transfer. 4 

A transfer made by an insolvent of a portion 
of his property to his wife within two years prior 
to his insolvenoy, the transfer not being made 
before and in consideration of the mariage or in 


M. L. J. 296; 8 L. 











favour of a purchaser or incumbrancer in good faith . 


and for valuable consideration, is ipso facto void 
as against the Official Receiver and the property 
comprised in the transfer is liable to be dis- 
tributed amongst the general body of creditors. 

An Insolvenoy Court has no discretion as to 
whether property comprised in a transfer should or 
should not be distributed amongst the creditors. 
C Baur Nara OHATTERJEE v. BIRAI Mouinr DEBIL 
28 O.L. J, 536 
Sz 43, action under, when can be taken, 

The terms of section 43 of the Provinvial Insol- 
vency Act are clear and the Court’s powers under 
that section can at any time be putin motion by a 
creditor snd the Court is then bound to consider 
whether the debtor has made false entries in the 
inventories or lists, or committed any of the other 
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wrongful aots- set out in that section. It is nob 
necessary that before taking aotion under that 
section the Court should wait till the debtor makes 
an application for discharge. U B Ko Brin Wa v. 
Darrier Court, 3 U. B. R. (1918), 97 55 
—— S. 46 : BIG 
Provincial Smali Causes Courts 
Act (IX of 1887), S. 32 (2)—Jurisdiction 
—Small Cause Court suitinstituted in a Court not 
vested with powers of a Small Cause Court, trial of . 
—Procedure. 


Section 32 (2) of the Provincial Small Causes 
Courts Act is imperative. Therefore, if a suit 
cognizable by a Small Cause Court is instituted in 
the Court of a Munsif who ab the time of its 
institution was not vested with the powers of a 
Small Cause Court, it should be tried as a regular 
suit and not as a Small Cause Court suit even if after 
its institution the Munsif is replaced by another 
who is invested with the powers of a Small Cause 
Court, Pat UGrAH Sinano., MOTIHARI Co., Lra, 4 
P.L. 5.1 208 


‘Sch. ll, Arts. 15, 35 (f), (2)— 
Award, suit to enforce, nature of—Suit to recover 
money payable under award, whether cognizable by 
Court of Small Causes. 

A suit for the specific perforniince of an award 
is not, therefore, a suit for the specific performance 
of a contract within the meaning of Article 15 of 
Schedule II to the Provincial Small Causes Courts 
Actand is not excluded from the cognizance of a 
Court of Small Causes ` 

Where a claim for compensation has been sub- 
mitted to arbitration and an award made, the claim 
for compensation is merged-in the award and the 
payment of any money directed by the award is a 
simple claim for money of a kind cognizable by a 
Court of Small Causes. U B Mause Po Tox v. Ma 
Swe M1, 8 U. B.R (1918) 109 62 
——— Art. 35 (f), (£) 62 
Public Gambling Act Mi of IBA 

ss. 3, 779 











ss. ‘4, S—Keeping gaming house, convic- 
tion for—Money seized in house, whether can be 
confiscated. 

Ona conviction of any person for keeping or using 
any gaming house-or being presént therein’ for the 
purpose of geming, the convicting Magistrate is 
authorised under section 8 of the Public Gambling 
Act to order the forfeiture of any money seized at 
the house. A Ewreror v, KIFAYAT, 17 A.L. J 64: 2u 
Or L.J. 333 165 

s.8 165 

Public nutsance—Right of way, declaration 

of, suit for —Qpecial damage, proof of—Village path.. 
way, whether public way— Obstruction. 

The fact that the plaintiff and his servants were 
compelled by reason of an obstruction to a public 
way to go by a longer route and, therefore, had been 
pat to further and additional expenses, is sufficient 
special damage entitling the plaintiff to maintain a 
snit for removal of the obstruction and for declara- 
tion of his right of way. 

The infringement of a right of way'o over a village 
pathway, on which the plaintiff with the other villagers 
pas got a right by reason of a grant implied from 
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long user, does not require proof of special damage 
to afford a cause of action to the plaintiff. ` 

The mere fact thatthe plaintiff in his plaint 
calls a patha public way is not sufficient to defeat 
his suit for declaration of a right of way on the 
ground that there is no proof of special damage, 
when as a matter of fact the way in suit is a village 
pathway in whioh the right of way is limited to a 
section of the public, namely, the inhabitants of the 
-particular village. © Harmar Das y, CHANDRA 
Kumar Gouna, 23 C W, N.91 79 
Public trust—Grant for religious purpose by 

Muhammadan ruler—Confirmation by British Go- 

vernment on condition of performance of duties by 

grantee, validity of—Resumption and levy of full 
assessment, effect of —Patta, re-issue of, in name of 

trustees, effect of —Trust, cessation of—TLrusts Act (II 

of 1882), s. 88—Crown Qrants Act (XV of 1895), s. 

2-~Civil Procedure Code (Act V of 1903), s. 92, suit 

under, maintainability of. 

A wakf created by a Mussulman ruler of India 
does not cease to be valid on its being confirmed 
by the British Government. with a condition of 
resumability on the trastees’ failure to carry out 
the trust, Nor does the confirmation amount to a 
fresh grant by the British Government. 

The resumption of the inam and the levy of 
full assessment on the trustee for failure to fulfil 
the conditions of the trust does not amount toa 
ve-grant to the trustee in his private capacity or 
extinguish the trust originally created, The princi- 
ple of section 88 of the Trusts Act applies and 
the advantage gained by the trustee must be deem- 
ed to enure for the benefit of the trust. 

A suit lies, under section 92, Civil Procedure 
Oode, to remove the trustee or to frame a scheme 
for the management of the trust. 

Per Ayling, J.—There is no authority to support 
the position that, in the case of a grant by the 
ruling power, the condition of power of resumption, 
in case the trust is not carried out, impairs the 
public character of the trast. In any event the 
principle could not be applied to a grant by the 
British Government, 

Per Kumaraswami ‘Sastri, J.—In the absence of 
evidence as to what was actually granted, in 
grants by Native rulers there is no presumption 
that only the melvaram was granted, 

The law as to wakfs does not apply to trugts created 
by a non-Muhammadan State. In any event the 
confirmation of a grant for wakf on condition of the 
discharge of the duties annexed thereto will validate 
the grant under section 2 of the Crown Grants Aob. 

Per Krishnan, J.— Where the resumption purports 
to be of the whole inam, it cannot be said that 
the melvaram alone was resumed, the hkudivaram 
being left as before, But, whether the resumption 
be of both or only of one of the varams, where 
the patta is subsequently issued to the same 
trustees and full assessment is levied on the land, 
it is a fair inference to draw that the Govern- 
ment intended that the lands should be held under 
the same conditions as before, subject to the one 
exception that full assessment was to be paid. M 
MUHAMMAD Esur SAHIB V. ABDUL BATHAR SAHIB, 26 
M. L. T. (41; 42 M, 161; 86 M, L. J, 262; (1919) M, W. 
N. 228 sal 
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Punjab Court of Wards Act (II of 
1903), SS. 26, 3I —Ezecution of decree— 
Judgment-debtor, property of, in charge of Court of 
Wards—Procedure, 

A decree was passed against B.on the llth May 
1912. On the izth May 1914 his estate was placed 
under the superintendence of the Court of Wards, 
On the 9th April 1915 the decree-holders applied 
for execution of the decree. On the Ist January 
1916 certain of B.’s property was attached but on 
the 19th January 1916 the Deputy Commissioner, 
on behalf of the Court of Wards, objected to the 
attachment. On the 20th April 1916 the executing 
Court ordered the decree-holders to amend their 
application and to make the Court of Wards a 
party to the execution proceedings. This was done 
on the 26th April and a certificate dated the 22nd 
March 1916 obtained from the Deputy Commissioner 
under section 46 of the Punjab Court of Wards 
Act was filed slong with the application: 

Held, that since the decree-holders had filed the 
requisite certificate from the Deputy Commissioner, 
execution of the decree could issue and the 
executing Courthad every power to issue attach- 
ment or other process against the property of the 
judgment-debtor which was under the superin- 
tendence of the Court of Wards, P BALWANT SINGH 
MAHINDAR Bias, 23 P, W.R. 1919 476 





I 476 
Punjab Limitation (AncestralLand 

Alienation) Act (I of 1900), appli- 

cability of—Alienation—Alienor, death of, after com- 

mencement of Act. 

The Punjab Limitation (Ancestral Land Aliena- 
tion) Act is applicable toa suit, whether brought 
for declaration or for possession, provided that 
the alienor has died after the commencement of the 
Act. P Mauna SINGH v. LADHA Sinun, 18 P, R. ae 


70. 
Punjab Municipal Act (Ili of 191 De 

S. 121 —Offensive business—Court, interference by, 

with decision of Municipal Committee, when per- 

missible, 

The question whether a certain business is offen- 
sive within the meaning of section 121 of the 
Punjab Municipal Act is to be decided by the Muni- 
cipal Committee and unless the Committee’s action 
is wanton, unreasonable or tainted with mata fides, 
the Civil Courts have no power to interfere with 
its decision. P MUNICIPAL COMMITTEE, SoNEPAT v. 
Dinu 
Punjab Provempton Act (1 _ of 

1913), S. 29 358 
Railways Act (IX of 1890), SS. 72, 77 

— Railway Company, liability of, for goods consigned 

—Measure of responsibility, similarity of, to that of 

baitee—Contract Act (IX of 1872), ss. 151 to 162,— 

Rights of Common Carriers Act (ILE of 1865)— 

Railway receipts, nature and value of—Mercantile 

usage—Delivery to person entitled without production 

of Railway receipt, effect of —Subsequent pledgee cr 
indorsee for value of Railway receipt, rights of— 

Claim for damages for misdelivery—Notice, whether 

necessary. 

The measure of responsibility of a Railway Com- 
pany asa carrier of animals or goods is that of a 
bailee under the Contract Act. The Chapter relating 
to bailments inthe Contract Act covers the who 
liability of the Railway Company including, among 
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-other things, their respousibility for misdolivery by 


whatever reason caused. 

A suit for, damages against a Railway Company 
caused by wilful misdelivery of the goods is not 
maintainable without a prior .notice of the claim 
under section 77 of the Railways Act. f 

In the matter of requiring notice no distinction 
should be drawn between casesin which goods have 
been delivered inadvertently to the wrong person 
and cases in which they were delivered to a person 
other than the consignee who claimed to be entitled 
to them but did not produce the railway receipt, as he 
should have done, in supportof hisclaim. 

A Railway Company is under no obligation to 
deliver goods consigned to the consignee or any per- 
son entitled to it only on production of the railway 
receipt. Whatever may be the value of railwa 
receipts as documents of title according to mercantile 
usage, a Railway Company is under no duty to the 
public to get back the railway receipts on delivery 
of the goods. It only reserves liberty to refuse, in its 
discretion, to deliver the goods, unless the railivay 
receipt is produced, or unless, if the receipt is not 
produced, an indemnity is not given, 

Therefore, if goods are delivered to a person 
who is legally entitled to them without production 
of the railway receipt, any subsequent pledge or 
indorsement of the railway receipt will not give the 
pledgec or indorsee a cause of action against the 
Railway Company ven though the person taking 
delivery became .entitled to them only after delivery 
but before the pledge or indorsement. 

Per Wallis, C. J.—The Rights of Common Carriers 
Act (JII of 1865) and the Indian Railways Act are not 
in part materia with the English Carriers Act of 1&80. 

Per Spencer, J.—The word loss’ in section 77 of 
the Indian Railways Act is sufficiently wide to 
cover cases where the goods are not forthcoming 
either from deliberate acts or from acts of negli- 
gence, < 

Railway receipts are only symbols of property 
and they céase to be living instruments of title from 
the moment they are delivered to a person having 
8, right to take them. 

The fact that the railway receipts are left with 
the consignee after delivery is not the proximate 
cause of the loss occasioned to a subsequent 
indorsee. Wi Mapras AND SOUTHERN MABARATTA RY. 
Co, Lrp v. HARIDOSS BANNATLI Doss, 35 M. L.J. 3f; 
24 M. L. T. 88; 8 L W. 340: 41 M. 871 69 
S. 75, applicability of —“Value” and “loss”, 





meanings of —Account-books consigned for carriuge, 


loss of —Damages, measure of; . 

Plaintiff delivered a parcel containing account- 
books to the defendant Railway ‘ompany for 
carriage from Bombay to Nagpur. At Nagpur the 
parcel was by mistake delivered to the, Superintend- 
ent of Jail who destroyed it. Plaintif sued the 
defendant Company for damages caused to him by 
reason of the loss of the account-books: 

Held, per Scott, C. J.—(1) thatthe intrinsic value 
ofthe account-books being less than Rs. 100 the 
defendant Company were not protected from liability 
under section 75 of the Railways Act; 

12) that althongh section 76 of the Railways Act 
did. not directly protect the defendant Company, 
the loss for which the Company were liable must 
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be estimated by the same measure of damages as 
employed in the section, so that the plaintiff was 
not entitled-to recover more than the intrinsic value 
of the account-books, 


Held, Per Macleod, J.—That the mere fact that 
the plaintiff was claiming more than Rs LO for the 
loss of an undeclared excepted article precluded 
him from asserting that its valae was under 
Rs. 10), so that the defendant Company was pro- 
tected by section 75 of the Railways Act 


The object of section 75 of the Railways Act is 
to protect a Railway Ccmpany from liability for 
the loss, destruction or deterioration of parcels 
entrusted to them for carriage containing articles of 
special value exceeding in value Ks. 109 unless they 
have notice of the contents, so that (a they can 
demand a percentage on the value declared by. 
way of compensation for increased risk, (b) they 
can take extra precautions fur the safe carriage of 
such parcels, The whole object of the section wonld 
be defeated if thd consigaor could claim conse- 
quential damages for the loss of ati excepted article 
without insuring it, on the ground that its market 
value was under Bs. 100. 


Whon a consignor makes a claim against a carrier 
for the loss of excepted goods and the conse- 
quences of the loss, he is claiming the value of 
the goods to him and if his claim is over Rs. 100, 
he cannot be allowed to say that the Joss and the 
consequences of the loss to anyone else would not 
be worth Rs. 100 and that, therefore, he was not 
bound to declare the valne of the goods and insure 
them under section 75 of the Railways Act. 


Section 75 is an absolute bar to an action against 
a Railway Company for any amount exceeding 
Rs. 10) for the loss and the consequences of the 
loss of excepted goods entrusted to them for 
carriage unless a declaration has been made under 
the section -B Great INDIAN PENINSULA RAILWAY v. 
RaAMCHANDRA JAGANNATH, 21 Bom. L. R. 6 396 


s.77 69 


——— SS. 77; 140—Garriage of goods—Loss of 
goods consigned to Ruilway Company for carriage ~ 
Damages, suit for—Notice, on whom to be served— 
Risk-note form B—Burden of proof. 


A notice under section 77 of the Railways Act 
in order to be valid must be~served upon the 
Agent or Manager of the Company and not upon 
a subordinate official of the Company. The service’ 
of such notice upon the Agent or Manager is a 
condition precedent to the right to sue, and the 
same must be served within’ six months from the 
date when the claim or cause of action accrues, 


Where goods are consigned to. a Railway Com- 
pany for carriage under risk-note form B and are 
lost, the onus is on the plaintiff who has elected to 
make his own contract according to his own choice 
and for his own benefit to prove that the loss is 
due tothe wilful, neglect of the Railway adminis- 
tration or to the theft by or wilful neglect of its 
servants. Pat Acent, Hast INDIAN Rarway Com- 
pany v. AJODHYA PRASAD, (1919) Par, 150 498 
s. 140 498 
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Registration of document-— Evecutani, 
presence of—Presentation to registering officer by 
person other than ewecutant, whether sufficient. 
Where the executant of a document is present 

and presentation to the registering officer is made 

on his behalf and with his assent, it is quite immaterial 
by whom the physical act of handing over the docu- 
ment is performed. O SATRONAN SINGH w. GANGA 

BAKHAH Sineu, 6 O. L. J, 39. 1 U. P, L. 8.24 375 

Reslstrarion Act (XVI of ene S» 


7 6, 699 
> ss. 17, 49. k 
An unregistered document containing a written 
authority to a person to make an adoption isin- 
admissible in evidence ,under section 49 of the 
Registration Act unless the document can be con- 
strued as a Will. MI JAGAMADHA Gasapati v. KUNJA 
Bimari Deo, (1919) M. W. N. öz; 26 M. L.T. 204; 9 
L. W. 886 ‘ 929 
S. 17 (2) (v) 291 
S. 28—Piace of registration — Property not 
belonging to execatant included to give jurisdiction 
to Registrar, effect of—Registration, validity of. 
Where an item of property which does not belong 
to the executant of a deed and is not intended by 
tho parties to be affected by the deed, is included 
in the deed merely for the purpose of obtaining 
registration of the deed in a district where no 
part of the property actually intended to be affected 
by the deed is situate, such registration is invalid 
and does not operate to confer any title “A 

















RAM LAL v. TAMKIN Bano, 17 A. L. J. 263 543 
S. 41 (2) : 638 
S. 49 699, 929 





S. 49—Lease, unregistered, admissibility 
of—Oral evidence to prove tenancy, whether ad- 
missible. 2 
Where an unregistered deed of lease is rejected as 

being inadmissible as proof of a lease, there is 
nothing to prevent the evidence of witnesses who 
speak to the existence of the relationship of 
landlord and tenant between the parties being ad- 
mitted. 

A tenancy can he proved without proving the 
lease, if there be any. N Naco v, Tuxaram 843 
S. 50—Priority of registered document— 

Fraud, effect of. i 

Section 00 of the Registration Act has no appli- 
cation in cases where the registered deed is tainted 
with fraud and the party holding the registered 
deed has no claim to priority by virtue of the 
section, the object of which is to put an end to fraud. 
Pat Dianai MARTO v. BAMBIRICH Rar 
Religious Endowments Act (XX of 
ww 1863), S. 14, scope of 237 


Res judicata 

Mutuality, 
Mutuality is one of the tests of res judicata. C 
SHABTI OHARAN Biswas v. NAKUL URANDRA BARUA 








Restitution of conjugal rights, suit 
for—Minority of wife, whether ground for refusing 
relief, Sas 
Where in a suit for restitution of conjugal rights 

it appears that one or both of the spouses is or 

are, on avcount of minority or othor reason, incap- 
able of discharging*the conjugal dutios, the Court 
way refuso to grant fa decrec. But the more 
refusal of a minor wife to live with her husband 
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is not a sufficient ground for dismissing the 

husband’s silit, P GIRDHARI Ram v. Siran Bal, 23 

P. R. 1919 698 

Revision—Erroneous decision—Substantial justice 
—Interference by Chief Court—Jurisdiction. 

Where substantial justice had been done, the 
Chief Court will not interfere in revision in spite of 
an erroneous decision by the lower Courts, P AMAR 
ALL v HASHAM ALI : SII 
Rights of Common Carriers Act 

(Ill of 1865) j 
Rues and Orders of Calcutta High 

Court, Ch. XIV, r. 3 120 
Rules and Ordecs for Civil Courts 

(Mad.) Ch. XV; r. 12 626 
Santal Parganas Settlement Re- 

gulation (ll of 1872), S. 6, applicabi- 

lity of, to decrees passed by Courts outside Santal 

Parganas—Decree executed by Court in Santal 

Parganas—Interest—Damduput, rule of, applicabi- 

lity of. : 

Sectioh 6 of the Santal Parganas Regulation has 
no application to a simple money-decree passed 
by a Court outside the Santal Parganas against a 
defendant who resides in the Santal Parganas, 
Nor does clause (b) of the section prohibit a Court 
in the Santal Parganas to which such a decree 
has been transferred for execution from realising 
the full interest undor the decree, Pat Kuxsa 
BRHARU SINGH v. Tanarava Mirra, 4 P, L. J. 49 374 
Sea Customs Act (VIII of 1878), 

ss. 167, 182, 188, 191 427 
Shankalapdar, meaning of —Under-proprietor 

or superior tenant —Ljectment refused on ground of 

shankalap—Declaration that shankalapdar not pro~ 
prigtor or wnder-propristor, zeuit for, whether 

maintainable. , 

A shankalapdar is nob necessarily an undor- 
proprietor, One species of shankalap is of an 
under-proprietary nature, other species are of the 
nature of superior tenancy. 

Where a person escapes ejectment through tho 
Revenue Uourt on the plea that he is a, 
shankalapdar, and it does not appear that in the 
revenue proceedings he meant by the term anything 
more than a superior tenant or that the Revenue 
Court took the term in any other sense, the decision 
of that Court does not give a cause of action to the 
landlord to file in the Civil Court a suit for declara- 
tion that the shankalapdar is neither a proprietor 
nor an under-proprietor, Sita BAM v, Derury 
COMMISSIONER OF Fyzazan,.6 O. L. J, 87 457 
Specific Relief Act (Iof 1877), S. 12 

—Specific performance — Vendor and purchaser— 

Suit by vendor for recovery of consideration—Plaint, 

- averments in, expressing readiness to execute con- 
veyance— Suit, nature of ~Decree, form of ~—Jurisdic- 
tion of Small Cause Court 3 | 
Ordinarily, a suit will not lie fór the specific per. 

formance of a contract to pay money, But the 

caso ofa vendor isan exception to the rulo and 
the Court will grant the vendor specific perform. 
ance of his contract against the purchaser, 

Where tho plaint, ina suit by a vendor for re 
covery of the unpaid sale consideration, expresses 
the plaintiff's willingness to perform his part of tho 


contract and execute a conveyance, the suit is, in ° 


~ 7 N 
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offect, one for specilic performance and is not cog- 
nizable by a Small Cause Court. 

The fact that- the’ contract between the parties 
stipulated for payment by the vendee first and exe- 
cation of the conveyance by the vendor afterwards, 
will not make any difference. ý 

The form of the decree in sucha suit is that the 
plaintiff is to be ab liberty to prepare and execute a 
conveyance tothe defendant as an escrow to be 
delivered to tho defendant on payment of- the pur- 
chase-money within the time limited and that the 
defendant is to pay the purchase-money after the 
conveyance is ready, Where, ho-vover, the contract 
is that the vendee should pay the purchase money first 
and the vendor should execute the conveyance 
afterwards, the proper decree would bea direction 
that the defendant should pay followed by a direc- 
tion that the conveyance should be -executed after 
payment. “Ml BHASHYAKARLU NAIDU v. NUNGAMBAK- 
KAM ANDALAMMAL, (1915) M. W. N. 896; 9 L. W. 19; 
35 M> L. J. 89 385 
— Sa 2] -—Document, construction of—Agrees 

ment to execute mortgage or to ewecute lease—Con- 

sideration, part.payment of, on mortgige —Specific 
performance on payment of balance—Decree, form 
of, 

A document oxecuted by Ist defendant in plaint- 
ifs favoar recited that the former was to execute 
in the latter's favour a swamibogam for 20 years 
from Ist May 1915 on receiving from him Rs. 6,00), 
that the entire amount inclading the interest 
thereon should be realized by enjoyment of the 
swamibogam, that the plaintiff should pay to the 
lst defendant 100 kalams of paddy, Ks. 300 in cash 
and 800 bundles of straw every year and at the 
expiry of 40 years deliver the land to the Ist 
defendant. The document als» stipalated that if 
there was a delay in payment, a sum of Rs. 750 
was to be added to the amount payable and the 
Plaintiff was ‘to supply labour of 50 workmen every 
year. It concladed with a provision that if the 
Rs. 5,000 ba paid at the end of 8 years, the 
plaintiff should receive it and give up possession 
of the properties and the deed was to he cancelled. 
Plaintif paid certain sums as advance and sued for 
specific performance of the agreement as the Ist 
defendant refused to execute the deed: 

Heid, (1) that the document was an agreement to 

execute a morigage and not an agreement to 
execute a lease and did not, therefore, require 
registration; 
_ (2) thats suit for specifo performance of the 
agreement vould be enforced if the borrower was 
not willing to immediately return the advance 
received by him and ifthe lender was ready to 
pay the balance remaining unpaid; otherwise the 
plaintiff should be assessed only at damages for 
breach of contract by the 1st defendant. 

Per Abdur Rahim, J.—To decide whether a docu- 
ment is to be treated asa mortgage or as a lease, 
ths intention of the parties should bə looked to. 
Toat intention has to be gatherad mainly from the 
internal evidence furnished by the document itsalf, 
with sach light as may bə derived from -ths 
surronnding circumstances in which tho dooument 
had its birth. The essential test to be applied tò 
such cases is whether by the transaction in question 
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the debt was secured or satisfied;*if che formor, 
it would be a mortgage, otherwise a lease. 

In India the general rule of: English Law is 
followed that Courts will not compel performance of 
contracts according to their tendur; on the other 
-hand, the proper remedy for breach of a contract 
is compensation by way of damages for the loss 
arising from the breach. This is laid down in 
section 21 of the Specific Relief Act. An ordinary 
contract to lend or borrow money whether on 
seourity or otherwise, comes within this category. 
Where, on an agreement to execute a deed of 
mortgage money has alxeady been advanced and 
the borrower refuses to execute a mortgage accord- 
ing to the agreement, the lender would be pre- 
judiced ifthe loan were to remain without security 
and specific performance would be decreed if the 
lender offers to pay the amount of the loan or any 
amount remaining due under it. If the loan is 
liable to be repaid at once and the borrower offers to 
pay it off, there will be no object in decreeing specific 
performance coe 

Per Seshagiri diyar, J.—lt is settled law that a 
document requiring registration cannot be the basis 
of a suit for specific performance. 

Section 77 of the Contract Act contemplates a 
contract between the mortgagor and the mortgages 
that the income of the property shall be ap- 
propriated in a particular manner. A contract that 
a definite portion of the income shall be paid 
annually to the mortgagor may finda place in a 
deed of mortgago or inan agreement to give such 
a deed. - . 

Ordinarily, a party plaintiff is not entitled to 
claim specific performance of a contract to lend or 
borrow. Jf he comes into Court with such a specific 
prayer and if there is nothing more in the plaint, 
the suit willbe rightly dismissed. But where the 
prayer is strictly within the rights of the plaintiff, 
it is competent to thé Court to annex condirions in 
the decree calculated to render justice between the 
parties. The domain of the rights of the parties is 
then passed and that of the funotions of the 
Court comes into play. The Court, in the plenary 
powers ib possesses of exercising discretion or of 
imposing suitable conditions in the interests of 
justice, being seized of the subject-matter of the 
suit, can_proceed to annex or disannex conditions 
suo motu in order that complete justice may be 
rendered. Wi MpENARSHISUNDARA MUDALIAR ~. 
BATANASAI PILLAI 3 L. W, 438; 36 ML. J. 489; 24 
M. L. T. 316; (1918) M, W. N. 811; 41 M, 99 29] 
S. 30, scope of. ‘ 

The effect of section 40 of the Specific Relief Act 
is merely to apply to awards the provisions of 
Chapter V of the Act as to contracts and not to 
convert an award into a contract U B Maune Po 
Tox v. Ma Swe Mi, 3 U. B. R. (1918), 109 62 
— sS, “At 367 
Se 42—Bengal Tenancy Act (VIII B. Q. of 

1885), s. 88-—Landlord and tenant—Transfer of 

portion, of holding, whether binding on landlord— 

Declaration that transfer not binding, maiuicinabils. 

ty of. 

Under section 88 of the Bengal Tenancy Act, a 
landlord ig not bound to recognize a division 
of a tenure or holding, or a distribution of the reyt 








\ 
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payable in rospect thereof, unless itis made with 
his express consent in writing. Ib is also well 


settled that a transfer of a portion of a holding ` 


without the landlord’s consent is not binding upon 
him. These rights of the landlord arise out of his 
ownership in the property. A transfer of a por- 
tion of un occupancy holding without the land- 
lord’s consent is an attempt to infringe those rights 
or to throw clouds upon them, so that a landlord is 
entitled tu sue for a declaration that such a transfer 
is not binding upon him. Pat Bau RAN Visar SINGH 
v. BIBI WAZIRUNNISSA 439 
S.42—Criminal Procedure Code (Act V 
of -1898), s. 144—Order interdicting use of highway 
for procession--Oause of action, accrual of—Declara. 
tion, suit for, maintainability of —Special damage, 
proof of, whether necessary. - 

Au order by a Magistrate under section; 144 of the 
Criminal Procedure Oode, forbidding a person or 
body of persons from using a highway for the 
purpose of processions, invests the person or persons 
interdicted with a cause of action if they allege it 
to be an infringement of their legal rights, though 
such an order be in itself infra vires-and no special 
damage is alleged or proved. 

A person or body of persons who claim a right to 
goin procession along a public highway can bring 
- a declaratory suit to establish that right against 
a person who threatens to obstruct it without allega- 
tion or proof of special damage. WI Vaan PAKKIRI 
TARAGAN v Scppayan Bassan, 25 M. L T, 39; 06 M. 
L, J. 79; 42 M. 271; (19.9) M, W. N. 46; 9 L. W. 203 

533 

42—Suit for declaration of legitimacy of 

children, maintainability of—Suit for declaration 

of validity of. marriage by divorced wife, main- 
tainability of. 

A mother is not competent to maintain a suit 
under section 42 of the Specific Relief Act for a 
declaration that her child, whois not a party to 
the suit, isa legitimate offspring of herself and 
her alleged husband, the defendant in the suit. 

A-wife cannot ask the Court to make a declara- 
tion underthe provisions of section 42 of the Specific 
Relief Act asto her marriage with the defendant 
long after her divorco, inasmuch as there is no legal 
character in having been a wife and then divorced, 

ina suit under section 42 of the Specific Relief 
Act with regard to'the legitimacy of children who 
“tiro, not before the Court, the discretion of the 
Court under the provisions of the section ought 
not to be exercised except on a most careful review 
of all the facta and circumstances relating to the 
births of the children. © Lariran MIAN v. Moortr 
Jasana, 23 C. W, N. 171 366 
Sa F2—Suit for declaration, maintainabi- 

lity of —Creditor of insolvent, suit by, for declaration 

that certain property is available for paying divi- 

dends. 

A creditor of an insolvent is entitled to sue 
for a declaration that certain immoveable properties 
may be brought in as part of the, insolyent’s estate 
and made available for paying dividends to the 
creditors, The mere fact that the plaintiff shares 
this right with several other persons or that the 
amount of his interest is small, does not debar him 
from availing himself of the provisions of section 
e 
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42 of the Specific Relief Act. S Lovis DeREYrUS & 

Co. v. Jan MAHOMED, (28. L.R 6L 421 

—~ Su 42 —suit for declaration thit plaintiff 
and not defendant is next reversioner, mzintainabi- 
lity of. 

A suit for a mere declaration of plaintiff's status 
as a reversioner doas nət lie under section 42 of 
the Specific Relief Act. The grant of reliof under 
that section is disvretionary with the Vourt and 
there is a settled rale of practice against the grant 
of such relief when the only question for decision 
is which of two persons is entitled to tho 
character of next reversioner at the dato of the insti- 
tution of the suit. IM Ganga DHARA RAMRAO v SURYA 
Rao, 36 M. L. J, 169; 9 L. W. 329; 25 M. L. T, 184; 42 
M. 219 835 
— sS. 45, applicability of~—9alcutta Municipal 

Act (IIL of 1839), ss. 3 (80), 87, Sch. IF, rr. 9, 11 

—Municipal Election Roll, application to expunge 

names from—Chairman, decision of, whether final 

—Jurisdiction of High Court to interfere. 

There is no provision in the Calcutta Municipal 
Act which makes the decision of the Uhairman on 
an objection under rale 7 (2); Schedule IV, of the 
Act final, and tho objector is entitled to make 
an application tothe High Court under section 45 
of the Specific Heliof “Act provided he brings him- 
self within the provisions of the section. 

A sitting Commissioner who expresses his in- 
tention of becoming a candidate at the ensuing 
clection ia entitled, after his objection under rule 
7 42) of Schodule IV of the Calcutta Municipal 
Act has been dismissed by tho Chairman, to apply 
to the High Vourt under section 45 of the Relief 
Act foran order directing the Chairman to expunge 
certain names from the Municipal Election Koll, 
C SURENDRA CHaNDBA GHOSE, In re, 45 U. 950 454 
S. 54—Injunction to restrain priest from 
” officiating in private houses, suit for, maintainability 

of -Account of earnings, suit for, maintainibility of, 

No suit for an injunction restrainiag a party from 
officiating as a priest in private houses is maiu- 
tainable, nor will ary suit lic against any member 
of a family of priests for an account of carnings in 
any specified area Pat Luray PANDEY v, Pasu 
PANDEY, 4 P. L J. 58 
Succession Act (X of 1865), S. i72 


Succession Certificate Act (VII of 
1889), S. LG—Payment of debt !o holder of 
certificate, whether suficient discharge. 

Payment of a debt due to the deceased to the 
holder o the succession certificate is a valid and 
sufficient discharge of the dubt under section 16 of 
the Succession Certificate Act, and the title of the 
holder of the certificate to collecs debts duc to 
the deceased is conclusive. Pat Sararat HUSAIN v. 
KHURSHED Atl = 958 
Surety—suretyship, construction of—Surety, extent 

of, lability of. 

Suretyships must be construed strictly, and a 
surety cannot be held lial.e beyond the extent to 
which he has contracted. 

Bospondents stood sureties for the jadgment- 
debtors till decision of an appeal in the Divisional 
Judge’s Cour; On the decision of the appzal the 
case went back tothe trial Court and the decree. 
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holders wanted to arrest the judgment-debtors. 
The respondents agreed to extend their surety- 
ship till the “date fixed.” Then followed an order by, 
the Court, saying “parties want to compromise, time 
allowed up to 2nd January 1914,” This was followed 
by a further order, “if judgment-debtors want 
to be made ingolvents they can have up to 19th 
Jannary 1914,” The judgment-debtors appealed 
it the Chief Conrt which sent for the records, and 
there was no, hearing on either the ?ndor 19th 
January. The Chief Court having rejected the 
appeal the case went back to the first Court, and 
the judgment-debtors having absconded, the decree- 
“holders sought to realise tho decree from the 
sureties: 

Held, that the statement of tho sureties: showed 
that they undertook nothing more than to produce 
the judgment-debtors on the date fixed for the 
next hearing, ie., 14th January 1914, and, therefore, 

. they were not liable for the non-production of the 
julement-debtors at a date nearly 2 years, later. 
P Taaxor Das v, SHAM Das, 16 P. W. R. 1919 438 


Surrender, whether must be by deed—Registra- 
a tion, whether necessary. 

A surrender need not necessarily be by deed, ib 
may be implied as a fact from certain facts proved, 

A deed of surrender need not be registered if 
there are facts de kois and apart from the deed 
itself from which the inference can be drawn that 
there was an implied surrender in fact. But if 
there bs no such facts apart from the deed, the 
deed mast be registered, more especially if the 
surrender is to operate as a surrender of premi-es 
demised by a prior _wiitten registered instrument, 
such as a leases Pat Jaapawna Prasan v A V. 
Sram, (1919) Par 88 504 
Transfer of case—Order of transfer, absence 

of, effect of—Jurisitiction, 


In a snit for possession by redemption of certain 
lands the plaintiff put in-new pleas after argu- 
ments had been heard and the case had been fixed 
for delivery of judgment. These pleas having 
been admitted, additional issues were framed with 
regard to them and the Ist June 19!4 was 
fixed for taking further evidence. On this date 
the case was postponed to the 29th June 1914 as 
the ` trial Jndge was on leave. The subsequent 
proceedings showed tha 
the trial of the case ceased to exercise jurisdiction 
in respect of itandthat it was taken up by his 
successor, It appeared, however, that by a mutual 
agreement between the first Judge and his successor 
the case was again taken over by the former and 
tried\by him. Arguments were heard on the 8th 
January 1915 and judgment was reserved. In the 
meantime the Judge was transferred from the 
district but he decided the case and wrote his judg- 
ment on tho:Cth May 1916 decreeing the plaint- 

-ifs snit. The defendants appealed: 

Helg, that in the absénce of an order of transfer 
by a competent amhority the Judge had no power 
to transfer the case to his own file and deal with 
it and that his decision was . without jurisdiction. 

Per Raoof, J.—A judgment and decree passed by 
the trial Judge after his transfer from the district 
eannot be said to be ultra vires, 
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the Judge who started, 


[1919 
Transfer of case—conold, / 


Per Chevis, J.—The validity of a judgment written 
after the Judge has ceased to exercise jurisdiction 
in respeot of the case is doubtful. P Kisuni BAI w. 
Bungo Raw 724 
Transfer of Property Act (IV_of 

1882),s.5 742 
Sa 6 (a)—Interest of member of joint 

family, nature of—Spes successionis. 

Section 6, clause 'a), of the Transfer of Froperty 
Act hag no application to the case of a member 
of a joint Hindu family whose interest in the 
ancestral property is nob in the nature of a mere 
spes successionis buta vested present interest which 
may be undefined, in the sense that it may vary 
from day today, bat which is nevertheless some- 
thing veiy different from -the chance of an interest 
contemplated by the section. Pat Parma DURE ~, 
Manapko Sinent $ $07 
s. 35 527 
S. 40, scope of—Vendor and purchaser 

Restrictive covenant, liability of vendee under— 

Notice. 

The plaintiff granted to one M. permission to 
build on certain land belonging to the former. M. 
agreed that if ab any time he sold any of the 
houses built by him upon the land, he would pay 
one-fourth of the purchase-money to the plaintiff, 
The heirs of M. sold one of the houses to one R., 
who had notice of the covenantin favour of the 
plaintiff. Plaintiff thereupon sued R. and the heirs 
of Jf. to recover one-fourth of the purchase-money: 

Held, that R. and the heirs of M. were jointly 
and severally liable in respect of one-fourth of 
the purchase-money which was payable to the 
plaintiff. 

Per“Walsh, J.—A purchaser with notice of any 
restrictive covenant binding upon bis vendor, as a 
condition of the interest or the grant which he 
enjoys in the land, is affected in equity with notice 
of such restriction and is liable after he becomes 
a purchaser for any act done in breach of ‘such 
restriction, 

Section 40 of the Transfer of Property Act was 
intended to codify this principle and governs this 
class of cases. A PRABHU NARAIN SINGH v. RAMZAN, 
17 A. L. J. «69 865 

SS. 43, 70—Trusts Act (II of 1882), s $0, 
applicability of—South Kanara—Warg land, mort. 
gage of, by wargdar with adjoining kumaki land 

—Right of Government over kumaki lands As. 

signment on darkhast of kumaki land . to wargdar 

— Ejectment, suit in, of mortgagee from kumaki land, 

maintainability of—Possession of mortgagee for over 

12 years, effect of. 

Plaintiff's predecessor-in-title 











mortgaged usu. 


fructuarily in 1890 certain warg lant and kumaki land 


adjoining it to defendante’ predecessor-in-interest, 
The mortgagee and his heirs were in possession up 
to 1914. Meanwhile, in the Settlement of 1902, patia 
was issued for the warg land alone andthe kumaki 
land, which was classed as waste paramboke, was 
assigned on darkhast to the plaintiff in 191 . On 
asuit by the plaintiff to eject the defendant from the 
kumaki land in 1914: 

Held, :1) that the paramount right of Government 
over the kumaki land which was assigned to the 
plaintiff prevailed over the rights of thé mortgagee 
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whose enjoyment between 1890 and 1914 could not 
confer on him any edverse title as against the 
plaintiff; 

(3) that the mortgage of 1850 did not operate 
on the interest acquired by the plaintiff by the 
darkhast grant of 1911, as no proof had been let in 
of any erroneous reprerentation by the mortgagor 
at the date of the mortgage or‘of the mortgagee 
having acted on any such, representation to his 
detriment; 

(3) that the suit land could not be treated as an 
accéssion to tke mortgaged property under section 
70 of the Transfer of Property Act, as it was at the 
absolute disposal of Government; 

14) that the defendants. were not protected by 
section 90 of the Trusts Act, asthe plaintif did not 


obtain the snit land on darkhast as representing ` 


all persons interested in the property. 
- Section 43 of the Transfer of Property Act should 
be treated as a branch of the law of estoppel. 
“ Kopr SANKARA BHATTA v, Mornry, 8 L. W. 16035 M. 
L. J, 120 147 
S.a 48—Mortgages, separate, in favour of 
diferent mortgagees—Presumption that separately 
created ‘rights relate to different entities— Rights 
created in favour of different persons, exercise of. 
The principle recognised by section 48 of the 
Transfer of Property Act suggests that where 
separate rights created in favour of different persons 
can all be exercised without encroaching upon each 
other, they must be treated as relating to different 














entities. OQ Mananin Prasap v. CHHOTE SINGH, 21 
0. 0, 817 9 
s.53 283 
s. 54 §01 
s. 58 291, 699 
—— Sa 59 699 





S. 59—Morigaze—‘Attested’, meaning of— 
Attestation before execution by one ewecutant, effect 
of-—Admissicn in pleadings by executant of execution, 
effect of, on defective document—Proof—Jurixdiction 
of trial Judge to frame additionul issues for proof of 
attestation— Evidence Act (I of 1872 , ss. 58, 68, 
The word ‘attested’ in section 58 of the Transfer of 

Property Act does not merely mean that the person 

attesting should see ihe execution of the document. 

It requires a further act, that is, subscribing the 

name of the witness on the document as having 

seen the execution. = 
Where, therefore, tlie attestors to a deed of mort- 
gage snbscribed their names after it was signed by 
one of the executantsand merely saw the sub- 
sequent execution of it by the other cxecutant but 

did not subscribe their names again as attesting 

witnesses: b 
Held, that the bond was not legally operative. 
The provisions of section 69 of the Transfer of 

Prope:ty Act relate to the question of the legal 

operation of the document itself apart from the mode 

of proving it, and without a proper attestation the 
document would be ineffectual to create a mortgage. 

Therefore, the admission of the executantin the 
pleadings that he executed the document will not 
cure the defect arising from the want of proper 

attestation. : F 
Even where the execntion of a mortgage is ad- 

mitted, it is competent to the Court to frame an 
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issue whether the document has been validly attested 
and to require proof of the same. 

Ina case where a Court finds thet a certain 
document would not be valid in law unless certain 
facts were proved, and itis doubtful whether those 
facts existod, it is competent for it to embark on an 
enquiry into the subject. WI Muniarra Cuerriar rv. 
VELLACHAMY. MANNADT, (1918) M. W. N. 858; 25 a 


T.19,9L W.5 B 
——— sS. 60 722 
S. 6O—Mortgage, extinguishment of, ow 


to be effected - Redemption. 

A mere admission by a mortgagor or an under- 
standing between him and the mortgagee that the 
mortgagee has become the owner of the mortgaged 
property cannot extinguish the mortgage or destroy 
the right of redemption of the ‘mortgagor. 

Tt is open to a mortgagor and mortgagee to 
enter into a contract subsequently to the mortgage 
for the sale of the mortgaged property to the 
mortgagee, But the contract must not be part 
and parcel of the original loan or mortgage bar- 
gain. In other words, the act of tho parties that 
is referred to in section 60 of the Transfer of Pro- 
perty Act as extinguishing a mortgage must be one 
which is independent of the mortgage transaction and 
is not a part and parcel of it. A Ram Sinem v. Bar 
Nata, 17 A. Ti J. 117 253 











s.70 X 147 
ss. 76, 77 291 
ss. 85, 88, 89 466 


—— S. 90O—Mortgage  dceree—Sale-proceeds 
insufficient — Personal decree for balance=-Sale, whe- 
ther must take place before passing decree, 

It is nota condition precedent to the power of 
decreeing payment of the balance under section 90 
of the Transfer of Property Act that the mortgaged 
property must first be sold and found insufficient to 
satisfy the debt. The section is complied with when 
the Court passes a decree that, on the happening 
of the event when the nett proceeds of a sale are 
found to be insufficient, the balance should be paid 
The order, though made at the time of the decree 
for the sale of the mortgaged estate, operates at 
a future date, and is made in such terms that it 
can only operate when the sale has failed to satis- 
fy the debt, and this is the event specified and 
defined in the section as the event when the 
decree can be made. P © JUNA BAHU v. PARMESNWAR 
NARAYAN MARTHA, 86 M.L J 216;27 A. L J. 207: 23 
0. W. N. 490; 25 M. L. T. 278; 240. L. J. 443 620 
— S. 95—Hortgage, usufructuary, by father 

and son —Subsequent division between father and 

son— Redemption by father and subsequent lease— 

Purchase of son's rights by lessee—Suit for possession 

by lessor on expiry of lease—Rights of lessor—Charge. 

Plaintiff and his son usufructuarily mortgaged 
certain properties. They subsequently effected a 
division of their properties. lhe father then 
redeemed the whole mortgage and leased it to the 
defendant. The latter purchased the plaintiff’s 
gon’s share in Court auction after the lease. In a 
suit by plaintiff to recover possession of the pro- 
perty on the expiry of the lease: - 

Heli, that, by redeeming the whole property,e 
plaintiff did not step into the shoes of the mort- 
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gagee and that he was not entitled to anything 
more than ‘interest from the defendant on the 
moisty which he had paid to the mortgagec. 
IYATHURAI Aiyer V. KUPPAMUTII Papayacal, 9 bL. W. 
120 416 
S. 95—Redemption—Contribution swt by 
redeeming mortgagor against other co-mortgagors— 

Money for redemption borrowed—Interest, 

The fact that a redeeming co-mortgagor had to 
borrow redemption money at a high rate of interest 
is not a ground for. charging a high rate of interest 
to his co-mortgagors ina suis under section 95 of 
the Transfer of Property Act. The pecuniary posi- 
tion of the person who redcems is not a factor to 
-be taken into consideration in arriving at the 
proper-expenses Within the meaning of that section. 


N Jaco r. ARJUN 230 


ss. 106, 116—Lease—Holding ovrer— 
“< Agreement, implied, as to term of holding over, where 
rent is nol payable monthly, 

Section 116 of the Transfer of Property Acb is 
‘self-contained. What one has to see in a case 
where there has-been holding over is whether there 
has been an agreement as regards the terms of 
-the holding over. Where there has been no such 
agreement, then no matter what were the terms 
which governed the original lease, under the 
statutory provisions the lease is, in the absence of 
such agreement, to be regarded as renewed from 
year to year or from month to month according 
to the purposes for which the property is leased, 
and reading that section with section 103, it is 
clear that in the case where the lease is for agri- 
ewtural or- manufacturing purposes, it is to be re- 
garded as renewed from year to year, and in the 
case of alease for other purposes, it is to bo re- 
garded as renewed from month to month, 

It does not follow from the fact that the rent 
was not payable mo thly that there was an im- 
plied agreement for the holding over that the lease 
would be anything but a lease from month to month. 











C Rax Prosan Panney v. DERI Prosap DEH 974 
S. 116 974 
S. 123 742 





Trust—Trustees, power of, to'sell land—Court, power 
of, to sanction sale—Trusts Act (II of 1882), ss. 20, 
36, 40. 

Neither section 36 nor rection 40 of the Trusts 

Act confers a power on trustees of land, who have 


no express power of sale in the instrument 
creating the trust, to sell the land, 
Where, however, in the administration or 


management of a trast estate by the trustees there 
arises an emergency or a state of circumstances 
which ib may reasonably be supposed was not 
foreseen or anticipated by the author of the trust 
and is unprovided for by tho trust instrument, 
and which renders it desirable in the interests of 
the beneficiaries that certain acts should be done 
by the trustees which they themselves haye no 
power to do, and to which tho consent of all the 
beneficiaries cannot be obtained by reason of some 
not being sui juris or not yet in existence, the 
Courb will exercise its general administrative 
® jurisdiction by sanctioning, on behalf of all parties 
interested, those acts being done by the trustees, 


INDIAN CASES, 
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Trust—concld. ` 


The trustees and beneficiaries under a trust 
applied to the Court to sanction a sale of the 
trast property which was situated in the city of 
Bombay. It was-found that the property was very 
old, was in imminent need of repairs, was entirely 
defective as- regards sanitary conveniences and 
was Hable to a set-back which ‘wonld cause a 
serious ‘depreciation in its value. It was also 
found that the beneficiaries were unable to effect 
repairs and could not comply with the Municipal 
requirements which might be made in connection 
with the property: 

Held, that this was a case of emergency in 
which the sale should be sanctioned by the Court 
in the exercise of its extraordinary jurisdiction. 
B SRIRINBAI In re, 21 Bom L. R. di 8 


Trusts Act (H of 1882), ss. 2, 4I— 
Administrator, whether trustee—Power Ao apply 
property of minors towards their marmtenance and 
education. h 
An administrator of an estate is not a trustee for 

the minor heirs, and the Court cannot under sec- 

tion 41 of the Trusts Act grant him permission to 
apply the property of tho minors towards their 

maintenance and education, L B Cortoy, In re Tns , 











Esrate or A. H, 11 Bor. L. T, 149 | 77 
ss. 20, 36, 40 882 
s. 41 277 

s. 88 821, 
—— S. 904 147 
U. P. Land Revenue Act (Ill of I901), 
S: 74 737 
S. 233 (k), scope of—Jurisdiction of 





Civil and Revenue Courts -Partition Ly Revenue 

Court—Fraud—Declaration, suit for, in Civil Court, 

maintainability of—Hindw Law Joint Jamily—~ 

Manager taking advantage of position aš against minor 

members —Minors, remedies uf. 

Where the managing member of a joint Hindu 
family practised a frand upon the infant members 
of the family and obtained a favourable partition 
of the joint family properties through the Revenne 
Courts: 

Held, that a suit by the minors in the Civil Court 
for a declaration that the properties were still joint 
was not barred by section 233 k) of the United 
Provinces Land Revenue Act. 

Per Walsh, J.— Once it is established that, whether 
by his own fraud or by neglect amounting to reck- 
lessness or wilfulness on the part of the guardian, 
tho managing member of o joint Hindu family has 
robbed the infant members of the family, no question 
of procedure or technical refinement can be allewed 
to stand in the way of the Civil Court, before which 
the matter is brought, compelling him to disgorge 
tue proceeds of his robbery. A RAGHUNANDAN AHIR 1, 
Sseo Nanpan ANIR, 17 A L, J. 97 06 


U, P. Municipalities Act (I of I900), 
SS. 87, 129 Municipal Board, powers of, to 
refuse permission to erect building—Height of 
building, whether good cause for refusal. 

Section “7 of the U. P Municipalities Act requires 

a Municipal Board simply to assiga a cause for 

refusing permission to erect 4 building, and not to 

state a case, 


t 
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N 


had 


Vol, XLIX] 
U, P. Municipalities Act—concld. 


A Municipal Board is justifiod under the pro- 
visions of section 87 of the U. P. Municipa- 
lities Act in refusing to sanction the erection 
or re-erection ofa, building on the ground that it 
will bo of such a height as will render it an 
unsuitable building in tho locality in which it is 
proposed to construct it. 


Where the Local Government extends permission 
under section 129 of the Municipalities Act to a, 
Municipality, the Municipality has power to make 
standing orders with regard to the specification and 
design of any building constructed within its limits 
aud, if the specification of the building propostd to 
be constructed does not comply with the requisi- 
tions laid down in standing orders, the proposal 
will be rejected automatically unless the Municipal 
Board directs otherwise. But, where the provisions 
of this section have not been applied to a Munici- 
pality, each case has to be taken up on its merits 
and the propounder of a design is under no obliga- 
tion to see that it complies with any particular 
regulation, But the existence ofthat section does not 
prohibit a Municipality from refusing permission 
to erevt or re-erect a building under’ the provisions 
of section 87 on the points mentioned in section 129, 
O Gaxzsu Persnap o, MUNICIPAL Boarp, Luckxow, 
60. L. J. 33 45 
S. 129. -> 463 


Upper Burma Civil Courts Regu- 
lation ad of 1896), S.: 25 44 


Usage, whether cun ovzrride express law. 

Mercantile usage, however extensive, should not 
he allowed to prevail if contrary to pisitive Jaw. B 
Dossasnar HARICHAND V, VIRCHAND DALCHHARAM, 21 
Bom. u. R. 1 


Wajib-«ul=arz, entry in, value of—Custom, 
proof -of ~Wajib-ul-arz rejected on erroneous view 
of law ~-Appeal, second, whether lies, 
There is no class of ovidence which 

more in value than that of wajib-ul-arzes. 


It is too broad a proposition to lay down that a 
wajib-ul-arz unsupported by other evidence cannot 
bo sulficiont to establish a family custom, There 
is nothing illegal in a Court decreaing a custom on 
the evidence of the wzjib-ul.arz alone if it finds 
tho particular wajib.ul.arz before it sufficient to 
establish the custom. On the other hand there 
is no rule of law which compels it to do so. 

Where the lower Appellate Court has rejected a 
wajib-wl-arz under an erroneous view of the law, it 
is open to the High Court to interfere in second 
appeal. O Boour Ranto, Munna. 21 0. C, 334; 6 0. 
L. J. 154 514 
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WEH —Devise of shure in property in which testator 
had mortgage interest and spes successionis, validity 
of ~ Mortgage interest, whether passes to beneficiary 
—Intention of testator. 

In a partition between the plaintiff's husband and 
his brother, a certain “Mitta fell to the share of the 
latter who diod subsequently. His widow mortgaged 
it to the plaintiff's husband and his three sons. As 
the latter also were the widow’s revorsioners, the. 
plaintiff, his three sons and his brother's widow 
entered into an agreement that, on the widow’s cleath, 
the Mitta was to be divided into four shares, of which 
the plaintiffs husband and his three sons were each 
to take a share. The plaintiff’s husband, who 
predeceased his brother's widow, devised his one- 
fourth share in the Mitta to the plaintiff: 


Held, (1) that, though the agreement asa merc ; 


spes successionis was inoperative, .the devise of tho 
mortgage interest of the testator passed, by his Will, 
to his widow; ` 

{2) that it wasa question of the testavor’s inten. 
tion asto what he intended to convey, ME SUBBARAYA 
260 
Election, doctrine of—Devise of property nol 

belonging to testator—Leyacy to real owner—Leyatce 

enforcing his rights against testator's disposition, 
whether entitled to claim legucy—Transfer of Pro- 
perty Act (IV of 1882), s. 86—Succession Act (X of 

1865), s. 172. 

The doctrine of election is based on the principle 
of compensation and not on that of forfeiture, 
The quantum of compensation is not what the 
Court looks to. It is only concerned with scoing 
that a party deprived of a right vesting in him is 
recompensed by the gift of another, whatever may 
be its nature or duration of enjoyment. 

A person who accepts a benofit under a deed or 
Will must adopt the whole contents of the instru- 
ment conforming to all its provisions and renounc- 
ing every right inconsistent with it. If, therefore, 
a testator has affected to dispose of property whicl. 
is not his own and has given a benefit to the perso: 
to whom that property belongs, the deviseo or 
legatee accepting the benefit so given to him must 
make good the testator’s attempted disposition, but 
if, on the contrary, he chooses to enforce his proprie- 
tary rights against the testator's disposition, equity 
will sequester the property given to him, for the 
purpose of making satisfaction ‘out of it to the 
person whom he has disappointed by the assertion 
of those rights. 

Section 45 of the Transfer of Property Act and 
section 172 of tho Indian Succession Act enunciate 
the doctrine of election as enforced in England, 
and though these sections do not apply to Hindus, 
the principle of English decisions applies to them. 
Wi AMMNALU ACHI Vv, PONNAMMAL ACHI, 9 L, W. 202; 
(1919) M. W. N. 144; 36 M. L, J, 607 527 





